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THE 

Code of Criminal Procedure, 

1898 . 

ACT NO* V OF 1898* 

March 

An ACT TO CONSOLIDATE AHD AMEH-0 THE LAW RlLAtlNG-TO.? 
CElMtHAL' FEOCEB0.8E* '. 

Whereas it is expedient to consolidate and amend the law relating to 

Criminal Procedure; 

It is hereby enacted as follows : — 

Objeot of tb© Cod© :-*;j*The objert of the Code is to provide a machinery for the 
pimishmem of ol&aders against the Crim.i.nal law,' . .13'.' B, - 590 , (F, B ) 16 B. , 580 
43 M* L.|* 710 ; la C, 536, 

'plir'l* ' 

Preliminary, 


CHAPTER I. 

I* (/) This Act may be ctIM the Code of Criminal ProcedhiiSi. 1 898 ; 

Khiwf till* dn' tki fir^t day 

Short title, Comipcnccmeni, ^ ^ ^ 


^„F0r .StAiemeot of Objects am! Reasons, ses Gazette of India, 1897, Pt. V. P. 
363 ; Cor Report of the Select Committee, see 1898, Ft. V. P, 19 ; and for 
Proceedings in Comicil*|W ihd^ 1897, Pt. Y!. ipp, 338 and 254 ; and *^98, 
pp. 22, loi and 175. 

This Act has Imtn declared under s, 3 of the Sanihal Parganas Settlement 
Bcgtilailon (III of 1872) as amended by the Santhai Parganas Justice and Laws 
Eegulatiofii 1S99 (Ilf of 1899), to be in, force {With modilicaiions) l« the Santhal 
Parganas ; as to the naodilicatioiri, m the Sanihal Parganas |ustice Regalation, 1893 
(V. of 18935, s. 4, as amended by the Sanihal Parfaaas Justice and’ Laws Regulation 
18^ (III of 1899). ^ ■■ ' ■ ■ . ■ . ■ . ' 

II has been extended, under sV 3 trf the AnfolLaws' R©gitlaild% 1913 (Ifl of tgis)^ 
10 the Bwrict of AaguL . ’ . * „ > -j v, ^ 

, It liai,„heea, declared, .in. ...force., in, , 13 ,per^Biirma..,(e^^?eM;^e as to 

whilh w fur iher subject to certain mcglli^tioias .by'.tle gifemh 
(Xlfl of ligS), as 10 the modticaiion see ' 

lion (V of i%2 K fti. aipewded by Ad of j' 
li its been ‘ derltred in force in Amlkan Hill ‘ 

Bisirici.'Lawa, Regidaiioik. .1916, .^i of... ^ 

„ ,„ I4 „,hai.,^ I«e.n,.,.,. ih 

to. Cft«es iri^d by ofer talii ^ A | 

1900 (I of ipo}* . , M ■; ^ , 

, li has been declared the British Balu- 
chistan Laws RftfnlAilOo,i9i| ; '4/ • ;* ^ ^ 

It lit* eets« |o ‘it’ ‘in of the Assam Frontier 

$tib-f|ifl»icp pf-ifee h 

JirricL the 


SrimlrW ,J,u*fijE:e Regufa- 

fisftict, by sPt of the Arahan Hill 

wilhiR resiferyafoia as 
' Regujatidn^"- 



Hilis- 
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(2) It extends to the whole of British India ; butj in the absence of 

any.,specifie provision to the contrary, nothing 
' ' herein, ■ contained shall affect any special or 
local law now in force, or any special, jurisdiction or power confeired, or ’any 
special form of procedure prescribed, by any other law 'for the time being in 
force, or shall apply to — 

{a) the Commissioners of Police in the towns of Calcutta, liladras and 
Bombay, or the police in the towns of Calcutta and Bombay ; 

(^) heads of villages in the Presidency of Fort St* George ; or 
(6') village police-officers in the Presidency of Bombay : 

Provided that the Local Government may, if it think fit*, by notification in 
the official Gazette, extend any of the provisions of this Code, with any neces- 
sary modifications, to such excepted persons. 

Extent. — This Act except s. 528 does not apply to village headmen arid, there- 
fore, they are not bound to follow the procedure prescribed by s, 476. c^Weir l 
S ections 480 and 482 have no application to village Munsiffs. 15 M, 131. This Act 
does not extend to Chittagong Hill Tracts (27 C. 654), Hyderabad State Railway 
(25 C. 20 P. C.), North Cachar Hills (26 C. 874), Mayurbhanja (S C. 985), the Civil 
Station of Rajkot (10 B. 168) and the Tributory Mehal of Keonjhur (i6 C. 667). Many 
native states have adopted the provisions of this code within their own territories 
although it does not apply to them. 12 M. 39. The Bombay High Court has got 
power to exercise original Criminal Jurisdiction over Muscat. 24 B. 47 L An offence 
committed in High Seas should be tried under this Code. 7 B. H. C. R. 89 ; 21 C. 
782 ; 16 C. 238 ; I B. L. R. O. C. i. 

British India. — As regards the definition of British India, vide s. 3 of the General 
Clauses Act, X of 1897. The following places are within the territory of British 
India, mx : — (i) Ajmer and Merwara (9 B. 244) ; Andaman and Nicobar Islands {9 
B, 244), Island of Perin (10 B. 258) and Aden (13 M. 353). 

Withdrawal of Criminal Procedure Code.— It is quite conceivable that, not- 
withstanding the withdrawal of the operation of the Code of Criminal Procedure Coda 
from a certain district the High Court might continue to exercise appellate and revi- 
sional powers over that district, 26 C. 874=3 C. W. N. 564. 


As to its application in (I) certain districts on the Sindh Frontier see the Sindh 
Frontier Regulation, 1872 (V of 1S72), s, II, and the Sindh Fronder Raguladon, 
1892 (111 of 1892) (2) the Andaman and Nicobar Islands, see Regulation III of 1876. 
s. 13 as amended by Regulation I of 1884, s. 3. 

It has been declared in force, by notification under s. 3 {a) of the Scheduled 
District Act 1874 {XIV of 1874), in the Scheduled Districts in Ganjam and 
Vizagapatam— Fort St. George Gazette, 1898, Pt. I. p. 306, and Gazette of India, 
1898, Pt. I p. 869 ; and by notification under the same section and section 5A in the 
following other Scheduled Districts namely : — 

The Districts of Ha zariba gh, Lahardaga (now the Ranchi District— Calcutla 
Gazette, 1899, Pt. I. p. 44 X Manbhum and Palamau and in Pargana Dhaibhum 
and the Kolhan in the Singbhum District— Calcutta Gazette, 189S, I. 
p. 714, and Gazette of India, 1899, Pt 1 . p, 779; audio the of 

Manipur— Gazette of India, 1899, Pt I. p. 419, The powers of the Local 
Government were at the 'Same time conferred on the Agent, Governor 
General, Central India, and also those of a High Court for the purposes of 
the Code. 

It was extended to the Shan States, by the Shan States Laws and Criminial 
Justice Order, 1895, as amended by notification No. 29, dated igth December, 1908. 

The Code with certain modification has been declared, by notification under the 
proviso to s. 3 (2) of the Kacbin Hill-tribes Regulation, 1895 (l of 1895), lo be appli- 
cable to members of a hiil tribe in a hilitract ; and under the proviso to s. 3. {2) of 
the Chin Hills Regulation, 1896 (V of 1896), as amended by s. 5 of Regulation II of 
1910, it has been declared to be applicable to Chins in the Chin Hills with certain 
modifications“-.y^^? Burma Gazette, 1912, Pt. L pp. 227 and 228.— Vide Government 
Edition of 1923 p. 29. 

* The words **with the sanction of the Governor-Genera! in Council'* were omitted 
by s. 2 and Sch. I of the Devolution Act, 1920 (XXXVIII of 1920). 
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Spsoial Iaw.-'“'riHs expressimi refe?s to statutory enactment and not to'Mocal 
fuindy law. ^7 M. J'-, |. But proseciirion under Calcutta Mimidpal Act is'to be 
prOi citdtj under ilu'^ Code, 31 C. W. N. 5 *^ 3-45 C. L. J. 469. Code does not over- 
ride Kvidciice Act which is special law unless so provided. A. L R, 1933 AIL 440= 

55 4 ^ 3 * ■ 

I-Ocal law.— This Code has no application in a prosecution under local law. 

Vide 12 C, ^36 I 12 Cr. L. J. 568 *, 31 C. 557. 

2.^ [Repeal of enact inents» notifications, etc, under the repealed Acts. Fending 
cases.] Repealed liy the Reapealing and Amending Act, 1914 (X of 1914). 

rt'peal of a staiiite which repealed another statute does not revive 
:lu; laticr 2 C. W, N, ii ; 2$ C. W. N. 333. The law relating to procedure 

luh lio rtamspec.'livc ctlcct 2 B. r4S t 2 C. 225 ; 20 M. 481 ; 25 C. 333 ; 3 Bom. L. 


Referenrus 10 C-idt: of Crimi- 
nal Froccdure, 


3, (/) In every enactment passed before this Code comes into force, in' 

which reference is made to, or to any chapter or' 
section of, the. Code of Criminal 'Procedure,,: 
Act XXV of i8hr or Act X of 1872, or 
Act X yf !S82, or to any other enactment hereby repealed, such reference 

shall, so far as may be practicable, be taken to 
be 'made to this- 'Code or to its corresponding 


and other re|:«altd enaciriieiiis. 
chapter or seciioii. 

(2) In every enactinent passed before this Code comes into force, the 

.. • * i % aipressions ^‘Officer exercising (^or having') the 

hstprfiss.on .n former Acts. ^ Magistrate.” 

"Subordinate Magistrate first class,” and "Subordinate Magistrate, second 
class,” shall resjwctively be deemed to mean "Magistrate of the first class,” 
"Magistrate of the second class," and ‘‘Magistr.ite of the third class;" the 
expression ‘‘Magistmte of a division of a district” shall be deemed to mean 
“Subtlivisional M-agistrate," the expression “Magistrate of the district” shall 
be deemed to mean "District Magistrate,” the expression "Magistrate of 
Police” shall be deemed to mean "Presidency M^istrate ; ” and the expression 
"Joint Sessions Judge” shall mean "Additional Sessions Judge.” 

Notes— PiVir fS M. 94 (F. R.)=»i Weir 875 ; 2? C. 637. 

4, 1 1 ) In this (lode the fallowing words and expressions have the following 

meaning,s, unless a different intention appears 
from -the subject or, context s— : ' 
includes also a Government Advocate, or, where 
there is no Advocate General or Government 
Advocate, such officer as the Local Government 
may, from time to time appoint in this l>ehalf ; 

(b) "bailable offence" means an offence shewn as bailable in the second ' 

schedule, or which is made bailable by any other 
law for the time being in force ; and ‘‘nombail- 
able offence’’ means any other offence. . , 

(fc) “charge” includes any head of charge 
when the charge contains more heads than one : 

V * # 

of the Crown” includes any officer specially appointed by the 
„ Chief Justice to discharge the functions giyen by 
“Cierh of the Crown.” Code to the "Clerk of the Crown” ; 

if) “cogniable offence" meaM an offence for, and "cognisable case” means 
.r » a c®s® which a police-officer, within or with*: , 

‘■SnJrthu preadency'tovms, may, in accordance with 

Cognt* we case. second schedule or under any law for the time ; 

being in farce, arrest without warrant r ; 


Dutirytiuns, 

(fi) ** Advocate General*^ 
” Advocate Ckiici'al/* 


'i'iailafile ofTciice. 
biable offence.” 

**ClTiargt”' 

(«>) "Clerk 


“Non' 


* Clause (rf) was repeated by ». aand'^^ll^'the.-KepeafiBg m 4 


19*3 (Xi (rf 1933.) 

Ct. P. c- 
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(^) '^^Gommissioner of Police^* includes a 

'"Cornmissioiier of Police.” Deputy Commissioner of Police : 

{h) ‘‘complaint’' means the allegation made orally or in writing to a Magi* 
\ " strate, ' with ■ a view to his taking action under 

, ,**ComplamtPV , this Code, that some person, whether known or 

unknown, has committed an offence, but it does not include the report of a 

policy officer : , ^ . . * * . . 

* (t) ‘‘European British subject’ means— 

‘‘European British subject;* 

[(/) any subject of His, Majesty of European descent in the male line bortii 
naturalised or domiciled in the British Islands or any Colony, or 
(it) my subject of His Majesty who is the child or grand- cliild of any 
such person by legitimate descent :] 

(i) ‘‘High Court'' means, in reference to proceedings against European 
K »» British subjects, or persons jointly charged with 


‘'High Court/ 


European British subjects, the High Courls 


ypdic.ature at Fort William, Madra^tt Bombay,! [Allahabad Fatna]|| [Lahore]/ 
’’**and ilangpon] the Chief Courts of Oudh and Sindtt fjland the Court of 


the Judipial Commissioners of the Central Proyincas |§3 : in other cases “High 
Court*' means the highest Court of criminal appeal or revision for any local 
are^i ; or, where no such Cpurt is established under any law for the time being 
in force, such officer a§ the Governor General in Council may appoint in this 


behalf :1| 


. „ ' (^). “inquiry”, includes eyervjnquiry other 

Uuquiry. ^ conducted under this Code by a 

Magistrate or Court ; 

(t) “investigation" includes all the proceedings under this Coda for the 
, . . „ collection of evidence conducted by a police- 

investigation. officer or by any person (other than a magistrate) 


“Investigation.” 


who i^ authorised by a Magistrate in this behalf : 


♦ This clause was sub^liluied by 2 (1) of the Criminal Law AmeiKimeni Act, 

' f The word “and” was amiued by §.'2 and Schedule i of the Amending Act 1916 

(xin of 1916), 

J These words were substituted for the words “the High Court of Judicature for 
the North Western Provinces,” by ik'd. 

% The word “and” was onaitted by the Repealing and Amending Act 1919 (XVIll 
of I9?9). 

[| The words “and Lahore” were substituted for the words “the Chief Court of 
the Punjab” by i^id* 

f T|e wpjd “aud” was oipif|:ed by s. 2 and Sell. i of the Repealing and Amend- 
ing Apt. 1923 (X! of 1923). 

'' These wordi were substituted for the words ‘the Chief Court of Lower Burma” 
by ih'd. 

# These words were inserted by $. 2 (2) of the Criminal Law Amendment Act* 

1923 1^11 of 1923)- 

11 Substituted by Act, 29 of 1925 and 34 of 1926* 
m ,§uhs|iiute 4 by Ayt, 34 of 

||I m to Upper Burtua^ the Burma Criminal Justice Regiikilon, 

189:^ (V of 1892), ^rt I^,as umeuded-by the Burma Laws Act, 1S98 (Xlil of 


189%. (2) the Santbal Pargapas; the'S^nthal Paragauas Justice Eegulaiion, 1893 
8. 4, ‘amended by the Santhal Pargnas Justice and 'Laws RegUkiion, iS«i 
(HI of i% 9 ) l 3 > Ajmere-Merwara, s* 38 of the AJmere Court Regulation, 1877 (1 of 
r m of the Coorg Courts Regulation, 1901 (I of WlLfs) Oidh « 

tht Gudh Ujuftf AcL ite '{XW 9f has amended by Act XVI of 1197,(6) tW 

North-West Frontier Froyince, ses s. 6 (i) (€) of ffie Norths WfSt f wnllfi P|pi 4 l^ 
Law and Justice. .Reguladon, 1901 . (VII of' 1961), Baluchistan, se^ ' art. 6 (i) (ii) ’rf the 
„ Seted* Justice Regulations (VIR of tmi 

---Vide Govt Edition p. 32. ■; . 
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* * J II d i cial proceed i ng 
legalif taken on oalii : 


(m) ^*JadiciaI proceeding*^ includes proceed- 
ing in the course of which evidence is or maj be 


MoiKogiiizaWe o ff en c e ; 
‘*Noii*cngnizabIe cased’ 


’^Offence.*' 


(«) ^^non-cognkable' offence^’ means an ' 
^ offence for^^ and *'*non-cogni2able case^* means a 
case in, which a police officer, within or withont 
a ptesidencf town, may not arrest without warrant : 

(ty) ^^offence** means any act or omission made 
punishable by any law for the time being in force ; 

il also includes ^ any act in respect of which a complaint may be made 
under section 20 of the Cattle-trespass Act, 1871: i 

(p) ^Villcer in charge of a police station* includes, when the officer in 

‘•Oflficer in charge of a police- f police-station is absent from the 

siaiiond* station home or unable from illness or other 

cause to perform his duties, the police-officer 
present at the station-house who is next in rank to such officer and is above the 
rank of constable or, when the Local Government so directs, any other police- 
officer so present : 

„pi „ (g) **piace’* includes also a house, building, 

tent and vessel ; 

(r) **p!eader,*' used with reference to any proceeding in any Court, means a 

«,pi , „ pleader t[or a mukhtear] authorized under any 

lawj for the tinife being in force to practise in such 
Court, and includes (1) an advocate, a vakil and an attorney of a High C#urt so 
authorized, and (a) any,^ oihei person appointed with the permission of the Court 
to act in such proceeding : 

(s) **po!ice-station” means any post or place declared, generally or spesiaily, 

„ by the Local Governmeni to be- a polkMiatioii, 

0 ice-station. and includes any. local area -specified by the 

Local Government in this, behalf ; 

(i) ^*Fiiblic Ptosecutw*' means any person appointed under section 492, 

^ ,, and includes any person acting under the direc- 

Public Prosecutor." ^ Kosecutor and any person con- 

dueling a prosecution on behalf of Her Majesty in any High Court in the exer- 
cise of its original criminal Jurisdiction : 

(f^) **sub-dmsion** means a sub-division of M 
district; ^ 

^‘summons-case** means a mm relating to 
an offence, and not being a war ram-ctse : and 

(m) "^'warrant-case** means a case relating to an offence punishable wiffc' 

,, death, transportation or imprisonmeit^.for a term 

arrant case. exceeding sk months, 

(a) Words which refer to acts done, extend' 
also to ill^l omissions ; and 


”Sub*di vision/* 


‘‘Summons case/ 


Words referring to acts. 


Cl the Upper Burma Criminal Justice RegulatioB, tSgt ( V of' i8#i f ■ 
Schedule, arts, 6 and y. ■ ^ • 

t These words were Inserted by s. 2 of the Coae of .Griulll^i Procedure (B^urther 
Amendment) Act 1923 {XXXV of 1923). , ’ , 

t Af# the Legal Fractidoners Act, 1846 (i of 18#) ; tie 'I^dgal Fractifloaers AtL 
iSfi (XX of 1853); the Legal Practitioners Act of 1879) ; the L0|4i ■ 
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Words to have same mean- 
ing as in Indian Penai Code. 


■ all words and expressions used iiereiii and 
defined.in the Indian Penal Code, and not herein* 

. . before defined, shall be deenieJ lo liave Ihe 

meanings respectively attributed to them by that Code. 

Scope. — The function of a Courf of law in interpreting a staliifc is not to make 
the law’ reasonable, but to expound it as it stands. IFai/er /olm Brml's \\ 
Barwih, 9 ind, Cas, m-k. L R. 1926 (Sind) 58 (F. B.) 


Clause (i:)— Vide 8 B. 200 ; 9 S. L. R. 37-30 Ind. Cas. 125. 

Clause (/) — The expression ‘‘police officer** in this clause does not mean any 
police officer. 27 C. 144. The power of arrest referred to in this clause means an 
unqualified power. 24 C. 691. 

Clause (/d — The definition of ‘complaint* is very wide. 10 C. W. N. 158; 

C. I ; 4 C. W. N. 221 N ; 14 C. 707 ; S Cr, L. J. 754 ; 5 C. W, N. 10. A police rciwt 
is a complaint, i L. B. R. 58. A petition sent by post to a Disirlci Magistmtc 
1!. forming him of an offence is not a complaint. A. W. N. 1899, 2ot ; hut see 81 ln<L 
Cas. 971. A statement to a Magistrate that a person keeps a gaminu house is nof a 
complaint 8 S. L. R. 66- 15 Cr. L. J. 657-25 Ind. Cas. 9S, An order passed by 
a Judge may foe a complaint 12 A. L. J. 881 = 15 Cr. L* J. 700 = 26 Ind Cas, 14E, 
See also 18 A. L. J. 50. Order sanctioning prosecution does not iimouin to complaint 
A. L R. 1934 Oudh. 186. Allegations not stated in complaint are not complaint 
A. L R. 1932 Pat, 72 = 12 P, L. T. 9^7-1.36 Ind. Cas. 842. Assistant Public ibose- 
cijtor can file complaint in private capacity. A, 1 . R. 1933 Sind. 393, Report under 
child Marriage Restraint Act, is complaint. A. I. R. 1933 Fat 87 = 13 P. L. T. 791. 
Application to Magistrate to have police investigation expedited is not complaint 
35 C. W. N. 12 to. Complaint need not contain test of witnesses. A. L IL 1933 
Oudh. 430=10 O. W. N. 1037, ^ 

The^ presentation of a petition by the complainant that his complaint should be 
enquired into is in effect a complaint. 5 C. W. N. 106. The report of a peon that 
the accused has obstructed him is not a complaint. 17 C. W. N. 930=20 Ind. Cas, 
622 = 14 Cr. L. J. 462. The complaint need not mention the section under which an 
accused is to be charged. All that is required is that the facts stated in the petition 
must disclose a substantive offence. 93 Ind. Cas.69=iQ26 AIL 358 ; 26 P. L. R. 552 
= 1925 Lah. 631. 

The report of an excise Sub-Inspector is a complaint 53 C, 371 = too ImL 
540?«*28 Cr. L,.'fJ. 316* A President of an Union may complain by a pctiiioa 17 
C. W, N. .'44B. , A petition against a Tasildar addressed to a Collector alleging thai 
Tasildar has committed an offence under the Indian Pena! Code is a complaint, m 
Ind. Cas. 409=11 A. L. J, S29=i4,Cr. L. J. 425. In filing a complaint in a Criminal 
Court it is not necessary that the complainant should name all the accused persons. 
13 Cr, L. J. 588 = 15 Ind. Cas, 1004. An endorsement of a Superintendent of Police 
on a report of a Circle Inspector to him is not a complaint. 27 Cr. L, j. 899= A. L R. 
1926. All 566. An oral allegation that on offence has been committed together 
with an application to summon his witnesses is a complaint. 35 C. 141 ; i P. L. J. 
592. A complaint may be made by a police officer, if it be made in writing to the 
District Magistrate 25 Cr.^L.^ J. 1361 = 1925 Lab. 237=82 lod. Cas. 753. Any person 
who is aware of the commission of an offence generally may make a complaint 41 
C. 1013 J'i3 B. 600 ; 25 C. W, N. 357 ) 20 C, 281 ; 21 B. 536 ; 10 C. L, J. 18 : i B, 175. 

An information by a police officer empowered to lay an Information under s. 51 
of the Bombay Disirict Police Act is a' complaint. 6'S. L. R. 82=17 Cas. 6= 13 
Cr, 'L. J, 752 ' A petition of -objection against a police report asking a Magistrate 
.to make an investigation may be considered as a complaint 3 F, L. J, 346, 10 C. 
W. N. 151^”* S3 CJ* So also a report of a trying Magistrate to the District Magis- 
,trate. 81 Ind, Cas, 595«s25 Cr. L.'J- 947- A District Magistrate cannot authorise 
the Public Prosecutor to file a complaint on his behalf, 16 Cr. L, J. »Si»«28 Ind. 

*3 P* R- 191S Cr.=2o P.„,W, R. 1915 Cr. By a complaint the machinery 
of: 'the 'Court is set in motion but the real prosecutor in every criminal case is the 
Crown'. 12 C. W. ISl. 750=7 C, L- J S7S^7 Cr, L, J. 512, A report by a civil or 
revenue officer to the: Magistrate for taking action either under s. 193 L P, C. s. 447 
I. P.* C. dr luhder s, 476- of Cr. Procedure Code i$ a complaint Vide 26 A. 514 : m 
^ P* R.'IS84 13 B. 109; $3 Ind, Cas 610 ; 4 A. L. J. 803 ; 7 A. 87 
-CF/B^)?3?a-M.49Li25A. 249 5 S^B.j893JsB. 1095 26 M. 98. The report of a 
police-officer ih a udu-coguizable case is a oompklnt 32 M. 3 ; 6 S* L. R. 8a y 23 
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Cl W X. 4^1 ; liifL Cis. 753 ? as Cr* L. J. tpt ,* o A. L. J , 332 ; 29 Bora, L, R. 

742 ; S4 C. ;) 7 i ; bm see Woodrofte*s Criminal Procedare Code p, 12 where he 

*‘A police report in a non-cognizable case was treated either as a com- 

plaim tinder s, 4, cl jji) or as a police report under s. 19 (i) (^). But now clause (b) 

has liten amcmticd so as to include an>j report whether in cognizable or noii-cognizable 
CISC ami therefore the term ‘complaint* will exclude both/’ A police report under 
.section 173 Cr. Frocediirc Code Isa complaint. 17 C. W. N. 824 ; 26B. 158 : 40C. 
360 ; j 4(1 707; 38C, 68, A petition under section 488 of the Criminal Procedure 
Coiie is not a complaint, i8B. 468 ; 1905 P. R, 29 ; 1885 P. R, 13 ; 16C. 781 ; iiM. 
199. So also a peuiioa under ss, toy, no or 145 Cr, Fro» Code. 27C. 662 ; 42 P, R. 
1905 ; 20C. 729 ; 6 C. W. X. 163 ; A. W. N. 1900. 306 ; 81 Ind, Cas. 973 *. 76 Ind- Cas. 
25, A |:iei,iuDn in which the warning of a isarticular person is prayed for is not a 
cf-ruplriim, Ch W. X. 1051 ; lodging information at a Thana or to a Court Inspecior 
in’U anwimt to a complain!. 30C, 910 ; 30C. 285 ; 76 Ind. Cas. 25. An applica- 
ulm to a Lkqmiy Cnriiiiiissbiier is not a complaint. 75 Ind. Cas. 543== 1924 Nag. 
H5 i I, nil see 13 X. L. R 1 s* A report of a Circle Inspector to the Superintendent of 
police cannot he considered a complaint. 96 Ind. Cas. 211. 

Clause 'I*- Tlie present amendment has narrowed the definition. Fzde State- 
mmi of Objects mid Seasons, Where a prisoner pleaded that he was a British-born 
siilijcci and that he oiigUi^ therefore to be tried before the High Court, and where 
ilic evidence showed thar the prisoner was the legitimate grand-son of a person 
said to liave betm a serjea nt In the service of the King or of the East India Company 
ami there was no solHciem evidence to establish a valid marriage between that 
granii*“fiilhtir and a nadve Christian woman, through ^whom the prisoner traced 
his disceiit, and there were also doubts about the nationality of the said grand- 
father, held, lliai there was no evidence to show that the prisoner was a 
llrilish-hroii subject. 2 Weir 1 1^6 M. H. C. R, 7. A man is not an European 
ilrilisli subject by his birili in Europe. 14 Ind. Cas, 197 ; 6 P. R. 1912 Cr. A 
prisoner can waive his right to be tried as an European British subject Vide- ii 
ind, Cas. 620 ; 14 Ind. Cas, 197. After waiver the right cannot be claimed again. 

76 IikL Cas. 695 « 45 %L L. |. 800. 

Claus© (/). ---Before the amendment by Act XII of 1923 the ^Courts of the 
Imlicial Coinmissioncr of Sind and Nagpur were ousted . from... exercising ...revisional . 
jurisdiction when the prisoner claimed to be tried as an European British subject. 

« C, 561 ; 7 N. L. R 93«»i I Ind. Cas, 620^x2 Cr.'L. J. 436. Under the present law, 
such levisional jurisdiction can be exercised by the Judicial Commissioner of 
•Kagpur, ... See .also grind, Cas.,, 99» A. „L. R. 1926 Sind. 38 (F. B.) see also A, L R. 
1933 Pesh. 6, The High Court exercising original criminal jurisdiction is not a 
Court Ilf Se,9siou. within, the meaning of .this section. S-i C. 980=29 C. W., N..,„„384=,.. 
84 Ind. Cas. 929- 26 Cr. L, J, 385. The High Court of Patna has only to deal with 
appeals iimler s, 417 against an order of acquittal It has no power dO 'deal with an 
applicariori iiiuler s. 439 for selling aside acquittal for which the proper forum is the 
Conimisslorier of Bhagalpiir. A. L R, 1926 Pat 449. ' 

Oiansa fl),— An investigation in a case under s. 143 is an enquiry, 28 .C. 709= 

S C W. N, 749 ; 13 C. W. Nn 420^9 C. E. L. J. 27S"»i Ind. Cas. 336, But this 
section is not exhaustive. 46 C. B54 ; A preliminary enquiry is an 

enquiry. 32 M, 218; see also 1897 il R. 3 j see also 45 A. 7oo«2i A. L. J. 
619. As regards the meaning of the expression 27 M. 510 ; 25 . C. 863 ; 

32 M.-320 ; IS C. 608 ; 3 C. 754* A proceeding under s. 107 Cr, Pro, Code is a 
trial 45 M, Sii fF, B.) I ay M. 510. As regards ■ when proceedings are enquiry, 
vide A. L R. 193a Oodh O. W. N. 7S2. , ' > 

Clans© |/)— The definition of the term Investigation* is not exhaustive. 4 Bom. , 
L. R. 271 *36 B. 513 J see also 46 C, 854* Investigation includes all the proceedings 
underlhc Code of Crimiiiar Procedure for the .collection -of evidence conducted 
mier aim by Police Officer. A* 1 R, 1933 , , 

Clause ■(»*)» An enquiry conducted by a Magistrate into the truth of allegations 
against a subordinate official, contained- in a ■ petition presented to a Deputy 
cWmissioacr is a judicial proceeding, 28A, Bq^^aA. L. J, Cr. L. ). 454*, 

proceedings in execution are Judicial proceedings. 10 E, E. 177 ; see 'also i F. 

R* loto Cr,«i6i P, L. e. 9io««S Ind. Cas, 2S7«n Cr.^ L. J, 90 ; 37 C. 642 (F, -B.) ; ■■ 
10 C. L J. 450, 10 C. W. H, 55i '.A proceeding Under S. 318 of Cr. Pro. Code of, 1861'', ■" 
was MM to be a Judical proceeding. So also a pmceddfeg. under Ch. KU 'ff' M ; ' 
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Code of 1872. 5 A.’ 224~A. W. N. 1882^ 240. An enquiry under the Legal 

Practitioner’s Act or under s. 8 of the Reformatory School Act is a judical firii- 
ceeding. 6 M* 252 ; 32 ; M. L. J. 402 ; :9-A. L. J. 156 ; 14 B. 181. A i>ro€ecd!iig 
in which the Income-tax Collector hears objection to assessment is also a judical 
proceeding. 

Clause (^4— An offence under 9 of Act I of 1878 is a noiicognbable offence. 
27 C. 144 j see also 24 C. ^‘9i. 

Clause (<?). — This definition is wider than the definition given in 8*^40 of the Iiiclian 
Penal Code* It is the same as that given, in s, 3 (57) of the Genera! Clauses Act (X 
of 1897). 26 M* 67. It includes an Act, in respect to which a complaint may he rnatle 
under s. 20 of the Cattle Trespass Act. 29 M. 5 ^ 7 =^ S 5 '^ 

L. J. 251 *=28 Cr. L. J. 301* s. 41, Bembay, District Police Act, does not make die iwe 
of a house as a brothel an offence, 6 S. L. R, 254— 19 IncL^Cas. 14 Cr. L, J. 

320 ; see also 37 C. 287. Travelling without ticket in a train is not an ^offence, 20 A. 
95 ; II C. W, N. 100. A mere neglect to maintain orie*s wife and children is not an 
offence. 4 M. 234*24 M. 600 ; 27 C. 131 '4 C. W. N. 201 ; 4 C. W. N, 253 ; 33 IL 
22 ; 7 W. R. 10 ; 1885 P. R, 13 ; 16 M, 234. 

■ ' Clause This section has.no application so far as the police of Calcutta and 
Bombay is concerned 31 C. 557 * A person who is not physically present may also 
be present 42 M. 44^-20 Cr. L. J, 422=^25 M. L. T, 274*56 M, L. J. 252, In the 
absence of a sub-inspector, the Head constable in charge of a police station can 
investigate a cognizable case. 2 Pat 379«4 P» L. T- 521—24 Cr. L J* 375* In Madras 
' under Judicial Notification No. 3 ; dated the 31st. January, 18S3, the Maaras Govern- 
ment has directed that the senior constable present at any mch station shall lie 
deemed to be the officer in charge of the police station for the time being, during the 
absence of the officer in charge as defined in the said section. 9 M/L.T. 414*9 
Ind. Cas. 1067== X2 Cr. L. J. 190*10 ind. Cas. 667*1911 M. VV. H. 231. 

Clause (r). — Now the word ‘'pleadePV includes ‘*mukhtears*h who were not 
allowed to practise in Criminal Courts as a matter of right, but could do so with the 
permission of the Court 30 A; 66 F. B. j, 38 C. 488. But a Magistrate cannot 
withhold permission to a mukhtear by a general order, 7 C. W. H. 524; see also 
15 C. W. N. 409*38 C. 488* 13 C. L, J. 635 ; see also 9 Ind, Cas.7n*i2Cf. L. |. 
118*4 S, L. R. 195 * Advocates on appellate side are not pleaders with s. 4 (r) 

High Court sessions and are not entitled to appear in High Court sessions, A. I. R, 
1934 Bom, 70 (F. B.) 

Clause (^.)— This clause has no application to the police in Calcima and Bombay. 

31 C. 5'??^ 

Clause —'It is 'improper to appoint a Convicting Magittralt m a fabie post- 
cntor. 8 B. H. C. Cr. 126. ■ A pMder aippointed by a brotber^^f a iimrderei man 
to support conviction of an accused on appeal is not a public prosecutor, 29 P. R 
1886 Cr. See also ii B. H, C. R. 102. A defect in the appointment of a public 
prosecutor is an irregularity. 35 P, R. f887 Cr. Legal Remtembrances is ix qfficio 
Public Prosecutor, no vakalatnama is necessary. 37 C. W. N, 276*60 C. 603* A* 
I. R* 1933 Cal, 1 1 8. 

Clause (*if).*-^In case of abatement of summons case offence, is sumftmns cate, A. 
L R. 1931 Bom. 199— *31 Cas. 472*33 Bom, L. R. 353. 

S. (i) All offences under the Indian Penal Code shall be investigated, 

inquired into, tried and otherwise dealt with 
according to the provisions herein after con- 
tained. 

(3^ All offences under any other law shall be investigated inquired feito, 
Trial of offences against *ried and otherwi^ dealt With according to the 

'other laws. same ^ provisions, btit subjecit 10 aoy enacimenl fof 

. , _ . being in force regulating ibe fiitmer 

or place of investigating, inquiring into, trying or otherwise dealing with 
such offerees- » ^ 

. A comempt against High Court does not fall under this section. 

W*';N. 12,53. > This Act has- no application .where the speck! Ar.i 
regblates tU manner or place, of investigation 23C. L. t 621*3 Lak 339:44 

L. J. 2‘3t*72 . Ind» Case T7Si' ..Where the special Act is silent as regards 


Trial of offences under Penal 
Code. 
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procedure this Act is applicable. 31 B.438 ; see also 37 C. L. J. 398=71 Ind. Cas, 
61 ! j 4^1 C. 694= i8 C, W. 486; 30 C. W. N, 598; 31 C. W. N. 5 o 5; g C. W. N. 

framed iiiider ati Act is- not an. enacment : 25 C. W. N. 
00!, foreigners Ordinace (HI of 1914) '® ^ law and an inquiry into an offence 
under ii must be dealt with according to the provisions of that ordinance. lo P. R. 
J 9 i 6 Cr.-i 5 P. W. R. Cr. 1916. 

PAETII. 

Constitution and Powers of Cpiminal Courts and Offlees. 


CHAPTER II. 

Of the COSSTITUTiON OE CRIMINAL COURTS AND OFFICES. 

A. — Classes of Criminal Courts. 

Be,sides the High Courts and the Courts constituted under any law 


Cla.sses of Cri.nin.tl Courus. time being in force 

there shall ■ be five classes of Cnmmal Courts ■ 

mBritishIndia,-irameIy:--— 

!•— Courts of Session : ■' ' 

IL— Presidency Magistrates : 
ill. — J^kgistrales of the first class : 

IV,— Magistrates of the second class ; , , 

V. — Magistrates of the third cl^ss, • 

Hotea— A iirngistrate is a Court only where he is exercising judicial functions 
36 C, 43S, The lermsj District Magistrate and Magistrate of the first class do not 
include a Presidency Magistrate* ' 32 M* 303. The terms **Depiity Magistrate* 
and ^’General Deputy Magistrate'' are unknown in this Code. 23 M. L. J, 67. «= 13 Cr, 

L J* S50. A District Magistrate's Court is only a Court of Magistrate of the First 
class, and subordinate to ihe court of the Sessions Judge for the purpose of 193 
(3) 25 N. L R. i»n6 find. Cas. 77, Section 6 is not Inconsistent with the idea 
that Magistrates may sometime® act in execution and administrative capacity and 
not as Courts. A, L R. 192S Mad. iio8a=S3 M. 69-55 M. L J. 621. The 
Coon exercising Original Criminal Jurisdiction is not a Court of Session 
With the hi aring of the Code 51c. 980^29 C. W. N. 3B4. The Municipal Magistrate 
appointed iinder s. 531 Calcutta Municipal Act is a Court of inferior Criminal 
lurisdictiois with the hearing of s. 6 Criminal Procedure Code. 29 C. W. N, S98« 
:3:2.-€, 962. 

JB — Terrii^nai Divisions. 

^7* (0 Every province (excluding the presidency towns) shall be a sessions 

rfiviskms .ii. division, ot shall cowist of sessions divisions; 
idm sessions division shall for the pur- 

poses of this Code, be a district ot consist of 
daitricts. 

disulciV** * divisions and j number of such division 

and districts. 

„ , . .... , (3) The sessions divisions and districts 

Kxisi mg divisions and dis- existing when this Code comes into force shall 
iricts maintained till a tered. sessions diyiaions and districts respectively, 

unless and until they are so altered, . 

♦ In places where the Frontier Crimes Regulation. 1901 is in force, cases may 
be tried by a Council of Elders. See the Frontier Crimes Regulation, igoi 
(III of 1901), s. ii. „ ^ , . 

t As to Courts of Session in Uppe*^ Burma, m Upper Bunna Cnmmal Justice ; 
Regulation, 1892 (V of 1692), Schedule, art, ii. •' ‘ ' 

I The words “with the previous stneiiOn -of • the. Governor-General.. » xOMsad;’- i 
were omitted •. a and 3 w. 1 rf A* Devobulan Ah»,'.i92o (XXX’Kin of 


Power to alter divisions and 
districis. 


Existing divisions and dis- 
tricts maintained till altered. 


{ ^ if *1 ^ 

rl'pk ” 1 


.r ^ r - 
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Presidency-towns to be deem- 
ed districts. 


Power to divide districts into 
sub-divisions. 


Existing sub-divisions main- 
tained* 


9* (C 

Court of Session. 


(4) Every ' presideiicy-town sludi fbr tlie 
purposes' of this Coclt% be deciiiud to be a 

district 

Clause (i)--“''‘'District”. means district' for purposes of criminal administraiiom 
54 M. 943-A. I. R. 1931 Mad. 697 (F. B.) object of s. 7 (i) is to lay clown rule 
governing relation between Sessions division and Districts. limi It is ^riot conipeient 
for one District Magistrate to transfer a case to another Disudct^ Magistrates on the 
ground that the boundaries fixed by Government vest the jurisdiction over the offence 
in the latter. 19 Cr. L. J. 671. 

Clatise (2) — A Local Government cannot create a Sessions^ Division. 10 li 274. 
Local Government can alter number and limits both of divisions and districts. 54 

M, 943 = A. I. R, I93t Mad. 697 (F. B.) 

8. ( 1 ) The Local Government may divide any district outside the 

presidency-towns into sub-divisions, or make any 
portion of any sucli:,..distfict '^a. 'siibdivisloii/';aiid'.'. 
may alter the limits of any 'subdivision. 

(2) All existing 'subdivisions : whkli , 
usually put under the ' charge , of ; a Magistr ale', .. 
shall be deemed to have been made 'under IliiS' 
Code. 

C, — Courts and Offices outside the Pnsidency-timns. 

The • Local Government shall establish a Court of session for 
every sessions division, and appoint a Judge of 
such Court. 

(2) The Local Government may, by general or special order in the official 
Gazette, direct at what place or places the Court of Session shall hold its 
sitting ; but, until such order is made, the Courts of Session shall hold their 
sittings as heretofore. 

(3I The Local Government may also appoint Addilional Session:^^ Judges 
and Assistant Sessions judges to exercise jurisdiction in one or more such 
Courts. 

(4) A sessions Judge of one Sessions division may be appointed i>y the Local 
Government to be also an Additional Sessions Judge of another division, md 
in such case he may sit for the disposal of cases at such place or places in either 
division as the Local Government may direct. 

(5) All Courts of Session existing when this Code comes into force shall be 
deemed to have been established under this Act. 

Notes.— -The High Court exercising Original Criminal Jurisdiction Is U'd a Court 
of Session. 51 C. 980=29 C. W. N. 384=26 Cr. L. J. 385. A Session Judge is not 
ousted of his jurisdiction by making over an appeal to Additional Sessions Judge, 44 

A. 157=19 A. L. J. 952=23 Cr,. L. J. 107. The powers of a Session Judge under Cl 32 
of the Act, cannot be exercised by a Joint Session Judge. 2 C. W. H. 305 (note) 5 9 

B. 104 ; 25 M. 137* There is only one Court of Sessions in each Sessional tltvlsioii 

sitting at different places and manned by different Judges. A, L R. 1931 Cal, 190= 
35 C. W. N40 o= 58 C# 1117. Section 9 (2) and section 193 {2) contemplate general 
directions for convenience^of people. 55 B. 576»33 Bom. L. R. 675 = A. I. R. 1:931 
Bom. 313 (S. B.). S|>ecial Government order as to what place Court of Session 
should hold its sittings is not 33 Bom, L* R, 675 = A. 1 , R. 1931 Bono. 

313' (S. Bd«5S^B. 57 ^. Local Government only and not High Court can decide 
whether ’a Session Court shall try ^ cases with jury or assessors. IMd, Additional 


sessions divMbnthOugh.Jktlngat'ditoeht places and manned by different judges 

31 C* W. N. I- .. ■ . - . - 


10. 


(ij In every'4lstt«^ba^<Je, to presidencf-to’is’ns the Local Govera- 

TWaoietratW' V ; . V tont ShsU ft|ipojht ^ Magisteaf© of to first class, 
District Magistrate,., ,,, fiistriol MagisWSte, 
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( 2) The Local Government may appoint any Magistrate of the first class 
to fie an Aihlitionril District Magistrate ^ and such Additional District Magis- 
trate shall have all or any of the powers of a; District Magistrate under this 
Code or under any other law for the time being in force,) as the Local 

Governnmnl nmy direct. 

1 1(3) For the purposes of sections 192, sub*section (i), 407, sub-section 
(2) and 528, sub section (21, and (3) such Additional District Magistrate shall 
Im deemed to be subordinate to the District Magistrate*} ■ 

Notes.— Aii Addidomil District Magistrate ' is '.not subordinate to the District 
Mrigisitralv, 34 C. 918; 20 Cr. L. ]* 494, but see 25 ’P'..'R.''i9oB* A Deputy Corn- 
pi!* ill adioii-regnlnted province^ discharges'' the function of aiDistrict Magistrate 

„ 16 \\h R. R, The term ^'District. Magistrate*’ does not. incIude-Presidency Magistrate. 
33 M. 503. An addiiional District Magistrate with ali powers of a District 
Magisirau: conferred on him can pass orders of sanction under s. 197. 17 L. 

huh Ca5. 244, One officer can be District Magistrate for two .districts, 
A. L R. 1931 Mad. 697 (F.B.;-6i M. L. J. 26$, 


t L Whenevei-j in consequence of the office of a District Magistrate becom- 
^ ^ ing vacant, .any officer succeeds temporarily .to 
^ Officers :tm;*orardy f xrreed- chief executive administration of the district, 

Sl'hhl'a.Anh pch officer shall pending the orders of the 

Local Government, exercise all the powers and 
perform all the duties respectively conferred and imposed by this code on the 
DisiricI Magistrate. 

Notes.— No vacancy occurs where the District Magistrate is absent on casual 
leave* 24 O* C. 255*^22 Cr. L. J. 713 ; 63 Ind. Cas. 873=40 C. 256. In such a case 
there can be no succession. iMfl 

12. (t) The Local Government may appoint as many persons as it thinks 

,, , . dt, besides the District Magistrate, to be Magis- 

buhordmate Mag.straics. 

clisiricl outside the presidency-towns ; and the Local Government or the Dis-^ 
Irici Magistrate, subject to the control of, the Local Government may, from 
time to time, define local areas within which such person may exercise ali or any 
of tfie powers with which they may respectively be invested under this Code. 

... (2) Except as otherwise provided by such 

imi s ti UiCii jiuiaidc- definition the jurisdiction and powers of such 

persons shall extend throughout such district. 

Notes.— A Magistrate ordinarily has jurisdicuon over the whole district. 29 
389 ; see also 29 C. 5 C. W. N, 552 ; 10 C. W. N. 1095 j 2 L. B. R. 80 ; 24 
0. C. 25* So a magistrate appointed for the whole district, has jurisdiction over the 
whole district, even, when he is in charge of a particular part of it, 2i Cr. L. J. 321 = 
s P. L. T. 63a. A Magistrate is not ousted of his jurfsdiciion when, he is transferred 
to another place which Is situate in the same District 22 M. 47 5 see also 75 P, R. 
1884. Jurisdiction when not defined extends to whole district 36 C. W. H. 79^- 
59 C. 1 484 « A. I. R. 1932 Cal 864 ; see also A. L R. 1933 Lab. 143 *=*34 F* L R. 
365 ; 63 Ind,^ Cas. 873. A Sub-Divisional Magistrate cannot take cognisance of 
matters ouiside the local area muth which the District Magistrate has appointed him 
10 act. 59 Ind, Cas. 554= 19 A. L. J. 77* 

18* (i) The Local Government may place any Magistrate of the first 
^ . X - ox second class in charge of a sub-division, 

chareL^suKivi^mn *** occasion 

^ ’ requires* ■ - , ; 

(a) Such Magistrate shall be called Sub-divisional Magistrates. 

* The words **for a period not exceeding six months^* were omitted by a 2. the 

Code of Crimfinal Procedure (Amendment) Act, 1923 (XVill of 1923)* - ■ ^ ‘A ■ 

, ^ f These words were inserted by / 3 M \ A. ' ‘ 

'""it Th^s sub-sfctlon wa$' 'added by 0 id 'i 'A ,,’7 - -..y, ,v A',' 

, Cr.,c. H. Vol, II -4 ,, , ;7 
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' (3) The Local Government may delegate 

Delegation of powers to D IS- powers under this section to the District 

tnct Magistrate, ■' Magistrate,'^' 

14 (t) The, Local Government -may confer upon any person all or any^c3f 

the powers conferred or conferrable hy or muler 

' Special Magistrate* ■ Coda on a Magistrate of the first* second or 

third class in respect to particular cases or to a particular class or pariiciikir 
classes of cases or in regard to cases generally^ in any local area outside the* 
presidency-towns, 

(2) Such Magistrates shall be called Special Magistrate, and shall be 
appointed for such term as the Local Government may by general or special 
order direct. 

(3) * The Local Government may delegate, with such limitations as it 
thinks fit, to any officer under its control, the powers conferred by siili- 
section (i). 

(4) No powers shall be conferred under this section on any police-offiiaT 
below the grade of Assistant District Superintendent, and no powers shall be 
conferred on a police-officer except so far as may be 'necessary for preserving 
the peace, preventing crime and detecting, apprehending and detaining offenders 
in order to their being brought before a Magistrate, and for the performaoce by 
the officer of any other duties imposed upon him by any law for the time 
being in force. 

Any area. — The words ‘any area*’' in sub-section (i) may include the whole 
province. 1918 P. R. 7=19 Cr, L. J. 3x0 ; see also 1901 P. R. 24 ; 25 C. S57 ; 41 
Ind. Gas. 326. He can be appointed to try a particular case* 29 Bom. L. R 9 A. 
L R, 1927 Bom. 5or. Where an Honorary Magistrate has been appoinfed for a term 
of years his jurisdiction to decide cases must be considered to continue bey<md such 
term unless there is an order cancelling such appointment. A. 1. R« 1930 Nag. 
96=120 Ind. Cas. 223. Where the prosecution of a Deputy Collccior was 
sanctioned in respect of three charges ; but the order statedi ‘‘To try the case 
of Mr. Deputy Collector under suspension/* held, ‘'case** covered all the thiee 
charges* 29 Bom. L. R. 996=28 Cr. L, J. 1012 = A. L R. 19:7 Bom. 501. 
includes offences coming to light during investigation. A. L R. 1931 Bom. Siy - 33 
Bom. L. R. 1 192 « 33 Cr. L. J. 6§. 

15 , 0 ) The Local -Govetnment may direct any two or more Magistrates 
^ . in any place outside the presidency-towns to sit 

Benches of Mag.strates. ^ ^ b order invest 

such Bench with any of the powers conferred or conferrable by or under this 
Code on a Magistrate of the first, second or third cias^% and direct it to exercise 
such powers in such cases or such classes of cases only, and within such local 
limits, as the Local Government thinks fit. 

(2) Except as otherwise provided by any order under this section, every 
Powers exercisable by Bench fooh Bench shall have the powers conferred by 
in absence of special direction, Code on a Magistrate of the highest class to 

which any one of its members, who is present 
taking part in the proceedings as a member ;of the Bench, belongs, and as far 
as practicable shall, for the purposes of this Code, be deemed to be a 
Magistrate of such class. 

Notes. — Where a Bench of Magistrates established by the Local Governmeui 
under this section, is to consist of not 'less than two members, one member of the 
Bench cannot alone adjudicate upon a case. A. W'. N. 1902, 14B* The absence of 
some of the Bench Magistrates who were present at the earlier stage of a trial, from 
the further stages of the trial and at the time of judgment, does not vitiate the trial 
or, invalidate the conviction* isCr. L,J. 549=24 ind, Cas. 957=1914/ M. W. N* 
867. Simultaneous hearing of two cases by a Bench is bad. 69 Ind., Cas, 376=25 
O. C, 182, In case of difference of opinion of a Bench the chairman has got a, casting 

^ The wards Vi tb the previous sanction of the Governor General in Councir 
were omitted by s. 2 and Schedule I of the Devolution Act, 1920 (XXXVill of 1920). 
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vole. 18 C. W. N» 384--’ 14 Cr. L. J. 6B4* ■ Where a Beach is of opinion . that a case 
Sjiould be transferred from their file as it involves a difficult question, it should move 
the matter officialiy and not to leave, it to the parties' to- -move. ' Gopal Nmr^ Inre, A. 

I . R. 1929 Mad, 403 (2), It is extremely undesirable that cases involving difficult 

qiiestioiis of fact or law slioukl be tried, by a' Bench of Honorary Magistrates. 47 
N. L. |. 470=81 Iiicl. Cas. 894 ; see also 105 Ind. Cas. 226==A. L R. 1928 

Nag. 21 = 10 N. L. J. 1S4. In cases involving difficult questions, the Bench 
should move the matter officiallyand.notleaveittoparti.es to move. 29 Cr. L, J.' 

= I. R. IQ29 Mad. 403=106 Ind. Cas. 715. Nothing. is intended to be within 
the jurisdiction of inferior Court but , that, which is expressly alleged. . In inferior 
coims the maxim omnia presumunter rite ene acta do^B not apply .to give jurisdiction. 
105 Ind. Cas. 433^^22 S. L. R. 157 = 28 Cr, L. J. ,9,13. , Government can invest a Bench 
of Magistrate of a lower class with -all 'powers^ conferred or conferrable on a 
Magistrate of a higher class. IMd, 'Bench Magistrates'; cannot revise their own 
judgments. !93c> M. W. N. 409=1930 Mad. ,- looi. There only three Magistrates 
of the Bench heard ihe evidence and tried the case but the judgment was signed by 
seven : Held that the judgment was illegal and must be set aside though it might 
have resulted in an accitiittaL 1930 M. W. Nh '770 ;-,see also 23 Cr. L. J. 696 j 41 A. 
1 16 ; 64 Ind. Cas. X32. Where a complaint is made to a Bench of Magistrates for 
an offence wliich they had no jurisdiction lo try but they tried the accused for a 
lesser oOence for which they liad jurisdiction. Held that the proceeding was not 
void. 1930 M. W. N. 770. A case is not wrongly decided because one of the three 
composing the Bench left early and the judgment was written by other two of them. 
15 A. L. J. 463 = 40 Ind. Cas. 749 ; see also 1933 A. L. J. 547 = 34 Cr. L. J. 701. **Sit 
together” means consiilute. A. I. R. 1934 Bom. 176. Presence of all Magistrates 
constituting the Bench on all hearing is indispensible for valid trial of case. A, L R. 
193.2 All 127 = 3.3 J* 20'0 ; see also 17 A.LoJ. 379 -; A. I. R. 1938 Oudh. 312 = 29 

Cr. LJ. 310 ; A. I. R. 1923 Sind. 192 = 27 Cr, L. J. 542 ; 76 Ind. Cas. 566=25 Cr. L, 

J. 198= 10 O. L.J. 6x4 ; 53 Ind. Cas. 823 = 26 M.L.T. 363 ; 44 B. 400=21 Cr. L.J. 369. 
A Magistrate absexxt during a part of the trial, should not express his opinion on 
evidence which he has not heard. 23 Bom. L. R. 833=63 Ind. Cas. 151. Even 
if the President was in the minority, bring for acquittal, the giving of his vote on the 
question of sentence is not illegal. 28 Cr. L. J. 310= A. I, R. 1927 Mad. 500. 

16 . The Local Government may, or, subject to the control of the Local 


Power to frame rules for 
guidance of Benches. 


Government, the District Magistrate may, from 
time to time, make rules consistent with this 
Code, for the guidance of Magistrate’s Benches 


in any district respecting the following subjects 


(a) the class of cases to be tried ; 

{b) Ihe times and places of sitting ; 

(6') the constitution of the Bench for conducting trials ; 

(rf) the mode of settling differences of opinion which may arise between 
the Magistrates in session. 

Notes.— A reference by a Bench of Hony. Magistrates on difference of opinion 
between them 10 a Disirict magistrate is irregular and not justified by the provision 
of the Criminal Procedure Code. 16 Cr. L. J. 113=27 Ind. Cas. 117. In such a 

case benefit of doubt should be given to the accused. laid. In a case where the 
President of the Bench is in a minority as to conviction or acquittal, the judgment 
should be written by some members of the majority otherwise there would be a 
conviction based on an acquitting judgment and we are left without any reasons for 
conviction which the provision of the Cr. P. Code, the Bench ts found to set out. 
Sakmma v, Emperor, 51 M. 338=»A. I. R. 1928. Mad. !97 J see also A. I. R. 1926 , 

Mad. 354*91 Ind. Cas. 394. . 

17 . (i) AH Magistrates appointed tinder sections 12, 13 pd 14, ^d all 
, „ . Benches constituted under section 15, shall be 

Subordination of Magtstraies subordinate to the District Magistrate, and he 
and Benches to District mies or give 

Magistrate: special orders consistent with this Code as to ; ;r;;; 

the distiibution of business among such Magistral and Benches > and , 
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(2) Every Magistrate .'.(other, than a Sub-divisionai Magistrate) and every 

^ ^ . Bench exercising powers in ti Sub-division hIkiII 

to Sub-divisional Magistiate. , ^ SiilK.livisioiial 

strate, subject, however, to the ge.neral .control of the District Magistrate. 

(3) All Assistant Sessions Judges shall be subordinate to the Sessions jud 


Subordinauon of Assistant' 
Sessions Judges to Sessions 
Judge. 


in whose court they exercise., jorisdiclion, and lie 
'may, .from time to time, make rules comhtcnl 
with this 'Code as.' to .the dlstriiiution of business . 
among such Assistant Sessions Judges* 

(4) The Sessions Judge may also, when he himself is unavoidabiy aljsciit or 
incapable of acting, make provision for the disposal of any urgent application 
by an Additional or Assistant Sessions Judge or, if there be no Additional or 
Assistant Judge, by the District Magistrate, and such Judge or Magistrate shall 
have jurisdiction to deal with any such application. 

(5) Neither the District Magistrate nor the Magistrates or Benches appointed 
or constituted under section 12, 13, 14, and 15 shall be subordinate to the 
Sessions judge, except to the extent and in the manner hereinafter expressly 
provided. 

Notes. — A Magistrate of a First Class is subordinate to the District Magistrate 
7 A* 893—A. W. N. 1885,257 (F. B.)* This section empowers a District Magisiraie 
to make rules or give special orders connected with the Code as 10 the distribution 
of work among Suboidinate Magistrates and Bench Magistrate. 12 A. L. j. 803-3^^ 
A. 468—15 Cr. L. J. 584=25 Ind. Cas. 336. Under s. 17 (i) and (5) neiihcr tiie Dis- 
trict Magistrate nor the other Magistrates are sidmrdinate to the Sessions jut!gt% 
except so far as is expressly provided*' by the Criminal Procedure Code. 13 M, I. J. 
271=5=26 M. 596. A Deputy Magistrate attached to a Sub-division is suborditiaie to 
the Sub-Divisional officer of that Sub’Division 19 Cr. L. J. 126=43 Ind. Ca.s. 41.4, 
District Magistrate can not stay proceedings in a Criminal Court subordinate to him 
and the High Court can do so only under its general powers of Superimendance. 
1923 M. W. N. 25 i = A. 1 . R. 1923 Mad. 688 = 76 Ind. Cas. S69 ; but see 44 M. L, J. 
642 = 25 Cr. L. J. 280=76 Ind. Cas. 872. High Courts the tent power could be exer- 
cised in revision against the order of an Assistant Collector. 22 A. L. j. 803 = 25 
Cr, L. J. 1242 = 82 Ind. Cas. i7o=46A, 879, The order of an Additional Sessions 
Jadg€ granting or cancelling bail is ultre * 8 ires^ when no such power has been conferred 
on him by the, Local Government or the Sessions Judge, A. 1 . R. 1930 Rang. 

Ind. Cas, 577 District Magis'frate la inferior Court to Sessions Judge* 193a 
A L. J. 67- A. L R. 1932 AIL 124/ 

D — Courts of Presidency Ma^straies, 

18 , ( 1 ) The Local Government shall, from time to time, appoint a suffi- 
ID number of persons (hereinafter called PresD 

Ma^strates.^ ^ ^ dency Magistrates) to be Magistrates for each of 

the presidency-towns, and shall appoint one of 
such persons to be Chief Presidency Magistrate for each such town* 

(2) The powers of a Presidency Magistrate under this Code shall be exer- 
cised by the Chief Presidency Magistratei or by a salaried Presidency Magi- 
strate, or by any other Presidency Magistrate empowered fay the Local Govern- 
ment to sit singly or by any Bench of Presidency Magistrates* 

*'[(3) A Presidency Magistrate? may be appointed under this section for 
such, term as the Local, Government may, by general or special ordtr? direct.] 

^ [(4) Local Government may appoint any person to !>e an additional 
Chief . Presidency Magistrate, and such Additional Chief Presidency Magisirate 
shall have all or any of the powers of a Chief Presidency Magistrate under lhi« 
Code or Under any other law . for. the time being in force as the Local Govern- 
ment- may-, direct*] „ 

Notes.T--Thissectiouconfers;fulLpow.ers,,,of.,a,,Presidency Magistrate on,„a .Bench.. .. 

. A.. \ 1*770. Aswgarfs 

1934 Cal' 40s* 


n ntT ' liv- 
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Chief Presi.lency Magistrate. 


19 . Any two or more of such person may (subject to the rules made by 

licm l-es the Chief Presidency Magistrate under the powers 

‘ ‘ hereinafter conferred) sit together as a Bench. 

20 . Every Presidency Magistrate shall exercise jurisdiction in all places 

t - ,1 1: „ r.„.: . r .• within the presidency- town for which he is appoin- 

i...K,a! 1, m,.,. o. Junviiction. such torvn 

and of any navigable ru'^er or channel leading 'thereto, as such limits are defined 
under the law fur the time being in forcejor.the regulation of ports and port-duse. 

Notes hiiltmc) ^^lagis'^rate has jurisdiction /to try offences commiited at 
any plan withiutlc limits of town, 97 hid. Cas. 973e=27 Cr. L. J. 1213 = 28 Bom, 

I/K, lie has also juris»lici!on under . si .84 of the Caicuu a Port Act to try 

taittr.ccroiuiniiual fHasitle the limits of Calcutta but within the iiniits of the port, 
r; C. X. 70-20 Cn L. J. 7?3. 

21. (i ) Every Chief Presidency . Magistrate, shall exercise' within the^ local 

. , , , . , limits of his jurisdiction ail the powers C;>nferred 

tlncf l-r«> Icucy Mag.sirate. Code or which by any law or rule 

ill force immediately before this Code comes into force are required to be exer- 
cised by any tienior or Chief Presidency' Magistrate, and may, from time to 
time, with die previous sanction of the Local Government, make rules consistent 

with this Code to regulate — 

(fi) the conduct and distribution of business and the practice in the Courts 
of the Magistrates of the town ; 

{B) the times and places at which Benches of Magistrates shall sit ; 

(4 the constitution of such Benches : 

(d) the mode of settling differences of opinion which may arise between 
Magistrates in session j and 

(e) any other matter which could be dealt with by a District Magistrate 

under his general powers of control over the Magistrates subordinate 
to him. 

(2I 1he Local Government may, for the purposes of this Code, declare 
what Presidency Magistrates, '^[including Additional Chief Presidency Magis- 
trates] are subordinate to the Chief Presidency Magistrate, and may define the 
extent of thair subordination. 

Notes. — Rule 8 of the Rules framed by the Chief Presidency Magistrate under 
tills section is held to be not inconsistent with the provisions of ^the Code so far as 
ii directed iliat, in a Bench composed of two members, the decision of the Chairman 
shoulil prevail S C. \V. X. 862. Additional Chief Presidency Magistrate is subor- 
dinate to the. Chief .Presidency Magistrate." 28 C. W. N. 903, Though under Rules 
9 and 10 of the Rules by tbe Government of Bombay the judgment of the Chairman 
piovails, the disseining judgment of even the only other Honorary Magistrate should 
form pan of ihc recorcl " 20 Bom. L. E. 1470=28 Cr. L. 1035. Under rule 3 of 
Bombay Rules, the Chief Presidency Magistrate can transfer any particular ^classes 
of cases from other Conns to his own Court, in case of pressure of work in such 
Conns. 28 Bom, L. ,R. 1066=27 Cr. L, J. 1213=97 Ind. Cas. 973. Vide also A, L R. 

1934 Cal 40s, where the jurisdiction of the Calcutta Chief Presidency Magistrate 
is kaied. 

E. — ■ Jusiices ike Fmce. . 

tl 22 * Every Local Government, so Tar as regards the territories 'subject 
- . . , . . to its administration t.may by notification in the 

Jiisiice of the Peace for the Q^^eite appoint such§ (persons resident 

’ within British India and not being the subjects 

of any foreign- Stale) as it thinks fit to be Justices of the Peace within 'and for 
the local area mentioned in such notification, J ' . . , , 

* These words were inserted by s. 4 of the Code of Criminal Procedure (Amend- 
racml ha, 1933 (XVIII of 1923), , ' - 

f Secdon 33 was subsiuuted by s. 2 and Schedule I of the Devolution Act, 192.0 ■ ■■ 
IXXXVIlIof 19*0), ' . . , . „ _ 

t The words and bmckets than the preslde.ncy-towns)'* were oroitted’hy s.,3 , 

of the Cfiinloal law Amendment Act, i-PsCXIf of 19^34 . A-//* ■, 

I These words were substituted for the words '^European British flf, 0 M ' ^ ' 
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Suspension and removal 
Judges and Magistrates. 


of 


Notes.— Vide 34 M. 343. 

23 . [Justices of the Peace for the. Presidency-town,] Omitted by s. 4 : 
of Act XII of f 9'^3. 

24 . I Present Justices of,, the ■Peace.]- ' Omitted by s. 4 of Act XI I of 1923, 

25 . In virtue of their. respective offices, the Governor-CSeneral, Govtfrnors, 

, . ' ' Lieutenant-Governors and Chief ConiniiHsicmers, 

Justices of the Ordinary members of the Council of tiic 

■. Governor-General, *[and the JiidgfS sif the High 

Courts] are Justices of the 'Peace within and for the whole of British Irulia, 
Sessions Judges and District;, -Magistrates are Justices of the Peace within and 
for the whole of the territories .administered by the Local Government under 
which they are serving, ' and the.; Presidency Magistrates are Justicts of the 
Peace within and for the towns' of which they are respectively Magistrates. 

F»'--Suspe7ision and Re77zt)vai. 

26 . All Judges of Criminal Courts other than the High Courts established 

by Royal Charter, and all Magistrates, may fse 
suspended or removed from office by ilie Loc-al 

Government : 

Provided that such Judges and Magistrates as now are liable to be suspended 
or removed from office by the Governor General in Council only shall not be 
suspended or removed from office by any other authority. 

Notes. — The power of suspending a second class Magistrate is given only to 
Local Government and the Collector and District Magistrate cannot exercise that 
power and if he suspends him, he nevertheless continues to be a Magistrate. Pmt 
in such a case he may report to tEe High Court for orders under s. 438. 30 Bonn 

L. R. 1050 = 29 Cr. L. J. 1063. 

. ■ A • 27 . f'The Local Government 

.“p'Ur""' 

appointed by it. 

CHAPTER III. 

Powers OF Courts. 

As — Description of Offences cognimhle by each Cotiri. 

' 28 . Subject to the other provisions of this 
Code any offence under the Indian Fenai Code 

may be tried— 

{a) by the High Court, or 

lb) by the Court of Session, or 

(c) by any other Court by which such offence is shown in the eighth column 
of the second schedule to be triable. 

lllustraiions 

A is committed to the Sessions Court on a charge of culpable homicide. He may 
be’ convicted of voluntarily causing hurt, an offence triable by a Magistrate. 

Notes — Third class Magistrates have no jurisdiction to try offences punishable 
under s. 20 of Act VI of 1878. 2 Weir 23. This section, subject to the provision of 
this Code, empowers the High Court and the Court of Sessions to try any offence 
under the Penal Code. 8 A. 665 = A. W. N. 1886, 254. The object of the jegislature 
is to exclude offences of great gravity from the provisions of s. 250 of the Criminal 
Procedure Code. The words ■* ‘triable by a Magistrate** in that section mean triable 
under section 28 of the Code by a Magistrate, 139 P. L. R. 1903. Section 28 is 
controlled by s. 30 and has reference to column 8 of Schedule 2, 27 Cr. L, J. 72S* 
A, I. R. 1926 Nag. 374=95 lad Cas. 56. Where a Magistrate tries the accused for 
an offence under a less serious section when- really the offence fell tinder a more 


may suspend 
of the Peace 


Offences under Penal Code. 


^ These words were substituted for -the words *hhe Judges of the High Courts and 
the Recorder of Rangoon** by the Lower Burma Courts Act, 1900 (VI of 1900), s. 47 
and , Schedule L This Act has since been repealed by the Repealing and Amending 
Act, m3 (XI of 1923), 

f These words ‘*The Governor-General in Council may suspend or remove from 
office any Justice of the Peace ‘'appointed by Mm” were omitted by section 2 and 
Schedule I of the Devolution Act, 1920 (XXXVIII of 1920). 



a 80 .j 


com OF CEIMIMAL PlOOlOUEB, 


.3:1 


Offences under other laws. 


serious section which was beyond. .Ills competency,. bis proceedings are not illegal. 

54 M. L. J. 456===20 Cr. L. ]. 635. 

29 . (1) Siibejct to the *[other provisions of this Code] any offence under 

any other law shall, when any Court is mentioned 
in this behalf in such law, be tried by si|ch Code. 

(2) When no Court is so mentioned, it may be tried by the High Court or 
t[subject as aforesaid] by any Court constituted under this Code by which such 
offtnce is shown in the eighth column of the second schedule to be triable. 

■ Notes.—A third class Magistrate has no jurisdiction to try an offence under se.c-. ' 
tion 20 of Act VI of 1878. 2 Weir., 23, The provisions. of the Code apply even to Courts 
which are no specifically mentioned in. the Code. ' 37 C, L, .J. 298=71 Ind. Gas. 339. 
|[ 29 A. No Magistrate of the second ' or . third class. shaildnquire into or 

try any offence which is punishable otherwise 

subjectshn S'anfthfrd ® exceeding fifty rupees where 

cku 4 Masikrate. the accused is an European British subject who 

‘ f * ‘ ‘ ’ claims to be tried as such.] 

Notes— The claim to be tried as a European British subject under s. 29A. 
must be made before the inquiry or trial actually begins. 54 C. 1041-29 Cr. L, J. 
245= 107 Ind. Cas. 333. 

Any cffence, other than one punishable with death or transporta- 

Jurisdictions in the case of Committed by any person who at the 

juveniles. appears or is brought before the 

Court is under the age of fifteen years, may be 
tried by a District Magistrate or a Chief Presidency Magistrate, or by any 
Magistrate specially empowered by the LScai Government to exercise the 
powers conferred by section 81 sub-section (1), of the Reformatory Schools 
Act. J 897 or in any area in which the said Act has been wholly or in part 
repealed by any other law providing for the custody, trial or punishment of 
youthful offenders, by any Magistrate empowered by or under such law to 
exercise all or any of the powers conferred thereby.] 

Notes, — The words ‘‘may be tried*' are permissive. So that, a Magistrate other 
than one of those mentioned in the section can try an offender under 15 years, him- 
self, or send him to be tried by a Magistrate under this section. 33 Bnm. L. R. 312 
— 131 Ind Cas. 476= A. 1 . R. 1931 Bom. 198. In view ofs. 29 B a Magistrate other 
than a District Magistrate has no jurisdiction to try an offence under s. 130 of the 
Railways Act. 29 Cr. L. J. 733 = A. I. R. 1928 Lah. 909. Offence under s. 304, 
1 . P. Code is not triable by Magistrate of Central Children Court. 36 C. W. N. 164 
= 59 C. 856= A. 1 R. 1932 Cal, 487, Section 29B is permissive. Trial of juvinile 
by ordinary Magistrate is not illegal. Section 29B only enables Special Magistrate 
to try cases otherwise triable by Sessions alone. A. 1 . R. 1934 Bom, 211. 

80 t In the territories respectively administered by the Lieutenant- 

Governors of the II Punjab If and Burma H and 
the (>hief Commissioners of Oudh IF the Central 
Provinces IF Coorg and Assam IF in Sind, and in 
those parts of the other provinces in which there are Deputy Commissioners or 

* These words were subsututecl lor the words and figures “provisions of 'section 
447** by 9, 5 of the Criminal Law Amendment Act, 1,923 1923}. 

t These wwds were inserted by s. 5 of the Code of Criminal Procedure (Araend- 
meni) Act, 1923 (XVIII of 1923). 

I Section 29A was inserted by s. 6 of the Criminal Law Amendment Act, 1923 

{XII of 1923). 

I Section 29B was inserted by s. 6 of the Code of Criminal Procedure (Amend- 
mem) Act, 1923 (XVIII of 1923). 

II These territories included, at the timeMhe Code was passed, the territories 
which now form the North-West Frontier Province. 

5 The Province of the Punjab, the United Provinces, the Central Provinces and ; 
the Province of Assam are now Governor'a'Provmces, ■$. 46 of the Government ^ 
of India Act. The Province of Burma has also been .made Governor’^s Province, : 

Notification Na 225. dated 7 October, i92-i;ai!d No* 1192* dated 2ad^ January,': 
1913 in Gazette of India Extraordinary, 1921, p. 381 and $iid, 1923 p* 37* y-.; 


Offences not punishable with 
death. 
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Assistant Commissioners the Local Government may^ notwithstaii^lifr^ ajiy- 
thing contained in section 29 v invest the District Magistrate or any Magisiraiti 
of the lirst class with' power to try as a Magistrate all ofl'ences not punislnihlc 
with death. ' , ■ ■ 

Notes.^ — A District Magistrate empowered iinckr this section may tiy ;ill 
not pnnishable with death. 3 P. R. 1891 Cr. See also f P, R* l^^i3 (F* 

Magistrate of the first class, who is holding an enquiry in a case of daciiiiy !ia'> 
'jurisdiction either to commit the accused to the Cotirl of Sessions fiir lo liisclkiryc 
him. He has no authority to make over the case to a Disirici Magistrate^ %vl'iO is a 
Deputy Commissioner especially empowered" inicler section 30. tO' ''try stu'di 
7 C. W. N. 457. A first class Magistrate simply ilescrilieii in the Leading of Ids 
judgment as invested with powers under s. 30 but not purporting to rici timler sm;:h 
powers cannot exercise those powers in passing the ^sentence. 17 IL VV. R, 
1908 Cr# The powers conferred on a Deputy Commissioner uinkr tins src'''!Oii 
cannot be exercised by him in a summary trial. Coi» Ck 0/ 

As a general rule, die cases which District Magistrates should refrain 
from trying under their higher powers are those in which a sen fence more 
severe than a District Magistrate can inflict under s. 34, Criminal PioiC- 
dure Code, 1882. appears to be called for, if the offence charged be esiabiisLcil 
and secondly those cases in which the issues are so complex or tlic diffictdty of 
ascertaining the true facts or of correctly applying the law to them so coitsitierablr, 
as to make a trial before a Sessions Judge with the aid of assessors clearly more 
appropriate than a trial before a District Magistrate. L. B. R. (1893-19013) 219. A 
District Magistrate who is empowered under this section and convicts an acttisri! 
for an offence under s. 42 I, F. Code, can pass a sentence of 1 year and nine momhs, 
/. X seven years, in default oPpayment of fine. His power is not; limited to 
awarding one fourth of the punishment which, under s. 34, he is compelenr to iollici 
without confirmation. 35 P. R, 1885 Cr. When a Deputy Commissioner tries a case 
exclusively triable by the Court of Sessions, under powers conferred upon him by $. 
30 of the Code, he does so as a Magistrate, and if he tenders a conditional pardon 
to one of the accused, he is precluded from trying the case himself. 10 C. W. N. 
847=4 Cr. L. J. 44. Joint trial for offences under s. 19, Arms Act, and s. 29 Frontier 
Crimes Regulation, and separate sentences passed to run consecutively is proper and 
whole order is appealable. A. L R. 1933 Pesh. 90. A Magistrate empowered under 
s. 30 Cr. Pro. Code can try a case under s, 304 I. P. Code though h would be more 
proper for him to commit the case to the Sessions. 69 Ind. Cas. 454 "" 23 Cr. L. j. 
726 Section 30 must be read as qualifying or controlling the provisions of s„ 28* 
ay-Cr. L. J. 728=»A. J. 1926 Nag. 374. Where a Magistrate exercises power 
under s. 30 but not signing as such, the sentence in excess of powers as First Class 
Magistrate is illegal A. I. R. 1934 Lah. 361. 

B. — Sentences which nmy be passed by Courts of various classes. 

Sentences which High Courts 31 . (i) A High Court may pass any 

and Sessions Judges may sentence authorized by law, 
pass. 

(2) A Sessions Judge or additional Sessions Judge may pass any sentence 
authorised by law ; but any sentence of death passed by any such Judge shall 
be subject to confirmation by the High Court. 

( 3 ) An Assistant Sessions' Judge may pass any sentence authorised by law* 
except a sentence of death or of transportation for a term exceeding seven years, 
or of imprisonment for a term exceeding seven years# 

Notjes.-ySeciiou 59 I. P. Code, does not authorise the substitution of transporta- 
tion for the imprisonment to which a Court can sentence an offender in default 
of payment of fine. 5 M. 28 ; see also 1880. P. R. 17, 

Sentences which Magistrates 32* (i) ^The Courts of Magistrates may 
may pass. ’ _ ^ „ pass the following sentences^ namely : — - 

(a) Courts of Presidency ( . Imprisonment for a term not exceeding 
Magistrates , ^ and I two years, including such solitary confine- 
^ of Magistrates of^ meat as is authorised by law ; 

the first class : . [ ■ Fine not exceeding one thousand rupees ; 

, I Whipping. 
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(i) Conns of Magis” i 
irates of the 
second class ; | 

(c ) Courts of Magisr f 
trates of tbe<i 
third class. t 


toprkonmeitt for a term not exceeding 
six months^ including such solitary coniine- 
naent as is authorized by law ; 

Fine not exceeding two hundred 
rupees 

IiBprisonment for a term not exceeding one 
month j 

Fine not exceeding fifty rupees 


(2) The Court of any Magistrate may pass- any lawful sentence, combining 
any of the sentences which it is authorized, by 'law- to .pass.* . : 

Notes.— A Magistrate whose powers are limited by ■ this section has no power 
to pass an enhanced sentence under section 75, L. (1893---1900) 78. Although 
s. 395 enables a Magistratejn certain cases to im.pose a -sentence of imprisonment 
in lien of a sentence of whipping yet it is expressly provided that nothing in section 
395 shall be deemed to authorise a Court to inflict imprisonment for a term exceeding 
that which a Court is competent to inflict under ‘s. 32. 2 Weir. 449. Magistrates 
when deciding on the question of sentence are justified in taking into consideration 
the conduct of the accused person in his own defence. SammMas v. Emperor^ A, 
L R. 1923 Sind. 253. An appeiiate Court’s power of varying a sentence must be 
measured by the powers of the court of first instance. A conviction of 3 months 
simple imprisonment by a second class Magistrate, cannot be varied into a fine of R$. 
400. 45 594=7^ hid. Gas. 1032. But any fine could be imposed in lieu of con- 
fiscation under s. 12 of the Opium Act as s. 12 'is not affected' by s. 32. 2 Pat. L. T, 
63- I Fat L. R. Cr. 32 = 23 Cr. L. J. 747 = 69 Ind. Cas, 635. Sentence to be passed 
by a Magistrate under s. 21 of the Emergency Powers ordinance (2 of 1932) is also 
limited by s. 32. A. L R. 1933 Bom. 58 (S. B.)^f 4 Bom. L. R. 1676=34 Cr. L. J. 
162. No ruk oi tliujnb can be laid down by a higher' tribunal as a guide - for -the 
trying Magistrate in awarding an adequate sentence. It must in each case 
be left to the discretion of the Magistrate. A. 1 . R. 1930 Sind. 58= 125 Ind. Cas- 46, 

33. (i) The Court of any Magistrate may award such texw of imprkm- 
Power of Magistrates to ment Jn default^ of payment of aS- k 

senteucf to imprisonment in authorized by law in ca^ of suK^h default l 
default of fine. 


Proviso as to certain cases.. Provided that — 


(a) the term is not in excess of the Magistrate’s powers under this 
Code-'; 

in any case decided by a Magistrate, where imprisonment has been 
awarded as part of the substantive sentence, the period of 
imprisonment awarded in default of payment of the fine shall not 
exceed one fourth of the period of imprisonment which such 
Magistrate is competent to inflict as punishment for the offence 
otherwise than as imprisonment in default of payment of the fine. 

(2) The imprisonment awarded under this section may be in- addition to 
a substantive sentence of imprisonment for the maximum mm twardable by 
the Magistrate under section 32. 

l?0’tea*^The effect of this section read with s. 65 of the. PemI Code is to liiuifc 
the. maximum imprisonment which a District Magistrate whh higher powers may , 
inflict to one-fourth oC seven years, L. B. R, (1893—1900) 281, Para 2 does not 
apply where the substamive sentence is one, of fine only. L., B. R, (1872— 1892) 486. 
In summity trials, imprisonment for four months in default of fine cannot be awarded.. 

3 hah. L J. 346** 32 Cr. L. J. 145*59 kd. Cas. 349. 

84 - The Court of a Magistrate, specially empowered ■ under section! 30, 

, . ■ . may pass any sentence authorized by law, except 

ceriam ^ of death 01 of transportation for a'*' 

Dittrict Mag stmt s. exceeding nmm-ywim. of i.mprisioa»ent ^ 

for a ter sn exceeding seven years. , ,, , ■ ■ .Aj;, 


section 


Cr. e H. VoL II~5 
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jjqotes.— In every appeal, and a fortiori in every reference under this section, 
it is obviously the duty of the Session Judge to carefully weigh the cvirlciwe himself 
and not to rely only upon the weight attached to it by the Couit whose order is 
appealed against or is referred to for confirmation. L. B. R. {1872—1892) 


SentMces which Courts and *34A. Notwithstanding anything contained 
Magistrates niay pass upon jn section 31, 32 and 34— 

European British subjects. 

(a) no Court of Session shall pass on any European British subject .any 
sentence other than a sentence of death, penal servitude, or im 
prisonment with or without fine, or of fine, and 
(Jr) no District Magistrate or other Magistrate of the first class shall 
pass on any European British subject any sentence otiier than 
imprisonment which may extend to two years, or fine which may 
extend to one thousand rupees, or both. 

Notes. — Nagpur Judicial Commissioner’s Court c.an try European British suiijecis. 
A, I. R. 1933 Nag. 136=34 Cr. L. J. 505. 


85 . (i) tfWhen a person is convicted at one trial of two or more ofiences, 
.the Court may, subject to the provisions of 
Sentence in c^e of convic- sgcjjQji of fhe Indian Penal Code] sentence 
tmn of several offences at one the several punishments 

prescribed therefor which such Court is competent 
to inflict ; such punishments* when consisting of imprisonment or transportation* 
to commence the one after the e35p!ration of the other in such order as the 
Court may direct, unless the Court directs that such punishments shall run 

concurrently* 

(2) In the case of consecutive sentences, it shall not be necessary for the 
Court, ^ by reason only of the aggregate punishment for the several olTances 
being in excess of the punishment which it is competent to inflict on conviction 
of a single offence, to send the offender for trial before a higher Court : 


term of punish- 

(a) in no case shall such person be sentenced to imprisonment for a 
longer period than fourteen years : 

{V) if the case is tried by a Magistrate (other than a Magistrate acting 
under section 34), the aggregate punishment shall not exceed twice 
the amount of punishment which he is, in the exercise of his 
ordinary jurisdiction, competent to inflict 
(3) For the purpose of appeal, J[the aggregate of consecutivej sentences passed 
under this section in case of convictions for several offences at one trial shall be 
deemed to be a single sentence*! 

section does not empower a District Magistrate or any other 
Magistrate to pass an aggregate sentence, instead of separate sentences, ii|)on an 
accused person convicted at one trial of two or more distinct offences. 14 V, iL t886 
Cr. A direction that several sentences of transportation passed on an accused person 
on a conviction of two or more distinct offences at the same trial, should be con- 
current, js fliegal being contrary to the provisions of section 35. Rat. Un. Cr. C. 583 
«Cr. Rg. 34^01 1884. The fact that an accused person is convicted under s* 41 1 L F. 
t#* after having been previously convicted of the same offence, is not sufficient to 

34A« was inserted by s. 7' of the Criminal Law Amend meat Act 1023 

(XU of 1923). 

^ t These words were substituted for the words ^*When a person Is convlctwj at -om 
mal of two or inc^e disiincf offences,- the Court may*^ by s* 7 of the, Code of Grimititl 
Procedure (Amendment) Act 1923 (XVIII of 1923)* ' ■ ■ ■ 

^ J substituted for the word *%ggregate’‘» by s. 7 of the Code of 

Crimma! ^(xedureJAmendmept), Act, 1925 (X?ra 00923). ‘ 

§ The Explanation'' and' lllustfaliou to a* |if -were repealed by iMd 
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give the Magistrate the increased powers Teferfed; to., in thiS' section, ii A. 393 —A. 
W. 1889^ 152. This section does not apply, to 'separate: trials. A. W. N. 1881,23. 
The oifence under ss. 457 and 380 of the Penal Code not being distinct of?ences, the 
trying Magistrate's ordmary jurisdiction is not enhanced' by the 'provision of para. 2 
and proviso (h) of section 35, Criminal Procedure Code. The amendment of s. 35 
does not^alfer the law regarding section 71, 1 , P.,Code as "laid' down in 16 Cal. 442 (F. 

35 W, N, 184. Sentence of imprisonment in default of fine imposed for two or 
more offences cannot be directed to run concurrently. '5 S.L.R. 263 r 15 Iiid. Cas. 808.; 
iiS^Ind. Cas. 224 ; 30 Cr. LJ. 907 = A. T.R. 1929 Sind. 179 J 91 Ind.',Gas.,543=27' Bom.. 
L. R. 1351. The measure of punishment must vary from, time, to time according to. ■ 
the prevalence of a particular form of ',crime and ' other cirGumstances. , A. L R. 1930 
Lah. S67-~i27jnd. Cas. 209. Separate sentences under ss.',i48 and„326'read with s. 149 
LP. Code are illegal S Pat. 274= A.LR. 1929 Pat 263. Offence of forging and that of 
using forged document as genuine are separate offences', and .' separate ' sentences may 
be passed. 52 M. 53255*5^^ J* 554— A. I. R. 1929 Mad. ,450. 'Separate. sentences ' 
can be awarded to run consecutively for participation in separate dacoities and to 
these can also be added a consecutive sentence to participate the conspiracy. 5 O. 
W, N. 985 — A. I. R. 193S Oudh. 507== 115 Ind. Cas. 276. When the conviction is 
for rioting and hurt, two months* regodous imprisonment for rioting and Rs. 25 fine 
for hurt, are illegal. 30 Cr. L. J. 295 j see also 41 C.L.J. 47£ = 26 Cr. L. J. 1297. Impos- 
ing separate sentences where acts constituting two different offences form part 
of the same transaction against the same accused is not justified. A. L R. 1928 Pat. 
326=5 loS Ind. Cas. 8f. Section 35 is subject to Penal Code 1861, s. 71. A. 1 . R. 1934 
Mad. 388. Where accused is charged and tried for more than one offence, and more 
than the offence is proved, separate sentence in respect of each conviction must follow. 
A. I. R. 1933 Sind 9=34 Cr. L. J. 143. Criminal powers can not be granted retrospec- 
tively, A. LR. 1933 Pesh. 97. Separate sentencet must be passed for several offences 
of which Court finds the accused guilty. A. I. R. 1934 Rang. 338. The Court where 
sentencing an accused at one trial to imprisonment as well as to transportation must 
determine whether the sentences are to run concurrently or consecutively, otherwise 
the sentence is defective, 23 C, L. J. 596 —21 C. W. N. 608 = 34 Ind. Gas. 654* The 
term ^aggregate sentence* in s. 35 (2) applies only to consecutive and not to concurrent 
sentences. 3 Pat. L. J. 138=19 Cr. L. J. 90. Court can not direct sentences passed 
in different trials on an accused for two or more offences to run concurrently. Such 
a discretion can be given when such sentence have been passed at one trial. 24 C. L. 

J. 54=20 C. W. N. 1300 ; see also 22 C. W. N. 597 = 19 Cr. L. J. 702 j 47 A, 59 ; 19 
A. L, J. 310 ; 21 Cr. L. J. 398. Where two or more separate convictions for two or 
more distinct offences in the same case, a separate sentence should be passed for 
each offence. 43 Ind. Cas. 799= 19 Cr. L. J. 223=46 P. R. 1917 Cr. ; see also 8 L. L. 
J. 198=27 Cr. L. j. 818 I 7 L. L. J. 39=86 Ind. Cas. 2x9. 

Separate sentences in case of house-breaking with intent to commit theft, 
and theft are illegal under this section. 2 Weir. 34. Where the common 
object of a riot and a criminal trespass was the same, separate conviction 
for both the offences is not valid. 8 C. W. N, 305, This section being permissive 
with respect to the passing of separate sentences for each offence of which an accused 
may be found guilty., a Criminal Court is not bound to pass separate sentences in 
such a case. L. B. R. (1872— 1892) 271. Under this section if separate sentences 
are passed for each offence of which an accused has been found guilty* the sentences 
must commence the one after the expiry of the other. Concurrent sentences of 
imprisonment are not recognised by the Criminal Procedure Code. L* B. R. (1872-** 
1893), 526. In view of the provisions of s. 35, it is not illegal to direct a sentence of 
imprisonment to run concurrently with a sentence of transportation for life. 21 P. R. 
1913 Cr. = 50 P. L. R. 1914- iB Cr. L. J. 68=22 Ind, Cas. 41m The power of passing 
concurrent sentences is confined to cases where a person is convicted at one trial of 
two or more distinct offences. 16 O. C, 37 o«*i 5 Cr. L. 1,300=23 Ind, Cas.' 508. 
See also n A. L. J. 363 ; 20 S. L. R. 23 ; 22 C. W. N. 597 5 20 C. W. N. 1300 ; 
19 A. L. J. 310 ; 13 Bom. L. R 200 ; 14 Cr. L. J. 388 ; 21 Cr. L. J. 398- Tl^s section 
lias reference only to the conviction of an accused 'person of two or more offences at 
one trial. It does not include the case' of separate trials held on the same for 
separate offences committed by the same person, a. Weir 30. The restriction is 
limked to cases in which the Magistrate is at ■.'liberty to ^ hold one trial for distinct 
offences under s. 231 of the Code of iS98.'.-2 Weir.^t,- It is no: illegal to award 
concurrent seoienccs under this section 'when a person is convicted at - one trial of _ 
two of more distinct offences and sentenced -to seyetarpunlshmenls such 




■com or 'CRIMINAL PROCELUKiSt 


[s* m 


must not be directed to run simultaneously, 6 C. l\ L R 9 Cr, ? sec also 8 C* 1 . 
L, R I. Under the present law it is not necessary th-n dm offences should be 
distinct to enable a Magistrate to pass consecutive sentences. Em^^emr v. Z/rfu/ii/i* 
Ema, 30 Bom* L* R. 3S3«io9 Ind. Cas. 368^=* A- I. R. 1928 Bom. 145* . % the 
amendment of this section by Act XVni of 1923 separate sentences for noting and 
hurt are legal, although in practice, it is undoubtedly heii«r to |,ivc a single sentence 
for all the offences or order the sentences to run concurrently, Aii AMtif v. 
Emperor, 116 ind, Cas, 216*^30 Cr, L, J, 575®^* b R. 1929 Lah. 670. 

Sub-section (2)'*^An accused, who has been sentenced to conciirreni terms of 
imprisonment, no one of which is individually appealable has no right of appeal 
against them collectively, 14 Cr. L. J. 254=17 C, W. N, S25. 

Proviso (a)>~-Accordittg to this proviso the maximum term of iroprisoiiiMnt 
awardable as an aggregate sentence is 14 years. A sentence of transporlatbn in 
lieu of imprisonment awarded under s. 59, ^ Penal Code, is therefore subject to^ the 
limitation, which has been provided by this section in case of sentences of miprison- 
ment, 7 C, P, L. R, 29. An aggregate sentence of 20 years' rigorous iuiprisoninen: 
is illegal. 105 P. L. R. 1910=11 Cr, L. J. 679. 

C,--- Ordinary and Addiiimal Fmmrs, 


3 #. All District Magistrate, SuWi visional Magistrate and 

■ ■ ^ ,v ^ *■ of the first, second and third classes, have the 

Ordinary powers of Magis- hereinafter respectively conferred apon 

them and specified in the third schedule. Such 
powers are called their ‘‘ordinary powers”. 

Notes.— Vide 3 M. L. T. 311=31 M. 315 = 7 Cr. L. J. 360 (F. B.) ; 17 Cr. L, 
J. 293- 

37 - In addition to his ordinary powers, any Sub-divisional Magistrate or 
r .-1 any Magistrate of the fkst, second or third class 
^ invested by the Local Goveinment or 

®’ ■ the District Magistrate, as the case may be, with 

any powers specified in ‘the fourth schedule as powers with which he may be 
invested by the Local Government or the District Magistrate. 

Notes.— The powers of a second class M.igistrate can be extended only to the 
esrteot si)ecsfied ;tlie s. . 3 ^ and schedule 4 which are to be read wiih s. igtj. g I’ai. 
447<=a7‘Cr. L. J.' ,704. , , 

^ tlte pdwer cbtfeMd; ' 'bn'’ the Distrit^ Magistrate by seetloti 
V-" V 1 / r,'- . • . 'be' «»erc»dv,tebjB0t^WB A* •coottsdl of 

. is ■■ ^ 

Cmdinimnce and CmceMaitm qf pmets* 

■ In ’ coBfexting powers under this Code the Local (Jovemmefft 

may, by order, empower person specially by 
name or in virtue of their office, or clatses of 

' goneralljy by their official titles. 

<2) Every 'Sudb order sh^ take effect from the date on which it m 
■ r^mmirfcated to 'ire fmmu m empowered. 

— (A ' Magistrate ^he second class who begins a trial in that capacity up 

'tO'the-passIrrg taCtheseiiieiti^/a^ who previously to the passing lit# «»i«kc 
has 'hseen e»powa:ecl as a ^gisirare of the first class cm iuiict a severer fentemc# 
thau he could have MIctedaa'a Magiswte of the second class. 7 A. w I#. •&)«» 
At W. N. iBB%, tos% see also 'ioC.'W. ’(notes). Noiificaiion may empowtr t 

aeomid, clasSJ Magimrate ‘eiuunrerat^ to try olfences 'U»4cr the Opluit Jto* 

J. 8i|b=*»-Ai'L *.*'¥^24 Mad. ajd. Criminal powers caoiiothe’tflittttd 
A.1. K. r933 Posh. ■■ 97 * 

W, ;Wlrawer any pemcm holdSig an <Mm 

‘ ^ has 'been invested with any powers tmie* 

Ptew w ol^s^K«tt»d. 'Code throa^otft any local area 

*'The-word'Wte'sdbga«ted'fc ‘‘traMStewd’' by s. 8 of the -Me " ^ 

Criminal Prote<int«!^(lk<nfeo8die»ri) Act, tgiz of 192:3), 


Mode -of conferring power. 
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[appoifiled] to an equal or higher office of the 'same nature within a like local 
area under the same Local Governments he shall, unless the -Local Government 
otherwise direct or has otherwise directed* exercise the same powers in the local 
areat [in which] he is so [appointedj.t' 

Notes»-*-Eveii after transfer and conferring of appellate powers on a Magistrate 
tlie original powers continue in him, 2 Bom., L, '-R, 536. This section relates only 
to transfer from one district to another. Rat. Un. Cr. C. 322 ; see also 12 C. W, N. 
44S When a Tasiidar is invested with the powers of a Magistrate of the hrst class, 
while acting as a Deputy Collector his powers. continue so long as he is a Magistrate 
until they are wiihdrawri by a fresh notification, though he is posted in a less res- 
ponsible post. 2 Weir. 36, Grant ^ of leave.vao a Magistrate in the Provincial 
service does not cause cessation of his powers, '74 Ind. Cas, 958s® A. L R. 1930 Lab. 
S33. Where a Sub-Judge with powers of First class Magistrate and power to try 
cases under s. 260 is transferred, he cannot -ever in auch powers, unless he is 
empowered by fresh notification. A. 1. R. 1933 Sind. 398 = I933 G. 1438. 

4i. (i) 'Fbe Local Government may withdraw all or any of the powers 

, conferred- under this Code on any person by it or 
Powers may be cancelled. subordinate to it. 

(2) Any powers conferred by the District Magistrate may be withdrawn 
by Ihe District Magistrate. 


THE Police and 


PART IIL 

General Provision. 

CHAPTER' IV. 

Oe aid and Information 10 thh; magisirates, 

.Persons MAKING Arrests. . 

4'^. Every person is bound to assist a 
Public when to assist Magis- Magistrate or police-officer reasonably demand- 
traiesand police. ing his aid, whether within or without the 

presidency-townSf — 

(a) in the taking cr perventing the esca|>e of any other person whom 
such Mafislral#_^ sipolice^piifejer is atiithorized to arrest : 

■(i) in the ^evention m a sup^sion of a -breach of tLe peace or in the 
prevention of any injury attempted to be committed to any railway, 
canal, telegraph or public property. 

Notes.— A police officer is authorized to employ a to assist him in 

arresting a person or in preventing his escape, 6 C. W. N. 337. The assistance which 
can be demanded is the personal assistance of the individual. 2 Weir. 37. Public are 
not found to assist Police officer who Is making arrest of real or suspected dacoits ; 
they can not however be called upon to "assist tn arresting unknown persons, whose 
whereabouts are not known. 42 A. 314—21 Cr. L. J. 801. Where a person arrested 
'by |»lice is lying down and 'is refusing to move, a person asked by police to help him 
should assist him* 33 Cr. L. J. 73d#® A. -L R. 1932 All. 306. 

4S. Wheu a warrant is directed to a person 
_person other than ^ifeer than. a poMc»-offic»r^, any other person may 
aid -in the execution -of such warrant* if the person 
to whenn the warrant 'is directed be 'near at 'hand 
and acting in the, execution of the warrant* 

NotOs, — The word ‘kjear'" in ceriain <»es might iiackide a distance of two miles. ; 
CoL Dig. 14 of I S74. 

44. (t) Every .person, whether within or 'without the waidency towns 
„ , ... . ^ aware of the commission of, 'Ot mtU intention of 

any ‘Other )^mmn to commit, any ' oiehce puriish- , 

certain offences. uHdttTny the €<A(wiiig sections of the 

IMian PemrCode {mmely^ lar, 12 r A, ia», »2S, *24, f24A» ws» 126,^30, 
143, 144, 14S, 147, 148, 302. 303, 304, 382, 39a, ^ 394. ^ 

39V, 40a, 435,436, 449, 4SO, 456, 4SI. ,45«. a.fesepce 


Aid to 

police -officer, executrog wtrr- 

am* 


* The words ^^cominue to” were ■' 

'f These words were ihbstitotedhy 





38 


COPE Of CRIMINAL PROCEPURKt 


!S 45 


Village-headman, account- 
ants, landholders and and 
others bound to report certain 
matters. 




of reasonable excuse the burden of proving which shall lie upon the person so 
aware, forthwith give information to the nearest Magistrate or police officer of 
such commission or intention. 

(2) for the purposes of this section, the term “offence,” includes any act 
committed at any place out of British India which would constitute an offence 
of committed in British India. 

Notes. — Sending reports by a Chaukidar is sufficient. 5 P, R. 1^89. Omission (o 
send^report does not amount to abatement. 14 Cr. L. J. 6i6s»6 Bur. L. T. 153. 
First information report can be used to corroborate the witness provided he himself 
had not given information from mere heresay. 6 Lah. 437 = 7 L, L. J. 259=26 Cr. 
L. J ,I489. Person witnessing commission of offence must inform the nearest Police 
officer or Magistrate, otherwise he is commiting an offenee under S. 202 1 . P, Code. 
21 Cr. L. J. 486=16 N. L. R. 30, 

* 45 . (0 Every village headman, village-accountant, village-watchman, 

village police-officer, owner or occupier of land 
and the agent of any such owner or occupierf Jfin 
charge of the management of that . land], and 
every officer employed in the collection of the 
revenue, rent of land on the part of Government or 
the Court of Wards, shall forthwith communicate to the nearest Magistrate or to 
the officer in charge of the nearest police station whichever is the nearer any 
information which he may{ [possess] respecting — 

(rt). the permanent or temporary residence of any notorious receiver or 
vendor of stolen property in any village of which he is headman, 
accountant, watchmanp or police-officer ; or in which he owns or 
occupies land or is agent, or collects revenue or rent ; 

{b) the resort to any place within, or the passage through, such village 
of any person whom he knows, or reasonably suspects to be a 
thug, robber, escaped convict or proclaimed offender ; 

(c) the commission of, or intention to commit, in or near such village, 
any non-bailable offence or any offence punishable under section 
143, 144, 145, r47, or 148 of the Indian Penal Code ; 
the occurrence in or near such village of any sudden or unnatural 
. ; , ''»■ death ot of any death under suspicious circumstances t[or the 

■ : discovery in or near saoh village of any corjae or part of a corpse, 

in circumstances vfhich lead to a reasonable suspicion that sot* a 
death has occurred, or the disappearance from stach village of any 
person in circumstances which lead to a reasonable stupicion that 
a non-bailable offence has been committed in respect of such 
person j] 

the commission of, or intention to commit, at any place _ out of 
British India near such village, any act which, if committed in 
f, c . British India, would be an offence punishable under any of the 
- following sections of the Indian Penal Code, namely, § (331, 333, 

233, 234, 23s, 236. 237» 238.] 302, 304, 382, 393, 393, 394. ,39s. 
396 , 397, 398 , 399, 402, 43s, 436, 449, 4 S 0 , 4 S 7 , 458 , 459, *f[46o, 
; 489 A, 489B, 489C and 489 D] ; 

(/:J atSy mattter nicely to affect the maintenance of order me - the 
prevention of crime or ;the safety of person or |«0|Wty 
respecting which the District Magistrate, by general or special 


■ St 
*1 




'Section does not apply to areas in which the Burma Tillage Actp ,1907 (Bar. 
Act Tl of 1907), is in force, see s. 7 (a) of that Act. 

f These words were inserted ' by s. 9 of the Code of Criminal Frocednre (Amend* 
ment) Act 1925 (XVIII of 1923). 

■' I wdi^d silhstitufeed for the word **obtain** by 

"I ^Tfeese figures were added by s. 9 of the Code of Criminal Procedure (Amend- 
ment) Act,.>923 (XTIII of 1923) 

i ^These fignreSy, letters and words were substituted for the word and figure 

460*^ by 0 M* 
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Appointment ofvilla,ge head- 
men by District Magistrate or 
Sub-divisional Magistrate in 
certain cases for purposes of 
this section. 


order made with the previous sanction of the Local Government^ 
has directed him to communicate information, 

(2) Inthissection— 

(1) ^^village^* includes village-lands.; and 

(») the expression ‘^proclaimed offender'* includes any person proclaimed 
as an offender by any Court or authority established or continued 
by the Governor General in Council in any part of India, in respect 
of any act which, if committed in British India, would be punish- 
able under any of the following sections of the Indian Penal Code, 
namely 302, 304, 382, 392, 393, 394, $ 95 , 396, 397, 398 , 399, 402^ 
435 » 4|9, 4^0, 457, 458, 459 and 460. 

(3) Subject to rules in this behalf to be made by the Local Government, the 

District Magistrate *[or Sub-divisional Magis- 
trate] iiiay from time to time appoint one or more 
persons *[with his or their consent jt [to perform 
the duties of a village-headman under tW 
section whether a village-headman has or has not 
been appointed for that village under any 

other law.] 

Notes. — When information, as to the commission of a murder is conveyed to the 
nearest Magistrate or police-officer by one of the parties bound to give such informa- 
tion under s. 45 of the Cr. Pro, Code, it is not reasonable that every other person, who 
may possibly be bound to give information, shoujd be prosecuted for not having done 
so, and convicted of an offence under s. 176 oflhe Penal Code. 20 C. 316. The 
owner or occupier of a house within a village is not an owner or occupier of land within 
the meaning of this section, 12 M, 92 = 1 Wier 102 ; 30 Bom, L* R. 1570. An order 
passed by a District Magistrate under the rules framed by Government under s. 45 
(3) is an executive order, and not subject to the revisional powers of the High Court, 
A, W. N. 1907, i 6S = 5 Cr. L. J. 476=29 A, 563. The obligation ceasp when the 
police is informed by a Chaukidar. 23 Cr. L. J. 162. Village Cfaaukidar need not 
communicate rumours, but only sucli information as he possesses of his own 
knowledge, 5 P, L; T. Jb5« 26 Cr. L*' J, 972 =8r Ind. Cas. 620. Report by Police 
Officer is not a report*' in the technical sense, hut must contain facts consti- 

tuting offence. 51 C. 408=25 Cr. L. J. 732. Where a person fell from a tree and 
died two days hier, his death is not unnatural in the sense of the section, especially 
as the death did not occur immediately, 23 Cr. L. J. 345—66 Ind. Cas. 1001. 

Clause (^r) — The information required to be given is the commission of an offence. 
9 Cr, L. J. 234—5 h'L L. T. 257. In cases of bailable offence no information need be 
given. 32 M, 258 ; 30 P. R. 1887. 

Clause { 4 ) — In cases of sudden and unnatural death the village headman is to 
give information. 23 W. R, 60 ; see also ix C. 619 ; 20 P. R. 1887. Death caused by 
fall from a tree is not unnatural within the meaning of this section. 23 Cr, L. J. 345. 

Bub-seotion (3)— An order under this sub-section is not subject to revision, 

29 A. 563. 

CHAPTER V, 


Of Aerest, Escape aho Retaicihg. ■ '''■ '' 

Ar--Am$t gmeralh* 

46 . (i) In making m arrest the police-officer or other person making 'the 

same shall ■ actually touch thfe-'bodj^' 

Arrest how made, person to be 'arreted# unless there be a ■ 

ubmission lo the custody by word or action, - - >///. 


* These words were inserted by s. 9 of the Code of Criminal Procedure (Amend- , 
mem) Acti 1923 {XVIII of 1923.) " ' < ' - _ , , " 

f These words were substituted w^ds village-headmen Ton 

ptirpses this' section'ln any 
tinder any other tew '‘by iWi " ^ 
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( 2 ) If ssch fmmu fotciWy lesisls Ihe ettd€a¥Oiiy to arrest liiai, or atteinpls 

to evade the arresi, such police-officer or other 
Resisting endeavour ^ to. ^nemu mt&mtf to effect llie 

' arrest. , . . , , , . 

(3) NotbingintUasecticm gives aright to cause the death of a person 
who is not accused of an ctfence punishaMe with death or with transporladon 
for life... 

Notes,— The Punjab^ Frontier Crimes Regulation makes no alieraUon in the 
general principle of the law,, that in making an arrest, no more force is to be used 
than is necessary, and that death should not he causedi unless the arrest can not lie 
effected without causing it. ^32 F.:R. 1894 Cr* The person maklnf the arrest miisl 
have the warrant in his possession. 5 A, Arrest can be effected either by aciual 
contact or submission. 17 Cr, L. J, B7»9, S. L.R. 141. In cases of illegal arrest 
the right of private defence can be exercised. 16 C, W. N. 549. An arrest by a mere 
ora! declaration without the actual touch of the process-server is not a legal arrest 
within the meaning of s. 46 (i) of the Criminal Procedure Code. liar J/o/wfl Lai 
V. Emperor^ 113 Ind. Cas. 288«3o Cr. L- J. 128. Shot over the head of suspect is 
justified by s. 46. A. I, R. 1933 Sind. i 93«34 Cr. L. J. 751. Person stating lliai 
he, has- committed an offence and, making statement to police, submits 10 police 
custody under s, 46 (1) and is in police custody within s. 27. Evidence Act. 14 P, L. 
T. 82=«34 Cr. L. J. 349 ; see also 25 C. W. N, 788. Police officer not notifying sub- 
stance of the warrant under s- 80 can justify his arrest under s. 46 (2); S3 C. W, N. 
284!«3o Cr. L. J. 703. A trial proceeded by a police mvesiigaiion in which they 
have failed to observe Chapter V is not bad in its entirety. 26 Cr. L. J, 493 =» 3 Bur. 
E.J,..265.. 

Clanso (3).— An Exercise officer eannot fire at a opium smuggler while pursuing 
him. 2iCr. L. J. 97. 

47. If any person acting under a warrant of arrest, or any pcrficeofficef 
^ , . , , . having authority to arreil, has reason 10 beliite 

the prson to bo arrested has enter^ into. 
^ ^ ot IS within, any place, the person residing in, 

or hei^ in charge of, such plasce, shall, on demand of such person acting as 
a^esfid , 0 *, such police-officer, allow him free ingress thereto, and afford 
for a search therein. 

,i(: UoteS.-— lJod*r tjbfe seetk» ffi# hcaise-hoWer is obliged to give the police facilities 
ia dischajefin^ the** -daties, - 35©w*|. C,. W- R *5. C^. L. J. 745, 

, ^48, If mgress to such place cann^ K ohta^ted' wider seetton 4f it ehaH be 

^ , lawfeiia anycasefew aperscm^afCliBglowiderawarrant 

i i«gtess jjj jjj a warrant may issee, but 

* {,!.T, ■ _ cannot be obtained without affording the person to 

bia aise^jed^ an opporSanity of escape, for a police-c^cer to enter such place and 
seaicdi iSidt^ and in order to effect an entrance into such place, to break open 
any outer or inner door or window of any house or place, whether that of the 

. person to be arrested or of any other person if after notification of his authority 

* and purpose, and demand of admittance duly made, he cannot otherwise 
obtain admittance. 

Provided that, if any such place is an apartment in the actual occupancy of 

:^’ ‘ PreaMngopenzanana. ‘" « woman M beiuff th« person to be arrestedi, 

. ^ who. aiCGordtt^ to custom, does not ai^^wir in 

public* such person or police-officiw shall* before entering such apartment, 
gitsu notice to such, womaa that she at liberty to withdraw and shall afford her 
“ei^ reaMoabk facilitjj: for withdrawing, and may then break c^n ti» apart- 
u ttWt a-hd 'enter it. 

49. j!tn| police-officer or other person authorized to make an arrest may 

b»«* op® doors “y, f ^ 

arid windows for pmwses of any house or place in order to liberate himself or 
lih^tioa. a®? nto’f person who, hawing lawfully entered for 
‘ purpose- of nasking an wiest, la detained 
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No unnecessary restraint. 


50 * The person arrested shall not be sub- 
je< ted to more restraint than is necessary to pre- 
vent his escape** 

Notes.— A iiiagis'rate is incompetent to require bail for the personal appearance 
of an a!>sentee accused person at a future date, where he has been permitted to appear 
by under s, 182. Col Dig. Cr. 9 of 1873. ■ .. . 

51 . Whenever a person is arrested by a police-officer under a warrant 

which does not provide for the taking of bail, 
bearcli of arrested persons. under a warrant which provides for the 

taking of bail but the person arrested cannot furnish bail, and 

whenever a person is arrested without warrant, or by a private person under 
a warrant, and cannot legally be admitted to bail, or, is unable to furnish bail, 
the officer making the arrest or, when the arrest is made by a private 
per^'on, the police-officer to whom he makes over the person arrested, may 
search such person, and place in safe custody all ai tides, other than necessary 
wearincj-apparel found upon him.t 

Notes.— Medical examination of an arrested person may not be held without his 
consent. 3S C. W. N. I2i2»33 k.* J* Money may also be kept in safe 

custody. A, !, R. 1934 Bom. io 4 . 

52 . Whenever it is necessary to cause a woman to be searched, the search 
Mode of searching women. ^^all be made by another women, with '.strict 

' regard to ..decency. - ' 

53 - 'i’he officer or other person making any arrest under this Code may 
^ . lake from the person arrested any offensive 

Power to seize 0 ensue whicE he has about his person, arid 

weapons. shall deliver all weapons so taken to the Court 

or officer before which or whom the officer or person making the arrest is. 
required by this Code to produce the person arrested. 

' > . 4 ,‘ I. 'i 

B, — Arresi without warrant, 

, 54*,, (i) Any police-officer diaf, without 
When police may '!'0i»der from-, a' Magistrate and ' without' 

without wnrrnm. - warrant, arrest- ■ • ' 

any person who has been concerned in any cognizable offence^ of 
against whom a reasonable complaint has been made, or credible 
information has been received, or a reasonable suspicion' exists 
of his having been so concerned ; 

se.vfidlv, any person having in his possession without lawful excuse, the 
'burden of proving which excuse shall lie on such peison, any im^ 
plement of house breaking ; • 

thirdly, any person who has been proclaimed as an offender either under 
this Code or by order of the Local Government ; ; 

any person in whose possession anything is found which may 
reasonaiily be suspected to be stolen property! [and! who may 
reasonably be suspected of having committed an offence with 
fcfcTCiicc siicb I'bi'ngs ' j' 

fifthh, any person who obstructs a police-offietr while in the execution 
' of his duty, or who h&s escaped, or attempts to escape, from 
lawful custody ; 

sixthly, any person reasonably suspected of being a deserter from Her 
Mai sty’s "Army, Navy or Air F<»ce”§j| ' '' 

« For penalty for unwarrantable personal violence by a police-officer to a person 
in his custody see s. ag of the Police Act, i86i (V of i86r), 

+ As to disposal of such property, see%. infra- ^ ^ , 

I Tbis word was substituted for t|i€j word by s 10 of tbe Code of 
Procedure (Ametidmeni) Act, 1923 (AVHI of 1923!. “ .y 

" Substituted by Act 10 of 1927. - ■ ' ' , 'f 

Certain words after this repealed by Act XXXV of 1934 have been omitted. 

..Ci. e .H. Vol II— 6 
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semnihij, aay parson who has been conct^riieci in, or rigairisl a 

reasonable coniplaiot has been made or credible inforinaiicii him 
been received or a reasonable suspicion exists of Ins having 
concerned in, any act committed at any place aiil of Bfiu.Hii 
India, which, if commilted in British India, wotiM havt' hef;ii 
punishable as an offence, and for which he is, iiiMler any law 
relating to extradition or under the Fugitive Offenders Act, iHhi, '' 
or otherwise, liable to be apprehended or cletaiiwd in f.'ustody 
in British India ; 

eigkihlff any realeased convict committing a breach of any rule itiailt; 

under section 565, sub-section ( 3 ) : and^ 
flninikij^f any person for whose arrest a reqiiisioii has been revived fram 
another police-officer, provided that the requisilion specilit^s 
the person to be arrested and the offence or other cause for which 
the arrest is to be made and it appears tuetehom that the pcwan 
might lawfully by arrested witliaut a warrant by the officer who 


issued the requisition,] 

(2) This section applies also to the police in the town} of Cikulta*} 

Notes. — Under sub-section (i) a constable Js empowered 10 make an ^arrest 
without warrant, when he had credible information that the person had commitietl a 
cognisable offence, ii A L. J. gs 7 ^tS Cr. L. J. I 79«32 jad* Cas. 735^36 A* 6 21 

A* L. J. 79X, This section must be construed very strictly. 44 C. 76. A Chaukklaf 
is not a police-officer. 41 C. 17 ; 27 C. 366 ; 3 A. 60 ; 3$ C. 361 ; A. I. R. 1929 A. 935, 
Any police-officer may arrest. 40 M. io28««i3 Cr, L. J. 709 ;^2S Cr. L. J, 652 ; see 
jalso 20 C. W. N, 1233 5 43 A. 186. Detention after orders for immediate release 15 
illegal. ^ 41 A, 483=20 Cr. ^ L J. 381. Arrest on mere suspicion that accused is 
cerned in offences is wrong.’ 47 M. 442=25 Cr. L. J. 563. Village Chatikklar is nu: 
police-officer within the meaning of s. 54. 31 Cr. L. J. 120=1930 A. L. J. 242. The 
mere fact that a party of persons are in certain place at a certain time is no groiirnl 
for thinking that they are about to engage in a criminal act. 7 P. L. T. 2i8'w*26Cr. 
L. J, 603. Where constable is acting under invalid warrant, reslsiaiice ici him is 
no offence. A. I, R, 1932 Pat. 171 = 33 Cr. L. J. 706. After a complaini is Wgctl 
constable can be seen to arrest the accused on suspicion of ollencc iKsing commiiicci 
ti Au /L. F 79 i*®25 Cr. L. J. 652 ; see also 73 Ind. Cas, 343«46 M. 705 : 34 Cr, L. 

325=2‘'Fat ^ 379. 

, OlaOTe (i).— A police-<>ffic#t 'may arrest any person charged with cognmMe 
offence. 40 M. mS ; Bt fia 4 CasTi#' 1 ; A. U-l 'Im I I a fat. 

379«‘4 f- L.T. 521=24 Cr. L. f. 375 I ' 3^ A. 6«t i A. lJ. 9 S 7 ltaCr.L.J, 7 S 8 - 
. .A reasonable suspicion or a credible information cannot be based on bare siispicicin. 
■■’"29 aw. H. 98««52 €. 3't9‘^26 Cr. L. J. 625=40 C. L. J. 4S9. 

Ol^iise (4) — ^To authorise a police-officer to arrest person tinder this clause no 
formal complaint is necessary. 8 W. R . 28. 

(5)— Vide 12 B. 377 ; 40 M. 1028 ; 36 A. 6. 

: Cflause (7)— 26 Bom. L. R. 984 ; 34 Cr. L J. 679 ; 7 Born. L. R. 463 = 2 Cr. L. J. 

439 ! 29 A. 377. 

,. 55 - (i) Any officer in charge of a poike 
robbers, etc. station may, in like manner, arrest or cause to 

be arrested — 

; , W any person found taking precautions to conceal bis presence within 
:j / „ litnits of such station, under circumstances which afford retafon 

^0 believe that he is taking such precautions with a view to 
committing a cognizable offence ; or 

_ (d) any person within the limits of such station who has no ostensible 

• ' sufasistance, or who cannot give a satisfactory account of 

himself; or 

» 44.& 45Ti®t, c. 69; ~ ' 

Criminal Procedure (Amendment! 

had JeVoSttS"^’ ** Bombay,” repealed by Bom. Act. IV of 1902 
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{c) any person who is by repute an habitual robber, house-breaker or 
thief, or an habitual receiver of stolen property knowing it to be 
stolen, or who by repiite habitually commits extortion or in order 
to the committing of extortion habitually puts or attempts to put 
persons in fear or injury. 

(2) lliis section applies also to the police in the town* of Calcutta.* 

Notes. — This section is intended for the suppression of habitual bad characters 
whom, an officer in charge of a police station suddenly finds within his jurisdidon, 
or about whom he has good cause to fear that they will commit serious harm before 
there is time to apply to the nearest Magistrate empowered to deal with the case 
under s. 112, Cr. Pro. Code. 14 A. 45 — A. W. N. 1891, 179. This section applies to 
the police in the Presidency town of Calcutta. 31 C. 557 i 7 C. W. N. 661. A 
habitual gambler cannot be arrested under this section. 3 L. B. R. 94 ; 3 Cr. L. J. 
20. hi Order to justify a police to arrest under this section it must be found that 
the person arrested is a habitual robber or house-braker. 47 M. 442 — 46 M. L. J. 
447-25 Cr. L. J. 563. See also 35 A. 407 ; 27 Cr. L. J. 628. The powers given 
under this section are exceptional powers and should be used very carefully. 14 A. 45, 
For cases of illegal arrest, vide 41 A. 4 ^ 3=17 A. L. J. 458 = 20 Cr. L. J. 381 ; 1883 
A. W. N. 223. A person arrested under this section should be allowed bail. 14 A. 45. 
Section 55 is independent of Chapter 8 and may be used as a preliminary to proceed- 
ings thereunder. 124 Ind. Cas. 638=31 Cr. L. J. 717. Police-officer arresting a man 
in order to take proceedings under s. no must specify one of the clauses mentioned 
in s. SS. 20 S. L. R. 85 = 27 Cr. L. J. 628. 


56 . ( 1 ) When any officer in charge of a police-station +[or any police- 

officer making an investigation under Chapter 
requires*any officcr subordinate to him to 
arrest’ witLutwa^rrait' " arrest without a warrant (otherwise than in his 

presence) any person who may lawfully be 
arrested without a warrant, he shall deliver to the officer required to make the 
arrest an order in writing, specifying the person to be arrested and the offence 
or other cause for which the arrest is to be made. fJThe officer so required 
shall, before making the arrest, notify to the person to be arrested the substance 
of the order and, if so required by such person, shall show him the order.] 

( 2 ) This section applies also to the police in the town* of Calcutta.* 

Notes.— The above section was held inapplicable where an arrest for dacoity 
was made without warrant by a ^mbordinate police-officer, in the presence of a head 
constable who authorised him to make the arrest, i W. R. Cr. 20 (i) ; ii W. R. 
Cr. 20 (2). A Chaukidar is a subordinate police-officer. 26 Cr. L. J. 795 ; 10 C. W, 
N. 287. Section 80 is not applicable while a police-officer is acting under this 
section. 27 C. 320. Where a constable holding a command certificate arrests without 
notifying substance, arrest is not illegal if he could have independently arrested him 
under s. 54 wHhout warrant 5 Fat 533«a7 Cr. L. ,i3io»»98 Jnd. Cas, 254, 
Where requisition 0! arrest is made by police-officer specifying s. 55 it is sufficient 
compliance with s. 56. A. I. R 1934 All 879* Endorsement of names of constable 
making arrest is not necessary. IkK 

57 ^ (r) When any person who in the presence of a police-officer has 
..... ^ committed or has been accused of committing a 

^ Refusal to give name and |^00.eognizable offence refuses, on demand of 
residence officer, to give hk name and residence or 

gives a name ot residence which such officer has reason to believe to be ^ false, . 
he may be arrested by such officer in order that his name or residence may be 
ascertained# ; . - ' - r 

(a) When the true name and residence of such person have been ascertained, 
he shall be released on his executing ^'bond, with, or without snteties, to appear ^ 
before a Magistrate if so required : 


*The letter V' and the f 

Sch, A of the City of Bombay Police, 

t These words were inserted by S* is bf (the, of Cpminal^ Procedure,, _ 
mem) Act, 1923 {XVIII of 1923K 
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Provided that^ if such person is not resident in ^^ritisli Iiiiiia, Ihe bond shall 
be secured by a surety or sureties resident in British India 

(3) Should the true name and residence of s«ich person not be ascertained 
within twenty-four hours from the time of arrest or shauhl he fail to execute the 
bonds otj if so required, to furnish sufficient siirfrUies, he shall foriliwitli tie 
forwarded to the nearest Magistrate having jurisdiction. 

Notes» — Arrest and deietnion by a police constable is jusiitiwl when the accused, 
.refuses to give his name and address* 5 Bom. L, R. 597. But such tktcaiion is mil 
legal when his name and address are known to one of two arresiiiig police-officers. 
46 M* 60s « 24 Cr. L. J. 599* 

S8. A police-officer may, for the purpose of arresting without wariani 

Pursuit of offendersintooiher any person whom he is authorized to arrest 

inrisfikfian uuder this Chapter pursue such person into any 

^ ■ place in British India. 

Hotea-^-Briiish Government has no jurisdiction to arrest at the Gwalior Raihvay 
Station a person who has committed an offence in British India not relating to 

Railway administration, i Lah* 406 = 21 Cr. L. J. 303. 

. 59 ^ [(1), Any private person may arrest any person who in his view commits 
, . , a non-bailable and cognixnble offence, or any 

, Arrest by private persons and offender, and, without unnemsary 

procedure ou such arrest. ^ ^ 

police-officer, or, in the absence of a police-officer, take such person or cause 
him to be taken in custody to the nearest police-station', 

(2) ' If there is reason to believe that such person comes under the provisions 
of section 54, a police-officer shall re-arrest him. 

■ (3) If there is reason to believe that he has committed a non-cognizable 
offence, and he refuses on the demand of a police officer to give his name and 
residence or gives a name or residence which such officei has reason to believe 
to be false, he shall be dealt with under the provisions of section 57, If there is 
np sufficient reason to believe that he has committed any offence, he shall te 
at once released. 


-A ,Cbaukidar cannot properly be regarded as a Police Officer wiihiii 
the terms of's,''f9 'Criminal Procedure Code. 17 C, W. N, 978=14 Cr, L, |* 494 »» 
^0 tndb'Cas, 750=^41 Cj 17 '] C. 366': 3 A* 60. An individual is authorised 

tj&'krie&t the preservation Of’ ’'peace* 44 M. 913*, A private person tm anrest 
Only -’where cognizable offences or abetment of the same are cotnniitted in his 
^sence* n M. 480 5 see also 26 Cr, L. J. 1462 = 7 P* L. T* 65 ; i P. L* T* 60-= 5 
rC*J, 129-; 35 C. 361 *, 33 A. -266; 23 Cr. L* J, 3. The person arresting an 
accused under this section need not personally take such offender to the police-station* 
,(;,,TM§s«^ion will be complied with if he forwards him to the police-station* Vide 23 
39 A; 57^5 ; II M- 43 o 8 P. L. T, 204. Persons preventing arrest will be 
'.V liable if their intention was to prevent arrest or if pursuers were lawfully 
empowered to arrest. 64 Ind* Cas. 371 =23 Cr. L. J, 3. * 1 n liis view^^ must not be 
interpreted too strictly. If one person stood at the foot of tree and receives toddy 
from the others at the top, theft is committed *1n the view*' of persons arresting 
them, A, I, R. 1924 Mad. 384»8i Ind. Cas, 312 ; see also 14 P* L. T. 464a* 1933 Cr* C 
' 1079. Amendment of s- 59 makes it impossible to raise the argument that Chaukidtr 
, not being police-officer has no power to receive custody of person arrested under s, 
■'''' 5 ^%|h:ivatetndivtdnal'and totakehim to police-'Station. A* L R. 1932 Pat 214®* 
IS'P.'L. T. 331. It'is doubtful whether s. 59 is the only defence to perton rts- 
p(»sible fwntrest* ’4o'C.-9S3»A*'.'iR* 1933 Cal 708, 

I, 60 m-., V A police-officer an zttmt without warranl shall, witbcwl 

profMow 

befo^wMafraie’'’*^ officer ' oontemed as to bail, take or tend the 

in charge J ;■ Wore a Magtote having 

- ' - ■T!-r7'-;pc^Wwn in the case, or before the officer ia 


charge of a' 


■ *This'sdti-’sectiwr,«W'*ab?b1a^^3i^''^'' r® of Cbiic 
(Amendment) Act, 1^3 (Xvlfl of 19Z3). 
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Notes.— The provision of this section is complied with when the matter is 
reponed to a hitis^istratc. 5 !!. H. C. R. 99. 

61 - No police-ofHcer shall detain in custody a person arrested without 

J'crson arrested not to be f 

deiaitied more than twenty- circumstances of the case is reasonable and such 
four hours, ^ period shall not, m the absence of a special order 

of a Magistrate under section 167, exceed 
twenty-four hours exclusive of the time necessary for the journey from the 
place of arrest to llie Magistrate’s Court 

Notes.—Tliis section is not applicable to the Police of Calcutta. 52 G. 67«29 
C. W. N, 300 ; 44 C. L. J. 134 ; 97 Ind. Cas. 945. The object of this section is to 
bring the offender before the magistrate, as soon as practicable. Vide 28 C. W. N. 
490 ; 2; Cr. L. ]. 1203 ; 51 C. 402 ; 36 C, 166 ; ii M. 98. Provisions of ss. 61 and 
167 must Oe^^strictly complied with. 32 P. L R. 4-93“32 Cr. L. J. 913, 

62 , Officers in charge of police-stations, shall report to the District 
.. , Magistrate, or, if he so directs, to the Sub- 

slir divisional Magistrate, the cases of all persons 

arrested without warrant, within the limits of 
their respective stations, whether such persons have been admitted to bail or 
■otherwise. ■ ■ 

. 63 . No person who has been arrested by 

^ person appie- ^ police-officer shall be discharged except on 
’ his own bond, or on bail, or under the special 

order of a Magistrate. 

64 *. When any offence committed in the presence of a Magistrate within 
. the local limits of his jurisdiction, he may him- 

st?ate^s^pre?ence^^^ arrest or order any person to arrest the 

^ ‘ offender^ and may thereupon, subject to the pro- 

visions herein contained as to bail, commit the offender to custody. 

65 * Any Magistrate may at any time arrest or direct the arrest, in his 
^ presence, within the local limits of his jurisdic- 

Magistrate. ^ P^'^sence tion, of any pemon for whose arrest he is compe- 

tent at the time and in the circumstances to issue 


Discharge of person appre- 
hended. 


Offence commiued in Magi- 
strate’s presence. 


Magistrate. 


a warrant. 


„ 66. If a person in lawful custody escapes or 

. nd'reuikT pursue rescued, the person from whose custody he 

^ * * escaped or was rescued may immediately pursue 

and arrest him in any place in British India. 

- . . r o 67 . The provisions 47, 48 and 49 shall 

aS° « ” L'pfyTo tJ, “P* ■» ”»»“ ““i»" “• 

under section person making any such arrest is not acting under 

a warrant and is not a police-officer having autho- 
rity to arrest . 


Provisions of sections 47, 48 
and 49 to apply to arrest 
under section 66. 


CHAPTER VI. 

Of proosssbs to cojupbl Afpkararcb. 


■A. — Summons. » 

88. (i) Every summons* issued by a Court under this Code, shall be in 

writing in duplicate, signed and sealed by the 
Form of summons. presiding officer of such Court, or by such other 

officer as the High Court may, from time to tim^ by mfe direct. 

(s) Such summons shall be served hy a policwfBcer, or, subject to such 
. . , rules as the Local SoyemmeQt may prescribe in 


Summons by whom served. 


rules as the Local, SoyemmeQt may prescribe in 
this bdtaifj l^as'ofite,^ the. Court issuing it or 
other pwe ,s^aat. ' * 



4'6 


CODE OF CEIMINAL PROCiSOUKl. 


tail 


Signature 

summons. 


of receipt for 


(5) This section applies also to the police in the towns of Calc.utta and 
.'lombaf* ' ■ ■ 

NoteB.—Summons issued to an assessor must he iiiHler fids scciiom^ 1 C W. N. 
^xvi. Verbal prayer 10 issue summons against accused is suiricieiii. .>3 C. W. N' 44^ 
-56 C. ioi'3. The law of service of summons in criminal cases is mi ihc same lines as 
die rules for the service of a summons in a civil case. 20 Cr. L. J. Hifi “■ 53 1 ml Ca:. 

;2o. The procedure of issuing summons for offences umier ihc Moior Act wiihout 

specifying:any details is not justified by law. 29 Cr. L J, 357* hmi: of stimmans 
without giving particulars of offence is not justified A. L R. 1934 Oiidii 207.^ 'Fie 
^'Validity of a summons depends upon the observance of formalities mcniionecl in tins 
‘sfxtion.^^5 A. 71 see also 7 M. H. C, R. App. 43 * 2 Weir 38. 1 Weir loo. 
A summons must be sealed. 37 M* L. J. 5.88«2i Cr. L. J. 800. 

69 . (i) The summons shall, if practicable, be served personally on the 

■ : ^ ^ person summoned, by delivering or tendering to 

..Summons how. served, pi* duplicates of the summons. 

(2) Every person on whom a summons is so served shall, if so 

required by the serving officer, si,i:;n a 
receipt . therefor on the back of the other 

duplicate. 

(3) Service of a summons on an incorporated company or oilier body ' 
corporate may be effected by serving it on the secretary, local manager or other 
principal officer of the corporation or by registered post letter addressed to the 
chief officer of the corporation in British India. In such case the service shall 
be deemed to have been effected f^ben the letter would arrive in ordinary course 
of post. 

Notes.— Service of summons is effected by delivering copy of the original 10 Ihc 
person summoned. 5 B. H. C. R. 20 ; 40 A. 557 ; 6 A. W. N. 93. A mere tender 
of summons is sufficient to effect service. 40A. 577* 19 Cr, L. J, 746. Feraonal 
service may be made either by delivery or by tender ; in the later case there must' 
be real tender of a document understood by the person to be served and who have 
wavered actual delivery. Person getting away from serving officer and remaining 
in his house Is intentionally prpenting service, 29 Cr, L. J. 263=^26 A. L. J* 107. 
Leaving copy of summons with durwao was held insufficient service. 35 C. W. N. 
868«33 Cr. Li |,x 64 *' ',,^,5;;, 

‘ - .I'lf-t' nm,i ' «V’ J ^ 

70 . Where the person summoned cannot by the estercise of due diligence 

e found, the summons may be served by leaving 

' mS cannot belound. * duplicates, for him with some adult 

s V. _ male member of his family, or, m a presidency- 

town, with his servant residing with him and the person with whom the 
' summons is so left shall, if so required by the serving officer, sign a receipt 
therefor on the back of the other duplicate. 

Notes— Service of summons on the mother of the accused is not proper service. 
26 Cr. L. J. 1370. A summons can be left with a servant, a C. L. J. 48 (note). 
But such service on a juror is not proper. 1889 A. W. N. 13. 

If service in the manner mentioned in section 69 and 70 cannot by the 
exercise of due diligence be effected, the serving 
officer shall affix one of the duplicates of the 
summons to some conspicuous part of the house 
or homestead in which the person summoned 
i and thereupon ’ the summons shall be deemed to have been 


she n^e Only when provisions kid down 
i,I |, C. W. N. 148 ) 83 Cr. L. J. 

by a. ' 71 cannot be made 

Ssfe. 60 itud 70 cnjpt iHft 
Cn La J. 715 ,* , , . 


71 . 

f'" Procedure when service can- 
liot ^be effected ,as before 
'prbvided. 



in It 

use of 

by the exercise 



S. 75] 


CODE OF CRIMINAL PROCED0RE. 


47 


72. (i) Where the person summoned is in the active service of the 

.. _ • ro Government or of a Railway Company, the Court 

m^inorohSayCo^pll^'. summons shall ordinarily send it in 

^ duplicate to the head of the office in which such 
person is employed ; and such head shall thereupon cause the summons to be 
served in manner provided by section 6;?, and shall return it to the Court under 
h is signature with the endorsement required by that section. 

(2) Such signature shall be evidence of due service. 

Notes. — This procedure is to be applied only -.in- cases of summons issued hyU' . 
Court of Justice, iS Cr. L. J. 733=^40 Ind, Cas.'"733, ■ A summons to a Sub-Inspector- . 
of tlie Railway Police sboiiid be served through the Superintendant of the Railway 

Police of that district. 6 F. L T. 215 = 26 Cr. L. J, 965. ' ■ 

73 . When a Couri desires that a summons issued by it shall be served at 

^ , any place outside the local limits of its juri'dic- 

loAnim-.t? ° ^ ordinarily send such summons in 

^ ‘ duplicate to a Magistrate within the local limits 

of whose jurisdiction the person summoned resides or is to be there served. 

74. (i) When a summons issued by a Court is served outside the local 

. . . , limits of its jurisdiction, and in any case where 

1 roof of service m such officer who has served a summons is not 
cases, and when serving ^ , . ■ r ^ a. 

officer not present. present at the hearing of the case, an affidavit 

purporting to be made before a Magistrate, that 
such summons has been served and a duplicate^of the summons purporting to be 
endorsed (in manner provided by section 69 or section 70) by the person to 
whom it was delivered or tendered or with whom it was left, shall be admissible 
in evidence, and the statements made therein shall be deemed to be correct 
unless and until the contrary is proved. 

* 2 ) The affidavit mentioned in this section may be attached to the duplicate 
of the summons and returned to the Court, , ■ , 

B“ Warrant of A rre$L 

75 . (i) Every warrant of arrest issued by a Court under this Code 

I'rom of worr-int of irrP<if Signed by the presiding officer. 

‘ ‘ ‘ ■ or in the case of a Bench of Magistrates by any 

member of such Bench ; and shall bear the seal of the Court. 

* r {^) Every such warrant shall remain in force 

arrest, * v r ' n o Court which issued 

it or until it is executed. 

Notes,-— The sea! of the Court is essential to the validity of a warrant, and its 
absence makes the warrant void and an arrest made in execution of . such warrant 

is not legal 19 C. W, N. 224«» 16 Cr, L. J 536=28' Ind. Cas, 672 psee afso^ 9 B, H. 

C. R. 154 ; lE B, 636, ^The warrant must also be .'signed. - 6 M. 3961 2 P. L, |..4S7= 

18 Cr. L h 536. Signing by initial is a mere irregularity. ' 3 P. L. J. 493' ; 8 A. 293 ; ] 

5 C. W. H. 447 5 but see 23 C, 896. A signature by stamp is not sumcient. 6 M. 396. J 
A warrant must rightly describe the accused person. 18 B. 636 ; see also 9 B. H, C.* 
R, 154 ; 28 C. 399. The offence most be specified in the warrant. 15 W, R. 4. The 
name of the person, who is to execute the warrant must be mentioned in the warant,- 
14 Cr, L. J. 42 ; 16 P, R, 1913 Cr.; 16 P, E. 1904. Resistance to a warrant not signed^ 
by presiding Magistrate is no offence. 18 Cr. B, |.'S26=2 Pat. L. J. 487^ ft is gross j 
negligence for a Magistrate not to sign hi$ name in full on the warrant, but it is mere J 
irregularity. 5 Pat, £. W, 117= 19 Cr. L* |. 747. ' Warrant served even' after 
its reiiifiiable date unless cancelled or i's executed. 7 Pat 47E»29 Cr. L. J, 1007, 
Where complaint under s. 124A did not set out’ the, alleged speech, but the sanction 
order alone contained an abstract, and, the ,Magistri|t,e ^sii!ednon-bailable warrants 
and refused bail t Meii^ Magistrate did mi dlrea'hfe miM td' the question of proper , 
complainL and order refusing bail is illegaUVjoCr. L.' J,T.l29«A. L R.^t9;29 Laht„ 
| 84 ‘ ' ' Where' there '^re two'' 
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tial powers in matter of taking cogiiiiam:e of offerires of efiiri|>latnfs ;uid of insiie 
of warrants omkr s. 204, in the absence of one llie otlier is prrsiiling 
33 Cr. L. J* ■ 

Spb-seotion ( 2 ).’^A warrant of arrest remains In force iiitiil k is ramrclkHl hy 
the Court which issued U and uinii it is execiHed even tlani|4h if hears a retiiriKdde 
date. Emperor V. Btinda, 7 Fat. 478«>42 Ind* Cas 223=^ A. I. R. 19-8 ihti. 46A 

76* (i) Any Coon issuing a warrant for the arrest of any person may in 
^ . its discretion direc.t !iy tmlorsemeiit on tin: 

direct security to jf person executes a bomi with 

^ *' sufficient sareties'Jot his altendame litfoie llie 

Court at a spedfied time and thereafter until otherwise di'ecttjd hj Ihe Critjrk 
the officer to whom the warrant is directed shall take nich security and shall 
release such person from custody, 

(2) The endorsement'^ shall state— , , 

(rz) the number of sureties ; 

{B) the amount in which they and the person for whose arrest the warrant 
is issued, are to be respectively bound and ; 

{€) the time at which he is to attend before the Court* 

(3) Whenever security is ■ taken under this section, the officer to whom ihe 

, - warrant is di-ected shall forward the bond to 

Recognizance to be for- 

warded. 


Notea—A warrant on which^ there is an endorsement for bail to be taken for 
the appearance of the accused on a certain date, does not lapse on the expiry of ilmi 
dale. 13 C. W. N. 1091. Where a technical offience is commlued a baiiatjfe warrant 
should issue in non-bailable cases, (ipn) W. N. 452. 

77, (i) ■ A warrant of arrest shall ordinarily be directed to one or more 
... , police-officers, and, when issued by a Preskiencf 

Warrants to whom directed. Magistrate shall always be so directed ; but any 

other Court issuing such a warrant may, if its immediate execution is necessary 
and no police officer is immediately available, direct it to any other person or 
, persons f ^tpd such person or persons shall execute the same, 

.e *4 f ^ben a warrant is directed to more oil- 

.Warrants 40^ several perso% '4^ OTO or. persons than one, it may be executed by all 
by thenar .... , 

M]Jk'liotes,“--Seclions' ,77’ and 83- of the Criminal Procedure Code are direciory and 
ffiiOl mandatory, and' a substantial compliance with their provisions is siifFiclent 
Cr, A warrant issued by the Presidency Maglstraie, must always be 
^^''directed 10 a police-officer, S W. R. 74* Under circurnsLinc^s meniionecl in this 
'section, it may be directed to an unofficial person. .13 W. R. 27. The name and 
designation of the police-officer need not be mentioned. 5 P. L. J. 493=^^ 19 Cr. L. J, 
747 ; 26 Cr, L. J 845 ; 33 Ut. L. J. 1 . R, 1932 Pat I 7 h but see 24 Cr, L. J, 

i'4. Unless a warrant is immediately necessary and no police is available, endorse- 
ment on the warrant in favour of a forest officer does not empower the kuer to 
arrest, 51 M, 873=29 Cr, L, J, 541. Where warrant was wldressed to “Badiff of 
Court*’ execution by Nalb Nazir without endorsemem by bailiff is illegal 23 Cr, L. 
■I,J. L.J, 34 ^* 

(j) A District Magistrate or Sub-divisional Magistrate may direct a 
' warrant to any landholder, farmer or nmnager of 

' wtihin his district or subdivision for the 

'^v-.mrreit or any escaped convict, pmekimed offender 
or person who h^ been accused of a nombailable offence, and who has eluded 
pursuit, ’ t ] f: A'. ■; ./f;.-;. - 

(2) manager shall acknowledge in writing the 

receipt of ft If ihe person for whose arrest it 

was issued 'or, the land under his charge# 

* for forms ’ f 



a 8S] 


G00i OF miumjkt pRmmvm* 


49 


(3) When the person against whom such warrant is issued is arrested, he 
shall t3e made over with the warrant to the nearest police officer, who shall 
cause him to he taken before a Magistrate having jurisdiction in the case, 
unless security is taken under section 76. ■ 

79* A warrant directed to any police officer may also be executed by any 

other police-officer whose name is endorsed upon 
the warrant by the officer to whom it is directed 
or endorsed. 


Warrant 

officer. 


directed to police- 


Noiificalioii 

warrant. 


of substance of 


Notes.— -The endorsement of a warrant must be made by the police-officer to 
whom it is addressed and it must be by name. 27 C. 457 ; 4 C» W. N. 85 ; see also 
22 Cr. L. J. 145 ; 3 Fat. L. J. 493. As regards execution of warrants by other 
officers in cases of offences under special Acts, vidg m Cr. L. J. 3 ,* 37 C 122 j 21 
Cr, L. J. 9. Tills section has no application to Forest Officers. Pasupattm v. 
Empemr^S^ M. g73«: J09 Ind. Cas. 365. It is immaterial whether the endorsenaent 
is an warrant or separate piece of paper. 32 Cr, L. J. 916^=^25 S. L. R. 117. 

80 . The police-officer or other person executing a warrant of arrest shall 

notify the substance thereof to the person to 
be arrested, and, if so required shall show him 
the warrant 

Notes.— An opportunity of reading the warrant should be given, 26 C. 74^ J 
«e also 3 F. L. J 493« 19 Cr. L. J. 747 ; 213 C. 890 ; 10 C. 18 ; 13 Bom. L. R, 168 ; ' 
37 C. 122, In an arrest under section 56 of the Code of Criminal Procedure this 
section has no application. 27 C. 220 ; 4 C. W. N. 31 1. It cannot be said that no 
arrest can be lawfully made without compliance whh the provisions of section 80 Cr. 
Fro. Code, because a police-officer may be able to justify his action under s. 46 (2) 
Cr. Fro. Code. 33 C. W. N. 284** 30 Cr, L. J, 703. Mention of fact of notification 
of warrant by pofice-officer for his report is not necessary. 13 P. L. T. I35«33 Cr. 
L. J. 706. , , . 

81, The police-officer or other person executing a warrant of arrest 

' shall (subject to the pirovisiw:- of 

to s^ptSty) without unnec^ary delay bring 
'1114 ■ before the Court before 

Wtilcl he required by law to produce such'i^fson. 

, , 82 . A warrant of arrest may be executed 

cuTid at any place in British India. 


Person arrested to be brooglii 
before Court without delay, , 


R. 1896 Cr. An 
C. 20 (P. C.) ; 7 


Not©B.— This section is essentially an enabling section, i P. 
arrest outside British India is illegal Vide 21 Cr L. J. 303 ; 25 

Bom. L. R. 83 ; 48 Ind. Cas. 865 ; 31 P. R. J 9 « 8 - ; 

88. (1) When a warrant is to be executed outside the local liflaits <}f Ife 

, , , , jurisdiction of the Court issuing the. same, |ucfa 

Warrant forwarded for exe- CQjjjt may, instead directing SUCh iw*rtSWt 
cution ouistde jurisdiction. ^ police^^cer forward the same 1^ pest oir 

otherwise to any Magistrate or District Superintend(m®i'«C foMce ewf, the 
Commissioner of Police fa a Presidency-town mthiu the local iimte lof .ia^e 
tiiriffiflJction it is to be executed. . , .-'1“*“': ''''' '.■‘I';.:?'* 

^ * (2) The Magistrate or District Sopmintendent or Comtai^ipner to 

whom such warrant is forwarded stall tadorse his name thereon an 4 if 
practicable, cause it to be executed 10 mMjner ^ 'beteiflbc^OEe 
the local limits of his jarisdiotioo.' 

Notes —This section is appliahle to wawants issued' thte“?provistos -of 
'■'Icrilflof 1859. A.' W.:N. 'iBpi'dao.; Political agent 
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« 3ab-*ectioo (a)'of this section so far,^it 
Bombay. taa beta City ^ 

of ipeJij—ita' a, » (i)'ef that Act. ,, 


itta .police 
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84. (i) When a warrant directed to a police-officer is to lie executed 

beyond the local limits of the j«risdictu>n of 


Warrant directed to police- 
officer for execution outside 
jarisdiction. 


shall ordinarily 
to a .Jvfagistrate 
the rank ol an 
Jiirisdiciton Ihc 


whicti 

mless 

within 

nearer 


the Court issuing the same, he 
take' it 'for', endorsemeiit^'; :eltiieiv 
or to a police-officer not below 
officer in charge of a station, within the local limits of whose 
warrant is to be executed, 

(i^) Such Magistrate or police-officer shall endorse his name thereon and 
such endorsement shall be sufficient authority to the police officer to whom the 
warrant is directed to execute the same within such limits, and the local police 
shall, if so required, assist such officer in executing such warrant 

(3) Whenever there is reason to telieve that the delay occasioned by O'btaiii* 
ing the endorsement of the Magistrate or police-officer within the local liinitf of 
whose jurisdiction the warrant is to be executed will prevent such execution, llic 
police-officer to whom it is directed may execute the same without such cn- 
dorsement in any place beyond the local limits of the Jurisdiciion of the Coiiit 
which issued it, 

{t} . This section applies also to the police in the town^ of Calcutta** 

t 85* When a warrant of arrest is executed outside the district in 
^ „ it was issued, the person arrested shall, 

Procedure on arrest of person Court which issued the warrant is 
agamst whom warrant issued. 

than the Magistrate or District Superintendent of Police or the Commissioner 
of Police in a Praidency-town within the local limits of whose jurisdiction 
the arrest was made, or unless security is taken under section 76, be taken 
before such Magistrate or Commissioner or District Superintendent,. 

t 86. (i) Such Magistrate or District Superintendent, or Commissioner 
_ , , . , shall, if the person arrested appears to be the 

fOT^whom^ersOT^ west^^^ intended by the Court which issued the 

hronffht ^ * warrant, direct his removal in custody to such 

Court:’ 

■' "^ Provided that, If the offence is bailable, and such person is ready and will- 
ing to give IwiI to the '^tisfactitffl of such Magistrate, District Superintendent 
j ot Comtnifflioner, or a direfetion has been endorsed under sectitm 76 on the 
Vwarramt and such parson is ready and willing to give the security required by 
such direction, the Magistrate, District Superintendent or Commissioner shall 
take sodh bail or security.! as the case may be, and forward the bond to the 
Court which issued the warrant. 

;.|i j ■ (a) Nothing in this section shall be deemed to prevent a police-officer from 
taking security under section 76. 

- C. — Proclamation and Attachment. 

87. (1) If any Court has reason to believe (whether after taking evidence 
Proclamation for person abos- that any person against whoma warranthas 


condittg, 


been issued by it has absconded oris concealing 
,, ^ himself so that such warrant cannot be executed, 

such Court may publish a written proclamation requiring him to appear at a 
specified place and at a specified time not less than thirty days from the date of 
publidaing such proclamatitm. , 


* The letter _‘‘s" and the words “and Bombay’* were repealed fay s. 2 (i) and 
Sch. A of the City of Bombay Police Act, 1902 (Bom, Act IV of 1902). 

tj Sections 85 and 86, -so far as they apply to the police in the T^own of Bombay, 
have been repealed by the City of Bombay Police Act, igos (Bom. Act IV ol looa) 
s. a (I ) of that Act, 

J Set Sch. V^, form 111, intro. ■. , 

I See Ah. V^ FortiS IV., and V infra^ 
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(2) The proclamation shall be published as follows : — 

{a} it shall be publicly read in some conspicuous place of the town or 
village in which such person ordinarily resides ; 

(S) it shall be affixed to some conspicuous part of the house or homestead 
In which such person ordinarily resides-'or to some conspicuous 
place of such town or village ; and 

a copy thereof shall be affixed to some conspicuous part of the Courts 

house* 

(3) A statement in writing by the Court issuing the proclamation to the effect 
that the proclamation was duly published on a specified day shall be conclusive 
evidence that the requirements of this section have been complied with, and that 
the proclamation was published on such day. 

Scope of sections 87 - 89 .— Sections 87-89 of the Criminal Procedure Code 
form a complete Code by themselves and the remedies provided therein are exclusively 
Subjected, of course, to the right of appeal or revision by the High Court. Dewa Szn^ 
V. Fazai i^ady ill Ind. Cas. 508= A. i. R. 1928 Lab. 562 = 10 Lah. 338. 

Notes— A proclamation issued under this section against an absconding person* 
should give thirty days’ time for his appearance from the date of the proclamation. 
Where this is not done, the proceedings are liable to be set aside. 17 M. L. J. 
438 — 6 Cr. L. J. 332 ; see also 27 A. 572 = A. W. N. 1905, 102 = 2 A. L. J. 348=2 Cr. 
L. J. 247 ; 19 M. 3 ; 1919 P. R 32 ; 19 W. R. 19, In proceeding under the Provisions 
of ss. 87 and 88 of the Criminal Procedure Code the Magistrate ought to take 
particular care to preserve the proclamation, a»d the record must be so clear as to 
satisfy the Court that all the legal formalities were duly observed. 14 Bom. L. R 
363= 14 Ind. Cas. 757-13 Cn L. J. 293= i Bom. Cr. C. 104 A person against whom 
a warrant of arrest has been issued and who absconds, should be dealt with under the 
Criminal Procedure Code and not under s. 172 1 . P. Code. 7 N. W. P. 302. Where 
the property of an absconder had been attached and sold, and had vested in a 
third person (the purchaser) Md, that the sale could not be set aside on the ground 
of irregularity in the proclamation, as the , property had vested in a person who was 
not a party to the proceedings in whiem the proclamation was made. 22 A. 
2 16= A. W. N. J900, 28. The section prescribes certain rules with regard 
to time and place. In respect of these matters, the section is imperative and the 
neglect of the rule with regard to time is no more excusable than would be the 
neglect of the rule requiring publication in two places. 5 M. L. 5.215. Proceedings 
by %vay of attachment must cease on death of the absconder. In the Punjab only 
the interest of the absconder can be attached and on his death land must be released 
in favour of his heirs. 26 Cr. L. J. *148=7 L. L. J. 540. Proclamations must be 
published in the place where the accused resided and 30 days from date of pro- 
clamation must be allowed for appearance* 35 Ind. Cas. 974=17 Cr. L. J. 414 ; see 
2 Lah. L.J. 82 = 21 Cr. L,J. 210. Substituted service is bad in the absence of reasonable 
difference under ss.69 and 70. 6 N. L. J. 63=23 Cr. L. J. 739. If a person files petition 
against order issuing warrant and takes steps to get order of superior Court for 
remaining on bail he cannot be regarded as an absconder nor can section 87 be 
applied to his case. 23 Cr. L J. 454. ' r v'.' 4 - ■ » ... 

88 . (/) The Court issuing a proclamation 

Attachment of property of section 87 may at any time order the attach* 

person absconding* property, movable or immovable, or 

both, belonging to the proclaimed person. ■ ' 

(a) Such order shall authorise the attachment of any propert| j[>'^ 5 h|i% 
to such person within the district in which it is made ;^and it shall ahthofi^e the 
attachment of any property belonging to such person without'such^ district wbeti; 
endorsed by the District Magistrate or Chief' Pr#i#hby Magistrate within" 
whose dfetrict such property is situate* ' ■ '-l' 



(») by seiwre i or „ ,, .4^ 

' ^ % the a^ointmwt of a i^eiver 
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(c) by an order in writing prohibiting tiie delivery of such t**^>perly to the 

proclaimed person or to any one on his behalf ; or 

(d) . by all or any two of such methods, as the Court thinks fi£» 

(4) If the property ordered to be attached is immovable, the atiacknienl 
under the section shall, in the case of land paying re¥enue to Government, be 
made through the Collector of the district in which the land is situate, and in 
all other cases ““ 

(e) by taking possession ; or 

(/) by the appointment of a receiver ; or 

(g) by an order in writing prohibiting the payment of rent or delivery of 

property to the proclaimed person or to any one on his behalf ; or 

(h) by all or any two of such methods, as the Court thinks fit, 

(5) If the property ordered to be attached consists of live-stock or is of a 
perishable nature the Court may, if it thinks it expedient, order immediate 
sale thereof and in such case the proceeds of the sale shall abide the order of 

the Court. 

(6) The powers, duties and liabilities of a receiver appointed under this 
section shall be the same as those of a receiver appointed under Chapter 
XXXVI of the Code of Civil Procedure* 

t [(6A) If any claim is preferred to, or objection made to the attachment 
of, any property attached under this section within six months from the dale 
of such attachment, by any person other than the proclaimed person, on the 
ground that the claimant or objector has an interest in such property, and that 
such interest is not liable to attachment under this section, the claim or objection 
shall be inquired into, and may be allowed or disallowed in whole or in part ; 

Provided that any claim preferred or objection made within the period 
allowed by this sub-section may, in the event of the death of the claimant or 
objector, be continued by his legal representive]. 

+[(6B.) Claims or objections under sub-section (6 A) may be preferred or 
made in the Court by which the order of attachment is issued or, if the claim 
or objection is in respect of property attached under an order endorsed by a 
or Chief Presidency Magistrate in accordance with the 
of such Magistrate]. 

,/|r^[(^)^EWiy such oir' ob|ee6« 'Aall, hf to 

which it is pr^erred Or made ; 

I^fOVided that, if it is preferred or made in the Court of a District Magistrate 
'Of Dhte %ekid^cy Magistrate, such Magistrate may make it over for disposal 
to 'ipf Ife^istrate of the first or second class or to any Presidency Magistrate, 
ai'&e c^e may be, subordinate to him], 

t(6D) Any person whose claim or objection has been disallowed in whole 
oi to part by an order under sub-section (6A) may, within a period of one 
from the date of such order, institue a suit to establish the right 

in respect^ of the property in dispute, but subject to the result iC'' inch 
th^,pr4er,sh^^'be. conclusive}. ■ 

within the time specified in the 

' proclamation, "'the Court" shall make an order releasing the pioperly from 
the attachment. 

'(^y If the ptoblalined person dpes' not appear within the time specified in 
lie todclamation^ the propettj^ Under attachment shall be at the disposal of 
Cfewimehti ’ hhf it shall ndt fe sold until the expiration of'- six montto from 
the ailachment | [and Until any claim preferred or objection made 

now the of Civil Procedure, 1908 (ActV of 1908.,) 

f 'Suto^Ctiofis qA to were inserted by s. 13 of the Code of Criminal Procedure 
(Amendment) Act,;to?i'{XVlIf of ipa). 

1 These words were insmed by s. 13 of the Code of Criminal ProCeduri CAmend 
a ent) Act, 19583 (XVItt of 19^3). , 
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tinder snb-sei lioii (6 A) has been disposed of under that sub-section], unless 
it is subject to speedy and natural decay, or the Court considers that the sale 
woukH'ie for the benefit of the owner, in either of which cases the Court may 

cause it lo be sold whenever it thinks fit» . . 

Hotes, — This secuon is not intended to apply to an undivided member of a 
Hindu joiot-fiiraily. for his interest connot be seized being unascertained. 2 Weir. 43 
See also 33 Cr, L, J, 622=255 M. 1041 ; rS Cr. L. J. 1037 = 2 P. L. W. 179 ; but see 
39 M. 831 = 17 Cr. L. J, 296. The attachment of property under this section is intended 
to enforce the attendance required by a proclamation issued under s. 87. 6 C. P, 

L. K. 38 Cr. To lay a foundation for the issue of a proclamation under s, 87 
with ail ^arrcompanying order of at»acbmettt;: under s. 88, it is necessary to 
comply strictly with the provisions of the law relating to the issue of a warrant in 
a case where a suniitions is the ordinary mode of enforcing attendance. 5 N. L. R. 
125. Ss. 89 and 89 Cr.' 'P. Code debar' an absconder from suing for recovery of his : 
property. Cr. L. J, 475=1 h. T. 4 Si ; see also 25 Bom. L. R. 228 = A. I. R. 
1923 Bom. 198. In this section Government is more than in position of attaching 
decree-holder. It is like a receiver in possession. It is entitled to be made a party 
to a suit on mortgage of the property. A. L R. 1930 Mad. 1017. Attachment of 
property situate in another District, without an order being endorsed by the 
District Magistrate of that district is illegal. 31 Cr. L. J. 494=11 P. L. T. 402 = A. ' 
f. R. 1930 Pat, 347. An order under s. 88 is a proceeding within the meaning of 
s. 435 and is subject to the revisional jurisdiction of the High Court. 25 Cr. L. J. 

82 = 76 Ind. Cas. 18. The doctrine of Us 'pendens applies to sales through civil courts 
including revenue sales and sales under s. 88, 31 Bom. L. R, 345 = A. L R, 1929 

Bom. 700 = i J 6 Ind. Cas. 271. It is only after attachment all the right title and 
interest of the absconder vest in the Government. Words 'hat the disposal*' do not 
imply that from the moment of non-appearance property vest in Government. 31 
Bom. L. R. 345= A. !. R. 1929 Born. 200. Doors of house are but part of furniture 
and movables. A. I. R. 1930 Pat. 3B7. There is nothing in the Ipguage of s. 88 
10 restrict the meaning of the word property” and it includes the rights and interests 
of persons, who, as members of an undivided family, are jointly entitled to the 
property of the family. 2 Weir. 43 (Foot-notes). The provisions of the Criminal 
Procedure Court do not bar the right of civil suit recovery of property sold under 
the provisions of ss. 88 and 89 on the ground that the proclamation and sale were 
absolute, nullities on account of material Irregularities. (A. W. N. 1904, 159.) 

89 . If, within two years from the date of the attachment, any person whose 

property is or has been at the disposal of Govern- 
ment, under sub-section (7) of sec. 88, appears vol- 
untarily or is apprehended and brought before the 
Court by whose order the property was attached or the Court to which such 
Court is subordinate, and proves to the satisfaction of such Court that he did 
not aboscond or conceal himself for the purpose of avoiding execution of the 
warrant, and that he had not such notice of the proclamation as to enable him 
to attend within the time specified therein, such property, or, if the same has 
been sold, the nett proceeds of the sale or, if part only thereof has been soldi the 
nett^'"froceeds of ■ the- sale and- the residue 'ofthe pro'perty, shall, 
thereout ail costs incurred in consequence of the attachment, be delivered' to hiiUt 

Motes.— The provisions of the Cr. Pro. Code domot bar the right of civil suit for 
the recovery of property sold under the provisions of s$. 88 and 89, on the grbund 
that the proclamation and sale were absolute uulities on account of material irregular- 
ity. A. W. N. i'904, 159 ; see also 17 €r. L. J. 4^4- Section 89 applies where vaJi* 
dity of atiachmenl proceedings it challan|ed. . Applicant can show tl^t to 
absconding and that there was no publication or only, a defective 
date, 4a Ind. Cas. 5^5« 18 Cr. L L, 979 «» 39 P. R. 1917^0^^ Appidant under 's,. .89 
cannot contest legaiiiy of the prodamaiidn^lhoUgh High Court can consider It in 
revision. 54 Ind. Cas. 994=21 Cr. L.J. a to.' It is only the nott pt6deeds and ndt pro- 
perty that can be restored. 24 Cr. J*’ 573 * ' petition must be filed and necessary 
facts proved within a years* 8 t. L..|. ,.ooi«*a7,Cr#D, 1 . 1025. . A proclaimed person ^ ' 
ct» joAiaiain^ suit to recover property sold without following.^ p, 

procedure.prescrib^. 10 Lab. thiS': secilfe/ It"/ ' 

' 'inust ' b«' f rovid 'that ' ' th« accused person ' heS-: - W' abec^ded .and ■ thej'f 


given wipitt two yehri* %$ Btm jIU K« 


Restoration of attached 
.petty. . . ' 


pro- 
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Power to 
appearance. 


take bond for 


i?. — Other Rules ngafSing Prmtsses, 

90, A Court may, in any case in which it is empowered by this Code tci 

^ ^ . r r issue a summons for the appearance of any person 

Jssiie of warrant in lieu of, or ^ 0y assessor, issue, after recorcl- 

m addition to, summons. , reasons in writing, a warrant* for liis 

attest" 

(r?) if, either before the issue of such summons, or after the issue of Ihe 
same but before the time fixed for his appearance* the Court sees 
reason to believe that he has absconded or wil! not obey Ihe 

summons ; or 

(i) if at such time he ' feels to appear and the summons is proved lo have 
been duly served in time to admit of his appearing in accordance 
therewith and no reasonable excuse is offered for such failure. 

Notes. — Summons should be issued ordinarily. Where the accused does not 
appear on the service of summons a warrant may be issued. But the Magistrtue 
must record in writing* the reason for issuing warrant 51 C. 1 — 27 C. W. N. S57 ; 
1918 P. L. R. 50 ; 38 M, 1088 ; 5 N, L. R. 125 ; 15 C. W. N. sooi ; 4 B. L, K, App, 

I ; 14 W, R. 20. But omission of the Magistrate to record the reason for the 
issue of the warrant in the first instance amounted to mere irregularity and not 
to an illegality. i8 A, L. J. 1149^59 Ind. Cas. 41 5. 

91. When any person for whose appearance or arrest the officer presiding 

in any Court is empowered to issue a summons 
or warrant, is present in such 'Court, such officer' 
may require such person to execute a bond, 

with or without sureties, for his appearance in such Court, 

Notes. — A bond to produce a witness may be taken from a Miiktear. A, V¥. N. 
1901, 35. Surety bond taken by Police officer for production of a person before 
the police is void <35^ 25 Cr. L. J. 712. Surety’s liability to produce accused 
to answer one charge does not extend to producing the accused to answer other 
charges. 25 Cr. L. J. 131 = A. 1. R. 1924. Lab. 622, Where sureties are affirmed^ it is 
the duty of the Court to accept them, unless they are not proper persons, 20 A. L, J, 
760=523 Cr. L. J. 4945=68 Ind. Cas. 35. Magistrate may demand a bond for 
appearance and the accused must obey the terms of the bond and appear and 
asnwer the charge even though he is ultimately found not guilty, 17 A, L. J. 5oj» 
20 Cr. L. J. 3,84^f5'.;i • ,, 

"" 92k When any person who is bound by any bond taken under this Code 

to appear before 'a Court, do« 'tioi io appear, the 
officer presiding in such Court may issue 1 
warrant directing that such person be arrested 

and produced before him. 

Notos.-T-This section refers to a case where a person is bound by a bond to 
appear in Court. 17 Cr, L, J. 132, 

93* The provisions contained in this ■ 
vChapter: relating ■' to a summons and warrant, 
and. their issue, service and execution, shall, so 
far as may be, apply to every summons and every 
, , J ^ „ warrant of arrest issued under this Code. 

^ CHAPTER VIL 

OF PROCESSES TO COMPEL T«E PRODUCTION OF DOCUMBNrs AND OTHER MOVABLE 
, PROPERTY AND FOR THE DISCOVERY OP PERSONS WRONQPULLY CONFINED. 

’ •• A.~^Sumtnons to produce. 

: 94fi ! {t| Whenever any Cotlrt, or In any place beyond the iimitit of the 
SumtKOii'"to produce docu- towns Of Calcutta and Bombay, any officer in 


Arrest on breach of bond 
for appearance. 


Provisions of this Chapter 
generally applicable to sum- 
monses and warrants of 
arrest. 


g ro< 
ing. 


charge of a police-station, considers that the 

. production of any document or oiher thinp 

IS npoess^ .pr! '^tfable for the purposes of any investigation, inquiry, trial 


* See Stk. V. 



S §8] 


CODI OF CRIMINAL FROCEO0RE.- 


S 5 


or other proceeding tinder this Code fay or before such Court or officer, such 
Court may issue a summons, or such officer, a written order, lo the person in 
whose possession or power such document or thing is believed to be, requiring 
him to attend and produce it, or to produce it, at the time and place stated in 

the summons or order, 

(a) Any person required under this section merely to produce a document 
or other thing shall be deemed to have complied with the requisition if he 
causes such document or thing to be produced instead of attending personally 

to produce the same. 

(3) Nothing in this section shall be deemed to affect the Indian Evidence 
Act, 1872,* sections ^123 and 124, or to apply to a letter, postcard, telegram 
or other document or any parcel or thing in the custody of the Postal or 

Telegraph authorities. 


Procedure as 
telegrams. 


to letters and 


Notes. — Inspection of an accused’s books cannot be ordered. 5 Bom. L. R. 928. 
The'Court and Magistrate are convertible terms. 39 C. 953 P. C. jDocumenls mean 
relevant documents. 5 Bom. L. R. 980 ; 19 C. 52 ; 15 C, 109 ; 47 C. 647 ; 4 p.^L. 
W. 65 ; but see 16 Cr. L. J. 225=.- 36 P. R. 1914. This section contemplates the 
issue of a summons or warrant 12 C. W. N. 1075 ; 47 C, ^64. In a murder case 
the accused has a right to a copy of the statement made by the witnesses at the 
inquest. This section empowers the Magistrate to call for its production by the 
police. 85 Ind. Cas, 42 = 76 Cr. L. J. 426=20 M. L. W. 745. Discretion of the Court 
under $, 94 should be exercised judicially. A. L R. 1934 Bom. 74. Production of 
thing can be ordered only if such thing is necessary for inquiry and trial, A. I. R. 
1934 Nag, 142. 

95 * (t) If any document, parcel or thing m such custody is, in the opinion 

of any District Magistrate, Chief Presidency 
Magistrate, High Court or Court of Session, 
wanted for the purpose of any investigation, 
inquiry, trial or other proceedings under this Code, such Magistrate or Court 
may require the Postal or Telegraph authorities as the case may be to deliver 
such document, parcel or thing to such p^son as such Magistrate or Court 
directs. ‘tv ^ ^ ■ 

(2) If any such document, parcel or thing is, in the opinion of any other 
Magistrate, or of any Commissioner of Police or District Superintendent of 
Police, wanted for any such purpose, he may require the Postal or Telegraph 
Department, as the case may be, to cause search to be made for and to detain 
such document, parcel or thing pending the orders of any such District Magis- 
trate, Chief Presidency Magistrate, or Court. 

j^~Sear€h^warranis. 

96 . (i) Where any Court has reason to believe that a person to whom a 
, , summons or order under section 94 or a requisi- 

^ When search-warrant may be under section 95, sub-section (r), has been 

* or might be addressed, will not or would not 

produce the document or thing as^required by such summons or requisition 
or where such document or thing is not known to the Court to be in the > 
possession of any person, ■ ’ 

or where the Court considers that the purposes of any inquiry trial or 
other proceeding under this Code will be served by a general , search, or ^ 

r' 

it may issue a search warrant ; and the person to whom such 'Mttmt is 
directed, may search or inspect in accordance therewith and .the provisions 
hereinafter contained* ' ' ^ 

(a) Nothing herein contained shall authorise any Magistrate other than a 
District Magistrate or Chief Presidency Magistrate to grant a warrant to search 
for a documenif parcel or other thing in 'll® -Postal or .-Telegraph 

authofite* ' 


4 / ; ' 
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Not0S,--«The first, para of this seci.ioii requires as acomiitioii iirw^eilcui the 
issue of a seardi-warraiiti that the Court must have reasnii ici believe tliai il)c» nerson 
aj^ainst whom the warrant is issued is not likely lo produce the <'Jociiir<ctii cir ihini^ in 
hfs possession, as required by the summons or order under s. 91 or ri:f|iiis 4 i”ii lunltf 
s. 95 (1) served upon him. $ Bom. L. R. 103a. Under the pimisbiis of tlds secikm, it 
is lawful for a Magistr»ite to issue a warrant for the search nrni prcrhir.iiori of any- 
thing before him, when he considers that such product ion is necessary for the fiiit' 
poses of investigation or inquiry under the Code. 13 M. 18 « 2 Weir 44 ; .13 C. W, 
N, 369. An accused may be asked to produce documeiits in his possession. 4.1 Ind, 
Cas, 793 I 5 Ind. Casr 17, The istueof 'a search-warrant on siispkwfi as lo the nafiirc 
of a person's business, 'and the assurance given by the police ihai a general seani'i 
is necessary, is illegal Gkm&,Co,v,Em^irork.l R, 1929 Lah. 837 ; sec also tS 
Cr. U. J. 837»6 L.W. 287 ; 17 Cr. LJ. 60. Once articles are brought before the Courl 
in execution of a search-warrant, inspection thereof may be allo%vecl to the com- 
plainant. 33 C. W. H. 369a* 30 Cr. L. J. 369. Clause (i) of seciion 96 does noi relate 
back to s. 94. A. I. K. 1934 Bom. 104. Search-warrant can be Issued for piirpoies 
of enquiry being made or about to be made but enquiry must he iimlcr Criininai 
Procedure Code. A. L R. 1934 Bom 104. In case of searcii by police, reasonabk 
facilities are to be given at their bidding. L. lU 3A. 117 Cr. Search warrant can 
be issued where offences are disclosed as having been coniraiited by the accused 
after “cognizance of those oiences by the^ Magistrate. 35 C. W. N. 369«»30 Cr. L. J. 
369. Search-warrants should not be issued to enable complainanis to ftsh for 
evidence and should be for seizure of documents believed to exist and clearly specified , 
in the warrant. 17 Cr. L J. 343 ; see also 22 C, W. M. 719. Very great pariiculariiy 
is required by law where search warrants are authorized 53 C, 7i8«3o C. W. N. 713. ■ 
An order cannot be made to further a police investigation, which may or may no i 
result in an enquiry but the section refers to an enquiry now being made or about 
to be made. There is a difference between an investigation that Is being made aiul 
. an enquiry about to be made. 24 C. W. N. 405 *« 2^1 Cr. L. J. 573. A magisiraie lias 
power to issue a search warrant for the productioni of copies of the Infringing book 
for making an order under s. 10 of the Copy right Act 47 C. i64»2i Cr. L. J. 391. . 
On the application of an officer specially appointed to delect munition scandals, 
Magistrate issued a search warrant. Held that there was no enquiry and there were 
no materials bef-^re the Magistrate on which he could decide and that ihe search* - 
^ • mptmt was illegal 47 C. S97«24 C. W. N. 403-21 Cr. L, J. 313. 

Court may, if it thinks fit, specify in the warrant the partkokr 
V ’ place or part thereof to which only the search 
ijpowef .;*'v4#^.;9ftiitspeedDn shall eiiend ; and the f^mn char- 

%llli fhe exeetition 'then or impm only ih^’plioa or 

specified. ' .. 

:(i) "If a District Magistrate, Sub-divisional Magistrate, Presidency 
r 1 . .4 Magistrate or Magistete of the first class, upon 

®«ch inquiry he thinks 

’‘hat len proper y, for oecessarv. has reason to believe that ?inv 

X 0 CllII 16 IitS^ etc* 


necessary, has reason to believe that any place 
is used for the deposit or sale of stolen property, 
dr far the deposit or sale or manufacture of forged documents, false seals or 
' , 'iwanterfeit stamps or coin or instruments or materials for counterfeiting coin 
or stamps or for forging, 

, ; or that any fbig^ documents, false seals or counterfeit stamps or coin, or 
irirtruments or materials used for contsrfeiring coin or stamp or for forging, 
ate kept Or deposited in any |dace, “or, if a District Magiateate, &b»rt«sional 
Magistrate or a Presidency Magistrate, upon information and after such intjiidry 
as he thinks necessary, has reason to believe that any place is used for the 
, depo^.sale, -manufacture or production of any obscene object such m is referred 
' : w&«MKtion apit of the Indian to Code or that any such obscjene ©b^fs 
deposited in any place”* he may by his warrantf authorise any 
police-officer above the rank of a constable — 

r i; ? ('*) to eater, with such assistance as may be required, such place, and 
-W io.-wageh the sa me’ in manner speci&d in the wararnt, and 

- . ^ * 5R»e words within qaotatimxs have been inserted by Act VIII of i gat 
+ Sch. V. Form IX, 
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(c) to tl-ke po^essiom of any property, documents, seals, stamps or coins 

therein found which he reasonably suspects to be stolen, unlawfully 
obtained, forged, false or counterfeit, and also of any such instru- 
ments and materials “or of such obscene objects’’* as aforesaid, and 

(d) to convey such property, documents, seals, stamps, coins, instruments or 

materials “or such obscene objects”* before a Magistrate, or to guard 
the same on the spot until the offender is taken before a Magis- 
trate, or otherwise to dispose thereof in some place of safety, and 

(e) to take into custody and carry before a Magistrate every person found 

in such place who appears to have been privy to the deposit, sale 
or manufacture or keeping of any such property, documents, seals, 
stamps, coins, instruoients or materials “or such obsence objects”* 
knowing or having reasonable cause to suspect the said property 
to have been stolen or otherwise unlawfully obtained, or the said 
documents, seals, stamps, coins, instruments or materials to have 
been forged, falsified or counterfeited, or the said instruments or 
materials to have been or to be intended to be used for counter- 
feiting coin or stamps or for forging “or the said obscene objects 
to have been or to be intended to be sold, let to hire, distributed, 
publicly exbibitedf circulated, imported or exported.”* 



(2) The provisions of this section with respect to — 

(a) counterfeit coin, 

t coin suspected to be counterfeit, and 

instruments or materials for counterfeTiting coin, 

shall, so far as they can be made applicable, apply respectively to— - 

(rt) pieces of metal made in contravention of the Metal Tokens Act, i889 
or brought into British India in contravention of any notification 
for the time being in force under section i9 of the Sea^ Customs 
Act, 'f'' ' f 

0) pieces of metal suspected to baye'tefen sb made or to have been so 
brought into BrMsh India OfTb be intended to be issued in contra- 
vention of the former of those Acts, and 
(c) instruments or materials for making pieces of metal in contravention 
of that Act. 

Notes.— A search is illegal in the absence of any search warrant. 15 C. W. N, 
343 ; 3B C. 304. Buf where a house is suspected to contain stolen property, it can 
be searched even without search warrant. 42 A. 67, A special warrant cannot be 
endorsed to any other police-officer of similar rank. The only person who can 
execute such a warrant is the officer who is named in the warrant* 53 B. 367 *=31 
Bom, L. R. isB« 3 o Cr. L- J, 59S- 

99. When, in the execution of a search-warrant at any place beyond the 
^ t.. r f * limits of the jurisdiction of the Court which 

“ j-i S' 

with the list of the same ptepared under the provisions hereinafter contained, 
shall be immediately taken before the Court issuing the warrant, unless such 
place is nearer to the Magistrate having jurisdiction therein than to such Couij^, 
in which case the list and things shall be immediately taken beforsi Shch 
trate ; and, unless there be good cause to the contrary/ such ate 

make an order authorizing them to be taken tosuch Coattr r/;v''"!‘vT' ' 
Power to declare certain 

publications forfeited, and to ' ? ' . 

issue search-warrants for the t 99A, (r) Where— ? ' \ \ v / 

* The words within quotations Vttfbf 1925.,.’ 

f Section 99A was inserted by s.' ® • ^of the Press' 

and Amendment Act, ipaa fXlV etf'ips’®)., 
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(a) any newspaper, or book as defined in the Press and Eegislraiion of 

Books Act, iH 67 , or 

(b) any document, 

whenever printed, appears to the Local Government to contain any seditions 
matter, *'or any matter, which promotes or is intended to praniote feelings or 
enmity or hatred between difFerent clasees of His Majesty’s siilijeits” * “or 
which is deliberately and maliciously intended to outrage the religious feelings 
of any such class by insulting the religion or the religious belief of that clas^i]^ t 
that is to say, any matter ,the ^ publication of which is punishable under stjciion 
1244 * tor section 153 ^tor section 295 of the Indian Pent! Code, | the 
Local Government may by notification in the local official Gazette, siatini the 
grounds of its opinion, declare every copy of the issue of the newspaper con- 
taining such matter, and every copy of such book or other dacuraent, to be for* 
feited to His Majesty, and thereupon any police-officer may seke the same, 
wherever found in British India, and any Magistrate may by warrant author ixe 
any police-officer not below the rank of sub-inspector to enter upon and search 
for the same in any premises where any copy of such issue or any such book or 
other document may be or may be reasonably suspected to be. 

(2) In sub-section (i) **document’* includes also any painting, drawing or 
photograph, or other visible representation. 

Notes.*— In order to justify forfeiture under this section it is necessary for the 
'Government to, satisfy .the Court that on the evidence produced by the prosecution 
a conviction could have been had under s. 1S3A. Penal Code A. L E. 1928 Lah. 245 “ 
III Ind. Cas. 659. Advertisement can be forfeited under section 99A* Adveriisenient 
of a forthcoming book unless seditious by itself cannot be forfeited. 1930 A. L. J. 
7 I 3 «A. I. R. X 930 AIL 401 (F.B.)w:i 25 Ind, Cas. 470. 

I 99 B* Auy person having any interest in any newspaper, book or other 

document, in respect of which an order of for- 
feiture 'has been, -made under section 99 A, may, 
within two months from the date of such order 
to the High Court to set aside such order on the ground that the issue 


Application to High Cort to 
set aside order of forfeiture. 


^^'new^per,^^ or the book or other ^ document, in respect of which the 
. 'ordfer was' toadef did^not contain any seditious ^tor other matter of such a nature 
is referred 't6 in an!>§ectiotf of sectio'n 99 I 

Notes,— Appiicaht mu'stbonvihee the Court that for the reasons he gives the 
'Order Is worng. 49A. 856® A. L E* All 649 (S. B). 

!,Sa., by Sp^ia. B.„b, rd^'daSle^by b“1 S 

, ■ the High Court composed of three Judges. 

‘'' §99D. (i) On receipt of the application, the Special Bench shall, if it is 

^Prder of Special Bench issue of the newspaper, or 

setting aside for feiture; the book or other document, in respect of which 

the application has been made, contained 
“seditious pr other matter of such a nature as is,’’ir referred to in sub-section 
(r) of section .99A, set aside the order of forfeiture. 

Where there is a difference of opinion among the Judges forming the 
Special Bench, the decision shall be in accordance with the opinion of the 
majority of those Judg®. , , , 


,.y;|*,;.tiuserted by Act 36 of 1926; ■ -V; 

; Inserted by Act 25 of rgay, " ■ 

t -XLV of i 860. . '' 

§ Sections $9B to 99G were inserted by s. g and Schedule HI of the Press Law 
.Repeal and Amendment Act, 1922 (XIV of 192s). 

f ■ Substithted''hf:Act34' bfl'pld.'-' , ’ • 

t Substituted' ht 'Act 36 of ‘ 
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Notes.— Where a series of books are alleged to be published the whole series 
must be looked to, to determine whether the passages contained therein are seditious. 
High Court to consider only the question if the documentary matter is seditious 
or not 47 A. 298 — 26 Cr. L. J. 679—86 Ind. Cas. 55* Government Advocate 
should begin and slate the case in support of the Loral Government. But when both 
parties have been heard fully, onus is of no practical importance. A. L R. 1930 AIL 
401 (F. B.)* Where document admits of two reasonably possible views, applicant 
must have the benefit of the doubt The meaning of section 99 D. is that 

if the Court is in doubt after hearing the application It should set aside the orders. 
49 A. 856* A. !. R. 1927 All 649 (S, B.) 

* 99 E. On the hearing of any such application with reference to any 

Evidence to prove nature or Jifwspaper any copy _ of such ne^ be 

tendency of newspapers evidence in aid of the proof of the 

^ ^ * nature or tendency of the words, signs or visible 

representations contained in such newspaper, which are alleged to be seditious 
matter in respect of which the order of forfeiture was made.f 

* 99 F, Every High Court shall, as soon as conveniently may be, frame 

Procedure in High Court. procedure in the case of 

such applications, the amount of the costs there- 
of and the execution of orders passed thereon, and until such rules are framed 
the practice of such Courts in proceedings other than suits and appeals shall 
apply, so far as may be practicable, to such applications. 

Notes.— Proceedings under s. 99F are s/a generis. Costs of the other side 
reasonably incurred should be paid by person responsible for it. A. I. K. 1930 All 

401 (F* B.). 

996 . No order passed or action taken under section 99 A shall be 
called in question in any Court otherwise than 


Jurisdicuon barred of section 
99B. 


in accordance with the provisions of section 99 B* 


Search for persons 
fully confined. 


C. — Discomry of Persons mrongfuily confinii, , 

100 * If any Presidency Magistrate, Magistrate ot the first-lass or 'i$ub-" 

divisional Magistrate has reason to believe that 
any person is confined under such circumstances 
that the confinement amounts to an offence, he 
may issue a search-warrant, and the person to whom such warrant is directed 
may search for the person so confined ; and such search shall be made in 
accordance therewith, and the person if found, shall be immediately taken 
before a Magistrate, who shall make such order as in the circumstances of the 
case seems proper. 

Notes.— A search-warrant should not be issued for the production of a grown-up 
Ward. 10 Cr* L. J. 29. A search-warrant can be issued on the application of the 
complainant A. 1 . R. 1928 Pat 550. It is not illegal for a Magistrate to issue a 
warrant under the section without confining it to any particular place, chepa v. 
Empemn A. I* R- 1928 Pat. 500. Where it Is confined to a particular place, a Police 
Officer can not authorise others to execute it beyond that place. "'A. I R. 192S Fat. 
SSO. It is immaterial what form is used for a warrant provided that the substance of 
the warrant complies with the requirements, of section 100. 45 C.' 9o'5«28 C. L.'Ji 304-^ 
eat 20 Cr. L. J* 47. In an application by adoptive mother for a recovery of a child 
from natural father, Court is to consider the health and safety of the child living 
with natural parents. 24 C* W, N. io4ss»29 C. L. J. 6o3sa20 Cr. L. 1*729.^ W;- ^ , 

Provision^ rmiing to Smremt. ■ ; 

101. The provisions of sections 43, 74 , 77 , 79 , 82; 83 and 84 Shall, SO far as 

Direction etc., of search-war- 
rants. 


100, 




'* See foot-note § at p. 58. 

t Substituted by Act 36 of 1926. ^ i ’ y'V , .'•‘it’' 

IjThtS word, figures, and letter, were ScheduleJH 

Law Repeal and Ameodmeat Act, (XIV ■■ - 1-*-- 
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Notes.— Warrant issued under s« 6 of the Gambling Act can noi be endorsed to 
anotber person. This section does not apply to warrants tuKler the ^ Gambling Act, 
12 Bur. L. T. 165—31 Cr. L. J, 9—54 ind. Cas. 57. Search umler sections toi to 103 
should be coiKlucted in highly regular manner. A. 1 . R, 1932 AIL iHs« 1932 A. L. J. 
104=^33 Cr. L. J. 943. 

102 * (1). Whenefer any place liable to search or inspecticn under this 
^ . , , , ^ Chapter is closed, any person residing in, or being 

Persons in charge^^^ closed charge of such place shall, on demand of ihe 

^ ' officer or other person executing the wainnt, and 

on production of the warrant, allow him free ingress thereto, and afford all 

reasonable facilities for a search therein, 

(2) If ingress into such place cannot be so obtained the officer or other 
person executing the warrant may proceed in manner provided by section 48* 

(3) Where any person in or about such place is reasonably suspected of con* 
cealing about his person any article for which search should be made, auch 
person may be searched. If such person is a woman, the directions of section 
52 shall be observed. 

Notes.— Ss. 102 and 103 Criminal Procedure Code do not apply to the search 
under the Bengal Excise Act S4G. 601 « 31 C. W. N. 667 «2S Cr. L. J. 579. 

103 . (i) Before making a search under this Chapter, the officer or other 
person about to make it shall call upon two or 
sence of witnes^s^ respectable inhabitants of the locality in 

which the place to be searched is situate to aiiend 
and witness the search ^[and may issue an order in writing to them or any of 
them so to do]. 

^ (2) The search shall be made in their presence, and a list of all 
things seked in the course of such search and of the places in which 
they are respectively found shall be prepared by such officer or other person 
and signed by such witnesses ; but no person witnessing a search under Ihk 
1;, seciic^.ri^ll w required to attend the Court as a witness of the search unlew 
specialljrsdipmoned'by it. ; 

or $ome pmm in hW'^hnmi 

,s^■'Oa»pa*i0f” place' swchfid”" f ^1’ instant, be to attend 

my attend. ^ during the search, and a copy of the list iwepared 

; ' nnder this section, signed by the said witnesses, 

shall be delivered to such occupant or person at his request. 

(4) When any person is search under section loa, sub-section (3), a list 
of all things taken possession of shall be prepared, and a copy thereof shall be 
delivered to such person at his request. 

[t (5) Any person who, without reasonable cause, refuses or neglects to 
attend and witness a search under this section, when called upon to do 1^ Iw 
an order in writing delivered or tendered to him, shall, be deemed to have 
Gpm|J»ttia offence under section 18#^ of the Indian Penal Code.]. 

lirb-teB.-*llen<mteats of list need not be proved by the search list 

alone. External evid?j«c Istf is admissible, n Cr. L. J. isd-S Ind. 

ji Cas. 438=7 M. L. T. 363;;- ^tion requires the officer about to make the 
tordh to call upon two or in»; raMctable inhabitants of the locality in which 
'■ tto', iftec®" Nsf- search '!s sitflisle'-te'f "attend' atjd't^tness the search. 21. M. 83*«2 
we'h?sd3’j^'",w also A.!. ;R. Mag. rsd* A search list thus preparm is 


, ^ '• 
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proper evidence of the matters which it shonld contain. 2 Weir. 47. The word 
‘locality* in this section does not mean the same quarter of the town as the place 
which is searched. 12 Cr. L. J. 479=12 Ind. Cas. 87. This section is not applicable 
where a search warrant has been issued under s. $ of the Gambling Act. A. L R. 
1929 A. 937. A. L R. 1934 Oudh. 90. In making the search the formalities must be 
observed. A. i R. 1929 A. 901. Provisions of s. 103 regarding search witnesses 
must be duly complied with. A. 1. R, 1934 All. 374. Section 103 is complied with where 
all witnesses are present before search. A. I. R. 1934 Bom. 16. Merely because person 
has appeared as search witness in another case and lives about three furlongs from 
accused*s house, he is not disqualified to act as search witness in subsequent case. 

A. L R. 1934 Oudli 90. Where independent persons are not of one locality as 
the irregularity is curable under s. 537. 33 Cr. L. J. 733== 34 Bom. L. R. 
901. Where persons are raiding house for discovery of excisable article, raider 
must be searched upon such raid. 34 Cr. L. J. 641=1933 A. L. J. 746. Dismissed 
constable is not respectable person, 32 Cr. L. J. 8 18= A. I. R. 1931 Lah. 408. 
Section 103 does not apply to search of persons. 29 N, L. R. 67—34 Cr. L, J. 721. 
“Locality** may include villages within 3 or 4 miles of village where search is to be 
effected. 32 Cr. L. J. 699=8 O, W. N. 128. Stress is on word “respectable*' and not 
on word “locality**. 10 Pat. 821 = 33 Cr. L. J. 2335 A, I. R. 1934 Sind. iS9* Non- 
compliance with this section is not fatal unless accused is prejudiced in any xvay. 

34 Cr. L. J. 723=34 P- L. R. 689 ; see also^ 1 1 Rang. 107= 34 Cr. L. J. 632 ; 2 Pat. 

T. 359. Explanation is required for calling and not for not calling search witnesses. 

A. L R. 1933 Pat, 100=34 Cr. L. J. 427. Resistance by public officer is not justified 
in keeping out occupant of place searched and consequent harm in attempting to 
get in, 34 Cr. L. J. 439=1932 A, L. J. 530 ; see also 33 Cr. L. J. 233 = A. L R. 1932 
Fat 66. The object of the section is to obtain reliable evidence of the search and 
to exclude the possibility of any concoction or malpractice. 50 C. L. J. 51 8= A. L 
R. 1930 Cal. 141 = 124 Ind. Cas. 486. Failure to call respectable inhabitants to 
witness search does not render it illegal when a satisfactory explanation therefore 
is furnished. 27 Cr. L. J. 73=91 Ind. Cas, 249 ; see also 24 A. L. J. 173=27 Cr. L. 

J. 265 ; A. L R. 1934 All. 873. Independent witnesses are necessary for valid 
search. 23 Cr. L. J. 609= A, I. R. 1923 Lah. 79. The persons called to witness 
the search should be of some standing whose words could be believed. . 18 Cr. L. 

J, 1009=42 Ind. Cas. 753* Chart Js not t^nnd th accept', the evidence’' of search 
i6 A. L^J. ^49.^ Biit evidence got by illegal search 

is not to be discarded but ma3r be considered. 18 Cr. L. J. 49=10 S. L. R. 137. 
When evidence of search witnesses as to the finding of the articles is discrepant, 
production of the articles is not beyond suspicision. 5 Lah. L. J. 572 = 77 Ind. Cas. 
895. The provision that the witnesses of the search should be inhabitants of the 
locality is intended to favour the accused. Witnesses in a crowded city mean 
persons in the immediate vicmity. 26 Cr. L. J. 827=4 Bur, L. J. 2= A. I. R. 1925 
Nag. 205. In case of failure to comply with section 103 leading to unsatisfactory 
evidence of possession by accused, no conviction can be sustained. 32 Bom. L. 

R. 344 = A. 1. R. 1930 Bom. 169 The search witnesses should actually accompany 
the persons making the search and should be actoal witnesses to the finding of the 
property. Mid* Every search witnesses need not t^.put into the -witness box. The 
discretion is left to the court. 29 Cr. L* J. 49*4^ C. L. J. ' 368, It is not necessary 
that the person whose premises are marched must be present at the, search,' Bid 

S, io| is applicable to searches made under S.-14 of .the Opium AcL , .6^,^,Bur L." j., 

1 1 w SjS Cr. J. S72n -i ‘ 

jS.-f MiweUmtwi. 

. , 1<34. Aay Court may, if ifc thinks 

Power to imponad oocu- jjjjpomKj ^ny docament or things ptodnced before 
meet, etc., produced. this Code. ^ •; ' — - - 

. J- . -L i0§. Any M^trate may direct a search 

Magistrate may direct search ^ jjj pi^nce of any place for the 

in aw preaeno*. March of which he - fe competent to issue ' i 

-a swjch -,s 

Iioles~4e«rch can beheld by the ^ 'W.i 

C.L.J, aji P.G. ■ ' ■ 
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Security for keeping the peace 
on conviction. 


PART IV. 

Prevention OF OPFeNCEs. 

CHAPTER Vilf.* 

Of Sbcuritv for keeping the Peace and for 
Behaviour. 

SsctiHty for keeping th& Peace on Cmviction, 

(i) Whenever any person accused of t [any offence punishable under 
Chapter VllI of the Indian Penal Code 
other than an offence punishable under sec- 
tion 143, section 149, section 153 A, or 

section 1 54 thereof, or of] assault or other offence involving a breach of the 
peace or of abetting the same, J or any person accused of committing criminal 
intimidation, is convicted of such offence before a High Court, a Court of 
Session or the Court of a Presidency Magistrate, a District Magistrate, a 
divisional Magistrate or a Magistrate of the hrst class* 

and such Court is of opinion that it is necessary to require such person to 
execute a bond for keeping the peace, 

such Court may, at the time of passing sentence on such person, order him 
to execute a bond§ for a sum proportionate to his means, with or without 
sureties, for keeping the peace during such period, not exceeding three years, 
as It thinks fit to fix. » j ? 

(2) If the conviction is set aside on appeal or otherwise, the bond so 
executed shall become void. 

o r- under this section may also be made by an Appellate Court 

§ [incmaing a Court hearing appeals under section 407] or by the High Court 
when exercising its powers of revision. 

Notes.'pThe object of this chapter is prevention of crimes. 6 Bom. L. R. 34 : 
w fornf Proceedings under Chapter VIII ate 

We %T W ^ person who is proceeded against an accused* 

t implies some offence against the 

? O.^ L* J. 3^^ ? Dr. L. J. 709, An order is not illegal 

even the accused, lo ^r. 

deaaadded' sftaull-lwt reasonable. 
^ t Cr. -Li • Jj t7&. An 'Order uiife; 'this' stection cab be passed 
' per^n trho bas been cOBhrteted of house trespass if he committed it with 

^ Of this section is partially 

served even when an accused is on bail for a long time. 1924 Sind. 120=17 S. L. R. 
160. , The amendmem of this section by the new Code has made an order under 
that section impossible where the only section under which the accused are con- 

victed IS a section of the Indian Penal Code read with section 149. 2 Pat. 870. The 

word “involve m this section connotes the inclusion not only of a nece^ary but 

antecedent condition or consequLce. 
75 Ind. Cas. 983. The expression ‘other offence” in the section refers eiut/l»nt 

fectlon ""S l" W “481 if tranquility and of assault mentioned 

section. 30 i,. w, 4Sts=8i Ind. Cas. 920=47 M. 846a 47 M. L, j. 222. “Offences 

inSXIt^ breach of the peace is an 

^90 , 30 D. 93 ^ ATMs 5 35 Dv 315 ; 81 Ind. Cas, 92a ; (1929) 


M w T<f A — yj y > Cl!) I 01 ma. uas. 920 : 

M. W* M. 583 , 51 A $04 ; ,30 Cr. 14. J. 543 | 28 Cr» L* J* 88 ; 27 Cr. L. | 


___ 

withSJomrutd a?Lf nf .Kf 1892 (III of 1892) arTtTfalJ^ 

' i ^ <^*»apter7-j« s. 97 of Regulation, and s. 3. supm. 

1 for the word ‘Viciing*'^ by $, if of 

Procedure (Amendment) Act, 1923 (XVlil of 1022k ^ 

■ u nien or tatting other unlawful measures 

'^**1 &4^ch! V,f the same, *» wete omitted by ih'd 
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26 Cr* L. I* 1457 ; 20 C. W, N. 197, The appellate, -Court can take security. 30 Bom. 
L* R. 373 = 29 Cr, L. J. 509. Wiere incidents forming offence under s. 379 fall 
under s* 106, order under section 106 can also be passed. 32 Cr. L. J. 739=12 P. 
L, T. 556, **BreacIi of peace” does not necessarily mean breach of public peace. 
34 L. J. 859—1933 A. L, J. 345. Offences of assaulter causing hurt involve 
breach of peace and order under s. 106 can be passed without separate finding as to 
breach of peace. 1933 A. L. J. I 345 «“A. I R. J 933 ' All, 609. Clause dealing with 
offences involving a breach of peace” includes cases of evident intention to commit 
breach of peace. 59 C. 659=35 C. W. N. 1150. In an offence under the Penal Code s. 
324, accused can be put on security under s. 106. 33 F. L. R. 588=33 Cr. L. J. 746. 
But where an accused is convicted under s. 149 L P. Code, an order under s. 106 
is illegal. 33 Cr. L, J. 576= A, L R. 1932 Lah. 489. Merely committing offence for 
which person could have been convicted under s. 352 1 . P. Code, is not sufficient for 
order under s. 106, 33 Cr. L. J, 193“^ O. W. N. 1286. What constitutes breach 
of peace, vide 32 Cr. L. J. 739= A, I R. 1931 Pat. 337. It is sufficient if the judge 
has recorded his opinion that it is necessary to require the convicted persons to 
execute a bond for keeping the peace. 24 Cr. L. J. 455=44 M. L. J. 485. Proceedings 
under this section are to be after notice to the parties. 27 Cr. L. J. 1112. Where 
the Magistrate has exercised his discretion in the matter the High Court will not 
interfere in revision with the order. A. I. R. 1921 Pat. 472. Unless the offence 
necessarily involves a breach of the peace, there must be an express finding of 
breach of peace. 34 C. W N. 988 = A. I. R 1930 Cal. 646 ; see also 47 M. 846=25 
Cr. L. J. 1906. ^‘Offences involving breach of the peace” does not include 
offences provoking or likely to provoke a breach of the peace. 34 C. W. N. 
413 ; 22 Cr. L. J. 709. An order under s. 106 Cr. P. Code cannot follow 
a conviction under s. 504 I, P. Code. 34 C. W. N, 651. No order under section io6 
can be passed upon conviction of an offence#under s. 143 or s. 427 I, P. Code. 28 
Cr. L* J, 140. So also if the conviction be under s 452 I. P. Code. 27 Cr. L. J. 571 
coni^ra 26 Cr. L. J. 1462, But security can be taken where the convictions are 
under s. 333 or s. 325 I. P. Code. 71 Ind. Cas, 691 ; 22 Cr, L. J. 668 ; 28 Cr. L. J. 144 j 
24 Cr. L. J. 491 ; 24 Cr. L. J. 319. Wrongful confinement par se does not involve 
a breach of peace. 47 M. 846 j 24 Cr. L. 271. The Court of appeal has powers 
to pass an order even if trial Court had no such powers. 27 Cr. L. J. rii2 i 25 Ur. 
]• 657 ; 43 A. 372 ; 18 Cr. L J. 118. _ ' 

Pmea 4^ i%& 0 tMr Cases and security 
for Good Bihmioun 

107* (i) Whenever a Presidency Magistrate, District Magistrate, Sub- 
Security .for keeping rl,. divisional. Magistrate or Magistrate of. the first 


peace in other cases. 


class is informed that any person is likely to 
commit a breach of the peace or disturb the 
public tranquillity, or to do any wrongful act that .may probably occasion a 
breach of the peace, or disturb the public tranquillity, the Magistrate * [if in 
his opinion there is sufficient ground for proceeding] may, in manner herein- 
after provided, require such person to show cause why he. should not be 
ordered to execute a bond, with or without sureties, for keeping the peace 
for such period not exceeding one year as the Magistrate thinks fit to fix. 

( 2 ) Proceedings shall not be taken under this section unless either the 
person informed against or the place where the breach of the ^ace or. dfe* 
turbance is apprehended, is within the local limits of such Magistrate’s juris- 
diction, and no proceedings shall be taken before any Magistrate, other than 
a Chief Presidency or District Magistrate, unless both the person informed 
against and the place where the breach of the peaca of''''distu)rba’p4e 
apprehended, are within the local limits of the Magistrafti’s |«*d0f|bn. 

(a) When any Magistrate not empowered lo proceed .under sub-section 
^ . (. 1 ) has reason to believe that any person is 

Procedure of Magistrate not ^ breach of the peace or dis- 

'*”^***^ the public tranquillity or to do any 

BcciwB \ }. wrongful act I that; : jmy .probably occasion a 

breach of the peace or disturb the public tra fiqMlhtyran d that such byyil| 

■ , ■ * ,'These'Wbt4»''w»^ Inserted ibya. 
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of the peace or disturbance cannot be presented otherwise than by detaining 
such person in custody, such Magistrate may, after recording his reasons 
issue a warrant for his arrest (if be is not already in custody or before the 
Court), and may send him before a Magistrate empowered to deal with the 
case, together with a copy of his reasons. 

(4) A Magistrate before whom a person is sent unckr^ (sub-sectioiii (3)] 
may in his discretion detain such person in cuslodyt [pending furlher aciioo 
by himself under this Chapter.] 

N0tes,*-Sectiou 203 does not apply to applications under section io7 but ewy 
Magistrate possesses inherent power of refusing an application which he incls 
. groundless. 76 Ind Cas. 167 = 25 Cr. L. J. 89. ‘‘Convicted person'* includes person 
against whom order has been passed under s. 107. S4A. S6l»*33 Cr. L. J. 731. The 
object of s, 107 is not to punish person for his past action bui it is meant to prevent 
his committing in future breach of public peace. 32 P. L. 138=32 Cr. L. J, 1207 ; 
see also 34 Cr. L. J. 478=33 P. L. R, 370. In appeal against order to give sectiriiy 
dem^o trial cannot be ordered by the Appellate Court A. L R. 1934 Mad. 202* 
Possession of disputed property can be taken under s. 107. A. 1 . R, 1934 Nag. 14^* 
Finding as to apprehension of breach of peace is not open to revision. A. 1 . R. 1934 
Oudh. 179. In civil dispute only one party should not be bound down. Where dispute 
is going on for some time and there is no likelihood of breach of peace, security 
proceedings are uncalled for. A. I. R. 1934 Pesh. 21 ; see also A. L R. 1934 Oudh. 
179 ; A. I, R. 1934 Pat 104 • 32 Cr. L, J. 1014. Persons against whom proceedings 
are taken under s. 107 are entitled to fact as of right A, I. R, 1933 165** 1933 

Cr. C, 764 ; A. I. R. 1933 Rang. 164—34 Cr. L. J. 950. Except in exceptional cases, 
prevention proceeding in a district should not be transferred to another district. 
A. I. R. 1933 Rang. 165=1933 Cf. C, 764. Proceedings under s. io 7 primarily 
concern local authorities. High Court cannot interfere. 53 A. 148=32 Cr. L, J. 570. 
Application under s. 107 is not a complaint, consequently s, 436 does not apply m 
person discharged. 32 Cr. L. J. 570=53 A. 148. As regards essential for order 
under s. 107, vide A. L R. 1933 Lah. 36=33 Cr. L. J. 915. Section 203 docs not 
apply to proceedings under s. T07. '32 Cr. L. J. 21=31 P. b. R. 350, In a petition 
under this section particulars and not mere vague recitals borrowed from words of 
the section should be stated. 32 Cr. L. J. 1014=12 P. L. T. 535. Evidence of 
specific conduct OB part of accused leading to inference that he was likely to commit 
breach of peace is necessary. Mere mental excitement without move is not sufficient, 

' 32'Cf. L I.'693 s=^A- I. R. j.93i*Lah* 184^ Where person is doing lawful act In 
lawful .fanner,* fa fare-;: feci, ivthat liiii|ures susceptibilities of persons of diffsteni 
buifii is not sufficient warrant pitoofainfs unfas. *07^ A. T 193a ,Lali. 

P* iffi R. 370 p 34 Cr.L. 1^.478. " Residence of kccuiedTs ndf fa Cioiirft 

^ 4 wisfation under s. 107.. JBut Court has no Jurisdiction under k; fajffaioa In* 
!■'' foriped against is not within Court’s jurisdiction when proceedings are to be initial^. 
■" ' ■54. A. 341-33 Ctl L. J. 230J' see also A, I. R. 1934 Mad, 255, Section 443 does 
not apply to proceedings under s» 107. A. I. R. 1933 Lab. 1019. Where a Magis^ 
tirate on police report includes names of petitioners, he is not proceeding against 
them under s. 107. 36 €.■ W. N. 796-33 Cr. L. J. 858=59 C. 14S4. Iir 
proceedings under this section atochment of property cannot be ordered. 77 Ind. 
Cas. 238=25 Cr. T. J. 35^* An order of a Magistrate refusing to take proceedings 
under this section cannot be set aside by a Sessions Judge in revision. 81 fnd* Cas, 
167=25 Cr. L, J. 679., The object of this section appears to the ' rather admiokira* 
tive than judicial ',41 O. L. J. 732=81 Ind. Cas. 973=25 Cr. L. |. 1149. In proceed- 
ings started und^rlhts section the enquiry should, as nearly as practicable la the 
manner prescribed for ‘conducting a charge and recording evidence !i au-tUKiOiiiS 
cases. 1924 All, 695. This section is preventive and precautionary w# not 
punitive. iiC. W. Kl 2235 '9 'C.W. N. 898513 C. W. N. 555; 36 C 
562531 C. 350. ■ Simultanecais order under ss* 107 and 114 cannot fo pasi^* 
7 C: W 4 , N- 142. The , e^Kpression '‘wrongful act** means ':iin act foibiddoa or 
declafap^nal by any law, t. J. 453. This section does not empower a 
'Magistrate . ^to restrain a person from exercising lawful rights. 204 P, L. 1 . 


* Thi#\,i^or 4 ' figure and. brackets were substituted fa the words ‘fthis section” 
by s, 16 of fa Code of'Crimferi- Procedure (amtpdmeut) Act, 1923 (XVIII of 1923), ' 

f These .words, were substituted fa the words ‘‘uatil the complelion of fa 
inquiry hereinafter prescribed” by ih’d 
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1902 I 19 W, R. 47 ; 7 A. 461.^ If a proceeding under this section has only reproduced 
the language of the section without specifying in what way and with reference to 
what matter a person was likely to commit a breach of the peace and in what 
way he was likely to do a wrongful act which might occasion a breach 
of the peace, it can net be supported, Amanai Alt v. Emperor^ 10 Pat. L, T. 639== 
IIS Ind. Cas. 54S«3o Cr, L. J, 492, if a person is himself likely to commit a breach 
of the peace or if any wrongful act on his part other person do which would 
probably occasion a breach of the peace or disturb public tranquillity he may be 
dealt with under this section, 32 C. W. N, 477. Mere willingness of a person to 
give' security is no ground for ordering him to keep peace. 23 Cr. L. J. 175 j 18 Cr, 
L. J. 847 ; 16 Cr. L. ]. 784 ; 25 Cr. L. J. 710 ; 21 Cr. L. J. 656 ; 21 Cr. L. J. 176 ; 
21 Cr. L. J. 59 ; 20 Cr. L. J. 105. But Court can act upon solemn and free consent, 
amounting to a plea of guilty and waiving formal evidence. 50A. 599=30 Cr, L. J. 
6; see also 46A. io9«25 Cr. L. J, 750; 28 Cr. L. J. 609=25 A. L. J. 819. 
Where both parties put forward a claim it is not right to the down only one 
giving unfair advantage to the other. 8 P, L. T. 645=28 Cr. L. J. 605. Two opposite 
parties in a dispute cannot be dealt with in one proceeding under this section. 88 
Ind. Cas. 864=26 Cr. L. J. 1248 = 6 P. L. T. 768. If dispute between two parties are 
expected to end in riot, both must be bound over, and if they are landed proprietors 
their personal security is sufficient. 22 Cr. L. J. 701 = 63 Ind. Cas. 829. But where 
lawful acts of one party is provoked by the unlawful acts of the other party, there 
is no justification for taking proceedings against both parties. 30 Cr. L J. 98i = A. 

1 . R. 1929 Mad. 843. If disputes relate to land ss. 144 and 145 must be resorted to. 

If one party is admittedly in exclusive possession, order under s. 144 can be passed 
against the other. But if both are found to be in joint possession both can be bound 
under s. 107. A, I. R. 1922 Pat. 228- Person against whom proceedings are taken 
under s. 10:? cannot be refused bail if arrested finder s. 114. 9 S, L, R. 158=17 Cr. 
L. J. 77—32 Ind. Cas. 669. A person cannot be arrested and sent under this section 
except when magistrate has no power to proceed under sub-section (i) and when he 
is satisfied that a breach of peace cannot be otherwise prevented. 5 P. L. T. 109= 

24 Cr. L. J. 825 = 74 Ind. Cas. 857. Persons bound over under s. 107 can institute 
suits, their bonds cannot be forfeited on that account. 21 Cr. L. J. 702 = 57 Ind. Cas. 
942. No order of attachment of property can be made in proceedings under s: roy. 

25 Cr. L. J. 350=77 Ind. Cas. 238. S. 545 doe^ not apply to proceedings under s. 
107 and costs of complaint can be ordered. 25 Cr. L. J. 476= A I. R. 1924 AIL 694= ' 
77 Ind. -Cas. S28, Section 203 does not extend to proceedings under s. 107. 32 Cr. 
L. J. 21 = 127 Ind. Cas. 716. An application under section 107 is not a complaint 
within the meaning of section 4 (h) as applicant only fears breach of peace. 1930 
A. L, J. I475 = A. I. R. 1931 All. 53. Parties may be bound under s. 107 though 
proceedings under s. 145 have also been taken. 24 O, C. 21 = 22 Cr. L. J. 384=61 
Ind, Cas. 240. Forbidding people on pain of fine and shoe beating form picking 
fruit do not conre under s. 107. 31 Cr. L. J. 20= A. L R. 1929 Nag. 328. Right to 
perform puja or share in offerings is not a right to user of any land. If dispute is 
likely to cause breach, Magistrate may act under s. 107. 52 C. 959=42 C. L. J. 127= 

27 Cr* L. j. 239. As proceedings are not punitive but only preventive, clear evidence 
of specific acts or conduct from which inference of immediate breach could be drawn 
must be adduced.^ A. L R. 1931 Lah, 191 = 32 P. L. R. 138. Bond can be enforced 
by proceedings instituted but not completed within one year from date thereof under 
s. 514, 44A* 657«23 Cr. L. J. 623=20 A. L. J. 693. Abetment by insti^atioii or 
conspiracy of voluntarily causing hurt is likely to cause breach of peace, f 6 %^^ 
274=23 C»*. L. J. 394. Where apprehension as to breach arose out of undisputed 
fads even if charge of murder failed proceedings under s. 107 could be continued. 

9 O. L. J. 285= A. L R* 1922 Oudh. 273. 

Dispute Srboiit laa<i.=“Section *07 applies to a case of undisputed 'possession'’,;: 
where possession is in dispute, proceedings under s, 1 45 should' be 
Cr. L. J. 574*722 C. W. N. 212. Where Magistrate apprehends bre'ach'bf peacO'lb'a' 
dispute relating to land he must act under s. 145 or proceed against both patties 
under s* 107. 30 Cr. L* |- 492= lo F. L. T. • 639 •; see •alsO’’^7 Cr. L J.734’*»28 Bom. 
L. R. 48S. Magistrate has jurisdiction to proceed under s*' 107'- even enough appphen-' 
ded breach relates to Immovable property*- If there’ 'is. a claim "and' dispute^’'; 

about land 145 Is the appropriate one^ 23,'€r*;h^ J- ^Criminal Court cab rnativ ^ 
lain possession of Court auction purchaser'^ '''under ss. 107 and 144 and 

by granting leave to aggrieved party to 'possession in Civil , Court '• Fbf,# '7 

I T* Cf. L. J- S/5**S7 Ml Cas* Magistrate cannot re-open the 

■ ; ' Cr.P.C0d0,-9 ^ 
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question of possesions in an' inquiry under ,s. 107, ^44 HS.of an offence, 3 Pat 
L. T. 335 = 23 :Cr. "L. J..321. In a dispute'about land proceedings under both ss. 14S 
and 107 can be instituted. ■ Where complainant is out of possession, his .remedies 
are under s,, 145 or in Civil ■ Courts. His attempting to regain possession is no ground 
for binding over the opposite';' party.- 23 Cr. L.J, ,567. Where there was over wheimiog 
evidence of the widow bem-g in possession, the agent of the deceased can be notified 
under s. 107. i Pat. L. T. -681 = 22 Cr.^dL. ' J. 861 (Pat). ■ Where civil suit is 
pending to determine rights it is not proper to last proceedings under s. 145^ but only 
under s. 107. 24 C. W. N. 1039=22 Cr. L. J. 131. If dispute relates to land ss. 144 
and 145 must be resorted to. If one party is admittedly in exclusive possession* onier 
under s. 144 can be passed against the other. But if both are found to be in joint 
possession both can be bound under s. 107. A. !. R. 1923 P. 328. 

Grounds of granting relief. —Order based on vague evidence which does ^ not 
refer to any petitioner as being particularly hostile is not legal 3 Lah. L. J. 480. The 
section intends to person who is keeping himself in the back ground and acting 
through a servant, i P. L, J, 361 = 18 Cr. L. J. 374 = 38 Ind. Cas. 75S. If acts of .iccosed 
show a probability of public peace being disturbed order under s. 107 is proper, i 4 A. 
L. 1.430=17 Cr. L. J. 301. Lessee is entitled to possession of his land at tvn:hed 
under s. 146. Even he can be proceeded against under s. 107. i8 Cr. L. J. 1007 = 42 
Ind, Cas. 735. ‘‘Wrongful acts" is one forbidden by or declared to be such by penal 
statutes of India. 21 Cr. L. J, 453 = 56 Ind. Cas 437. Where acts committed are of 
such a nature as if repeated, or similar acts would cause breach, s. 107 applies even 
if the acts already committed constitute specific offences. 19 Cr. L. f. 246 (Pat.)=4i 
Ind. Cas. 38. Magistrate can not bind over persons surely because their doing a law- 
ful act would occasion a breach of peace. 16 A. L. J. 279=19 Cr. L. J. 437- 
Mere enmity between factions in the absence of evidence of imminent breaches is 
not sufficient ground for instituting proceedings. 10 L. L. J. 72 = 29 Cr. L. J, 4J7< 
Where no overt act is proved mere opinion of witnesses that breach of peace is 
likely is insufficient to prove that there is really any danger. 27 Cr. L. J, too2- As 
section 107 appears in a chapter designed to prevent breach of peace, existence of 
circumstances leading to a reasonable apprehension, without proof of any overt act 
by the ac<~used is enough. 1930 A L, J. 866 = A. I. R. 1930 All 408. Threatening 
to beat a person because he served a particular person, and warning a second one to 
serve another are not such threats of violence as to invoke s. 107. 31 Cr. L. J. 20 = A. 

I. R. 1929 Nag. 328 = 120 Ind, Cas. 215. Person who is himself lik<^Iy to commit breach 
of peace, or by whose wrongful acts others would commit it, is unable to be proceeded 
against. 47 C. L. J. 444 = 32 C. W. N. 477 = 29 Cr. L. J. 844. Order binding over a 
person is bad unless there is apprehension of actual breach of peace. 8 O. L. ], 282 = 
22 Cr, L J. 540=62 Ind. Cas. 830. In an anticipated breach to be committed by the other 
side the only point is whether act which brings it about is wrongful in itself. 7 Lah. 
482=27 Cr. L. J. 1063. To demand security Court must be satisfied of apprehension 
of breach of peace. 32 Cr. L. J. 590=8 O. L. J. 282. Where civil suit is pending pro 
ceedings under s, 107, rather than 145 are appropriate. 24 C. W. N. 1039=33 C, L, 

J. 255 = 22 Cr. L. J. i3r. Where allegations are too vague Magistrate should not cal! 
upon the petitioners to show cause. 5 P. L. T. 353 = 25 Cr. L. J. 369. Some tangi- 
ble evidence that a wrongful act is contemplated, which if committed would 
cause a breach, must be had before proceedings under this section. 2t Cr. L. J. 
483 = 56 Ind. Cas. 437 ; see also 20 A. L. J. 694=23 Cr, L. J. 613 ; 2 Pat. L. T. 669 = 
22 Cr. L. J. 745 = 64 Ind. Cas. 137. 

Bvidence.—Order under s. 107 binding down a party must be supported by more 
than the mere ipse dixtU of a witness. Evidence of specific conduct from wihch 
breach of peace can be reasonably apprehended must be given A. L R. 1931 Lah 
184 ; see also 3 L. L. J. 480. Deposition need not be read over to witness in the 
presence of the accused. 52' C, 668=26, Cr. L. J. 1456= A. I R. 1925 Cal 940. In 
proceedings under s. 107 Magistrate must base his order on evidence recorded and 
not also on his own knowledge , of certain facts. Order must be passed only after 
finding that the persons are likely to commit a breach of peace. 14 A. L, J. 769= 17 
Cr, L. J. 7^4 — 36 Ind. Cas. 164. Before initiation of proceedings information must be 
given to person concerned, ■ 31 Cf. L. J. 511 (Lah.) Proceedings under s- 107 can not 
be found upon hearsay evidence. 21 Cr. L.J 560= 56 !nd, Cas. 864. Where procee- 
dings are pending under s. 107,, evidence of the accused attempting to commit a 
breach proves their .'imehtion. 1930 A. L, J. 866= 124 Ind, Cas. 706. Mere fact of 
dispute between Zamindars is no ground to bind over all their servants and officers. 
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24 Cr, L. J. 230^;- 71 Inc!. Cas. 694. Consent . ' to' be bomid over being* a plea of guilty 
otiier evidence is not necessary. ,, 46 A. io9==2.5 Cr. 750. 

Fresli proceedings. -y The same facts in previous proceedings cannot be the 
object of repeated proceedings under the Cr. Pro. Code, 41 M. 244=^78 Cr.T. J. 
878=41 !nd. Cas. 990 ; see also 30 Cr, L. J. 931 = A. 1 . R. 1929 Mad. 842. Though 
IVfagistrate can not re*opon the same case, a second one can be instituted against the 
accused who were previously discharged, and new notices may be sent to them. 21 A. 
L. ]. 2i5=»24 Cr. L. J. 232 = A. !. R. 1932 All 332. 

Joint-trial — Where all, accused had only one object of liarassiiig P. W. i joint 
trial of all is legal 29 Or. L. J. 77,= A. L R.. 19^7 Mad. 542. .. Court should not treat 
the case of all the opposite parties in a lump , but should find out the persons who 
could definitely be said to have contemplated: a breach of the peace. 1930 A. L. J. 866 
A. L R. 1930 All 4o 3 ;see 'alsoji'G. W. N. 144 rsS A. 468= 14 A.'L. ' 656:14 A. 

L. J. 268= 17 Cr. L. J. 165. 

Jurisdiotion — Magistrate cannot delegate 10 arbitrator poxver to make order 
under s. 107. A. 1. R. 1931 Pat 92. Magistrate cannot order a person to leave a 
particular place on threat of being prosecuted as a bad character. L. R, 2 A (Cr.) 165. 
Temporary residence gives jurisdiction. 59 Ind, Cas. 413. In proceedings under s. 107 
an order for compensation cannot be passed. 23 Cr. L. J. 474 = 20 A. L, J. 624. If the 
place wis within the District Magistrate’s jurisdiction proceedings by him are valid 
even though the person informed against was out side. 20 A. L. J. 523 = 23 Cr. L. J. 
396, Magistrate ran deal with bad characters who are found within his jurisdic- 
tion though they may not be residing there. 39 A, 139=14 A. L J. 1074= 17 Cr. L. J. 
390. To have jurisdiction magistrate nwist have some tangible evidence of a 
wrongful act contemplated which if committed would cause breach. 21 Cr. 

L.J. 4 SJ ■ 

For doing lawful acts.—No action can be taken against a person doing a 
lawful act unless he is himself likely to cause breach merely because it may cause a 
breach of peace by others. Magistrate may take action against such person, n 
Bur. L. T. 59=18 Cr. L. J. 512 ; see also 42 A. 283 = 21 Cr. L, J. 337 j 3 ^ Cr. L. J. 
75 = A. L R. 1929 Lab. 138. 

Appeal— Order directing security for good behaviour under s. 107 can be 
appealed against, but no appeal lies in proceedings instituted under s. 107 read with 
s. n 8 for keeping peace, 25 Cr. L. J. 67= 19 N* L. R. 160. 


Revision. — Sessions Judge can make report to High Court under s. 438 against 
order of discharge by Magistrate under s. 107. A. 1 . R. 1931 All 53= 1930 A. L. J. 
1475. Persons invoking revisional powers of the High Court must act with promp- 
titude, certainly within 30 days. 27 A. L. J. 44=27 Cr. L. J. 1132. Order refusing 
to take action under s. 107 cannot be removed by Sessions Judge nor can he direct 
Magistrate to draw up proceedings. 25 Cr. L, T, 679= A. 1 . R. 1925 Cal 262. High 
Court seldom interferes %vith the discretion of Magistrates in the preliminary stages 
of proceedings based on clearly insufiScient proceedings. 25 Cr. L. J. 189=280. 
W. N. 28 ; see also A. L R. 1934 Pat 463- 

108 * Whenever a Chief Presidency or District Magistrate, or a Presidency 
. . Magistrate or Magistrate of the first class 

Serurity for good behaviour gpQcig^lIy empowered by the Local Government 
fronr disseminating behalf, has information that there is 

seciuious a«e . within the limits of his Jurisdiction any person 

who, within or without such limits either orally or in writing,* {oi in any 
other 'manner intentionally] disseminates or attempts to disseminate, or in 
anywise abets the dissemination of, — ^ - , 

(«) any seditious matter,, that is to say, anf matter the publication of 
which is punishable under section , i24A of the Indian Pena! ■ 
Code, or 

(i) mf matter the publication of which is punishable under section ^ 
153A of the Indian Penal Code^ or, . - _ ^ , 


* These words were Inserted by s. iMd 


> a ‘.4 




No proceedings shall be taken under this section against the editor^ 
proprietor, printer or publisher or any public xlion xeghtered^ under* t |and 
edited, printed and publishedl in conformity with, the rules kii down in the 
Press and Registration of Books Act, 1867, * [with reference to any matter 
contained in such publication] except by the order or under the authority of 
the Governor-General in Council or the Local Govenimeiit or some officer 
empowered by the Governor-General in Council in this behalf. 

Notes. — This section is applicable where seditious matter has been disseminated 
and there is fear of the repetition of the offence, ii Bom, L. R. 743 i 47 

B. 438=25 Bom. L. R, 97. To take proceedings under this section that ought to be 
evidence that if not prevented the person accused would continue to act in the way 
in which be had done. 26 A. L. J. 813= 5o A. 854. A speech advocating establish- 
ment of Home Rule in India and attainment of it by constitutional means 
does’not in itself amount to disseminating siditious matter.^ 19 Bom. L, R.^ 2n = 
18 Cr. L. J, 567. It is not necessary to prove intent, it is enough if feelings of 
enmity are likely to be disseminated, 43 C. 591 = 20 C. W, N. 199; see also 30 

C. W. N. 958 = 54 C. 59. Speech notjncluded in the complaint cannot be relied on. 

33 Cr. L. J. 831. Mere joining procession does not make one liable to be dealt with 
under s. 108. 32 Cr. L. J. 1172, This section is preventive and not punitive. 

33 P. L. R. 911 = 33 Cr, L. J. 831. Amount of bond should not be excessive and should 
be fixed with regard to circumstances. / 3 /tf ; see also A. I, R. 1933 Ikh, 236. Order 
passed by the lower court cannot be interfered with in revision ordinarily. A. L R. 
1933 Lab. 736. ‘‘Disseminates or attempts to disseminate” refers not to number of acts 
performed but whether evidence showed indication of repetition of offence was pro- 
bable. 33 Cr. L. J, 711 = 13 P. L. T. 275 = A. I. R. 1932 Pat. 213. Government 
can remand person after releasing him. 33 Cr. L. J. 831 = 33 P. L, R, On, Where 
accused is taking part in activities of siditious character disseminating seditious 
matter and organizing breach for such object, mere doing of such breach is no ground 
for invalidating an order under s. 108. A, 1. R. 1933 Lab. 236. No proceedings can 
be started on the isolated speech. A. 1. R. 1934 Oudh. 70. 


Security for good 
from, vagrants and 
persons. 


behaviour 

suspected 


109 . Whenever a Presidency Magistrate, 
District Magistrate, Sub-divisional Magistrate or 
Magistrate of the first class receives infor- 
mation — 


(a) that any person is taking precautions to conceal his presence within 
the local limits of such Magistrate's jurisdiction, and that there is 
reason to believe that such person is taking such precautions with 
a view to committing any offence, or 

0 ) that there is within such limits a person who has no ostensible means 
of subsistence, or who cannot give a satisfactory account of 
himself, 

such Magistrate may, in manner hereinafter provided, requite such person 
to show cause why he should not be ordered to execute a bond, with sureties, 
for his good behaviour for such period, not exceeding one year, as the Magistrate 

thinks fit to fix. 


These words were inserted by s. 17 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVII! of 1923). 

' -"+-Theare -'-words were - substituted for the words printed or published'^ by s, tf 
of the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923)* 
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' (c) any matter concerning a Judge which amounts to criminal intimidii- 
tion or ■defamation under theJndian Penal Code, ^ ^ 

such Magistrate, ^jif in his opinion thereds sufficient groiin I for pri):eediiigj 
may (in manner" hereinafter'" provided) requite sucli person to show cause 
why he should not be' ordered to' execute a bond, with or without sureties^ 
for his good ■behaviour . for .. such';, period, not exceeding one year as the 
Magistrate thinks fit to fix. 
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Notes.-As sections 109 and no have the same object, an order under section 

1 10 IS not valid donog the coiitmuamce,. of order, under section 109, A 
^ r shoiiki be in an amount which the accused may be reasonablv exoe 
able to furnish. L, B, R. {1872-1S92) 422, There must be separate^ pVoceediiip's 

person, L. B. R, (1872-1892; 421. The fact 
^necessarily mean^ what the law requires 
C. W, N. 28.; Clause, ' 
case of a ' isolated effort 
1929 Cal 775. 

High, '"■■"Court/:' 


order shoiiki be in an amount^which the accused may be reasoiia'bly" expected^'t^ be 

lurity cases 

that a man does no work, does not 
uiat he has no ostensible means of subsistence. 5 
refers to the case of a continuous act and not the 
^ concealment. 50 C. L J. 181 j see also A. 1. R. 

Question whether circumstances are suspicious is mainly one of fact. 


will rarely reverse order refusing security, A. L R. 1934 'AIL 24, Where a be^^ar’s 
son poses as Maharaja in order to cheat another, the case does not come under s 
109, A,!. R, 1934 AIL 45. Clause (a) does not apply to persons who prepare to 
conceal themselves as a criminal would do. 34 C. W. N. 194 = A. I R toph 
775 ; 25 A. L. J. 99=27 Cr. L. J. xh 6. Order under s. 109 Cr. P. Code pLsed^more 
on suspicion than on any good basis of fact must be set aside. 17 A. L. T 
CrLJ. 401 = 51. Ind.Cas.i6r. Conviction under s. 411 1. P. Code bars proceed- 
ings under s. 109 Cr. P, Code. 29 Cr. L. J. 1043 = A. L R. 1928 Lah. 928== 112 Ind 
Gas. 467. ^-Satisfactory accounP^ means satisfactory in accordance with the known 
facts, consistent with the surrounding circumstances. 49 A. 844=25 A. L. J. 679 
Clause (a) refers to a continuotis act and does not apply to a case of a momentary 
ellort at ^concealment to avoid detection or arrest 41 C. L. J. 142 = 26 Cr, L. j. 842 
Concealing presence cannot be inferred from refusal to give correct name. 21*^ A L 
1. 847 = 25 Cr. L. J. 950. The object of this section is to enable Magistrates to 
take action a^gaiost suspicious strangers living within their jurisdiction. 30 C. W. 
R 380= 53 C. 345 = 43 C, L. J, 202, ‘^Gives a satisfactory account of himself’ is 
akin to 'Svho has no ostensible means of subsistence” and its meaning cannot be 
extended. ^ 50 A, 909=26 A. L, J. 1257 = 30 Cr. L.% 145. According to section 121 
the commission or attempt to commit or abetment of any ojffence punishable with 
imprisoiiiBent is a breach of bond taken under s. 109 or s, iio, 31 Cr. L J. 130= 
120 Ind. Cas. 606. Concealing presence in part of the jurisdiction of a Magistrate 
receivjng the information is equivalent to concealing presence within the^ whole 
jurisdiction and such Magistrate can therefore demand security. 50 A. 909=26 
A. L. J. 1257=30 Cr. L. J. 145 J see also 49 A. 844*38 Cr. L. J. 567. Clause (a) 
IS not limited to cases where the persons are not arrested . Clause (a) is to be used 
with proper discretion. 27 Cr. L. J. n2i*A. X R. 1926 P. C, 569=97 ind. Cas. 
648. Attempt to avoid police patrol does not bring a resident and shop-keeper within 
the ambit of s. 109* 27 Cr. L. J. S73=* A. I R. 1926 Lab. 368 ; see also 26 A. L. J, 
896=A. I.R. 1928 AIL 476. Facts of accused again being found in suspicious 
circumstances without any means of livelihood or unable to give satisfactory explana- 
tion of himself does not result in forfeiture of bond, A. L R. 1932 AIL 58=33 Cr. 
T. J, 281* ' ' ' 

110 . Whenever a Presidency Magistrate, District Magistrate, or Sub- 

Security for good behaviour f Magistrate or a magistrate of the 

from habitual offenders. “'^st class specially empowered in this behalf fay 

the Local Government receives information that 
any person when the local limits of his jurisdiction— 

(a) is by habit a robber, house-breaker, *thief, t for forger], or 
(^) is by habit a receiver of stolen property knowing the same to have 
been stolen, or 

(c) habitually protects or harbours thieves or aids in the concealment 
or disposal of stolen property, or 

|[((iO habitually commits, or attempts to commit, or abets the commission 
of the_ offence of kidnapping, abduction, extortion, cheating or 
mischief, or any offence punishable under Chapter XII of the 
Indian Penal Code, or under section 489A, section 489B, sec- 
tion 4b9C or section 489 D of that Code, or] 

* The word ‘‘or" was omitted by s. 18, $ 6 i 4 . 

t These words were inserted by iWd. ; 

t This clause was substituted for the original clause (<f) by /to. 



CODE OF CRIMINAL PROCEDtIRE. 


[S. lio 


(e) habitually commits, or attempts to coiiimitj or abets the comiiiissiott 

of, offences involving a breach of the peace, or 

(/) is so desperate and dangerous as to render his being at largo wi’hoiit 

security hazardous to the comimunity, 

such Magistrate may, in manner hereinafter provided, require siicJi pers-)!i to 
show cause why he should not be ordered to execute a bond, with sureties, for 
his good behaviour for such period, not exceeding three years, as the Magistrate 
thinks fit to fix. 

Notes. — The word “habit*’ means persistence in doing an act, a fact which is 
capable of proof by adducing evidence of the commission of a number of similar acts. 
^Habitually' must be taken to mean repeatedly or persistently. 25 lad. Cas. 761 -25 
Ct. L. J, 60== 1924 Nag. 19. Where accused is discharged from dacoiiy case before 
trial immediate proceedings under s. 1 10 are not injustifiable. A. L R. 1934 CaL 
482. The procedure^ of joint trial, although illegal does not vitiate trial unless 
prejudice to accused is proved. A. I R, 1934 Cal. 482. Section 30 of the Kvidcocc 
Act applies to proceedings under s. 1 10. A I. R. 1934 AH. 937, Previous convlaion 
12 years before by itself is not justification for binding over under s. no, A. f, H. 
1934 AIL 735.^ Magistrate has no right to arbitrarily limit number of defence 
witnesses. Ih‘d. Court should proceed in a fair way. Ih'd. Where a man has !)een 
arrested on a substantive charge but released because that charge could not be 
sustained, a prosecution under this section on the same evidence is not desirable. 77 
Ind. Cas. 302. A person cannot be bound down under this section upon evidence of 
repute unless such evidence is very strong and almost universal 25 Cr. L. J. 808 — 81 
Ind. Cas. 344. Mere suspicion is not sufficient to bind a man down to be of good 
behaviour under this section. 5 Pat L. T, 129 = 2 Pat. L. R. 79== 2 S Cr. L. j. 35.^ 
This section might be used against persons combining together for the purpose of 
cheating. 4 Boin. L. R. 38=26 B. 418. It is in the power of the Court, in ordering 
securities to be given to asign some geographical limit within which such sureties 
must reside. 24 A. W. N. 1902, 122. The general reputation of a man is that which 
he bears among his fellow-townsmen. 113 hid. Cas. 909 = 30 Cr. L. J. 2201 28 Cr. 
L. J. 813. Inferences drawn by forest officers as to the persons who committed forest 
offences are not evidence of repute. 19 Cr. L. J. 905. It is not always easy to say 
where rumour ends and reputation begins. 25 C. W. N. 334. Evidence of bad 
repute is to be tested by tangible facts. 31 Cr. L. J. 301= A. 1 . R. 1930 AIL 37. 
Evidence of even of a large number of witnesses is of no value unless they have 
knowledge of the general repute. 51 A. 663. Court need not consider whether tlie 
accused has or has not committed a specific offence but whether his general repute 
juspfies demand for security. A. I. R. 1930 Oudh. 357 ; see also L. R. A. 175 Cr. 
Evidence of general repute is evidence of general character founded upon the genera! 
opinion of the neighbourers which need not be based on, personal knowledge, or which 
need not have been publicly expressed. 26 Cr. L, J. 1283= 12 O. .L. J. 413. General 
reputation is the reputation formed among the neighbours ; but this definition is not 
always conclusive. 26 Cr. L. J. 528=4 Bur. L. J. 6. The mere fact that a 
man promotes litigation does not make him a dangerous or desparate character. 19 
Cr. L. J. 781 = 16 A. L. J. 776 ; see also 32 P. L. R. 92 = 32 Cr. L. J. 271. Accused 
should not be sent to jail under this section because evidence is insufficient to pro- 
secute him for any specific offence. 22. Cr. L. J. 269. Solitary confinement cannot be 
avoided for failure to furnish security under s. no. 28 Cr. L. J. 534. Numerous cases 
of rumour form reputation. A. 1. R, 1933 Pat 189-34 Cr. L. J. 643=^t4 R L. IL 4B2. 
Number of similar incidents become evidence of habit and character. Ih’d. This 
section IS a preventive one and should not be used to punish accused for offences 
committed. 1:933 A. L J. 883= A. L R. 1933 All 859. Words “within local limits of 
his Jurisdiction** mean not “residence** but actual presence of persons proceeded 
against 35 C. W. N. 255, Cases of troublesome and ill-tempered person who at times 
has thrown brick-bats at others is not covered by s. no. A. I. R. 1931 AIL 437 

Regular habit to protect thieves must be proved, 34 Cr. L J. 643* 
14 F. L, T. 482. Evidence of general repute is admissible, 34 Cr. ,L. J. 160=9 O/W, 
N. 'X012. Fact that accused has committed definite offence is no obstacle for 
proceedings under s. iio.^ 1933 'A. U I 777 ; see also A. I. R. 1933 Oudh 251. 
Reports regarding commission of burglaries and causing suspicion upon particular 
person can be used for corroboration in proceedings against that person. 34 Cr. 
L. J. 8S2*»A, L R. 1933 ^ Oudh. ' 251, S. 256 does not apply to proceedings under 
s. no. 34 4oo» ’ Magistrate should discuss as to how evidence of general 
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repute affects acciisecL 34 Cr. L. J. 476. ' Evidence of prosecution witnesses should 
not be discarded simply because they' are enemies of accused. 34 Cr. L. J. 643, All 
members of secret society for spreading terrorist activities can be proceeded against 
at the same time under s. I ro (f). ^1933 A. L. J. 777 ; see nlso A. I. R. 1933 All. 
674 ; A. L R. 1934 Cal. 482. Evidence of particular instances of commission of 
otTeoces coupled with evidence of general bad repute justifies order under s, no. 
A. f. R. 1934 Oudh, 49, In revision from orderunder s. 110, High Court will not weigh 
evidence. A, I. R. 1934 Oudh, 49. , A joint notice to show cause to more than one 
person is undesirable* 31 A, 663. 


f{) Eimpean vagrants\ Omitlei by s. 8 of Act XII 


■f 1 1« iPrmm as. 
of 1923, 

1 12, Whe,ii a Magistrate acting' under "section 107 , , section 108 , section 
^ . f og or section no deems it necessary to require 

Order to be made, ^ any person to show cause under such section, 

he shall make an orsler in writing, setting forth the substance of the information 
received, the amount of the bond to be executed, the term for which it is to be 
in force, and the number, character and class of sureties (if any) required, 

Notes.— It is not open to a Magistrate to reject sureties as unfit because they do 
not comply with certain arbitrary conditions which were not included in the order 
under this section. 89 Ind. Cas. 154. An order not setting forth the substance of the 
information received about the petitioner is illegal. 10 Lah. 153=117 Ind. Cas. 807. 
‘‘Substance of information” means such information as would enable party to under- 
stand under what clause of s. no he is charged.^ 33 C. W. N. 852 ; see also 26 Cr. 
L* J. ^39^ ; 43 M. 450 = 21 Cr. L. J, 354, Ordinarily in the notice the particular 
clause of s, no which is applicable to the case is specified. 1930 A. L. J. 389=31 Cr. 
L. J. 627 ; see also A. I. R. 1930 Mad. 859=1950 M. W. N. 698 ; 49 A. 5 = 28 Cr. L. J. 
9. Where allegations against petitioner are vague, petitioner should not be called upon 
to show cause. 5 P. L. T, 353 = 25 Cr. L. J. 369. Substantial compliance with this 
section will do. 25 Cr. L, J. 132 ; 20 Cr. L. J. 763. An order under $.112 is illegal 
insofar as it travels beyond the terms of s. no. 47 A. 733 = 26 Cr. L. J. 1130. 
The object of this section is to prevent future offences and not to punish past one. 
25 Cr. L. J. 1226=18 S. L, R 238. Sufficient details regarding the charges should 
be given to enable the accused to prepare for bis defence. 26 Cr. L, J. 673 — 47 M. 
L. J. 689. Magistrate does not act judicially until order under s. 112 is 
passed. Discretion to issue notice under s. 112 is absolute. 34 Cr. L, J 42 = S4A. 
1036. Magistrate can call report from police before issuing notice. Ibid, Where 
two persons are reported to be members of same gang of bad characters, joint 
trial is legal. 34 Cr. L. J. 793, When order has been communicated, period cannot 
be altered, 39 Cr. L. J. 919 = A. I. R. 1933 Sind. 8* 

1 13, If the person in respect of whom such 
order is made is present in Court, it shall be read 
over to him or, if he so desires, the substance 
thereof shall be explained to him. 

Notes. — ^A Magistrate may initiate proceedings even in cases of person illegally 
arrested. 12 Cr. L. J. 533. 

e , . 1 14. If such person is not present in Court, 

atoll a 

him to appear, or, when such person is in custody, 
a warrant directing the officer in whose custody he is, to bring him before the 
Court ; 

Provided that whenever it appears to such Magistrate, upon the report of a 
police-officer or upon other information (the substance of which report or infor- 
mation shall be recorded by ' the Magistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach of the peace cannot 
be prevented otherwise than by the Immediate arrest of such person, the Magi- 
strate may at any time issue a warrant for his, arrest. , * ■ 

Not©a*“An eajbaris order cannoi be passed.T R. 4 ^* 'The proviso does; 
not give power to a Magistrate to re-arrest persons who had been already difcliarg#4?' 


Procedure in respect of per- 
son present in Court. 





115. 


Copy of order under section 
! 12 to accompany summons or 
warrant 


Every summons or warrant issued under section 114 shall lie accom- 
panied by a copy of the order made undei* section 
112, and such copy shall be delivered by Ihc 
oiBcer serving or executing such summons m 
warrant to the person served with, or arrested 
under, the same* 

Notes.— Strict compliance is required of an order under this section. 17 M, L. J, 
438 ; 25 Cr. L, J. 132 ; i Pat. L. T. 631 ; ii Bom. L. R. 740 ; 24 Cn L. J. 804. 

116. The Magistrate may, if he sees sufficient cause, dispense with the per- 

.. ,, sonal attendance of any person called upon to 

sLTauendancr'^ show cause why he should not be ordered to execute 

a bond for keeping the peace, and may permit him 

to appear by a pleader. 

Notes — The Code makes a marked distinction between bonds for keeping the 
peace and bonds for good behaviour and this section is limited to the former. 2 
Weir 54. 

117 . (i) When an order under section 1 12 has been read or explained 

Inauirvastotrnth oflnform. to a person present in Court, 

ation. ^ person appears or is brought before 

, a Magistrate in compliance with, or in execution 
of, a summons or warrant issued under section 114, the Magistrate shall proceed 
to inquire into the truth of the information upon which action has been taken, 
and to take such further evidence as may appear necessary. 

(2) Such inquiry shall be made, as nearly as may be practicable where the 
order requites security for keeping the peace, in the manner hereinafter prescri- 
bed tor conducting trials and recording evidence in summons-cases ; and where 
the order requires security for good behaviour, in the manner hereinafter pres- 
cribed for conducting trials and recording evidence in warrant-cases, except that 
no charge need be framed. 

*[(3) Pending the completion of the inquiry under sub section (t) the Magi- 
strate, if he considers that immediate measures are necessary for the prevention 
of a breach of the peace or disturbance of the public tranquillity or the commis- 
sion of any offence or for lhe_ public safety, may, for reasons to be recorded in 
writing, direct the person, in respect of whom the order under section 1 12 has 
been made, to execute a bond, with or without sureties, for keeping the peace or 
maintaining good behaviour until the conclusion of the inquiry, and may detain 

him m custody until such bond is executed or, in default of execution. unUi the 

inquiry is concluded : ’ 

Provided that — 

(fl) no persjn against whom proceedings are not being taken under section 
rob, seption 109, or section 1 10, shall be directed to execute a bond 
for maintaining good behaviour, and 

{b) the conditions of such bond, whether as to the amount thereof 
or as to the provision of sureties or the number thereof or the 
pecuniary extent of their liability, shall be more onerous than 
those specified m the order under section us ;] 


m JtJStrxpS TivnT (Amen! 
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after executing ,■ surely, bond. 19. Pat .L. T. 801 = 117 Iiid. Cas. 623. - 30 Cr, L. j 809 
«A. L R. 1927 Pat. ■654.- Proviso does not empower the ^fagisiiate 10 rtMrresi a 
person who has been discharged after executing surely bontL 30 Cr, L. J. 809 ^ lo P, 
L. T. 801. Magistrate . should' 'put on record the subsiance of the re|ir)rt on \vhu:\i lie 
acts before com.mitting ' the. ^person to .custody. S F. L T. 93, This seotion is not 
limited to arrest withm jurisdiction, , 46 C. 215== 23 C. W. N. 193. 



security tendered, but. should make an inquiry himseif. 25 Cr. L. J. 91 = 76 Ini 
Cas. 27. An order under this section clearly does not amount to a conviction.' L. B; 
R. 1B72— 1892, 490. The order should show that the person is likely to commit a 
breach of the peace. 7 C. W. N. 32. A report of a Police-officer and the evidence 
given by the same officer nre not sufficient to justify an order binding down 
a person to keep the peace. A, I, R. 1929 Lah. 504, Amount of bond 
should^^not be excessive and should be fixed with due regard to circumstances. ■ 33 
P. L. R. gii-==A. L R. 1932 Lah. 559. A person cannot be bound over on the 
ground that he may commit breach of peace^ on the happening of certain event 
1931 M. W. N. 42. A proceeding under s. iiS is not a trial but an' enquiry through 
section ! 17 applies to such proceeding, ii P, L. T. 261 =9 Pat 131. Order undeir 
s. uSis not a conviction or acquittal. 26 A, L. J* 99«29Ct L. j. 92.’ Where ”a 
bond has been executed by an ofender, with sureties under s. 118, It is illegal to pass 
an order against him under the Burma Habitual' Offenders “Restriction Act. i BurL, 
J. 257*«24 Cr. L. J. 755, A securiiy of immovable’ property 'cai^' 'be-accepted under 
s. 118* i6 A. L. J. 503»i9 Cr. L. J. 71,1. . , ■ • 


* Origiim! sub’Sections (5) and (4) were re-numbered (4) and, (5) respectively by s. 
19 of the Code of Criminal Procedure (Amendpent) Act>,l923 (XVIII of 1923)* 
t These words were inserted by 

Cf. C. R VoL II-io ^ 
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re .1' purposes of this section the fact that a person is an habitual 

oHencler T!or_ is so desperate or dangerous as to render his being at large 
without security hazardous to the community] may be proved by evidence of 
general repute or otherwise. 

■* [( 5 ) I \¥here two or more persons have been associated together in the 
matter under inquiry, they may be dealt with in the same or separate inquiries 
as the Magistrate shall think just. 

Notes.— -The CTidence of a mere suspicion of a person having taken part in 
certain criminal offences is not evidence of general repute. 5 Pat. L. T t2g=2 Pat. 

, L.,,R, 79=25., Cr., L., J. 33“75 bid.. Cas,. 723* Under this section a Magistrate ■ is ■ ■ 
bound to enquire into the truth of the information, in the manner prescribed for 
conducUng trials and recording evidence in warrant cases, though the accused may 
imderiake to give security, i U. B. R, 1902-1903, Cr. Pro. Code. i. The reputa- 
tion of a person means what is generally said or believed of his character. Emperor Y. 
lY^mera^ 51 A. 275. Wiiere persons are alleged to be members of association committing 
thens, cases of aii such persons can be dealt with in one enquiry under s, 117. A. I. R. 
1934 R'lncc 121. Section 117 requires the whole procedure of a summons or warrant 
case respectively to be followed. 43 M. 511 = 21 Cr. L. J. 402 = 38 M. L. J. 370. 
The law however allows joint inquiries under s. 1 17, though there is the danger of 
one accused being prejudiced by evidence against another. 20 Cr. L. J. 750=53 
Ind. Cas. 158. All members of secret society for spreading terrorist activities can 
be proceeded againt at same time under s. no {/). 1933 B- J- 777 = A. L R. 
1933 All. 676. Evidence of general repute is admissible. A. L R. 1933 Oudh 58=34 
Cr. L. J. 160. Evidence of general repute is admissible to prove whether person 
is habitual offiender or not, A. I. R. 1934 AIL 735, 

118 * (/) If, upon such inquiry, it is proved that it is necessary for 

Order to give security. peace or maintaining good behaviour... 

^ as the case may be that the person m respect 

of whom the inquiry is made should execute a bond, with or without sureties,- 
the Magistrate shall make an order accordingly : 

Provided — 

that no person shall be ordered to give security of a nature different 
from, or of an amount larger than, or for a period longer than; 
that specified in the order made under sectiun 112,; i.- 

secondly, that the amount of every bond shall be fixed with due regard 
to the circumstances of the case and simili not be excessive : 

ttdcdly,^ that, v;hcn the person in respect of whom the inquiry is .inadei 
is a min ;r, the bond shall be executed only by his sureties. , • 

^ Notes. — It is not competent to a Magistrate who has passed an order under 
this seciioa to delegate to another .1 _ 


the duty of inquiry into the sufficiency of the 

' on tHnnirir liiimcplf T T nr 
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119 . If, on an inquiry under section 117, it is not proved that it is necessary 

Discharee of nersoii iiifonned peace or maintaining good heha- 

a^fnst ^ ^ mlnrmcd person in 

respect of whom the inquiry is made, should exe- 
cute a bond, the Magistrate shall make an entry on tire record to that 
and if such person is in custody only for the purposes of the inquiry, shall ru' 
lease him, or, if such person is not in custody, shall discharge him. 

Notes. — The ‘‘discharge” of section 119 is merely a permission to depart, si M, 
85 ; see also 6 C. W. N. 163 ; 15 Cr. L._ J. 531 ; 24lncl. Cas. 843. Discharge under 

s. 1 19 IS discliarge when Ml enquiry is made and not as conieniplaterl hv s. 
when person is discharged before completion of trial. 34 Cr. L, J. $*9=^29 N. L* IL 
201, Person discharged under this section is not accused witiiiti the meaning of 
s. 437 and District Magistrate cannot order further enquiry. 31 l\ L. R. 35o«32 Cr. 
Lf J. 21, 

C. — Fmceeding:s in ail Cases sukeqmni to order iofimiish 

Security, 

120 . (1) If any person in respect of whom an order requiring security is 

Commencement of period for f 

which security is required. order is made, sentenced to^ or nndcr- 

, . ^ * going a sentence of, imprisonment, the period for 

which security is required shall commence on the expiration of such sentence, 

(2) In other cases such period shall commence on the date of such order iin-' 
less the Magistrate, for sufScient reasons, fixes a later dale. 

Notes.— -The Magistrate has power to postpone the date from which the security 
should take effect. 24 A. L. J. 327=92 Ind. Cas. 889. The period of securliy is to be 
plculated from the date of final order and not from date of preliminary order. 29 Cr. 
L. J. 77. 

121 ^ The bond to be executed by any such person shall bind him to keep 
Contents of bond the peace or to be of good behaviour, as the case 

may be, and in the latter case the coraniission nr 
atiempt to ^ commit, or the abatement of, any offence punishable with imprison- 
ment, wherever it may be committed, is a breach of the bond. 

Notes.— This section is explicit and so far as bonds for good behaviour are con- 
cerned, IS exhaustive, though it might not be so as regards bonds for keeping the 
^ace. 5 P. R. i9to Cr,« 169 P. D R. 1910. The contention that the provision of 
this section is not exhaustive cannot be supported, to A. 666. This section makes no 
reservation, but lays down that a breach of the bond Is committed as soon as a person 
bound over any offence punishable with inprisonment. So A. 666. Facts of 

accused again found in suspicious circumstances without means ofHvelihooiiorun- 
able to give satisfactory explanation of himself does not result in forfeiture of boml 
1932 A. L. J. 112=33 Cr. L. J. 28 x. 

*[ 122 . (i) A Magistrate may refuse to accept any surety offered, or may 

Power to reject sureties. surety previously accepted by him or 

, , . nis predecessor under this Chapter, on the ground 

that such surety is an unfit person for the purposes of the bond : 

. Provided that, bofore so refusing to accept or rejecting any such surety, he 
shall either himself hold an inquiry on oath into the fitness of the ^surety, or 
cause such inquiry to be held and a report to be made thereon by a Magistrate 
subordinate to him. 

(2) Such Magistrate shall, before holding inquiry, give reasonable notice 
to- the surety and to the person by whom the surety was offered and shall in 
making the mquiryjecord the substance of the evidence adduced before him* 

• Magistrate is satisfied, after considering the evidence so adduced 

either before him or before a Magistrate deputed under sub-section (1), and the 


* Section^i22Twas^s^^ by s* 20 of the Code of Criminal Procedure {Amende 

ment) Act, I923|(XVIII of 1923). . % v 



* See Sch. V. Forms XIII, XIV and XV, infm, , u t j- 

f As to punishment for escaping or attempting . to escape, see s. 224 of the Indian 
Penal Code (XLV of i860). , ^ 

J Sub^scctions (3A) and (3B) were inserted by-s« 21 of ilie Code of Crunuial Pre;*..;; 

cedure (Amendment) Act, 1923 (XVIII of 1923). 


ill default of 


report of such Magistrate (if any). '■ that the surety is an unfit person for the pur-^' 
poses the bond, he shall make an order refusing to accept or rejecting, as the 
case may be, such surety and recording his reasons for so doing : 

Provided that, before making an order rejecting any surety who has previ- 
ously been accepted, the Magistrate shall issue his summons or warrant, as he 
thinks fit, and cause the person for whom the surety is bound to appear or to be 
brought before him.] 

Notes.— The ground for refusal by a Magistrate to accept a surety for good 
behaviour under this section must be valid and reasonable and must be dealt with in ' 
each case as it aiises. 15 Cr. L. '|, 169=22 hid. Cas. 745=41 C. 764. An enquiry ' 
under this secdoii is a judicial enquiry and a Magistrate cannot import his own per- : 
sonai kiiowjedge without giving evidence. 7 S. L. R. 94=15 Cr. L J. 378=23 Ind. 
Cas. 746. The i\Iagistraie has a wide discretion under this section to accept or reject 
a certain surety. 12 A. L. J. 1004=26 hid. Cas. 646= 16 Cr. L. J. 54. Section 122 
prescribes the procedure of testing the fitness of the sureties by the Magistrate. 9 
Pat. 741 — A. I. R. 1930 Pat. 217, Rejection of surety merely on police report is bad. 
23 Cr. L. J. 143 = 24 O, C. 303. The failure of surety to show that he has sufficient 
control over the accused is not a valid ground for rejection of the surety. 43 C. 1024= 
20C.W.N. 1133. That surety was convicted for assault is not sufficient to reject him. 25. 
C, W. N. 140. Where sureties are respectable and solvent, they cannot be rejected for 
living at some distance. 44 B. 385 = 21 Cr. L. J. 377. Mere solvency of surety is 
not enongb, 24 Cr. L.J, 795 = 10 O.L.J. 299. The mere fact that a person was challaned 
for theft does not mean that he is not a reliable person. 18 A. L. J. 324=21 Cr. 

L. J, 365, 

123 . (i) If any person ordered to give security under section ro") or section 

1 18 does not give such security*^ on or before the 
date on which the period for which such security 
is to be given commences, he shall, except in the 
cap next hereinafter mentioned, be committed to prisont or, if he is already in 
prison, be detained in prison* until such period expires or until within such 
period he gives the security to the Court or Magistrate who made the order 
requiring it. 

(2) When such person has been ordered by a Magistrate to give security for a 
Proceedings when to be laid exceeding one year, such Magistrate shall, 

before High Court or Court of person does not give_ such security as 

Session. aforesaid, issue a warrant directing him to be 

detained in prison pending the orders of the 
Sessions Judge or, if such Magistrate is a Presidency Magistrate, pending the 
orders of the High Court ; and the proceedings shall be laid, as soon as conveni- 
ently may be, before such Court, 

(3) Such Court, after examining such proceedings and requiring from the 
Magistrate any further information or evidence which it thinks necessary, may 
pass such order on the case as it thinks fit. 

Provided that the period (if any) for which any person is imprisoned for fail- 
ure to give security shall not exceed three years. 

itisA,) if security has been required in the course of the same proceedings 
from two or more persons in respect of any one of whom the proceedings are 
referred to the Sessions Judge or the High Court under sub-section (2), such 
reference shall also include the case of any other of such persons who has been 
ordered to give security, and the provisions of sub-sections (2) and ( 3 ) shall, in 
that event, apply to the case of such other person also, except that the period 
(if any) for which he may be imprisoned shall not exceed the period for which he 
was ordered to give security.] 


Imprisonment 

security. 
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* See foot note J at p. 75. 

n t substituted for the word “may” by s. 2i of the 

Code of Criminal Procedure (Amendment) Act 1923 (XVIII of 1933). 

omitt^^*^*° figutes after this repealed by Act X of 1926 have been 

§ Certain words and figures before this were inserted by Act X of 1926. 


(4)_ If the security is tendered to the officer in charge of the jail, he shall 
forthwith refer the matterlto the Court or Magistrate who made the order, and 
shall await the orders of such Court or Magistrate. 


Kind of imprisonment. Imprisonment for failure to give security far 

keeping the peace shall be simple. 

( 6 ) Imprisonment for failure to give security for good behaviour tlshail, 
where the proceedings have been taken under section icSJ l^e simple andj where 
the proceedings have been taken under ‘‘section to9 or’’ § sc-aion i ajj, be 
rigorous or simple as the Court or Magistrate in each case directs. 


Notes.— Proceedings under this section are not proceedings in confirmation but 
for orders and a Sessions Judge has to pass a definite order binding over and not to 
confirm an order passed by a Magistrate, i 0. W. N. 773. Sub-secnou (2) seetns 
^ contemplate more of administrative than judicial functions to be exercised by the 
J^dge when a case is submitted to him under this section AJ.R, 1934 Sind 
120. This sub-section does not authorise a Sessions Judge to hear a case. Si ind Cas. 
936=25 Cr. L. J. 1112. Sessions Judge cannot accept or reject sureties. He must 
send back the proceedings to the Magistrate. A. L R. 1934 Cal. 4S2 ; A. I. R. s-r^o 
Pat. :2i7. Proceedings under s. 123* should not be taken without notice to persoii 
affected by order. A. I. R. 1933 Pat. 276 = 12 Pat. 770=34 Cr. L. J. 813. ^bSememar’ 
includes order of detention under s. 123. A, 1. R 1931 Rang. J27 fid B.i- 32 Cr. 
K c 888=32 Cr. L. J. n86. Where a case is suhmined 

by buD-divisionai Magistrate under s. 123 to Sessions Judge, he cannot order S. I'b 
; 26 S. L. R. 200=33 Cr. L. J. B98. Impiisonment 

in default of fine must run after expiry of sentence under s. 123. 33 Cr. L. J. 174. 
According to s. 123 a person who fails to furnish security shall be detaineri in prit^on 
for the period for which security was demanded. 31 Cr. L. J, 5B3 ; see aRo lod 
Ind. Gas, 218- 53 M.L. J. 762. An order under s. 123 directing that peiif toner 
should in default of giving security ; suffer simple imprisonment for one year can*- 

762=28 Cr, L. J. 1054 : see also 28 Cr. L. J. 657 = A. L 
926^ Lab, 189. When accused is undergoing imprisonment, an order of 
imprisonment in failure to furnish security is premature. Proper course is to adjourn 
the case till time of imprisonment ends. 28 Bom. L, R 1038 = 27 Cr. L. L 
1163-A. I. R. 1926 Bom. 545. Until case is referred for final order to Sessions 
Judge, proceedings in Magistrates* Court are not terminated so as to end the 
sureties liability. 24 A. L. J. 327=27 Cr. L, J. 377=92 Ind. Cas. S89. After a 

Magistrate has submitted the record to Sessions Court under s. 123 (2) the seisin of 

the case IS thenceforth With that Court. 28 Cr. L. J. 657. The funcdon of the 
Sessions Judge under this section is administrative rather than judicial. But he 
has to hear both parties. 17 S. L. R. i6o=26Cr. L. J. 179=83 Ind. Cas. 883. Under 
s. 123 Sessions Judge has to pass definite orders and not confirm an order passed 
by Magistrate. 26 Cr. L. J. 6s6=A. I, R. 1925 Qudh. 5t7==B5 iXcJ ml 
Penod should ordinarily begin from the date of Magistrate's order and not from chue 
of Sessions Judge's order. 17 S. L. R. 160=26 Cr L. J. 179=83 Ind Cm A 
Magistrate cannot award imprisonment for default of furnishing security. 37 Ind 

SiVb--Divisionai Magls^ 

tete s. 123 S^sions Court is Court of first instance and not court of appeal 
26S. L. R. 201 = 33 Cr. L. J. 898=A. L R. 1932 Sind. 88. Committing person 

t«> prison amounts to sentence of imprisonment. A. I. R. 1934 Mad. 457. ^ 
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*[(3B) a Sessions Judge may in his discretion transfer .any proceediims laid 
before him under sub-section (2) or sub-section (3A) to an .Aiiditiuual StssiaiH 
Judge, or Assistant Sessions Judge and upon such transftT, su-.h .Additional 
Sesssons Judge or Assistant Sessions judge may exercise the powers of a .Sessions 
Judge under this section in respect of such procced!ni,s.] 
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124 . (t) Whenever the District Magistrate or a Chief Presidency Magis- 

]^:v.ver to release persons im- imprisoned 

prisoned for fuilini- to give for failing to give security under this Chapter,* 
securilv. " released without hazard to the community 

' , or to any other person, he may order such person 

to be di 'Charged, 

(2) Whene?er any person has been imprisoned for failing to give security 
irxler tiiis Chapter, the Chief Presidency or District Magistrate may (unless 
the order has been made by some Court superior to his own) make an order 
reducing the amount of the security or the number of sureties or the time for 

which secinity has been required. 

ip 3; An order under sub section (i) may direct the discharge of such 
person eitiier without conditions or upon any conditions which such person 

accepts ■!' 

Provided that any condition imposed shall cease to be operative when the 
period for \^hich such person wa.s ordered to give security has expired.] 

+i( 4 ) 1 he Local Government may prescribe the conditions upon which a 
conditional discharge may be made ] 

^1(5) J^p^oy condition upon which any such person has been discharged is, 
in the opinion of the District Magistrate or Chief Presidency Magistrate by 
whom the order of discharge was made or of his successor, not fulfilled, he may 

cancel the, same.] ■ 

§K6) W'hen a conditional order of discharge has been cancelled under 
sub-section (§), such person may be arrested by any police-officer without 
warrant, and shall thereupon be produced before the District Magistrate or 
Chief Presidency Magistrate. 

^ Unless such person then gives security in accordance with the terms of the 
original order for the unexpired portion of the term for which he was in the 
first instance committed or ordered to be detained (such portion being deemed 
to be a period equal to the period between the date of the breach of the condi- 
tions of discharge, and the date on which, except for such conditional discharge 
he would have been entitled to release), the District Magistrate or Chief 
Presidency Magistrate may remand such person to prison to undergo such un- 
expired portion. 

A person remanded to prison under this sub-section shall, sul^ject to the 
provisions of section 122, be released at any time on giving security in accor- 
dance with the terms of the original order for the unexpired portion aforesaid 
to the Court or Magistrate by whom such order was made ; or to its or his 

successor.) ■ ■ ' ' 

Notes.---Vicle 37 M. 125 F. B. 

125 . The Chief Presidency or District Magistrate may at any time, for 

sufficient reasons to be recorded in writing, can- 
cel any bond for keeping the peace or for good 
behaviour executed under this Chapter by order 
of any Court in his district not superior to his 
Court. 


Power of District Magistrate 
to cancel any bond for keeping 
the peace or for good behavi- 
our. 


Notes. — The provisions ■>! 
cxeciitecL 32 C. 948^9 C. W. N 


this section only gives the power to cancel any bond 
. 860 ; see also iiA.' L, ]. 16*35 A. 103, .AMagis*- 


^ The words *Svhether by the order of such Magistrate or that of his predecessor 
in office, or of some subordinate Magistrate/'* were omitted by s, 22 of the Code of 
Criminal Procedure (Amendment) Act, 1923 (XVIO of 1923). ^ 

t This sub-section was substituted for the original sub-section (3) by the Code of 
Criminal Procedure (Amendment) Act, i923vXVm of 1923. . 

:::'::r:::l:::Sub>se€ti:ohs:'(4)':and/fs):were,:mserted:'-byv#^ v" 

I Sub-section (6) was inserted by -S. '22 of the Code of Criminal Procednt^-'' 
(Amendment} Act* 1923 (XVIIl of I 9 ^ 3 L- 
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true IS noi- compatent under 'this section to send a person to j'liL R. A 
Though no appeal lies from order under s. 107, District ^iagiSifatc ran 
security and cancel bond in his execurjve capacity. 24 Cr, L. j. 

515 see also^ 24 Cr. L., J.- 6i6==s A. I R. 1924 Oudh, 241 ; 24 Cr. ' j 
T9 Cr. L. J. 246=44 Ind. Cas, 3S ; xs A. L. J. 469= iM Cr. L. f. Dis^r 
trate can cancel bond, under $,■ 125^' only on the ground that sofinahim/ 
veiled since the date of . the first Court's order and there Is no lon^tn an 
to keep accused under bond and not on ground that first CourCs 
not proper m his opinion. 44 A. 614=20 A. L. J. 521 = 2', Cr.' l'i 

hf N. L. J. 274. District Magistrate can canrei iioii, 
by Sub-chvisional Magistrate but has no jurisdiction to qnasli pro. 
can be done only by High Court. 23 Cr, L. J. 28 
Magistrate finds an order irregular he 


„ „ . , . :ef<Iing5 ivuich 

_ot — 3Fat. L. ], 103. Where District 
must set It aside, 24 Cr. L. J. 221, 

126. (i) Any surety for the peaceable conduct or guiMl behaviour of 
Discharge of sureties. another person may at any time apply to a 

Presidency Magistrate, District MagistraU:, 
Sub-dmsional Magistrate or Magistrate of the first cla.sss to c.ancel any bond 
executed under this Chapter within the local limits of h is Jurkliction. 

(2) On such application being made, the Magistrate shall issue his sum- 
mons or warrant, as he thinks fit, requiring the person, for whom such .surety is 

bound to appear or to be brought before him. ^ 

*[126 A.] [tWhen a person for whose appearance a warrant or surnmoas has 

Security for unexpired period under the proviso to sub-section 13) 

of bond. of section 122 or under suction 126, sub section 

, , , „ , , , , (2), appears or is brought before him, the Mngi 

strata shall cancel the bond executed by such person] and shall order such person 
to give, for the unexpired portion of the term of such bond, fresh security 
ot the same description as the original security. Every such order shalL 
tor the purposes of sections 121, 122, 123 and 124, be deemed to be an order 

made under section 116, or section 118, as the case may be. 


Any Magistrate or officer m charge of a police-station may 
Assembly to disperse on ^^7 unlawful assembly, or any 

command of Magistrate or assembly of five or more persons likely to cause 
police-officer. ^ disturbance of the public peace, to disper.-je ; 

and it shall thereupon be the duty of the members 
of such assembly to disperse accordingly. 

(2) This section applies also to the police in the town§ of Calcutta§. 

police can act under this section 7B. 42 
supply all necessary force unconditionally in quelling 
disorders and breaches of peace. 55 B. 263=^32 Cr. L. h nLt 

34 Cr. L. J. 705 = A. I. R. 393 ^ Nag. 
77. procession with music, use of public road is not unauthorized liiri 
Conduct of the procession is a material element to be considered. Ihd. Le<ralitv of 
command is to be determined from previous and not subsenuem 



(m) no Magistrate or poiice-olScer acting under this Chapter in good 
faiih, 

(&) no officer acting under section rsi in good faith, 


* The words within quotations have been substituted by Act 35 of 1934. 

+ The Indian Volunteers Act. 1869, of 1869) has since been repealed bv the 
Auxiliary Force Act, 1920 (XLIX of 1920). ■ ; 

J These words were substituted for the words “Governor-General in Council" bv s. 
2 and Sch, ! of the Devolution Act, 1920 (XXXVIII of sf9ao.) ■ : ; ' 


- - ■- 
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128 . If, upon being so commanded, any such assembly does not disperse, 
Use of civil force to disperse. 1/= without being so commanded, it conducts 

. , itself 111 such a manner as to show a determina- 

tion not to disperse, any Magistrate or officer in charge of a police-station, 
whether withm or without the presidency-towns, may proceed to disperse such 
assembly by force, and may require the assistance of any male person, not being 
an officer, ‘‘soldier, sailor or airman in His Majesty’s Army, Navy or Air 
Force*’’ or a volunteer enrolled under the Indian Volunteers Act, i 869 ,t and 
acting as such, for the purpose of dispersing such assembly, and, if necessary 
arresting and confining the persons who form part of it, in order to disperse 
such assembly or that they may be punished according to law. 

129 . If any such assembly cannot be otherwise dispersed, and if it is 

Use of military force. necessary for the public security that it should be 

, . dispersed, the Magistrate of the highest rank 

who IS present may cause it to be dispersed by military force. 


180 . CO When a Magistrate determines to disperse any such assembly by 
Duly of officer commanding he may require any commission or 

troops required by Magistrate ^‘^on-commissioned officer in command of any 
to disperse asseoibly, soldiers in Her Majesty’s Army or of any volun- 

teers enrolled under the Indian Volunteers Act, 
looyt to disperse such assembly by military force, and to arrest and confine 
such persons forming part of it as the Magistrate may direct, or as it may be 
necessary to arrest and confine in order to disperse the assembly or to have 
them punished according to law, 

(2) Every such officer shall obey such requisition in such manner as he thinks 
fit, but in so doing he shall use as little force, and do as little injury to person 
and property, as may be consistent with dispersing the assembly and arresting 
and detaining such person. 

131 . When the public security is manifestly endangered by any such assem- 
Powers of commissioned irili- when no Magistrate can be commu- 

tary officers to disperse assem- ^^^ated with, any commissioned officer of Her 
bly. Majesty’s Army may disperse such assembly by 

military force, and may arrest and confine any 
person forming part of it, in order to disperse such assembly or that they may 
be punished according to law ; but if, while he is acting under this section, 
it becomes practicable for him to communicate with a Magistrate, be shall do 
so, and shall thenceforward obey the instructions of the Magistrate as to whether 
he shall or shall not continue such action. 


Notes — A Magistrate cannot make an order under s. 13 1 absolute without 
complying with the provisions of s. 137 which are mandatory. 38 Ind. Cas. 

!Oo8. 


182 . 


No prosecution against any person for any act purporting to be done 
Froiectioii against prosection this Chapter shall be^ instituted in any 

for acts done under this Chap- except with the sanction 

ter. J [Local Government] ; and- 



* This proviso was added by Act XXVIH of 1920. 

f Section 133 was substituted by s. 24 of the Code of Criminal Procedure (Amend 
ment) Act, 1923 (XVIII of 1923). ' 

I See Sch. V. Form XVI, infm 


{c) no person doing any act in good faith, in coniplianco with :i re- 
quisition under section 12^ or Section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act in ohedii'iict; 
to any order which he was bound to obey, 
shall be deemed to have thereby committed an offence ; 

♦ [Provided that no such prosecution shall be instituted in any Criminal 
Court against any officer or soldier in His Majesty’s Army except wilii the 
sanction of the Governor General in Council,] 

Notes. — Prosecution cannot be started without sanction. i6 M. 473 ; 2 II, 2fri. 
Police officer in charge of p.atrol boat has no power to disperse unlawful asseuitiiy 
by force. 50 C. 318 = 25 Cr. L. J, 467. Policy of lagislature is to afford adequate 
protection to public servant. A, I. R. 1933 Mad. 268=34 Cr. L, J. 528, 

CHAPTER X. 


PUBUB NuIS.4NCKS. 


[lS 3 t 


Coditional order for 
of nuisance. 


(i) Whenever a 
removal 


District Magistrate, a Sub-divisional Magistrate 
Or a_ Magistrate of the first class considers on 
receiving a police-report or other informa' ion and 
_ on taking such evidence (if any) as be thinks fit, 
that any unlawful obstruction or nuisance should be removed from any wav', 
river or channel which is or may be lawfully used by the public, or from any 
public place, or 

that the conduct of any trade or occupation, or the keeping of any goods or 
merchandise, is injurious to the health or physical comfort of the community, 
and that in consequence such trade or occupation should be prohibited or 
regulated or such goods or merchandise should be removed or the keeping 
thereof regulated, or 

that the construction of any building, or the disposal of any substance as 
likely to occasion conflagration or explosion, should be prevented or stopp d. or 
that any building, tent or structure, or any tree is in .such a conditio.'! that it 
is a likely to fall and thereby cause injury to persons living or carrying on 
business in the neighbourhood or passing by, and that in conse quince the 
removal, repair or support of such building, tent or struolure, or tiie 
removal or support of such tree, is necessary, or 

that any tank, well or excav,ation adjacent to any such way or public 
place should be fenced in such manner as to prevent clanger arising to the 
public, or 

that any dangerous animal should be destroyed confined or otherwise dispos- 
ed of, 

such Magistrate may make a conditional order] requiring the person caus- 
ing such obstruction or nuisance, or carriying on such trade or occupation, or 
keeping any such goods or merchandise, or owning, possessing or controlling 
such building, tent, structure, substance, tank, well or 'excavation, or 
owning or possessing such animal or tree, within a time to be fixed in the 
order. 

to remove such obstruction or nuisance ; or 

to desist from carrying on, or to remove or regulate in such manner as m.ay 
be directed, such trade or occupation ; or 

to remove such goods or merchandise, or to regulate the keeping thereof in 
such manner as may be directed ; or 
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ing.lenfofsLucS remote, repair or support, such build- 

to remove or support such tree ; or 

to alter the disposal of such substance ; or 

to fence such tank, well or excavation, as the case may be ; or 

to destroy, confine or dispose of such dangerous animal in the manner provi- 
ded in the said order ; ^ 

or, if he objects so to do, 

to appear before himself or some other Ma^strate of the first or 
second class, at a time and place to be fixed by the order, and move 
vMed^™ set aside or modified in the manner hereinafter pro- 

_ (2) No order duly made by a Magistrate under this section shall be called 

111 question in any Civil Count. 

A public place includes also property belonging to the 
state, camping grounds and grounds left unoccupied for sanitary or recreative 

■ ■ purposes, j ■ ^ - .. 

^ Notes— This section deals with the condition of things at the time when the 
inquiry is held. 22 A. L. J. 436= 1924 AIL 667. It is open to a Magistrate under this 
section, to order the removal of a but he cannot order its reconstruction after 
its removal. 40 C. L. J. 597,^ A Magistrate cannot make an order under this section 
absolute without recording evidence and simply on the basis of local inspection made 
by him. 49 A. 475-25 A. L. J. 377 = 28 Cr. L. J. 291 = 100 Iiid. Cas. 371. Where a 
Magistrate appointed a jury the nominies of the two parties with a foreman appointed 
by himself in proceedings under this section, the jury is not lawfully constituted, 

A. 1. R. 1928 Lab. 1036. Community means same as neighbour or public. 53 a] 
706=33 Cr, L. J. 331. This section deals only with occupations or trade which are 
injurious to health and has nothing whatever to do with harmless trade. Where two 
rival steamers vied with each other in attracting passengers, the section does not apply. 

35 C. W. N. 118 = A. I. R, 1930 Cal. 757=129 Ind. Cas. 106. Under this sect a 
license which is injurious to the physical comfort of the community is a nuisance. 

32 C. L. 42 ==2 1 Cr. L. J. 669. Magis trate has jurisdiction to regulate manner of 
business if injurious to health of community. But Magistrate should not generally 
interfere where Municipality has licensed the same. 1932 A.L.J. 49= 54 A. 359=33 Cr. 

L. J. 524 ; see also 22Cr. L. J. 582 = 62 Ind. Cas. 822. Sub-Section (i) para 2 gives 
ample power to prohibit discharge of an effluent from a factory into a river which 
might be injurious to health. But pollution must be proved by scientific and 
convincing evidence. ^ 8 P. L. T. 302 = 28 Cr. L, J. 317. Construction of a latrine 
on one's own land is not a nuisance. But there may be a nuisance in the wav in 
which it is used. 26 A. L. J. 86 = 39 Cr. L. J. 233-A- h R. 1928 AIL 128. Encroach- 
ment of public way is nuisance by itself without proof of obstruction of way. 
Question of possession is relevant to dicide whether encroachment was fidi 
6 Pat. 428=28 Cr. L. J. 910=8 P. L. T. 452. Where public right of way is denied’ 
the Court must first proceed under s. 139 A. 33 Cr. L. J. 618=1932 A, L* T 330* 
see also 1933 Cr. Cas. 987-A. I. R. 1933 All 615. it is not incumbent on Magis- 
trate to make an inquiry first as to whether there has been encroachment on public 
road or not It is after b£th parties appear before him that he has to make the 
enqmry, 32 Cr. L. J. 5^5-^930 A. L. J. 1335. Person raising his low land and 
causing overflow of red water into other lands caiinot be proceeded against under 
s- 133- 34 Ur, L, J. 679- A. I. R, 1933 Cal 150. Where street is not included in 
mmictp^l jama &mdi ^rimafaa*^ mB,d is not public. A. I. R. 1933 Nag. 267=1933' 

Cr, C. iTOt Where Magistrate passes order without 'recording evidence or listening ' ' 
to objections while accused is answering notice to show cause under s. 133. such 
procedure is improper. 8 0 . W. N. 651=32' Cr. L, J. 1165. ' Under this section 
magistrate should not decide intricate question of title. -33 Cr., L. J, 809=7 Luck. 

583. This section is not intended for long standing obstructions but for an unlawful 
obstiiiction lately built in a public place*, ■ ji ,Cr. L. ,J. ' 167= A. I. R. 1930 Lah. 361 ; 
see also 27 Cr* 27»?4 A. L. J. iii. Section 133 deals with only public nuisances 
and not with private nuisances. ■ So an application for •removal of obstruction of a . 
private path way does not lie. 25 Cr. L. J*-. iii-8«sj,'0. L, J. 659. Danger.*roust, V;-' 
exist at the time .of injury and not at future indefinite jime \ 2 A. L. J, 4^=.26,- '' 

Cf*aH.,¥oLII-fr,^^ . . ' ^ 
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L, J. .104. This section only;einpowersremovaiofobsirticiionanf!tioire<onstnic- 
tion of obsiriiction removed under .the, section* 40 C* L. f. 597 -*-26 Ch. L, ;i7 ; 
see also 51 A, 489*1929 A* L. J. 177*30 Cr. L. J* 561. \Seciioii 1 '^3 
plates that in suitable cases the .order condidonaliy made, may 1 :>l moiliiled, ' 23 A* f*. 
J. 43*26 Cr..L. J. 731*86 Ind. .Cas.'2i9. There is nothing in law to prevent a Magis- 
trate drawing up fresh proceedings under s, 133 based 011 firopcr materials* 34 C, W* 
N* 9S7*A. L R* 1931 Cal, 2. ".Section 133 is not intcjidecl to !)c applirable H> a. rise 
when that is a dma fide dispute' which should be left to be determineil by a Civil 
Court. 22 Cr* L, J. 700 (Lab,) *63 .Ind* Cas* 828* Moreover the niiisanre niiist 
have- been committed in a public... place. 20 Cr. L. J. 566*51 Iml, Cis. H44. 
The mere throwing of rubbish on vacant land between two persons* is iioi 
,sufncieiit to justify proceedings- under s. 133. 24 O. C, 327*23 Cr. L. |. 57. Caai* 
patioh as to' the mode of carrying on the manufacture of !)ricks and mn tci the occupa- 
tion itself is not sufficient to bring the case \vitiiin the section, as it lefcrsonlvio 
prevent nuisance. 2j Cr. LCJ...462* i Lali.163* 56 Ind. Cas. 446. Chapter X aims 
at . enablmg^ the Magistrate to make speedy orders in cases of public 
and for this reason, the jurisdiction of Civil Courts is barred. 23 Bom. L. K. 814- 
22 Cr-L. J.6 o 5*62 Ind. Gas, 877. There is nothing in law to prevent a IMagtstraie 
drawing up fresh proceedings under s. 133 based on proper materials* %i C. \V* N. 
957= 128 Ind. Cas* 810. 

Obstruction. — Chabutra obstructing public way is a nuisance itself* A* L R. 
1930 All. 751*128 Ind. Cas, 604. Obstruction must be of public use of a public riven 
way or channel. 50 A, 871-26 A. L* J. 1285*29 Cr. L. J, 66r. Railway land is not 
necessarily a public place. 4 P: L, T. 402- 24 Cr. L. ]. 855. An ordw ‘ directing 
the removal of a dam constructed across a public river, forming an unlawful obstrm> 
tion to the river course and causing damage to the lower ripaiian owners is jusd led* 
6 O. L. J. 916—21 Cr. L. J. 55. In considering whether an encroachment is iiidawful 


and the normal traffic are to be considered. 


obstruction, the width of the road 
22 A. L. J. 436*26 Cr, L. J. 104. 

Jury.— Before referring the matmr to jury magistrate has to see wheth«*r the 
claim IS made in good faith. 24 Cr. L. J. 457^4 Lab 221* < I I I 741* 4 i if 

1932 Lah. 525 ; see also 12 Cr. L. J. 459 / 26 R L. J V= ,8 Cr; L Trhi 

by a jury of three instead of five is not lerai, Cr f T i., i r 

Report of jurors is illegal if only 4 out of 5 were present atTheiLesiftrdo; 
trate should begin with a fresh jury. 34 C. W. N Q'7 S=-'t r T 

at rs 97 

pot in itself a ground to set aside proceeding. bquiry 

£2^56 a It *35 can b\ claimed. 34 Cr. ?, J. 

• claim. Magistrate can take action even where a dam 6de rittht is 

raised by defendant. 50 A. 871=36 A. L. J. 1285 = 29 Cr. L. J. 661 : see A 

656=21 A. L. J. 529=24 Cr. L. T. 817 ; 28 C L T 2rt-TnrV t t VfJ w 
M agistrate finds that the claim is bound on substandll grounds L'ht m jurisSM 
to refer party to a- Civil Court to establish his right. 24 C. W N Cr T T 

32 Cr. L. J. 200=63 Ind. Cas. 818 ; 9 P.L T.t87Ao Cr r A;tlv 3 pL !fv**'®f 

442 ^S ?Al?‘ T. M ^ ?2'c ■ r 6 fe« 26 ”c, 

of a genuine dispute’as m title is a sufficieni’ ground tor^holdfng timt' the^roSS 
order is not proper. 24 Cr. L. J. 635 = 73 Ind. Cas. 523. ^ conduiona! 

Procedure. Evidence must be taken for an order under s 122 s Lab T T R» 

It IS not incumbent on Magistrate to bold an enquiry first as to whether thwe^'ha« 
been encroachment on public road or not. 1930 A. L. J i22C=1o2o cfc ilv 
Order without opportunity being given to one party to establish claim while 
was asked to establish denial of right cannot stand. 31 C W N X’=T8 Cr r T 
859 ; see also 33 C. W. N. 201 ; 27 Cr. L. T. i2S4 ■ 2c Cr T T ’ r? t I' 
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notice is served and accused appears^, Magistrate -must 'take evidence of both sides. 
24 u. 0. 267^22 Cr. L. J. 765. Magistrate cannot make conditional order absolute 
a- L J 23 Cr, L. J. 25o='9: O. L. J. 64 ; see also 47 B. 89=23 

134* (i) I he order shall, if practicable, be served on the person 
Service or notification of ^g^inst whom it is made, in manner herein pro- 
orden vided for service of a summons. 

(2) If such order cannot be so served, it shall be notified by proclamation, 
published in such manner as the Local Government may by rule direct, and a 
copy thereof shall be stuck up at such place or places as may be fittest for 
conveying the information to such person. 

Notes. — Omission to follow the direction as contained in this section is a mere 
irfcguiarity, 12 H. 475 ; 16 C. 9 ; 3 W. R. Cr. 4. If service of notice of conditional 
order under s. 133 is effected in the manner provided by s. 71 regardless of s. 69 or 
s. 70, service of nofice is defective. 43 C. L. J. 113 = 27 Cr. L. J. 715 = 31 C. W. N. 
148. When order is communicated to those concerned, the method of service is 
immaterial. '‘Person*^ includes any company or association or body of persons. 
24 Cr, L. J. 457=i=4 Lah, 224, , 


Person to .whom order is 
addressed to obey or . show 
cause or claim jur5^ 


135. The person against whom such order 
is made Shan- 


es?) perform, within the time *[and in the manner] specified in the order, 
the act directed thereby ; or 

f^) ^tppear in accordance with such order and either show cause against 
the same, or apply to the Magistrate by whom it was made to 
appoint a Jury to try whether the same is reasonable and proper. 

Notes. — Where a party shows cause an application for jury is not maintainable. 

13 C. W. N. 367. In case of encroachment of public road under control of District 
Board, member of District Board nominated by District Board is not unsuitable 
person to serve the jury. 32 Cr. L. J. 565 ; 1930 A. L. J. 1335. 

136. If such person does not perform such act or appear and show cause 
^ ^ or apply for the appointment of a jury as required 

do section 13S, he shall be liable to the penalty 

prescribed in that behalf in section 188 of the 
Indian Penal Code, and the order shall be made absolute. 

Notes. — An order absolute is passed when a person does not appear either to 
show cause or to apply for jury. 12 M. 475 j 20 A. 501. A magistrate might set 
aside an order passed under s, 136 ex parte on the ground that the opposite party was 
able to attend on the day fixecl. Magistrate must proceed to record evidence as 
provided by s. 137. 19 Cr. L. J. 214=4 Pat L.,W. 50. 

137. (t) If he appears and shows cause 

against the order, the Magistrate shall take evi- 
dence in the matter as in a summons'case, 

( 2 ) If the Magistrate is satisfied that the order is not reasonable and proper, 
no further proceedings shall be taken in the case. 

( 3 ) If the Magistrate is not so satisfied, the order shall be made absolute; 

Notes."— The provisions of section 137 (f) are imperative and the failure ‘of the 
Magistrates to follow the same vitiates the entire proceedings. 49 A. 475=^25 A. L. J. 
377; see also 281 49 A 270; 25 C. L. J, 34g=i8-Cr. L. J. 738 ;^,2oCn L. J. 

2J7. The fiiilure to follow procedure in sub-section (i) vitiates the order and is not 
mere irregularity. 49A. 475«2i8 Cr.. ,L. J.,.291 f/see also if Lah. 247=31 P. L. "R. 

503 ; 28 Cr. L. J. 510 ; 28 Cr. L. J. 60=27 P.'L.: Rv 7H1 ^ O. W. N. 651. Notice 
should specify obstruction. 32 P. L. R, - 11 = 130'Ind. Cas.^ 834. High Court has 
power to confirm or modify order under 137*; 1929^ F/Ll J. 3^5 — 3^ Cr. L. J. 

670. When 'accused first appears in Court pursuant 10 the notice, Magi, stratef has' ,, , 

* These words were inserted by $, 25 of the, Code, of Criminal Procedure ( 
toent)Ac4 igisfXVIIlof 1923)* '■ ■ ' ■ ' ' 
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to first ask Iiiin whether he denied the existence of the right 57C. 36S“~A* L R. 
1930 Cal 486. Order based on tashiidar’s report is not valid as section requires 
that Court should itself go into the .evidence and give a iudicial decision, 20 
A. L. J. 657— 27 Cr. L. J. 864. Magistrate has to hear evidence in support of the 
order before calling a defence 47A 471 = 26 Cr. L, J. 905 ; see also 4 F. L. T. 
■402 = 24 Cr. L. J, 855, A Magistrate has no power to refer a dispute under s. 
133 to Arbitrator. 2 P. L/.T* 6=22 Cr. L. J. 327.^ Where accused appears and prot€sls> 
Magistrate should proceed under s. 137 as if it were a summons case. 25 Cr. L, 
J. 266= 20 A, L. J. 692 ; 32 P. R. Cr. 1917=18 Cr. L. J. 888 ; A L R. 1934 Pat. 
145 ; A. R. 1934, Pat 316. But where Magistrate finds that there is no reliable 
evidence in support of denial, Magistrate must proceed under s, 137. A, I, R. 2934 
All 131. Magistrate should stay proceedings only if there Is some reliable evidence 
in support of denial A, I. R. 1934 Pat. 245. 

138. (i) On receiving an application 
under section 135 to;;appolnt"a jury, ■ 

trate shall— 

(a) forthwith appoint a jury* consisting of an uneven number of persons 

not less than five, of whom the foreman and one*ha!f of the re- 
maining members shall be nominated by such Magistrate, and the 
other members by the applicant ; 

(b) summons such foreman and members to attend at such place and time 

as the Magistrate thinks fit ; 

(c) fix a time within which they are to return their verdict 

(2) the time so fixed may, for good cause shown, be extended by the 
Magistrate, 

Notes. — This section is imperative in its terms. 13 C, W. N. 367. Both Magis- 
trate and party showing cause must nominate jury. 22 Cr. L. J. 577 = 62 Ind. Cas, 
817. The word “forthwith” merely means as soon as he reasonably can. 24 Cr. 
L, J. 457=4 Lah. 224= 5 L. L. J. 420. Where the majority of jurors refused to 
to return verdict Magistrate can discharge them and appoint fresh jury. 44 A. 575 
20 A. L. J. 472 = 23 Cr. L. J. 276, Error in nomination of jury is an irregularity, 
which goes to the root of the proceedings. It is doubtful whether it can be cured 
by s, 537. 31 Cr. L. J. S3=A. I, R. 1930 Pat. 299. Pending civil suit does not bar 
continuance of proceedings under s. 138. 56 C, L, J, 249=34 Cr. L, J. 532. In 
case of encroachment on public road under control of District Board, member of 
District Board is not unsuitable person to serve on Jury. 1930 A. L. J» l$3S, 
Magistrate must exercise his discretion in selecting the jury and must not nerelv 
accept the names, suggested by the complainant. 31 Bora. L. R. 74=30 Cr, L, |, 
785. When nominees of two parties are appointed as Jury and only foreman is 
appointed by Magistrate, jury is not legally constituted. 28 Cr. L. J. 1036= A. L R. 
1928 Lah. 184= 106 Ind. Cas, 220. 

139 . (i) If the jury or a majority of the jurors find that the order of the 

Procedure where jury finds Sf f u 

Magistrate's order to be subject to a modification which the Ma- 

reasonable. ^istrate accepts, the Magistrate shall make the 

order absolute, subject to such modification (if any). 
(2) In other cases no further proceedings shall be taken under this Chapter, 
Notes.— The decision of the jury is binding on the Magistrate. 40 C. L. 1, so? ; 
I2 W. R, Cr. 38. 22 W. R. C. 86. Where three of the jury refuse to give verdict fresh 
jury can be constituted. 44 A. 575=23 Cr. L. J. 276. The recommendations 
of a jury can only be enforced under clause (2) of s. 139. 18 Cr. L. J. 305. 

t[ 139 A. (i) Where an order is made under section 13$ for the purpose 

Procedure where existence of obstxncmn, mkmce or danger to 

public right is denied. m the use of any way, river, channel or 

* - , , - .. , plBce, the Magistrate shall oit ihe appearanci 

before him of the person against whom the order was made, question him m to 

* See Sch, V F orm X VII, tnfra» ' ^ 

men/A2T92?(XVin If Sat of Criminal Procedure (Amend- 


Procedure where he claims 



S. 139 A] 


CO0E OE CRIMINAL ■rROCEBUHE, 


whether he denies the existence of any public right in respect of the wajj river, 
channel or place, and, if he does so, the Magistrate shall, before proceeding 
under section 137 or section 138, inquire into the matter. 

(2) If in such inquiry the Magistrate finds that there is any reliable evidence 
in support of such denial, he shsili stay the proceedings until the matter of the 
existence of such right has been decided by a competent Civil Court ; and if he 
finds that there is no such evidence, he shall proceed as laid down in section 137 
or section 1 38, as the case may require. 

(3) A person who has, on being questioned by the Magistrate under sub-sec- 
tion ( I ), failed to deny the existence of a public right of the nature therein 
referred to, or who, having made such denial, has failed to adduce reliable evi- 
dence in support thereof, shall not in the subsequent proceedings be permited to 
make any such denial, nor shall any question in respect of the existence of any 
such public right be inquired into by any jury appointed under section 
138.1 

Notes. — Where the party causing obstruction to a right of way adduced reliable 
evidence in support of his denial of the existence of the public right in respect of the 
way by producing the revenue records, the Magistrate is bound to stay proceedings 
under this section. 100 Ind. Cas. 119=28 Cr. L. J. 247.^ By passing an order of stay 
under this section the Magistrate ousts his own jurisdiction to decide anything about 
the question of title including the onus of proof. 28 Cr. L. J. 363=100 Ind. Cas. 971. 
The Court has not to consider whether a denial is homfide or not but only whether 
there is reliable evidence in support of it. Manohar v. Ejnperor^ 27 A. L. J. 385 = 
116 Ind Cas. 786. Magistrate cannot depute another Magistrate to make enquiry 
and report, and omission to conduct it himself is irregularity not curable by s. 537. 
50 C. L. J. 291 = 34 C. W. N. 228=57 C. 666. Where there is dispute as to existence 
of public right, best method is to stay proceedings until right is decided by Civil 
Court A. L R. 1927 Oudb 632 ; see also 57 C. 36S5. The object of s. 139 A is to 
prevent an elaborate enquiry as to rights of parties, 34 C. W. N. 957. ^ Where accus- 
ed denies right of way. Magistrate cannot continue proceedings without^ adopting 
procedure under s. 139A. A. I. R. 1930 Lab. 1046=129 Ind. Cas. 222. There is nothing 
in s. 139A. which can exclude the exercise of Courfs inherent powers under s. 54<^* 5^ 
C. 461, This section does not state who is to have the right decided by Civil Court, 
and what order Magistrate has to pass to end proceedings. The Magistrate need not 
stay proceedings indefinitely but must dismiss application, if matter is not settled by 
Civil Court within a certain time. 51 A. 890= A. I. R. 1929 All. 709. No length of 
user can justify encroachment upon xjublic way. Order removing such encroachment 
is legal. A.I R. 1931 Lah. 159. When second party denies the right, be has to produce 
reliable evidence. Magistrate may allow cross examination. 5^, Magistrate 

cannot compel a party to go to Civil Court and specially party in whose favour he is 
inclined. A. L R. 1930 AH. 958 = 125 Ind. Cas. 452. ^ Magistrate has to see whether 
there is any reliable evidence in support of the denial and if so, to adopt procedure 
under s. 139 A. A. L R. 1930 Cal 144= 124 Ind. Cas. 832 : see also 24 A. L. J. 361 = 
27 Cr. L. J. 473 J 4 Pat. 733^7 P« R* T. i36=27Ct. L J. 9. ^ It is doubtful whether 
there can be a waiver of mandatory provision such as is contained in section. 139 A. 
31 Cr. L. J. 53=* A. I. R. 1930 Pat. 199. The Magistrate is not to see the sufficiency 
bat the reliability of evidence in support of the denial. If there is, he must stay his 
hand till other side has gone to the Civil Court. 29 Cr, L. J. 698=30 P. L. R. 687= 10 
Lah, 1 51 ; see also 29 Cr. L. J. 254= A. L R. 1928 Lah. 664* Where there is^ denial 
of the existence of the public right, it is the duty of the Magistrate to inquire into 
the matter under s* X39A, and on the result of his conclusion, depends the question 
whether he should stay proceedings or should proceed under $. 157 or 13B, 

64g«27 Cr* L J* 878=96 Ind, Cas. 126 i see 'also 29 W, N. 649=26 Cr. L.J..^ 
Summary preliminary inquiry is essential before appointment of jury or starting of 
serious inquiry A. I. R, 1933 Pat. 676. Where Magistrate falls to call upon petitioner 
to produce evidence in support of his denial, proceedings before Magistrate was held 
to be without jurisdiciion. 32 Cr. L.J. 621=32 P.L.R.^ Proceedings under s, 139A even 
when stayed, Magistrate can draw up firesh proceedings, 34 X. W. N. 957*3^ L* 
J, i 89« A. I R, 1931 Cal 2, The object of thife': wtion-Js. to prevent Magistate arrof 
gating to himself funciions of Civil Court by ^ mstitutinf elaborate enquiry. 34 C# W.- ^ 
N, Cr. L* L 189. Enquiry by jury under $, 135 can be claimed^; 

"onquiry ''uader sri39 A. 34 "Cr. L. J. 
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cross-examination of witness of second parly and s. 139A does not excliicle Coiirf.^s power 
under s. 540. 58 C, 461 = 32 Cr.X., J. 1187. No length of user can justify 
ment upon public way/ 32'Cr.;L, J.' 1234 =i 93 'i Cr. C. 271. If diere is reliable 
evidence of denial of right, personunoving Court has got to go 10 Civil Court and not 
persoiv against whom order is made. A. L R. 1934 Cal 545. 

140 . ' (i) ' When m order has been made absolute under section 1363 section 
j '■ 1; *. i 37 or section 139, the the Magistrate shall give 

Procedure on order being j^Q^ice^: of the same to the person against whom 
made absoiute, . made, and shall further require him 

to perform the act directed by the order within a time to be fixed in the notice, 
and inform him that, in'' case' ■, of" disobedience, he will be liable to the penally 
provided by section 188 of the Indian Penal Code. 

(2) If such act; is ' not performed within the time fixed, the Magistrate may 

■ ' cause' it to be performed, and may recover the 

Consequence of disobedience 

'-building, goods or other property removed by his 

order, or by the distress and sale of any other moveable property of such person 
within or without the local limits of such Magistrate's jurisdiction. If such other 
property is without such limits, the order shall authorize its attachment and sale 
wlfen endorsed by the Magistrate within the local limits of whose jurisdiction 
the property to be attached is found. 

(3) No suit shall lie in respect of anything done in good faith under this 
section. 


Notes. — Sub-section (2) indicates the proper procedure to be adopted in enforcing 
an order under s. 133. 44 C. L, J, 21 1. Clause (3) refers to suits for damages, 15 C. 
460. (F. B.). Under section (2) Magistrate has discretion to give direction to some 
one else to carry out the order under s. 140 or leave the matter there, until conclusion 
of civil suit. If the Magistrate has not exercised discretion judicially, High Court can 
be moved. 35 C.W.N. 571. As soon as a person against whom an order under ch, X is 
passed dies, the order ceases to have effect and a Magistrate is not entitled to act under 
s- 140. 26 A.LJ. 405 = 29 Cr.L J. 445. Sub-section (i)is mandatory and Magistrate can- 
not refer to issue notice as required by the sub-section. 35 C.W.N. 571 = 58 C. loSB. 

141 . If the applicant, by neglect or otherwise, prevents the appointment of 

, the jury, or if from any cause the jury appointed 

Procedure on failure to ap- l;};ieir verdict within the time fixed 

?eturnw?dic7 or within such further time as the Magistrate may 

in his discretion allow, the Magistrate may pass 
such order as he thinks fit, and such order shall be executed in the manner pro-* 
vided by section 140. 

Notes. — Where jury fails to give a verdict the party may ask for the appoinimeat 
of a fresh jury. 12 C. W. N. 1047, but see 24 A. L. J. 165. Where jury did not return 
verdict in time. Magistrate must enquire before he passes order, 4 P. L. T. 13=24 Cr, 
L. J. 583. Where jury fade i to return verdict, Magistrate has jurisdiction \o make 
order absoltue. But party may be allowed to revert to the other alternative given by 
s. 135' 4 Fat* B, T. 15=24 Cr. L. J. 492 = 72 Ind. Gas. 956. 

142 . (i) If a Magistrate making an order under section 133 considers that 

injunction pending inquiry. f 

M J imminent danger or injury of a serious kind lo 

the public, he may, whether a jury is to be, or has been, appointed or not, is.sue 
such an injunctiont to the person against whom the order was made, as is re- 
quired to obviate or prevent such danger or injury pending determination of the 

matter.;" ■ 

, (2) In default of such person forthwith obeying such Injunction, the Magi- 

strate may himself use, or cause to be used, such means as he thinks fit to obviate 
such danger or to prevent such injury, 

♦ See Sch. V., Form XVfll, ^ 

Sdi, V,,,Form . ' N : V 
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(3) No suit slmll lie in respect of anything done in good faith by a Magi- 
strate tinder this section. ■ : ... 

Notes. — An injunction should be issued only in case of imminent danger. 21 W. 

R. 86; I W. R. 8. 

143« A District Magistrate or Sub'divisional Magistrate, or any other 
. Magistrate empowered by the Local Government 

rnSiicrS o.th=Di,t,ic. M.gi„ra.. in. hi, behalf, . „ay 
public nuisance, order* * * § any person not to repeat nr continue a 

public nuisance, as defined in the Indian Penal 
Codet or any special or local law. 

Notes. — Object is to prevent repetition of nuisance and not original use. A. I. R. 
ig34 Pat. 305. Party complained against must have right to set up defence on merits. 
Summary order without giving party opportunity of being proved is not proper. 
A. I. R, 1934 Pat. 305. 

CHAPTER XI. 

TEMPORARY ORDERS IN URGENT CASES OF NUISANCE OR’ 


APPREHENDED DANGER. 


144 . 


(x) In cases where, in the opinion of a District Magistrate, a Chief 
„ . 4 , , . Presidency Magistrate, Sub-divisional Magistrate 

other MagistrateJ [not being a Magi- 

sance or apprehended danger. olass] specially empowered by 

the Local Government or the Chief Presidency 
Magistrate or the District Magistrate to act under this section, gFthere is suffi- 
cient ground for proceeding under this section and] immediate prevention or 
or speedy remedy is desirable, 

such Magistrate may, by a written order j| stating the material facts of thei 
case and served in manner provided by section 134, direct any person to abstain 
from a certain act or to take certain order with certain property in his posses- 
sion or under his management, if such Magistrate considers that such direction 
is likely to prevent, or tends to prevent, obstruction, annoyance or injury, or risk 
of obstruction, annoyance or injury, to any person lawfully employed, or danger 
to human life, healtii or safety, or a disturbance of the public tranquillity, or a, 
riot, or an affray, 

(2) An order under this section may, in cases of emergency or in cases 
where the circumstances do not admit of the serving in due time of a notice- 
upon the person against whom the order is directed, be passed exparte, 

(3I An order under this section may be directed to a particular individual, 
or to the public generally when frequenting or visiting a particular place. 

(4) Any Magistrate may, *J(either on his own motion or on the application 
of any person aggrieved) rescind or alter any order made under this section 
by himself or any Magistrate subordinate to him or by his predecessor in ■ 
office. ^ '.j, ■' 

^^[( 5 ) Where such an application is received, the Magistrate shall afford 
to the applicant an early opportunity of appearing before him either in person 
or by pleader and shewing cause against the order \ and, if ^ the Magistrate 
rejects the application wholly or in part, he shall record in writing his reasons" 
for so doing.] . . '' .,4 

* Sit Sch. ¥. Form XX, infm* ■ ' ■ ' : 

f XLVof 1S60. v , . ' 

X These words and brackets were inserted by s, 27 of the Code of Criminal Proce- 
dure (Amendment) Act, 1923 (XVIil of 1923). ■ . . • ' 

§ The words were inserted by ... 

I Sek V. Form XX!, 

If These words were .inserted by s. 27, of ; to Code of Crimmal Procedure (Am,en( 3 -/ 
men!) Act, 1933 {XVOl of 1923}* - ■ - 

This"' subsection was'iiiserted''''by'’'# 3 fi 4 ‘’ - 
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* '^[(6) No order under this section shall remain in force for more than two 
months from the making. thereof ; unless, in cases of danger to iTiiinaii lifcj 
health or safety or a likelihood of a riot or an affray, the Local Government^ 
by notification in the official Ga^sette, otherwise directs. 

Notes.-— The object of this section is to provide a speedy and emergent renicily 
in case of disputes which are likely to lead to breach of the peace* 1 1 O. f,.. |. 54-77 
Ind. Cas, 721*125 Cr. L..j; 433.'''' This section is not iiitendec! to restrict ihe liberty 
nf an individual if there is no apprehension of a breach of the peace on account of 
any act to be done by him 82 Ind* Cas. 42*25 Cr» L. J. 1178* 1921 P* 767* ^ Undue 
importance should not be attached to^a temporary injunction under this sernion ju;d 
in a case of rioting an order under this section should not be treated as siibstantive 
evidence of possession. Fat. L. T. 656*81 Ind. Cas. 535. Where there is no 
dispute' as to actual possession, an order under section 144 can be more 
appropriately passed. 10 Pat. L. T, 542. 

Scope and object.— The meaning of *^*annoyance'’ in s. 144 is not confined 
to physical annoyance but mcludes mental annoyance also. 33 Bom. L, R. 59 = A,. 

I. R, 1931 Bom. 135, A Magistrate passing an order under s. 144 is not acting as a 
‘‘Gourt**. 44 M. L. J, 32B* 17 L. W. 409*24 Cr. L. J. 424. Section 144 does not 
enforce Magistrates to make positive orders requiring people to do particular things. 
A. L R. 1931 Cal. 263*53 L. L. J. 175. No order can be passed against the public 
without limitation as to the place. 1930 M. W. N, 841 * A. L R. 1931. Mad. 236* 131 
Ind. Cas. 449. Section 144 is applicable only to temporary orders in urgent cases 
of nuisance or apprehended danger ,* it is not applicable in cases, where there is 
a dispute as to land for the settelement of which s. 145 provides the proper remedy. 

5 P. L. T. 90*24 Cr. L. J. 947 — 75 Ind. Cas 531. if property is found to be in 
joint possession of both parties, no order under s. 145 can be passed and danger 
to a breach of peace can only be overted or avoided, by finding both parties or by 
finding both of them under s. 107, for none has a right to exclude tlie other from 
joint possession. If one of them is found to be in exclusive possession, other side 
can be restrained under s. 144 from interfering with exclusive possession of the 
other and by binding him down. Unless the exclusive possession is imdisptued or 
admitted or concluded by decision of competent Court, enquiring inio claims of 
parties as to ^elusive or joint possession must be held. It is only when after an 
enquiry a decision is arrived at as to the possession of the contending parties, 
septate or joint, an order under s. 144 or 107 against one of the parties' will ricit 
be j ustifiable. A. h R. 1922 Pat. 228. The test to see whether order under s. 144 
was Justified or not is to. find out, whether the act was likely to lead to breach of 
public tranquillity. The likelihood or tendency must be a reasonable or proximate one. 
1930 M, W. N. 841* A. 1. R. 1930 Mad. 236. This section is not mtended 10 vest 
a Magistrate to decide disputes of a civil nature between private individuals and 
to usurp the functions of civil Court. 50 A 414*26 A. L. J. 83=«28 Cr. L. J. 991. 
Where probability of breach of peace exists over a dispute concerning immovable 
property a proceeding under s. 145 is proper. 21 Cr. L. J. 627* i Pat L, T. 369* 

57 ind., Cas. 449 >■ ..see . , .also , . 2 1 ',Cr. L, J. ,24i,*55. Ind. ,Cas., 193.,,? ,20... Cr. L 

J. 829==! Pat L. T. 44 ; 19 Ct L. J. 1002 ; 3 P. L. J. 243«‘J9Cr. L. J. 869. 
The jurisdiction of a Magistrate to pass an order under s, 144 depends on 
the urgency of the case. A mere statement that it considers the case to be 
urgent is not sufficient, if facts show that in reality there is no urgent necessity. 

In a proceeding to set' aside an order under s. 144 High Court would not consider 
whether the opinion of Magistrate on civil rights of parties is right or wrong, 
but whether Magistrate's order Was made with injurisdictioii or not. 23 C. W. N. 
145*28'. C. L. J. ,483*19 Cr* L. J. 95. Unless possession of a party is undis- 
puted s.' 144 can have no ■ application and a Magistrate has no Jtinsdictioiii to pass 
final orders under s. 144. i Pat. L. T. 377*28 Cr. L. J. 646* 57 Ind. Cas. 662. An 
order under s. 144? -Cn Fro. Code has not the effect of disturbing either title or 
possession, though it may prevent exercise of rights entitled to by a person in 
possession. 64 Ind. Cas. 572. Section 145 and not section 144 applies where the 
possession is disputed." 2 Pat- L. T..484*22 Cr.L. J. 685; see also 3 Pat L T. 
826*"24'-'Cr. L. J. 241 ; A, 1. R, 1933 585. Section under s. 144 (2) can be taken 

only where immediate prevention or speedy; remedy is desirable. ... A* I. R, 1934 Cal 
139. Several/methods are open to Magistrate. He can adopt any proper method 
to meet emergency. ■ A.-L E, 1934 Pat 30S. Orders u nder s. 144 are, judicial and 

* Original sub-section (s) was renumbered (6):by 
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not admiiiislniiioiL 35 Bom. L. R. 673-32 Cn L. J, 044. Annoyance includes 
menial miiioyaiice also, 32 Cr. L. J. 507=:= 33 Bom. L. R. 59. Magistrate should be 
catidoiis in exercising power under s, 144* 34 Cr. L. J, 334=A. L R. 1933 Cal 262 
= 34 Cr. L, J. 3".4. Opinion of Magistrate visiting the place should not be lightly 
passed over. 34 Cr. L. J. ■,3:34“A.' F. :R.', 1933 Cal 348. Magistrate can depute 
another Magistrate to hold inquiry but he should come to his own conclusion on 
the materials, 34 Cr.^L. J, 334«A. I. R. 1933 Cal. 348. There Is neither revisional 
nor appellate jurisdiction of Magistrate under cl. (4) of s. 144, but there is a juris- 
diction to rescind or alter any order made under s. 144, either by himself or by a 
3»Iag!Strate subordinate 10 him or by his.predecessor in '.office. 72 Ind. Cas. 171=5* i_ 
Pat, L. R. Cr- 53. There is a clear distinction between interfering with the rights 
of private proprietors and the perpetration of wrongful acts by such proprietors. 
The Criminal Court assumes jurisdiction'^ .to interfere with lawful exercise of a 
person's right of ownership, when such'.exercis.e- 'in 'its ■ ulterior consequences being 
directed primarily against the lawful exercise of another persoiTs right of owner- 
ship, is likely to cause a breach of the peace. '35 C. L. J, '.597«26 C, W. N. 663^ 
24 Cr. L. J. 164 ; see also 16 L. W. 452 = 1922 M, \¥. N. 613 = 69 Ind, Cas. 369. 

Power given in the 4th clause need not be confined to cases where there has been 
a cliange^ of circumstances since the original order. There is no valid reason why 
words of limitation should be read into the section which would have the effect 
suggested. The word '‘alter or rescined*’ clearly empowers the District Magistrate 
to modify or cancel the order upon any ground whatsoever. 23 Cr. L. J. 549=3 
Pat. 94. Where s, 107 or s. 145 will meet requirements of the case s. 144 is not an 
appropriate remedy, and if it is found that the danger was not so imminent 
that it could not ])e otherwise averted and order under s. 144 will be without juris- 
diction. What is deprecated is the habitual and unjustifiable case of s. 144 as a 
substitiiia for s. 107 and 145. /Mf ; see also A. I, R. 1924 Pat. 228. The word ‘alter’ 
in s. 144 (4) cannot nean the substitution of the names of one party for those of the 
other. The District Magistrate, in going beyond altering or rescinding an order, 
acts without jurisdiction. 43 M. L. J. 352= 15 L. W. 423=33 Cr. L. J. 404. Al- 
though under secfion 144 (4) District Magistrate can resined or alter any order made 
by himself or any subordinate Magistrate, this section does not cover a reversal-of - 
an order on grnuncls which interfere, with the discretionary power of the Magistrate 
who originally made the order. 2 Pat. L. T. 654=23 Cr. L. J. 37 ; see also A. I. R. 
1934 Pat. 313. Jurisdiction under this, sub-section is one specially provided and 
is not appellate or revisional. 56 M, 149=33 Cr, L. J. 826. In passing an order 
under s. 144 it should be shown that it was necessary in interest of public 
peace. Likelihood of disturbance must be reasonable and prominent. 33 
M, L. W. 632 = 32 Cr. L. J, 744 ; see also A. L R. 1933 Nag. 277 = 344 
Cr, L. J. 705. Magistrate should not go beyond necessities of case. Even expired 
order can be set aside. A. 1.^ R. 1933 Pat. 185=14 P. L. T, 379. Order 
cannot direct public generally simpliciter. 33 Bom. L. R. 1178=33 Cr. L. J, 75. 
Order prohibiting public generally and certain persons named therein from taking 
part in procession within Municipal limits is vires. Ibid ; see also 32 Cr. L, J. 
763 = 60 M. L. J, 370. No civil suit lies to question propriety of order under 
s. 144. S3A, 484=1931 A. L. J. 354. Order addressed to general public must 
be limited to particular place. 33 Bom L. R. 673=32 Cr. L. J. 1144; see also 
33 Bom. L. R, 59=32 Cr. L. J. 507. Prhna facie Magistrate alone can decide 
whether emergency exists or not and High Court can only interfere if order 
is not reasonable or bom 33 Bom. L. 'R. 59=32 Cr. L. 'J- ‘S07, The 
right of public discussion is a right of every subject and persons convening a meeting 
to discuss religious matters are not doing anything tmlawful. 1 1 Bur. L. T- 59= 18 
Cr. L. J. 512 = 39 Ind, Cas. 480. It is the duty of the execution to uphold civil rights 
declared by Civil Courts by all means available before resorting 10 s. 144. 52. L. J. , 
298«*25 M. L. W» 375 = 28 ^Cr. L, J. 325 see also 23 Cr. L. J. 689= t6 M. L. W. 452. . 
Magistrate acting under this section cannot direct a village Munsif to^ake possession 
of the property in dispute but' caif only direct a party to the proceeding to do 
or abstain Rom doing something. (1916) 2 M. W. N. . 88=33 ^3®- 

Where one order under s. 144 does not prove sufficient for the purpose, the right 
procedure to adopt is to commence proceedings under 107. 20 C. W, N. 758=17 
Cr. L. J. 200s«24 C. L. J. 272. \ ' 

S. 144 (5) was not intended to be -exercised- as an^appellate or revisional >pawer, ' 
but was intended to be exercised when the circumstances arose rendering , thenonti- 
nuance of the order useless. 2 F. L. T,,' 4S4«i2 Cr. L. J. 685. Where the. ■ 

Cr*RCode.~i2 ' ' ' ' ' ;;r 
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applied to Chief Presidency Magistrate to have the noises from an adjoining house 
stopped under the provisions of s. 144. Held, that liioiigh the order \?as in sul'^siance 
outside it as opponents application .was for prevention of nuisance permanently. 22 
Bom. L. i,,57 = 22 Cr., L. J. 521.— 62- Incl. Cas. 400. Where trustee of a temple was 
directed by o,rder under s. 144 to-' abstain from imerfering with crnitliict of llic 
service, order was definite as it sufficiently defined the nets from which 
.the trustee was. required to abstain, 19 Cr. L, J. 933 = 47 Ind. Ciis. 657. Ditstrici 
Magistrate cannot' set aside an order of a Magistrate against one p.arty.iiid siibsiitum 
a similar order against the opposite p'arty. If it is clear tliai it is nui a mere preieiice. 
3 Pat. L. J. 287*= 19 Cr,.-L... J. 800=47 Ind. Cas. 76, An order under s. 144 di)es not 
affect the civil rights of the parties and does not by itself give a right of suit,^ 42 PaiI. 
Cas. 337. Where question of possession is in dispute proper procedure is to act. 
under s. 145 but in cases.; of . great emergency a Magistrate can act imtier s. 144. 
18 Gr. L. J.' .967 = 42 Ind. Cas.. . 327. Order directing abstention from residing at 
particular place is illegal. . A... I- R. 1934' Rang. 124. An ex parte onltt under this 
section cannot be made. A. I. R 1934 Cab 393. Order after efflux of time should, 
not be interfered. Remedy is civil suit for declaration. A. L R, 1934 Oudlu Fy. 
Magistrate cannot make mandatory order directing party to do some act. IIcc;m 
only make restrictive order. A. I. R. 1933 Cal. 724^146 Ind. Cas 169. Magisiraie 
should be cautious in exercising power under s. 144. A. I, R. 1933 Cal. 348 = 34 Cr. 
L. J.334. 

Dispute about land— It is immaterial whether the dispute relates to land, A. 

I, R. 1929 Pat, 714. Where a person wants to enforce his right to possession of 
property, Criminal Courts ought not to lend him aid under s, 144. 30 Cr, L. ]. 1010 
= A. 1 . R. 1929 Mad. 845, Where Magistrate finds th.il iliere \v:is tiq bona fide 
dispute as to actual possession, but the opponent was merely trying to get possession, 
order under s. 144 is warranted and is the best means of preventing the imiiiiiient 
breach of the peace. 30 Cr. L. J. 510= 10 P. L. T, 542. It is only when possession is 
either undisputed or clear beyond doubt that section 144 applies. 2 P. L, T. 4S4- 
22 Cr. L.. J. 685=63 Ind. G.as.^62A 5 see also 61. Ind. Cas. 69.1 = 2..P. .L., T* 455 = 2.2 
Cr. L. J. 442 ; 22 Cr. K J. 685=2 P. L. T. 484, Where Magistrate cm an order 
under s. 144 makes an incidental observation as to possession of the properly it 
cannot have the force of an order under s. 145. 6 P. L. T. 746 = 26 Cr, L. J, 1229, 
Questions of title, fraud, etc., cannot be tried in proceedings under s, 145 or 144, 
3 Pat. 809=26 Cr. L, J. 268. The Oriminril Court is bound to maintain an auction 
purchaser in possession of property purchased after a decree by a Civil Court mvl 
service of writ of delivery of possession. 3 P, L. T. 335 = 23 Or, L. J, 321 ; see also 
3 Pat. L. T. 570 = 23 Cr. L, J. 202. 

Bxpart© order. — Section 144 provides speedy remedy in cases of emergency 
and under sub-section 2, a Magistrate can pass an ex parte order inimediaiely on 
receiving a police report that he is satisfied that immediate action is necessary. 25 
Cr. L. J, 433= A. L R. 1924 Oudh 338. To justify an order ex parte under s. 144 (2) 
Magistrate has to stay whether an emergency exists. High Court cannot interfere in 
revision, unless there is clear evidence showing that there was no such emergency. 
33 Bom. L. R. 59= A. I. R. 1931 Bom. 135=32 Cr. L. J. 507= 130 Ind. Cas. 396; 
see also 60 M. L. J. 378=A. I. R. 1931 Mad. 236. Sub-divisional Magistrate is the 
sole judge of emergency. A. I. R, 1934 Oudh 87. It is not proper for a Magistrate 
who has passed an order under section 144, the propriety or legality of 

which is challenged, to postpone the hearing of the matter from time to time 
until about the termination of the force of the order. 26 C. W. N. 663=24 Cr. L. 

J. 164- 

Nature of proceedings.— Order of Magistrate under s. 144 is not the order of 
a Court. 30 Cr. L. J. 119*52 69= 55 M. L. J. 621 ; see also 24 Cr. L. L 424= 

47 M. 56=44 M. L. J. 328. 

Procedure.— Magistrate is justified in passing an emergent order under the 
section without setting out In the order the grounds of his action. iS Cr. L T. 
892*^41 Ind. Cas. 1203. Proceedings under s. 144 being judicial, the accused has a 
right to know what the information was, on which the Magistrate acted in order to 
show that 'it was unfounded or insufificient, 1930 M. W.N. 849*131 Inti Cas. 
649. Under section 144 (4) District Magistrate has power to set aside proceedings 
drawn up by Sub-Divisional Magistrate, but he could not direct him to draw up 
proceedings under any other section as under s. 145 (i). 33 C. W. N. 723 = A. I R. 
1929 Cal 751 5 ' see also. 2 .P. L. T. 392=22 Cr, L. J. 498. Record should show in 
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t Fo/ess, I,c),,,ac,t 2 Bur. t .J.;22'==*i Rang. 49=24 Cr. L,J. 73 fi sqq 

also !o I , L. r. b62 = A, !. R. 1930 Pat. 1,32. ■ .An order under Chapter XH should 
specify the section iiirier which it is passed, and. the Court of appeal or revision 
p difficulty oi finding, whether it was under s. 144 .or s, 145. 

lo Cr. L. J. 395 = 38 Ind.^Cas. 337. Under section 144 something more is necessary 
than a mere recital of District Magistrate’s opinion. An order issued under the 
secuon must state the matena! facts of the case, justifying the issue of the order. 

25 Cr. L. J. 1178 = A. L R. 1924 Pat 767. A case in, which it ' would' have been 
better to draw up proceedings under :s. 145, should not be ■ proceeded with under 
s. 144. 28 Cr. L. j. !03Cj = A. I. R. 1927 Pat 433;.' .Where , Magistrate disposes of 
tiiepiia iter by taking evkieiicc ^.r /w/i?, 'and' making., enquiries in .the absence of 
peluioncrs and without giving them an opportunity, of adducing their own evidence 
and examining witnesses, procedure is wholly unjustifiable and order must be set 
aside. 5 P. L. T. 419=25 Cr. L. J. 415 ; see also 43 M. L. J. 716=24 Cr. L. J. 429. 
A Magistrate can rely on documentary evidence as to title to corroborate oral 
evidence as to possession, even if the oral evidence were not quite satisfactory. 22 
Cr. L, J. 197=65 Ind. Cas. 853. 

If the effect of the order under s. 144 is that no Mahomedan would be allowed 
to say his prayers in the mosque, order is not justified, 26 C. W. N. 904 = 24 Cr. L 
J- 154* Tho orders of Magistrate under s, 144 based on the rent decree will be good, 
if passed with a view to prevent a breach of the peace which is imminent. 3 Pat.. 
L. 'T. .570.= 23 Cr. L. J. 200. ■ ■ 

Temporary order. — Secuon 144 is applicable only to temporary orders in 
urgent cases of nuisance or apprehending danger, 5 P, L. T. 90=24 Cr. L. J. 947 = 
A. L R, 1924 Pat. 145 = 75 Ind. Cas. 531. Though a person has absolute right to 
use his property as he pleases, if mode of enjoyment, though innocent and lawful, 
results or tends to result, in acts likely lo lead to breach of peace, an order under 
s. 144 restraining person tempoi'arily from enjoying property in that way is justified. 
S5 C, 1077=47 C, L. J. 452 = 32 C. W. N. 613 ; see also A. I. R. 1930 Gab 131 ; 22 
Bom. L. R. 157 = 22 Cr. L. J. S21. 

Valid order under this section.— An order under s. 144 may be addressed 
to the public generally when frequenting or visiting a particular place. No order 
can be passed against the public without that limitation as to place, A. I. R. 1931 
Mad. 242 = 60 M. L. J. 370. When a breach of peace is anticipated, action is to be 
taken against potentialiaw-breakers and not against the peaceful citizens whom, it 
is expected that the law-breakers will molest. 28 Cr. L. ]. 345= A. I. R. 1927 Lali. 
430. Orders under section 144 are not intended to be used as a means of depriving 
ciiizcns of lawful rights, which have been declared by competent Courts. 52 M. L. 
J. 651 = 28 Cr. L. J. 504. An order can be issued to public generally when frequenting 
or visiting a particular place. 26 Cr. L. J. 874=29 C. W, N. 411 The report of 
police as to likelihood of breach of peace gave Magistrate no material for proceeding 
against three petitioners. A. 1. R. 1922 Pat. 239 = A. L R. 1929 Pat 714, An action 
should be taken under s, 144 only in urgent cases of nuisance or apprehended danger 

26 Cr. L. J, 560. Magistrate should inquire into relative rights of parties before 

making ex parie order under s. 144 absolute.' ■ 35 M. L. W. 366= A. I. R. 1932 Mad. 
290. Injunction should be clear and definite. Ambiguous order should be set aside, 
36 C* W. N. 248 = 33 Cr. L J, 5i8 = A. I. R. 1932 Cal 288. Section 144 does not 
empower Magistrate to pass positive orders requiring people to do particular|things. 
58 €.’•.1037 = A. L R. 1931 Cal 263. Under exceptional circumstances, Court has 
po«r to pass order under this section, A. I. R. 1934 Cal. 513. Question of injury to 
property as distinguished^ from danger to or safety of human life occupying the 
properly has got very little relevancy. IMd* Section 144 should not be used for 
anything in the nature of a permanent expedient without the sanction of the Local 
Government 3 P. L. J. 130= 19 Cr. L, J. 365. Successive orders U’oder' section 144 
are open to objection, i Pat. L. T. 44=24'Cr. L J. 829.^ An order prohibiting the 
holding of a rival hi on certain days near the old iai is not uiira vires. 23 C. W. 
N. 141=520 Cr. L. J. 113.' If order under s. i44‘specifies no time it is to be in force, 
the reasonable presumption is that it would operate for two months and not indefi- 
nitely. 2oCr. L*'J. y,SS**S3 Cas.' ^483. Place includes '’municipal ward’* 
provided it is clearly dinned* A. !. R. 1934 Bom. 375'. ' 

SevMon. Court rarely interferes, in revision til! other remedies .have 

been exhausted, in matters under §. 144, where the; Magistrate is- responsible for. the 


inK. 
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peace,.of the District iQ 'Cr.'L. J. When an order iinder s. 144 has expired by 
efflux: -of times' High Court ■ \vill 'not, revise it nor will ii, acIjiKlir;atc iipoii the merits 
thereof. . 47 M. L. J. 439;. .If orders under s. 144 are illegal or u/ira ww' revision 
petition must, be ffled in .High; Court'. 42 M. L. J. ip')~= 6 S Iiid. Cas* iHo ; see also 
23 Cr... L. J.' 404=43 M.. ,.L. J'.35,2,;': Section 435 (3) expressly excludes exercise of 
revisional .powers in eases .under s. 144. 22 Bora. L. R. 157 = 32 Cr. L. J, 521. 
Successive, orders under s. 144. are -open to objeciion. An ordep' iMSsed irn'Icr s. J44 
without serving notice on, the opposite party to show cause is !ia,ble to be set aside. 
20 Cr. L. J, 829= I Pat. L. T. 44, Order passed by Magisirafe after he has passed 
a final order under s. 144, rescinding sale of property kept In custody is ul/rd Vires 
and is liable to revision. ciCr. L.^J. 657. Under clause (4), petiiioiicr jnusi; go 
in the first instance before District Magistrate before coming up in revision to the 
High Court. 5 P. L. T. 90=24 Cr. L. J. 947-, High Ctniri can revise an order 
under s. 144 provided revisional jurisdiction is exercised within two months of the 
order. 58 M. L. J. 148=31 Cr. L. J. 324 ; see also 26 Cr. L. J. 1229 = 6 P. L,^ T. 746 ; 
26 Cr. L, J. 874=29 C. W. N. III. Proceedings under s. 144 are judicial <andi 
therefore subject to revision by High Court. A. 1. R. 1931 Kind- 236 ; but see 
55 M. L. J. 621 = 30 Cr. L. J. 629 ; 20 Cr. L. J. 755=1919 M. W. N. 872. ^ High 
Court will interfere in revision where grounds for action under s. 14.4 by l^lngistniie 
are unfounded or insufficient. 60 M. L. J. 370 = 33 Cr. L. J. 763= A, I. R. I93^ 
Mad. 242. High Court can order stay of proceeding. 63 AL L. J. 594 -“^33 Ur. L. J. 
826. Proceedings under s. 144 are subject to revision by High Court. 6a M. L. J* 
370 = 33 Cr. L. J. 763. 


CHAPTER XIL 

Disputes as to immoveable property. 


145. 


cerning land, etc., is likely to 
cause breach of peace. 


(r) Whenever a District Magistrate, Sub-Divisional i\Iagistrate or 
^ Magistrate oC the first class is satisfied from a 

Procedure where dispute con- pQ][jcg report or other inforn alien that a dispute 

likely to cause ad'breacl:i:""'ol'f'"the''','peace.'. ,'e:xi'Sls ■ 
concerning any land or water or the boundaries 
thereof, within the local limits of his jurisdiction, he shall make an order in 
vsrriting, stating the grounds of his being so satisfied, and requiring the partle.s 
concerned, in such dispute to attend his Court in person or by pleader, within 
a time to be fixed by such Magistrate, and to put in written statements of their 
respective claims as respects the fact of actual possession of the subject of 
dispute. 

(2) For the purposes of this section the expression ‘‘land or water®^ includes, 
buildings, markets, fisheries, crops or other produce of land, and the rents or 
profits of any such property. 

{3) A copy of the order shall be served in manner provided by this Coda 
for the service of a summons upon such person or persons as the Magistrate 
may direct, and at least one copy shall be published by being affixed to some 
conspicuous place at or near the subject of dispute, 

(4) The Magistrate shall then, without reference to the merits of the 

Inquiry as to possession. claims of any of such parties to a right to possess 
^ . ^he subject of dispute, pemse the statements so 

put in, hear the parties [^receive all such evidence as may be] produced by 
them respectively, consider the effect of such evidence, take such further evidence 
(if any) as he thinks necessary, and, if possible, decide whether any and which 
of the parties was at the dale of the order before mentioned in such possession 
of the said subject : 

Provided that, if it appears to the magistrate that any party has within two 
months next before the date of such order been forcibly and wrongfully dis- 
possessed, he may treat the party so dispossessed as if he had been in possession 
at such date t 
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Proviiled that* if the Magistrate-' considers,, the case one of emergency, 
he limy at any finia ailacli the subject of ■ dispute, .'pending his decision under 

this section. 

f s) Nothing in this section shall preclude any pajty so required to attend, 
or any other person interested, from showing- that no such dispute as aforesaid 
exists or has existed ; and in such case, the -Magistrate shall cancel his said 
Older, and all farther proceedings tliereon, -shall be stayed, but, subject to such 
cancellati'.iO, the order of the Magistrate under sub-section (i) shall be final. 

(6) if the Magistrate decides that one of the parties was ^ [or should under 
. the first prodso to sub section (4) be treated as 

If f being] in such possession of the said subject he 

unu! kyahy evict- 

entitled to possession thereof until evicted there- 
from in due course of law, and forbidding all disturbance of such possession 
until such evictionlS [and when he proGeeds under the first proviso to sub-sec- 
tioii (4), may roitore to possession the party forcibly and wrongfully dispossessed]. 

:i (7) When any party to any such proceedings dies, the Magistrate may 
cause the legal representative of the deceased party to be made a party to the 
proceeding, and shall thereupon continue the inquiry, and if any question arises 
as t } who the legal representative of a deceased party for the purpose of such 
proceeding is, all persons claiming to be representatives of the deceased party 
shall be made parties thereto ; , 

41 ■ 

IF (8) If the Magistrate is of opinion that any crop or other produce of the 
property, the subject of dispute in a proceeding under this section pending before 
him, is subject to speedy and natural decay, he may make an order for the pro- 
per custody or sale of such property, and, upon the completion of the inquiry, 
shall make such order for the disposal of such property, or the sale proceeds 
thereof as he thinks fit. 

* (9) The Magistrate may, if he thinks fit, at any stage of the proceedings 
under this section, on the application of either party, issue a summons to any 
witness directing him to attend or to produce any document or thing. 

* (10) Nothing in this section shall be deemed to be in derogation of the 
powers of the Maginrate to proceed under section 107. 

Scope. — Proceedings under this section cannot be instituted with respect to move- 
ables. iiO. L. J. 59=77 Inch Cas. y 2 i,^ 2 S Cr. L. J. 440. In proceedings under 
this section it is not competent to the .Magistrate not only to award possession of the 
land in dispute but also 10 grant a right of way to one of the parties. 26 Bom. L. R. 
436=48 B. 512. The object of this section is to bring to an end by a summary pro- 
cess disputes relating to land, etc., which are in their nature likely if not suppressed, 
to end in breacbe«i of the peace. 25 Cr. L.J. 78 = 75 lad. Cas. 990 ; see also s Pat. 
L. T. 458«25 Cr. L. J. 906=81 Ind. Cas. 442.' The binding character of a order 
passed under s. 145 Cr. Fro, Code, is not under all circumstances to be confined to 
the persons who were actually made parties to the proceeding but may under certain 
circumstances extend to persons other than the parties themselves. 33 C, W. N. 


^ These were inserted by Act XViM of 1.923, 

t Sch. V. Form XXIII, ' ■ xi t .4- 

I For limitation of suits to recover ..possession of such property, toe incuan 
Limitation Act, 190B (IX of 1908), Sch. I. art 47« . . ' . , ^ ^ , 

§ These words were added by s, 28 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVIII of 1923). ' 

i Sub-section (7) was substituted for -the ongmal sub-section (7) by of im 
Code of Criminal Procedure (Amendment)’ Act, 1923 (XVIII of 1923)* ^ ^ 

H Suli-section (8) was addedby ^ 
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s. 145. 2 P, L. T, 484 =s 32 Cr. L. J. 685 ; 63 Ind. Gas. 264. Section 145 does not 
apply where one party is clearly in possession and the other party wants to take 
forcible possession of it. There is no dispute as to possession, i Pat. L, T. 68 1 
22 Cr. L. J. 86. Section 145 of the Code applies where a dispute as to possession of 
land can be conclusively determined, i Pat. L. T. 377 = 21 Cr. L. J. 646; see 
19 Cr. L. J. 113=3 P- L* W. 353 ; 27 M. L. T. 234=54 Ind. Cas. 473, Section 145 
of the Code contemplates the existence of disputes regarding property likely to lead 
to a breach of the peace. If the chance of a breach of peace has disappeared there 
is no necesstiy to maintain orders passed under s. 145, i Lab. 451 = 22 Cr. L. J. 
4—59 Ind. Cas. 36. Section 144 being of general application should not be resorted 
to when s. 145 is sufficient to meet the requirements of a particular ease. 23 Cr. L. 
J* 549=3 573* Dispute as to lease of iac produce from trees is dispute with 

regard to land within s. 145. A. I. R. 1934 Nag. 112. Questions of title are of 
httle importance except so far as they determine actual pojsession. A. LR.1934 
Cal. 95. Action can be taken only when dispute is as to possession. A. L R. 10^^ 
Lah. 145 ; see also A. I. R. 1933 Lah. 409=34 P. L. R. 368 ; A. L R. 1933 Pat. sSV. 
Prohibition under s. 171, Companies Act, does not override s. 145. 37 C. W. N. 
932-34 Cr L. J, 640 Section 145 (i) is mandatory. A. I, R. 1932 AIL 446=34 
Cr. L. j. 156. Inquiry should relate to question of actual possession, 33 Cr. L. T. 
536 ; see also 20 S. L. R. 353 = 34 Cr. L. J, 216. Under s. 147 right to fishery is 
apart from right to land while under s. 145 it relates to particular area, A. i/r. 
1934 Pat. oo, 

PoTindation of the Jurisdiction.— When there is no likelihood of 
□reacn or peace occurring oroceedincy^ nndAi- c. 
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see ajso A. !. R. 1229. Oiiclli. ,526 ; 24. Ct.- J. 100"; The Magistrate Is bound to act 
on Civil Court decree. 3 Pat. L. T;'433=,-23 Cr.-L,' J. 275. 

Breaoli of peace.— -Groiinds:,, as to' existence' 'of likelihood of breach of peace 
slioiik! appear in the first order and, it must satisfy the Court of revision. 22 Cr. L. 
J. 768==64 Inch Cas. 288. Where there is no evidence of likelihood of breach of peace 
l^etween the parties, final order cannot be made under s. 145. 25 C. W. N. 214 — 22 
Cr, L. J. 502=:62 frid. Cas, 326 ; see a.lso 23 Cr. L. J. 303 ; 24 Cr. L. J 263«A. I 
1922 Pat 340 J 24 Cr. L, J. 631 = A. I R. 1923 Lah. 253 ; 24 Cr. LJ. 783 = 74 Ind Cas 
447 ; 34 C. W. N. 899 = A- h R- ^930 Cal. 715 ; A 9 C. L. J. 394=70-Cr, L. 977 ; 30 
Cr, L. J.492 :-ioP. L. T. 63Q ; 2. O. W,. ^.704 = 26 Cr.v'L. J. 1581';, 12 O.'L J. 256 
«2, O, W. K. 220 = 26 Cr. L. J. 944 ; A. L R.I.932 Nag. 134=28 N. L.' R. '154 ; A. I 
R. 1932 Aih 683= 1932 A. ,L. J. 819 34 Cr. L. J, 449.' '-Order under sub-section (ij 

stands nniil it is shov/n that there is no likelihood of a breach of the peace. 33 C. L 
J. 69=25 C. W, X. 215=22 Cr. L. J, 47see.aIso i Lah. 451== '22 Cr. L. J, 4. Breach of 
the peace is possible only if applicant acts illegally. Order in his favour .should not be 
passed. A. I. R. 1932 Nag. 83 = 33 Cr, L. J. '556. ' 

Duty of Magistrate,— ^Magistrate is bound to see who is in actual possession, 
when a person claims as owner, i Pat. L. T. 580=21 Cr. L. J. 785. On a proceeding 
under s. 145 a Magistrate can grant a right of way over land in dispute to*one of the 
parties before him. 48 B. 512 = 26 Bom. L. R. 436 = 26 Cr. L. J. 772. Order of 
possession under s. 145 passed on the evidence of a person not called by either party 
is bad ill law. 17 Cr. L. J. 129. A Magistrate can at any stage of an enquiry under 
s, 145 drop proceedings on being satisfied that there was no appiehension of the 
breach of peace. 17 Cr. L. J. 138. Where proceedings have once been started it is 
the duty of the Magistrate to complete the enquiry and to pass final orders under s. 
145. 24 Cr. L. J. 64-A. I. R. 1923 Mad. 180. Magistrate must make enquiry whether 
parties have put in written statements or not and hear parties and take the evidence 
produced. 4 Pat. L. T. 308=24 Cr. L. J. 557. Magistrate has to first find out who 
are concerned in dispute and as to which of them are in possession. 26 Cr. L. J. 1289 
= 89 Ind. Cas. 153, Magistrate should carefully scrutinise evidence, 27 Cr. L. J, 68. 
The Magistrate must be alert, active and prompt. The Magistrate must himself be 
satisfied, and he must form his own judgment and not proceed automatically upon a 
a mere opinion of the police. 28 Cr. L. J. 929. A. L R. 1928 Nag. ; see also 26 
Cr. L. J. 151 = A. L R. 1926 Pat 51. The judgment In a case under s. 145 should 
form the bais for a discussion of the entire evidence in the case oral and 
documentary. Documents relating to possession cannot be ignored altogether. 

2 Pat. L. T. 333 = A. L R. 1921 Pat. 483. There is a duty on the Court to summon 
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Gr. L. 1. 724. A Court should' not place the. disputed property in llie actual posses- 
sion ' of 'persons/ who are parties., to, the proceedings and who are found not 10 

■ have'' beeii iin'p of the disputed' property. 28 Cr. L. J. 776=^9 p. L. ^ T. 109. 

■ Th« pro'visioiis of this section, are. -mandatory. The Magistrate who has to diaw up 
the Older under s.145 (i) is the Magistrate who after drawing up the order |)rocect]s 

. ' to decide the case. ' 49 A. '32-5=35 .' A. L. J. 246 = 28 Cr. L. J. 231. Under s. 14? 
Magistrate cannot ■ .o.rder' Police to ' deliver house to compIMnaiit or direci^^ ilui 
opposite party not to interfere, with, such a complainant nut 11 he goi a Civil Couri 

■ decree. ■ 14'A. L. J. 146= 17'Cr. L. J. 145. There can be no delegation by a IMagis- 

trate of his duties of inquiry under the section to arbitrators even with tl;e par: itfs 

^'consent. 2 Pat. L. J^" 86 =.i 8 'Cr.. L. ■J.-'i 45 . Possession of one not a parly and wifh 
reference to property not in dispute cannot be declared. 19 Cr L. J. 653-^45 
Cas. 845. Under s. 145 the Magistrate is bound to set fonli the grounds of his 
satisfaction of the existence of danger to a breach of the peace and unless t ills is 
done he acquires no jurisdiction. 2 Pat. L. T. 267 = 22 Cr. L. J. 4SL Magistrate 
must write a judgment giving his findings and not merely fill up form in Schedule 
to the Code. 45 M. L. J. 56 = 16 L. W. 701 = 23 Cr. L. J. 670. Findings as to 
breach of peace is not necessary in final order. After preliminary order, lie has 
only to determine possession of the property. 67 Ind. Cas. 584 = A. I. R. 1922 Lain 
454. Party in possession under Civil Court decree, till shortly before preliminaiy order 
can be maintained in possession by order under s. 145. 42 M. J. 147 = 23 Cr. L. J. 
92 ; see also 3 Pat. L. T. 335 = 23 Cr. L. J. 321 = A. I. R. 1922 Pat. 197* If die 
drst party satisfies the Court as to his possession, then there is no necessity to 
proceed further. 24 Cr. L, J. 507 = A. I. R. 1923 Pat. 31 = 72 hid. Cas. 971. Magistrate 
has to give reasons for his decision sufficient to enable the High Court to determine 
ivhether he has complied with the terms of sub-section (4), and directed his mind to 
the consideration of the evidence adduced. 49 C. 187 = 346 Cr. L. J. 125 = 25 C.W.N. 
887 = 22 Cr. L. J. 449. An order ought to declare the party in whose favour posses- 
sion is found to continue to be in possession of the property until evicted therefrom 
in due course of law and forbidding all disturbance of such possession until such 
eviction. 2 Pat. L. T. 267. The final^ order should accurately describe the land, 
by specifying the boundaries thereof in order to show clearly and exactly what 
land is covered by the order. 22 Cr. L. J. 385. A Magistrate shook! noi without 
satisfaction of the allegation of non-service, reject an a]>pii cation to re-open proceed- 
ings under s. 145 - 32 C. L. J. 14 = 24 C. W. N. 902 = 21 Cr. L. J. B48. Refusal of 
adjournment for production of documentary evidence regarding possession un?icr 
s. 145 is arbitrary and liable to be set aside. 25 C. W. N. 602 = 33 C. L. J. 507 = 22 
Cr. L. J. 335», Parties should not be encouraged to resort to ihe Criminal Coint In 
cases, in which the point at issue between them is one which can more appropriately 
be decided in a Civil Court. 3 L. L. J. 99=22 Cr. L, J. 142=59 Ind. Cas 654. 
Person already declared to be in possession and the property in respect of which it 
is so declared are both exempt from proceedings niider s, 145, i ILit. L. J. 557 = 21 
Cr. L. J. 753=5^ 337. On application under s- 145 a Magistrate's ord^r 

passed on the enquiry and report of Zaildar alone, is wholly bad in law. 21 Cr. L. J. 
563= 57 Ind. Cas. 83 : see also 39 Ind. Cas. 305= 18 Cr. L. J. 565 Magistrate must 
state in writing grounds of his being satisfied that there is likelihood of breach of 
peace on account of dispute. A. I. R. 1932 Mad. 361 = 33 Cr. L. J. 536; A, I. R. 1934 
Nag. 1 12. The reason why grounds sliDuld be stated by Magistrate is that higher 
Court should be able to see whether recourse to summary proceeilings was jusiified. 
A. L R. 1932 Sind. 145 = 26 S. L. R. 353. Where Magistrate arrives at certain 

conclusion of fact after due inquiry, trial de noi/o is not necessary. A. 1 . R. 

1934. Oudh 158. Several methods are open to Magistrate. He can adopt 
any proper nxethod to meet emergency. A. I, R. 1934 Pat. 308. 

Attaoliment. —Power is given under s. 45 to the Magistrate to attach dispuuul 
property, only for the purpose of preserving the peace, where a breach of the peace 
is imminent. 7 Lah. 134=27 L. L. J. 76 i = 8Cr. L. J. 368; see also 26 Cr, L. J. 

324'«3 Bur. L. J. 256 ; 26 Cr. L, J. 1378 = 8 N. L. j. 69. ‘Under s. 145 Cr. Pro. Code, 

a Magistrate has no jurisdiction to attach anything but land and its renis and 
profits. Hence an order for the attachment of a house and movables is ulMi 
mres» 24 Cr. L. J. 85 = 20 A. L. J. 906. Attachment prior to drawing up cf proceed- 
ings is without Jurisdkiioh.^ 2 Fat, L.T. 724-23 Cr. L. J. 64^64 Ind, Cas 848. 

Under s, 145 the Sub-Divisional Magistrate has no jurisdiction whatsoever to attach 
movable properties. 24 O. €.’167=22 Cr.L. J. 625=63 Ind, Cas. 321. It is only 
likelihood of a breach, of the peace that gives the jurisdiction to a Magistrate to take 
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proceedings and attach property. 3 Pat, L. W. 386=19 Cr. L. J. 105. If third parties 
and not the actual parties before the Magistrates, are to be in possession the 
procedure is to attach the property. 20 Cr. L. J. 215 ; see also 18 Cr. L. J. 637=1 
rat. L. u 373. The Magistrate has power to appoint a Receiver to remain in 
custody of property attached under s. 145. ii L. W. 459=27 M. L. T. 234. But a 
Magistrate is not competent to dispossess a party in possession by appointing a 
Receiver. 3 Pat L. J 147= 19 Cr. L. J. 249. In proceedings under Chapter XII of 
LfriiBiiiEl Procedure Code, tlie Ett3.climent shouici continue only until b. competent 
Court has determined the rights of the parties to the property and does not extend 
Uil after the disposal of the appeal from such decision. 19 Cr. L. J. 261=44 Ind. 
Cas. 117. In case of dispute of public pathway, there is no jurisdiction to attach 
, j|, 22 Cr., ,L. J* 464 — 61 Ind, Cas. 848. Where 'there is dispute as to right to 
collect /f/c on plum trees, attacbmem of 4rr.is without jurisdiction. 48 C. 522= 
32 C. L. f. 270=22 Cr. L. J. 313 (S, B.) When once the Magistrate raises the 
aitnehment and drops fiiriber proceedings in the case he has no jurisdiction to direct 
delivery of possession of the disputed property to any person. 1930 M. W. N. 771. 
Where Magistrate is unable to decide as to fact of possession, attachment previously 
made can be continued till Civil Courts decide as to rights of parties, 29 Cr. L. J. 
861 = A. f. R, 1929 Nag. 325. The possession of the Court during attachment in the 
course of proceedings under s. 145 should enure for the benefit of such party in 
whose favour a declaration as to right to retain possession is made. 30 C. W. N. 
541 «95 Ind. Cas. 117. ' , . . 

Eeoeivor.— Atiachment need not be only by prohibitory order. Court can take 
possession or appoint receiver. A. L R. 1933 Lab. 409= 34 P- L. R. 368. Receiver's 
possession IS on behalf of successful party. A. L R. 1932 Cal 29=58 C. 1070=35 
C. W, N. 483. ^ Where inierim Receivers are appointed to manage the suit properties 
in the proceedings under s. 145 the possession which these Receivers exercise may 
justly be regarded as possession on behalf of the party who actually succeeds. 35 C. 
W. N, 483. Where there is no likelihood of a breach of peace, Receiver should be 
directed to hand over the properties to persons from whom possession was taken. 
29 Cr, L. J. 456= A. 1. R. 1928 Mad. 859* The High Court has no power to appoint 
a Receiver pending disposal of a petition to revise an ord^r passed under s. 145. 
49 M, L, J. 593=27 Cr. L. J. 126. Persons appointed by Magistrate to manage 
properties which he has taken charge of have not got powers of a Receiver. A. L R. 
1925 Nag. 297 = 26 Cr. L. J. 1378, Section 146 (2) cannot be so read as to make its 
possessions apply to attachment under section 145 (4) and hence the appointment of 
Receiver under s. 145 (4) is illegal 10 Lah. 800=30 P. L. R. 23 = 30 Cr. L. J. 411. 

Title, relevancy of. — The question of title has been expressly excluded from 
Magistrate's consideration under this section. 29 Cr. L. J. 676=1x0 Ind. Cas. 228. 
Neither proof of title nor an adjudication on the question of title constitutes proof 
of actual possession, 24 W. L.' R. 148 = 29 Cr. L. J. 902 = A. I R. 1928 Nag. 284. 
Even a trespasser is entitled to have his actual possession maintained if it is peaceful 
Ibid, So in proceedings under s. 145 the Court is in no way concerned with the 
question of title. 21 Cr. L. J. 136 (pat.) = 54 Ind. Cas. 616 ; see also 25 Cr. L, J. 78 = 

75 Ind. Cas. 990 ; 25 Cr. L. J. ioSi = 8i Ind. Cas. 905 ; 3 Pat. 809=26 Cr, L. J. 268 ; 

27 Cr, L- J. 44 ; 27 Cr. L. J. 784=95 lad. Cas, 320. Under section 145 the enquiry 
is limited to the fact of actual possession without reference to the merits of the 
claims of any such parties to a right to possess the subject of dispute. The question 
as to which of the parties has a right to possess the subject -of dispute is irrelevant. 

28 Cr. L. J. 437 = A. I R. 1927 All. 476. A Magistrate in "a proceeding under s. 
145 is entitled to look into the question of title only to arrive at a satisfactory con- 
clusion on the question of possession, i Pat'L. T. 387 = 21 Cr. L. J. 748=58 Ind. 
Cas. 252 ; see also 22 Cr. L. J. 350 ; 38 M, L. J. 73=11 L. W. 285=21 Cr. L. J. 
46 ; 26 C- W. N. 1000=24 Cr. L. J. 141. An agreement to get ^ the case decreed 
on title and not to produce any evidence as to possession is not within the scope of 
s. 145, 3 Pat L. T. 628=24 €r. L. J. 279=A. L R. 1929 Pat 76=71 Ind. Cas. 999. 
The factum of possession is a vital question for determination under section 145. 

4 pat, L. W. 120= 19 Cr, L, J. 789, 

Possession.- It is the actual possession of the subject of dispute that must be 
enquired into regardless of the delivery of symbolical possession. 16 Cr. L. J. 736; 
Possession under s. 145 must be absolute and 'Continuous '.and not occasional But 
continuity of possession- should be unde'rstood 'with ' reference 'to 'the object over' 
which it Is exercised* 31 C*. W, N, 334«=*28''Cr^>U. J. '343**A, 1 R. 1927 Cal 313. A'- 
The possession that can he pleaded In a proce^ihg under s, 145. must he p^ses»|6n ‘ ■ 

Cr* P* CcKie—13 
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found OB- a' claim of right to possession. An agent or servant has no such rigliL 
27 Cr,; !,. J.,2I2 = A. L R. iq 26 Nag.;286. Dispossession slioold be wrongful as well 
as forcible. 26 Cr. L J. 268=84 Ind. Cas. 333. This section is not meant to be 
used to protect the possession of a servant against the master. 43 M, L. J. 624- 
V 24 Cr, L. J. 100..; Stealing act- of possession is not , an act of possession. /M facto 
possession means effective occupation or control. 3 Pat. L. T. 291-29 Cr. I. 
, 125. ' A person informal possession of a property in execution of a decree shall be 
deemed to be in possession of the property. 25 Cr. L. J. 917 = A. L R. 1925 Oiitik 
183. Pujari having possession on behalf of trustee cannot set up that possession 
as his own. A. I. R. 1933 Mad. 245=34 Cr. L. J, 88, 

Period of possession.^ — Complainant can get benefit of s. 145 if dispossession 
is two months prior to preliminary order. 32 Cr. L J. 476=26 N. L. R. 377. In the 
absence of order under sub-section (i) proviso to section 545 (4) does not apply, A. 
I, R. 1933 Dah. 143=34 P* D* R* 3 ^ 5 - The material date for the computation of the 

period of two months is the date of the order by the Magistrate and not the 

date of (he complaint. 26 N. L. R. 377 = A. I. R. 1931 Nag. 38; see also 
A. I. K. 1929 Oudh. 526 ; see also 30 Cr. L, J. 1124= A. I. R. 1930 Sind. 52; 

27 Cr. L. J. 68=A. I. R. 1926 Nag. 371 ; 49 C. 177=25 C. W. N. 743 - lint 

m case ot oonapde delay on the part of Magistrate in passing the preliminary orders, 
of more than two months, complainant should not be deprived of the benefit of s, 14 v 
52 M. 66= 56 M. L. J. 33 ; see also 28 Cr. L. J. 782 = A. I. R. 1927 Mad. ^16 ; 44 C, 
J' S 9 ^ A party who entered into possession and retained possession under s. 144, 
shouid be declared to be entitled to possession : the period during which the injunc- 
tion was m force against his opponent cannot be included. i8 Cr. L. J. 301. 

Symbolical possession.— Mere symbolical in execution of an Civil 

Court decree would not be binding on a Criminal Court as against a third party to the 
h ^^^^4=81 Ind. Cas. 928 ; see also 49 C, 177=35 C. W. N. 7^3 : 22 
C. W. N. 479-^8 Cr. L J. 718 ; but see A. 1 . R. 1933 Cal. 424=34 Cr. L. J. 81.0^'' 

Joint possession. Section 145 of the Code does not apply to a case when the 
properties are^jointly held by the parties and the dispute is duly abouu heir shares. 

^4. O. C. 167 = 22 Cr. L. J 625 ; 23 Cr. L. 
T* 7 ^^ 9 - 5 P* L. T. 45 ; but see 2 Lab. 372 = 23 Cr. 

Under s. 145 ought to be drawn up in a case where the 
parties are in joint possession although they hold specific shares therein, 21 Cr, J'.. 

J. 224-- 5 Cr. L. J. 274=54 Ind. Cas. I008 ; see also 27 M. L. T. 234 = 21 Cr. L. L ?i * 

A^ I 76=32 Ind. Cas. 668 * 

r*' /1' ^ 682— 1932 A L. J. 819=33 Cr. L. J. 480. But section 14? Cr P 

P<P-n®* 1 dispute is held under joint title, if one of tlh joint 

owners is m actual and exclusive possession. 20 C. W. N. 518=17 Cr. L. J, 251. 

Immoveable property. -The definition of land as given in Cr. Pro. Code is 
wide enough to cover mining rights and even prospecting or boring licence. 35 C, 

"*63= A. I. R. 1922 Pat. 340. A rigln of 
anL ‘ f- ^ concerning “tangible immoveable property or hand ' 

Tbl •'<•5 of Ae Code. 18 Cn L. L 156 

‘ ““St refer to land or water or the boundaries 

thereof lying within Magistrate’s jurisdiction. 22 P. W. R. Cr. 1917=18 Cr L I Ai 

crops are mmoveable progeny wUhin Le me/ni^^of Clause (2 J fsilt S d isSf 
rdating to the crops which have had already been cuLncl stored I not covereTliys 

?94L®if c^/T i" 6”f ’^68 lL“c A se?t?oi^ " 20 A.\. J* 

is pLLfwrK ® A dispute as to possession of a temple .and for 

asL^teVJeTs'a -fouldX^ ¥r '-"l! 

be the subject of proceedings unde/ s 145 bpitT’ fR?/- n r ^7 r ‘f r ”7 

7/ri;kfr fr « 
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a proceedings under s. 145. 5 Pat L. J. 246=21 Or. L.^ J, 572. Where a dispute con- 
cerns the rights of the respective parties to bore for mineral's over a specific area and 
does not concern land or involve any question of actual possession, s. 145 is not the 
appropriate section to apply- 33 C- L. J. 54=22 Cr. L. J. 99= 59 Ind- Cas. 403. 

Information. — A Magistrate is entitled to initiate proceedings if he receives 
information from any source wliatever that there is likelihood of a breach of the 
peace relating to dispute regarding immoveable properly. 6 P. L. T. 215 = 26 Cr. 

J- 965* The information must be of a character which properly satisfies him 
that at the date of the proceedings there was actual likelihood of breach of peace. 

2 P. L. T. 650=23 Cr. L. J. 27. It may cover knowledge derived by Magistrate by 
reading petftions filed in another proceeding. It is not limited in any particular 
way.^ 1 Pat L. T. 369=21 Cr. L. J. 625. Omission to mention source of informa- 
tion in preliminary order though known does not oust jurisdiction. 25 Cr. L. J. 48 = 25 
Ind, Cas, 736. 

Police report,— A Magistrate as a general rule may refuse to take action at 
all under s, 145 except when a report from the police is sent to him on the matter. 
But it must be a definite statement of opinion by a responsible police officer to the 
effect} that he apprehends that there will be a disturbance of the peace, which is 
beyond his power to prevent. 25 Cr. L, J. 1109= A. h 19^5 Nag. 142 ; see also 
22 Cr. L. J. 205 = I Pat. L. T, 738 = 60 Ind. Cas. 61. The police report and the 
evidence contained therein is inadmissible in evidence about the factum of 
possession. It is useful simply for initiating the proceedings, i P. L. T 501=21 Cr. 
T. J. 735. Proceedings under s. 145 cannot be started on the basis of a police 
report more than three months old there being no likelihood of a breach of the 
peace, when the Magistrate actually drew up the proceedings. 34 C. W. N. 899= A. 

L R, 1930 Cal. 715, Where there is no police report, the statements of inteiested 
parties ought to be received with great caution. If believed it can be acted upon. 
24 Cr. L. j. 304 = 72 Ind. Cas 32. Though it is the imminence of a breach of the 
peace which is the foundation of the Magistrate’s jurisdiction, he is not confined 
to the police report or to rely the whole of it. 49 C. L. J. 428 = 33 C. W. N. 858 = 
30 Cr. L. J. 1027 ; see* also 83 Ind. Cas, 693=5 P. L T. 252 = 26 Cr. L. J. 133. 

Arbitration. — A Magistrate vacting under s. 145 of the Criminal Procedure 
Code has no jurisdiction to refer the dispute to arbitrators and accept their' award 
I Pat, L. W, 748=18 Cr. L. J. 685 = 40 Ind. Cas. 333. In proceedings under s. 
145 a reference to arbitration is not contemplated. But if parties had referred 
dispute to arbitration and the award had been accepted by both the parties, the 
Magistrate would have ground for proceeding under sub-section (5). 25 C. W. N. 
719=22 Cr. L. J, 623 ; see also 7 P. L. T. 288 = 27 Cr. L. J. 220= A. 1. R. 1924 Pat. 
5589=92 Ind. Cas. 172 ; 44 Ind. Cas 122=3 P. L. J. 249=i9Cr. L. J. 266. 

Burden of proof.— Though there is nothing in s. 145 to suggest which party 
should begin the case, it is usual for the second party to begin his evidence. 21 Cr. 
L. J. 136=54 Ind. Cas. 616. Onus is on party denying dispute to prove its non- 
existence. 33 Cr. L J. 46=A. 1. R. 1932 Oudh. 21. The onus lay heavily on the 
plaintiff, to show that the defendant was not in possession of the properties by 
virtue of the title he afieged in the previous proceedings. 21 A. L. J. 554 = 4 Pat. L, T, 
447=28 C. W. N. 277 P. C, = 5o L A. 183=25 Bom. L. R. i359=A. L R. 1923 
P*“.C. 12B. 

Decree of 0ml Court. — Magistrate is not bound to accept evidence of delivery 
of possession by Civil Court. But it he finds delivery of possession has been given, 
such person must be presumed to continue in possession. A. I. R. 1933 Pat. 586 ; 
see also 29 Cr. L, J. 9*^2:'= 20 N. L, R. 14S 5 A. I. R. 1^21 Pat. 295^^^ Pat. L, T. 266 ; 
60 Ind. Cas. 430*20 Cr. L, J. 238 ; 5 P. L. ,T..69. 23 Cr. L. J. 321 «=3 L. T. 335. 
But conclusive orders of Civil Courts as to possession are binding on Criminal Courts. 

3 Pat. L. T. 826=24 Cr. L. J. 241 ; see also 5 Pat L. J.v1E04=i Pat L. % 9=21 Cr. 
L. J. 200 ; 4 P. I*. T. 333«24 Cr. L. J. 939 3 ^7 0 , W. N. 267*24 Cr. B. J. 517, 
Presumption for purposes of s. 145 is that decree holder entered into possession on 
date of decree and continued until disturbed. 10 P. L. T, 869* A. I. R. 1930 P^h 162J 
see also 4 P. t. T. 248=24 Cr. L. J. 465 2.1 Cr. L J. 575 Pat h T* 81. 23 Cr. L. 

J. 92=42 M. L. J. i 47«6S Ind. Cas. 44 ; 25-Cr, L. J., 541*10 P. L. T. 685. Person . 
In possession but dispossessed by execution has to show that he has -since regained no 
possession. 20 Cr. L. J. 445* 51 lud. Cas. 269J see also 25 C. W. N.. ^3= A, h E, 
192.2, Cal 364 =25 Ind. Cas. 7S 3 ^^3 C. 982=30 C. U h 123=20 Cr. B, J. 84a 
CMae»4etnree,fOT possession has been passed-in: layout, of a person a 



■CODE OF CRIMINAL PROCEDURE, 


cient to Stop the enquiry under s. X45- 23 Cr. L. J. 225-=2 Lah. ^72^ A. I R. 1922 
Lab, 348. Taking possession under s., 37. B, T, Act. is not possible and the person so 
taking possession cannot be ousted under Gl. (4). 31 C. W. N. 242 =^28 Cr. L. J. 

A. 1. R. 1927 Cal. 944. The order under s. 145 does not interfere with the siil;se* 
quent order under s. 40 of the Land Revenue Act, by which possession has been 
made over to the party in whose favour mutation has been effected. 26 Cr. L. I. 
1551 = A. L R. 1926 Oudh. 179. 

Local enquiry. There is no hard and fast rule that in every case under s. 14; 
a local investigation must be held. 20 Cr. L. J. 17 (Cal) =48 Ind. Cas. 497. Wlicre a 
final order under s, 145 of the Code is based on a local enquiry of winch no note or 
memorandum is made, it was held that the order was based on no evidence and nnisi 
be set aside. ; 25 C. W. N,^ioo7.= 34 c. L. J. 127 = 23 Cr. L. J. 199=65 Ind, Cas. 855, 
Enquiry as regards possession must be like that in summons case. 2 P. L, T. 267 = 
^ of local inquiry become that of the record and parties are 

entitled to knowledge of it. _ 48 Ind. Gas. 987. In case of local inspection where order 
IS on Magistrate s opinion and on documentary evidence alone and oral evidence 
r jurisdiction. 38 M. L. J. 73-31 Cr. L. J. 46 ; see also 46 

C. 1056 26 C. W. N. 750 — 20 Cr. L. J. 688. Mere inspection and fact of number of 
pei^le supporting a partes claim is not enough to find possession for that party. 
28Cr. L. J. 603—8 P. L. T. 755 = A. I. R. 1927 Pat. 301. It cannot be held that the 
survey of the lands after enquiring from all the parties as to what land was in dispute, 
amounte^toa local enquiry”. It is a mere ministerial act. 3 Pat. L. T. 17 = 23 Cr. 
C. J. 152-6S Ind. Cas. 616. Local inspection would not be a legal substitute for 
CTidence especially where the enquiry on the spot is ex parte and where the evidence 
in the case is practically ignored, i Pat L. T. 569-22 Cr. L- J. 424. 

Portiin.— It is illegal for the Sub-Divisional Magistrate to direct the Darti^s to 
appear before another Magisirate. 2 P. L. T. 186^22 Cr. L L^st^fc’lnd Cas! 

Large area.— There js nothing to prevent a Magistrate from joining numerous 
claims where they are so inter-related as to form one transaction and in dLiing with 

AT is no question or prejudice. 26 Cr^ L. J. 

424-85 Ind. Cas. 40. Where a Magistrate had dealt with a large area of land than 

J. yss-Jsfnd. cli 337.^‘ Ind. Cas. 69 ; see also 1 Pat. L. T. 557=21 Cr. L. 

Party. Order under s. 145 is binding not only on those who were Dirties 
w extends to others not parties. 33 C. W. N. loo^T A j 

R. 1930 Cal. 63. Where a person was not only aware of proceedings undeA *iA 
but has acted tn collusion with one party in order to depriVe thfother^^^^^^^^ 
fruits of their succep in s. 145 case. that the ordei lmdlL. M/^^^^^^ 

s” '3?cTy”;r “ fSTs" A iS-.r? t'rs f“K4" 

M 787— A I R tnon 4 0 A X , r’ -f* 502 = 71 Ind. Cas. 402 ; 52 

il SSmiSt” im ' ’’‘"S L ‘t°Sf °f I '■'l r‘ “■ 

cemed m such a dispute” in s. 145 include persons interested in or daimiM f riZ 

di-spu,. A, ii. p;4'„ 
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to 5o«edin|jLdJr ’"9- Liquidator as such is a party 

‘ j take charge of building and movable 

propert) in building where the dispute is regarding both is proper, A. I. R. ipaa 

i-aii. 409t=:34 p. L. R. 358. 

145 are of quasi-civil nature 

and partite should be given time and opportunity to adduce evidence in support of their 
case. 25 Or. L. 1. 303=76 Ind. Cas. 975. The proceedings are between Crown on 
ne side and all the otner parties on the other ranged as the first party second party 
and so forth. Processes should issue at Government expense. 25 Cr. L T. 1109= 81 
ind. Cas. 933- A. 1 . R. 1925 Nag. 142. If the section is to be consistent, person aginst 
^nomaaorder has been passed under s. 145 must be an ‘accused’ under s 360 
Criminal Procedure Code. 23 Cr. L. J. 125=65 Ind. Cas. 557. 

Defects in procedure.— Non-compliance with strict letter of law in formulating 
order under s. US (i) does not prevent Magistrate from exercising jurisdiction to 
proceed with case. A I. R. 1933 All. 264 (F. B.)=34 Gr. L, J. 414. Failure to state 
grounds of satisfaci ion does not vitiate trial if there is sufficient compliance with 
provisions of s. 145. A. 1. R. 1932 Sind. 145-26 S. L. R. 353. Omission to record 
preliminary order IS curable by s. 537. A. I. R. 1933 Pesh. 88=145 Ind. Cas. 868 ; 
see_ also A. I. R 1932 All. 446=1932 A. L. J. So3=35 Cr. L. J. 156. Where no 
prejuaice IS caused whole proceedings should not be set aside. A. L R. 1932 AIL 
446^1932 A. L. J. £;o3 = 34 Cr. L. J. 156. In a proceeding under s. 145, refusal 
Dy Court to grant adjournment does not amount to irregularity as to render order 
liable to be set aside. A. I. R. 1932 Sind. 145 = 34 Gr. L. J. 216. The Magistrate 
must near the evidence supplied by the parties and must hear the arguments of 
their pleaders. 5 Pat, L. J. 246= i Pat, L. T. 608=21 Cr. L. J. 572 ; see also 5 Pat 
L. W. 103=19 Cr. L. J. 741 = 46 Ind, Cas. 517 ; 21 C. W. N. 928=27 C. L. T. 88 = 

19 ^ J- ; 18 Cr. L. J. 36=36 Ind. Cas. 868 ; 16 Cr. L. J. 789 = 2 L. W. 1208 

—3^ Ind. Cas. 645. It depends on the circumstances of each case whether the 
rejection or the omission from consideration of documents or evidence would be 
tantamount to refusal to exercise proper jurisdiction. 2 P. L. T. 333= A. I. R. 1921 
Pat. 483. Evidence can be shut out only on the ground that justice will be delayed 
or defeated in proceedings under s. 145. 2 P. L. T. 330=22 Cr. L. J. 430=61 Ind. 
Cas. 718. A decision based simply upon consideration of only the oral or the 
documentary evidence is liable to be set aside, i P. L. T. 291=21 Cr. L. J. 601 = 

57 Ind. Cas. 169 ; see also 38 M. L. J. 73=21 Cr. L. J. 46=54 Ind. Cas. 254. Where 
It appears that a party to the dispute has had no opportunity of appearing and 
piittmg in his written statement, the proceeding will be set aside in revision. 20 
Cr. L. J. 725 (N.)=53 Ind. Cas. 615.^ The mere omission by a Magistrate to state 
tlmt he was^ satisfied from the police report that there was a likelihood of a breach 
of the peace is not a fatal defect. 18 A. L. J. 1140= 12 Cr. L. J. 97 = 59 Ind. Cas. 401 ; 
see also A. L R. 1922 Pat. 449* Failure to add a party is not an error of jurisdic* 
tion. 47 C, 438 = 24 C W. N. 97 (per New bould J .) contra Huda J/mibidi 

see also 82 Ind. Cas 691 = 110 L. ]. 757. The essential requisite is that the Magis- 
trate must be satisfied as to existence of a dispute likely to cause a breach of the 
peace. 67 Ind. Cas. 584. Where Magistrate proceeds ex parte with the case it is 
not a mere technical irregularity. 28 Cr. L. f. 418 = A. L R. 1927 Nag. 234 • see 
alsosiCr. L. J. igo=A. L R. 1929 Mad. 847=120 Ind Cas. 895. Errors’ and 
omissions relating to mere procedure and not to jurisdiction cannot direct a Magis- 
trate of his jurisdiction in the absence of prejudice to any party. 26 Cr. L. J. 1292 = 

A, L R. 1926 Sind. 53 = 89 Ind. Cas. 156. Neither omission to publish notice under 
sub-section {3) nor omission to state grounds, and the land in dispute, will vitiate 
the proceedings. 25 Cr. L. J. 1139= A. I. R. 192S Oudh. 152 = 81 Ind. Cas. 963. 
Where the parties concerned had full knowledge of the proceeffings from start to 
finish an omission to^ serve notice on them and to affix a copy of the court’s order 
as required by sub-section (3) is an irregularity curable by s. 537. 25 Cr, L. J. 159= 

A. I. R. 1924 Nag. 171 = 76 Ind. Cas. 303 ; see also 3 Bur, L. J. 256=26 Cr. L. T. 
324=A. L R. 1925 Rang. 111 = 84 Ind. Cas. 548 ; 27 Cr. L. J. 66o=A. I. R. 1925 
Ran^. 270=3 Rang, 169; but see 4 Lah. 66=24 Cr, L. J. 751=74 Ind. Cas. 79. 
Finding as to possession based on evidence in another case is not a finding based 
on legal evidence. 10 O. L. J. 157-23 Cr, L J. 684^25 O. C. 148=69 Ind. Cas. 

2 68. Omission to read over the evidence to the witnesses does not vitiate the order 

under s* 145. 5 F* 3 L. T, 23 ?»^aS Cr. E. J. L R. 1924 Pat 786*^76 Ind. 

Gas. 35. . ' 
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: ' Where a Magistrate did not .record a decision under siib-seclion (4) nor issued 
order containing an order on a supposed right to possession, it was held _ta 
constitute an obvious infringement' of the provisions of Ss, 145 auc! 146. 24 Cr. 

, L. J. 156=71 Ind. Cas, 508. ; The", reiusal to issue summons which is not obligatory 
.011 ..Court to .issue does, not mean , a denial of fair trial 3 Fat. L. T. 433 “'23 
.'L, J. 275 = 66 Ind. Cas. ,419,' Omission 'to read over the evidence to the wiiness 
does not vitiate the order under s. . 145... 5 P. L. T. 237 = 25 Cr. L. J. 89 = 76 Ind. 
Cas. 25. Refusal of adjournment for production of documents, u^ithoui which oral 
evidence could not be appreciated is an arbitrary order constituting (lenial of 
justice. 33 C. L. J. 507=25 C. W. N. 602 = 22 Cr. L. J. 335. A decision arrived 
at in the absence of parties or either of tlieni is iHegal 22 Cr. L. J, 90. A Magistrate 
who refuses to admit documents of title in a proceeding under s. 145 commits an 
error in the exercise of his jurisdiction. 19 Cr, L. J. 764 ; but see 22 C. W, N. 
499=27 C. L. J. 465= 19 Cr. L. J. 68x. A Magistrate should not supplement an 
omission in the final order without giving the opposite party notice of it. 22 C. W. 
N. 552 = 19 Cr. L. J, 732. Want of service of notice under s. 145 (3) Cr. P. Code is 
grave irregularity which vitiates the proceedings and any order passed therein can 
be set aside by High Court. 4 Pat L. W. 183=19 Cr. L. J. 71 = 43 ind. Cas. 103. 
Jurisdiction of a Magistrate is not affected by his not recording in his preliminary 
order under s. 145. 3 O. L. J. 546=19 O. C. 136=18 Cr. L. J. 100 ; see also 18 Cr. 
L. J. i56(Mad.) = 37 Ind. Cas, 524. Where Magistrate had explained everything 
to parties the omission to frame an order as required by s. 145 (i) or omission 10 
serve parties as required by s. 145 (3) will not invalidate order. 18 Cr. I.. J. 

633=39 Ind. Cas. 1001 = 26 P. W. R. Cr. 1917. An omission to serve or record the 

order under s. 145, cl. (4) is an irregularity which will render proceedings liable to 
be set aside ; a Magistrate in case of forcible possession must find the date of 
dispossession for every item of property. 18 Cr. L, J. 660=40 P. R. Cr. 1917, 

Effect of order. — An order under s. 145 is merely directory and lasts only 
until the party in whose favour it is made is evicted in due course of law, 35 C. W, 

N.483; see also 10 P. L. T. 689=30 Cr. L. J. 840= A. 1 . R. 1929 Fat. 505. An 

order under s. 145 is, until superseded, final and binding as any order of Civil Court 
itself could be. 24 O. C. 21 = 25 Cr. L. J. 384= A. I. R. 1021 Oudh. 119=61 Ind. Cas. 
240. But the decision in proceedings under this section is not of such a nature as 
to give rise to a presumption in the Civil Court in favour of the successful party in 
those proceedings. A. 1 . R, 1923 Pat.401 = 71 Ind. Cas. 478. In every case whore 
an order uuder s. 145 has been made, the actual dispossession of the unsuccessful 
party is not a necessary consequence, ii O. L. J. 743 = 26 Cr. L. J. 398 = 84 ind. 
Cas. 942, In case of denial of present possession under s. 145, failure to file a suit 
within three years does not bar a suit for redemption. 23 N. L, R. 164 = A. I. R. 
1928 Nag. 97. Magistrate can direct possession to party in peaceful possession 
until eviction by Court. 27 Bom. L. R. 1353=27 Cr. L, J. 661. An order under 
s. 145 does not mean that the successful parly is thereby entitled as of right, to 
the property in defeasance of whatever legal title there may be existing in favour 
of the rightful owner. 18 L. W. 649=A, 1. R. 1924 Mad. 224=76 Ind, Gas. 76. 
Declaration of possession in favour of party gives rise to a cause of action against 
him personally though he was in possession on behalf of another. 4 Pat. L. T. 
487=A. I, R, 1923 Pat. 558, Where a Criminal Court makes an order under s. 
145 which is found to be without jurisdiction a suit to recover possession is governed 
by Art. 142 of the Limitation Act. 60 Ind. Gas. 860, Order under s. 145 lasts 
only until party in whose favour it is made is lawfully evicted. A. L R. 1932 Cal 
29=55 W. N. 483. Where an order is passed under s. 145 right to sue arise 
from moment to moment. 14 P. L. T. 113=72 Pat 261= A. L R. 1933 Fat, 224. 

^ Evidentiary valne of order. — The order under s. 145 is only & piece of 
evidence to be taken into consideration in determining who is in possession. But it 
is open to the other party to show in a subsequent proceeding that in spite of the 
order they were actually in possession. 31 C. W. N. 964=28 Cr. L. J. 827 = A. L 
R» 1927 Cal 701, A Magistrate is concluded 'by a previous order of a criminal 
Court relating to the subjectin dispute. ■ ,27 F. L. R. 630 = 27 Cr. L J. 8i5»A. L R, 
1926 Lab. 479. The order of a Criminal Court under s. 14$ Cr. F, Code can be 
used as evidence of possession in a subsequent civil suit. 21 C. W, N. 175=30 
Ind, Cas, 356. 

Fresh. prooeedings.^-^Proceedings once, dropped cannot be revived. 23 Cr* 

L. 195=65 Ind. Cas. 8Si, ■ When once an, prder under s, 145 (5) is passed, the 
Magistrate is not competent to revive the proceeding, 'but can only take action to 
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Start a fresli proceeding upon fresh materials .under Clause (i) of the section. 2 P. L. 
T. 267==22:Cr, L.. J, 48i =^62dnd. Gas. 177 .;' see also 1.8 Cr. L. J. 763 = 2 Pat. L. W. 
25 ; 24Cr. L. J. i6o=A. 1. R. 1923'Lah. 81 = 71 Ind. Gas. 513 ; 27 C. W. N. 171 = 
24 Cn L. J. 97. , 

Seciinty for keeping peace. — An order under s. 107 cannot be made on the 
ieniiinalion of proceedings under s. 145. 14 A. L. J. 794= 1 7 Cr. L. J. 527=36 Ind. 
Gas, 495. There cannot be simultaneous proceedings on the same materials * under 
s. 145 and 107. If there are, then the proceedings under s. 107 should be set aside. 

I Pat L. W. 546=j.8 Cr. L. J. ,628 = 39 Ind. Gas. 996. If it is probable that the 
parties to a land dispute. will break the king’s peace before the decision of- the Civil 
Court can be given, that danger can be guarded against by an order under s. 107 in 
an appropriate case. 28 Bom. L, R. 488=27 Cr.'L. J, 734= A. 1 . R. 1926 Bom. 313:=: 95 ' 
Ind. Cas. 62. Where one pnrty is .clearly in possession the proper remedy is to 
lake proceedings under s, 107 of the Code. . i Pat. 'L. T, -681 = 22 Cr. L. J. 86=59 
Ind. Cas. 374 ; see also 21 Cr. L. J. I 34 (Cal) = 54 Ind. Cas. 614 ; A. I. R. 1931 Pat 
347 = 32 Cr. L. J. 1014 ; A. I. R, 1933 Cal 424=34 Cr. L. J. 810 ; 59 Ind. Cas. 
374 == f Pat. L. T. 68 i = 22 Cr. L. J. 86 ; 26 Cr. L. J. 1562=6 P. L. T. 766=90 Ind. 
Cas, 442. It may sometimes be necessary to find parties under s. 107 in order to 
prevent a breach of the peace even though proceedings under s. 145 have been 
taken. 24 O. C. 21 = 21 Cr. L. J. 384= A. 1. R. 1921 Oudh. 119=61 Ind. Cas. 240. 

Power of Magistrate.— -An order once passed is final and cannot be set aside 
reviewed or varied by the same Magistrate or his successor. 48 A. 258 = 24 A. L. 
J. 227 = 27 Cr. L. J. 466 = 93 Ind. Cas. 690. ^ The Magistrate can pass a preliminary 
order under s. 146 (i) merely on an examination of the applicant before him and 
without any other materials. 1931 Cr. C. i53 = A. I. R. 1931 Rang. 51 = 131 Ind, Cas. 
63. The taking of, proceedings is essentially a matter in the Magistrate’s discretion. 

It cannot be filtered by directions of the District Magistrate. 50 C. L. J. 287=34 
C, W. N, 82 = A. L R. 1929 Cal. 805. An order in respect of a larger 
area of land that was included in the proceedings could not be passed. 28 Cr. L. 

J, 929= A. I. R. 1928 Nag. 81. Although the Sub-divisional Magistrate has refused 
to take action under s. 145. District Magistrate can take proceedings suo-moiu under 
that section on the same materials. 43 C. L. J. 586=27 Cr. L. J. io83=A. I. R, 
i 927 ^ 0 iKlh. 316=104 Ind. Cas. 7^7 ; see 43 C. L. J. 586 = 27 Cr. L. J. 1083. A 
Magistrate has no jurisdiction to pass order in respect of law which was not 
referred to the initiatory proceeding. 3 Pat. 288=7 P. L. 288 = 27 Cr. L. J. 220=93 
hid. Cas. 172. A Magistrate cannot in any stage cancel the order initiating proceedings 
if he is satisfied that there is no dispute likely to cause breach of peace, 33 C. W. 
>1.399 = A. 1 . R. 192Q Cal. 328, Magistrate initiating proceedings can stay the 
same on receipt of information as to absence of likelihood of a breach of the peace. 
IMd^ No order can be passed as regards future possession with reference to the 
actual possession at the date of the preliminary order. An order regarding future 
possesion on the strength of an agreement is wrong.^ A. I. R. 1929 Nag, 285 = 121 
Ind, Cas. 47, Where District Magistrate after setting aside proceedings under s. 
144 (4) directs Sub-divisional Magistrate to draw up proceedings under s, 145, order 
so drawn u|3 is without jurisdiction. 33 C. W. N. 723 = A. L R. 1929 Cal. 751, If the 
Magistrate is satisfied that the likelihood of the breach of the peace either did not 
exist or that it has ceased to exist, it is the proper duty of the Magistrate to drop 
the proceedings under s. 145. 27 Cr. L. J. 95=49 M. 232=22 M. L. W. 524, 
Proceedings under s. 107 can be dropped and proceedings under s. 145 can be 
started instead. 19 Cr. L, J. 71:2=46 Ind. Cas. 296. Section 145 is merely intended 
to prevent a breach of the peace and if the Magistrate thinks it sufficient to include 

a porfion of the land, which is the subject of the Police report he can' do 

so. 18 Cr. L. J.692. Proceedings under s. 145 can be converted into one under 
s. 147. 26 Cr, L. J. ^925 Cal ro22 = 85 Ind. Cas. 654. A Magi- 
strate can after final order under s. 144, draw up proceedings under s. 145. i Pat. 

L. T, 369=21 Cr. L. J. 625 = 57 Ind, Cas. 449. It is competent for a Divisional Magis- 
trate to initiate proceedings under s.’ 145, Cr. ,F Code during^he substance of an order 
passed by a Sub- Magistrate under s. 144. 11 L. .W, 459=21 Cr. L, J. 478= 54 Ind 

Cas. 473* Where proceedings under s. 145 have once been started, the Magistrate 
cannot strike them oE lie must pass an order under s, 145 under s. 146. 

20 Cr, L. J. 464=15 Ind. Cas. 352. A Magistrate has no jurisdiction under 
145 to attach movable properties in a 'house. ^'2o,A- D. J. 906=24 Cr. L. J. 85, 
Single procedings under s. 145 is not without jurisdiction 'because some of the parties^^ , 
are-copowned only with possession of a portioii 9f dispute. 24 Cr.^ 
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:A;., L R. 1924 Cal. 539,=^ 71 I«d. Cas. 699. The Magistrate cannot, make an order in 

' '.favour of one of the parties where the,re is no evidence as to a likelihood of a breach 
of peace between the parties or either of them, 25 C. W. N. 2i4-«2 Cr. L. ]. srov: 
62 Ind. Cas. 326. A Magistrate has power to decide whether or 1101 he has jiirisciio 
tion over the land in dispute and %vhere he decides he has no jiirisilicti<)n, 
ft is not a failure to exercise his^ jurisdiction. 22 Cr. L. J. 302 -=61 Ind 
■Cas. 520. A Magistrate has no’ power to pass a temporary order pending Ids decision 
of the question of possession under s. 145. 14 P. L. R, 1921 ==22 Cr. L. j. 
48" 59 Inch Cas. 160, A Magistrate may take further evidence if he thinks it nece- 
ssary to do so, ^ 5 P. L. T...69i=2; Pat L. R. Cr. 104-75 hid. Cas. 535. A Magis* 
trate has no jurisdiction to make an order under this section without any cvidenct* 
being adduced before him, 24 Cr. L. J. 702 = 73 Ind. Cas. 814. The Magistrate can- 
not deal in his order more land than that included in the proceedings. 4 Pat. L T. 
372 = 24 Cr. L. J. 309. If Magistrate comes to the conclusion that there is no danger 
of a breach of peace the proper course is to cancel bis order under s. 145 and* he 
cannot pass an order under cl. (6). Magistrate can record his opinion as to posses- 
sion. 26 Cr. L. J. 1398= A. I. R. 1926 Oudh. 183 = 89 Ind. Cas. 710. A .Magi^traie 
has no jurisdiction to order restoration of possession. AH that the Magistrate is em- 
powered to do is to declare that a particular party is entitletl to possession. 34 Cr 
L. J. 461 = A. I. R. 1924 Lah. 411 = 72 Ind. Cas. 621. After transfer although a Magi- 
strate tried a case, he is incompetent to’’ deliver judgment. 38 C. L. J. 201 = 25 Cr. 
L.J. 192, 

Order without jurisdiotion.—Section 145 (i) requires that a Magistrate has 
to satisfy himself *hhat a dispute likely to cause a breach of peace exists concerning 
any land” and has there to *‘makean order in writing, slating the grounds of his being 
so satisfied^ Failure to comply with the provision makes the Magistrate's order with- 
out jurisdiction. 7 Lali. L. J. 173=26 Cr. L. J. 1177. Under s. 145 a Magistrate has 
jurisdiction to find possession but not the mode of possession or how the possession is 
to be exercised, and hence any order so determining the mode of possession is without 
jurisdiction. 30 C. W. N. 873= A. I. R. 1926 Cal. 1022. If the Magistral e in the 
course of the preliminary order directs that both the parlies be restrained from en- 
tering the property and its compound until further orders, the order is ultra vires. 
A. I. R. 1931 Rang. 51 = 131 Ind. Cas. 63. An order based upon a written state- 
ment of one of the parties supported by his own evidence is not without jurisdiction. 

5 P. L. T. 69*2 Pat. L. R. Cr. 104= A. L R. 1924 Pat. 509=75 Ind. Cas. 555. Order 
bound on no enquiry, but on incidental findings in proceedings under 3/144 is with- 
out jurisdiction. 43M. L. J 7^6=24 Cr.L. J. 429=72 Ind. Cas. 541, Order passe.! 
by Magistrate without taking any evidence himself and depending'solely on report bv 
subordinate Magistrate is one passed without jurisdiction, 33 Cr. L f 336=3; 

L. W. 390= A. I, R. 1932 Mad. 368. 

Order without notice. — Ex parte order wiihout notice is illegal. A. L R. 1933 
Lah. 145 = 34 Cr. L. J. 616 ; see also A. 1 . R. 1930 Lah. 895 = 128 Inch Cas. 31 3 t '■*0 
Cr. L. ]• 1287 = 7 P. L. T. 156 ; 22 Cr. L. J. 90 ; 20 Cr. L. J. 816 (Nag.) = 53 Ind.'Cas. 
720 ; 4 Pat L. T. 723 — 24 Cr. L. J. 345. An order under s. 145 (6) of the Criminal Pro- 
cedure Code made without any notice to the parly affected is entirely ^viihoiu iuris- 
diction. 19 Cr. L. _J. 112=5 Pat. L. W. 254=43 Ind. Cas. 336. Where no prelimi- 
nary order, as required by s. 145, sub-section (i) is served on a panv, ho cannot he 
subjected to the final order. 2 O. W. N. 704=26 Cr. L. T. 1581 = A. !. R. 1025 Oudh 
605 = 90 Ind. Cas. 541. / j - 

Ee-vision.-An order under s._ 145 and proceedings under Chapter XII of tlie Cr. 

19 Cr. L. J. 384=44 Ind. Cas. 741. 18 Cr. 

hZ'c^Crbfo^rnk^; ^9 Cr, L. J. 381. In a dispute under 

, ^ Cpurt cannot, interfere .on the merits so long ■ .as^ llie 

Magistrate is acting within his jurisdiction. ^ ^ ‘ " - 
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in ordinary case. 35 C. W. N„ 374. Magistrate's order should not be lightly inter- 
fered with in revision. 34 P. L. R. 368= A. L R; 1933 Lah. 409. High Court would 
refuse to interfere where there is no question of law and on facts reasons given by 
Magistrate is not unsoiincl. A. L R. 1934 Pat. 33. Where there is no oral evidence 
and decision is based on record of rights, High Court will not interfere. 2 Pat L. T. 
266=- A. I, R. 1921 Pat. 295. Where the Magistrate dismissed an application without 
finding who was in possession his order is revisable. 23 Cr. L. J, 225 = A. I. R. 
1922 Lah, 348=66 Ind. Cas. 65. An order under s. 145 made for the purpose 
of keeping the peace pending the party’s appeal to the civil tribunal and should 
not be lightly disturbed. 17 Cr. L. J. 14$ (M)==33 Ind. Cas. 319. The High Court 
cannot inierfere with the costs under s. 349, Cr. P. Code or s. 107 of the Govenui'ent 
of India Act 17 Cr. L. J. 348 = 35 Ind. Cas. 524. High Court can only interfere if 
the Magistrate’s finding . about possession is. not based on any material before him. 
But he is the sole judge of its sufficiency.' 3 P. L. W. 353« i9 Cr. L, J. 113=43 ind. 
Cas. 401. Making order declaring possession of property not claimed is not a defect 
of jurisdiction. 18 Cr. L. J. 995 = 42 Ind. Cas. 723. The rejection of materia! 
evidence offered by a party would amount to refusal to exercise jurisdiction and is a 
proper ground for revision. 19 Cr. L. J. 529=45 Ind. Cas. 337 4 see also 20 Cr. L. J. 
234 = 49 Ind. Cas 858. Where a Magistrate acts in disregard of an order of a 
Civil Court directing delivery of possession he acts with material irregularity 
Justifying interference by the Higli Court in revision. 37 C. L. J. 256=34 Cr. L. J, 
517=73 Ind. C«s. 53. Where there is no attempt to deal with question of possession 
and there is no finding thereon, order amounts to an infringement of s. 145 and 
can be set aside by High Court in revision. 16 L. W. 338=24 Cr. L. J. 156=71 
Ind. Cas. 508 ; but see 29 Cr. L. J. 861 = A.. 1. R. 1928 Nag. 325 = 111 Ind. Cas. 445. 
Unless the order putting a person in possession is illegal or irregular it cannot be 
interfered with in revision. 6 O. W. N. 17 = 30 Cr. L. J. 381 = A. 1. R. 1929 Oudh. 
82. Absence of reasons and indications as to how a Magistrate arrived at the deci- 
sion in question is a ground for revision. 25 Cr. L. J. 1115 = 39 C. L. J. 366= A. 1. R. 
1924 Cal. 848. A reference asking to confirm a part of the order under s. 145 and 
quash the rest is not in proper form. 44 C. L. J. 593=28 Cr. L. J. 20=99 Ind. Cas. 
loio. It is not the duty of the High Court to examine the evidence to consider 
whether Magistrate might have come to a different finding. 9 P. L, T. 18=28 Cr. 
L. J. 901 = A. I. R. 1928 Pnt. 88. Where an order under section 145 is not plainly 
or palpably wrong, the mere absence of any evidence as to the breach of the peace 
on the record is not a sufficient reason for interfering in revision. 4 O. W. N. 834 = 
28 Cr. L. J. 847 = A. I. R. 1927 Oudh. 359. Omission to record grounds which had 
caused a Magistrate to act should not be a reason to set aside an order otherwise 
justified and valid. 5 Rang. 129 = 28 Cr. L. J, 628= A. I. R. 1927 Rang. 177=102 
Ind. Cas. 91 1. Magistrate going into question of ownership and not explaining how 
a breach of the peace was apprehended, is liable to have the order set aside by the 
High Court in revision. 28 P. L. R. 107 = 28 Cr, L, J. 328=A. I. R. 1927 Lah. 822. 
The mere fact that the Magistrate had not made it clear in his order that there 
was a likelihood of the breach of the peace did not justify interference in revision. 

26 Cr. L« J. 1035 = A, I R. 1925 Nag. 448, The High Court should not entertain the 
application where the Sessions Judge has, under ss. 435 10438, concurrent jurisdiction. 

27 Cr. L. J. 71 = 91 Ind, Cas, 245. The Court as a Court of revision cannot interfere 
with the decision of the trial Court on the factum of possession as long as there is 
evidence in support of that finding. 8 L. L. J. 47=27 P. L. R. 102=27 Cr. L. J. 
471=93 Ind. Cas. 695. Omission to make the initial order as required by s. 145 (r) 
and a failure to make at any subsequent stage an order at least ^ complying with the 
requirements of sub-section (i) to s. 145, make the proceedings entirely without 
jurisdiction. 4 Lah. 66=24 Cr, L. J. 751. The High Court will not ordinarily 
interfeie with a preliminary order under s. 145, Cr. Pro. Code except where such 
order is manifestly illegal. 27 M. L. T, 234=11 L. W. 459=21 Cr. L. J, 73==' 54 Ind. 
Cns. 473. But in a proper case the High Court can call for the records of the 
proceedings of Magistrate under s. 145 Cr, P. Code and interfere in revision with the 
order. 42 A, 214=18 A. L. J. i7i = 55jnd, Cas,. 194. Declaration" as lo^possession 
in spite of contrary civil decree is not revisable, 22 Cr. L., J, 238 (Pat.)=6o Ind. Cas. 
430. The High Court can interfere in revision if there has been not a proceeding 
either in fact or in law as contemplated by^ s. I45« A. L. J. 1140=22 Cr. L. J. 97. 
The mere absence of a finding that there is likelihood of a breach of the peace does 
not justify the interference by the High Court 33 C, L. J. 69=25 C. W. N. .215 = 
22 Cr. L. J. 484=62 Ind. Cas. 180. An arbitrary refusal to examine more than 

a cejdain number of witness in a proceeding- under af 145 affects the exercise,' df; - 
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iurisdiction and Is revisable by the High Court. 2 P, L. T. 350^:22 Cr* J* 430» 
A I R. 1921 Pat. 308 ; see also 35-0. C. i4S==23 Cr. L. J. 684* On a c!ift«*encc m 
opinion in. matters ' under s. 545, Cr. P Code, the Senior Judge’s opinion prevails as 
the jurisdiction exercised byOhe High ^ is under s. mjj ilic OovwnmeiU of 

India Act'and' not under s. 435 and- 439 Or. Pro. Code. 32 C. L. J. 54-22 Cr- J. 99“ 

' 59 Ind. Cas. 403, The death -of the- petitioner for revisions of an order under s. 145 
of the .Code during the' pendency of -the applicaiioii causes the appliraiion to abate. 
23 P.'R. Cr.'i9i9=»2o Cr L.;, J.720=j2 Ind. Cas. 8ao. High Court does 1101 interfere 
with discretion of Magistrate. A. I. R. 1934 PRt 4% 

Goverxtoent, of India: Aot^.B. .107— The High Court can Interfere wiili orders 
under s. 145 only ■ under s. 107 of the Government of India Acf. 27 M. L. T. 234=* 
21 Cr. L. J. 73»=54 ind. Gas. 473"; .see also -24 C. W. N. 97=«47 C. 43S--21: Cr* L. J. 
25 ; 17 Cr. L. J, 369.= ! Pat. L.-J. .336-r Pa.t L. W. 9^^1917 Pat. i (F. B.)«33 
Ind. Cas. 801 .; 48 C, ■522=32 , C. H.v J.. 270=22 Cr. L. J. 213 (S. B.) ; 37 C. L. J. 
39=27 C. W. N..I7i = 24 Cr.-L, J. 97:;:'24-Cr. L. J. 100=71 Ind. Cas, 228. 


146. (i) If the Magistrate decides that none of the parties was then in 
, ■ -I * .r such possession or is unable to satisfy himself as 

dbputT attach subject 0 to which of them was then in such possession of 
- ‘ the subject of dispute, he may attach* it until a 

competent Court has determined the rights of the parties thereto, or the person 
entitled to possession there of : 

t Provided- that the District Magistrate or the Magistrate who has^ allached 
the subject of dispute may withdraw the attachment at any time it he is satisfied 


that there is no longer any likelihood of a breach of the peace in regard to the 
subject of dispute. 


(2) When the Magistrate attaches the subject of dispute, he may, if he 
thinks fit, t[and if no receiver of the property, the subject matter in disfiiite, 
has been appointed by any Givi] Court] appoint a receiver thereof who, subject 
to the control of the Magistrate have all the powers of a receiver 

appointed under the Code of Civil Procedure.§ 

11 Provided that, in the event of a receiver of the property, the subject matter 
in dispute, being subsequently appointed by any Civil Court, possession shall be 
made over to him by the receiver appointed by the Magistrate, who shall there- 
upon be discharged. 

Notes. — The expression ‘‘competent Court*' in this section is wide enough to 
cover a Revenue Court. ^ 22 A. L. J. 803=25 Cr. L. J. 1242. The property can be 
attached where the Magistrate fails to satisfy himself as to which of the parties is in 
possession. 4 C. W N. 655 ; 14 C. 361 ; 21 C. W. N. 1059 ; 23 C. W. N. 910 ; 
6 Bom. L. R. 723 5 7 Bom. L. R. 18 ; 2 Weir no. For attachment order Magistrate 
is not liable. 22 C. L. J. 283=20 C. W. N. 481. An order regarding mesne profits 
during attachment is without jurisdiction. The proper course is to deposit the money 
in Court and allow the parties to litigate for their shares. 20 M, L. T. 247. Rights 
of parties in whose favour Court makes declaration cannot be affected by any act 
of receiver. A. L R 1933 Pat 224=14 P. L. T. 113; 33 Cr. L. J. 956. Where 
civil suit is pending proceeding*; under s 145 should be on appeal. A. L R, 1932 
Nag. 83 = 33 L.J. 556. Where Receiver holds sum in deposit he can make over it to 
the plaintiff in whose favour a declaration has been made. 14 P. L. T. 113= 12 Pat, 
261 ; see also, 34. P. L. R. 242=14 Lah. 4i4«A, I. R. 1933 Lab, 195* Magistrate 
can leave the disputed property in any person's possession. 26 Cr. L J, f&6»A. 
L R» 19^6 Oudh. 146.^ Where' possession as well as rights of parties have been 
determined by the Civil courts ah attachment by a Magistrate is improper. 48 A. 397 
=24 L. J. 399=27 Cr, L. J. 559= A.^ L R, 1926 AIL 68$. Magistrate if unable to 
satisfy himself w hich of the parties is then in possession cannot attach the subject 

si This proviso was added by s. 29 of the Code of Criminal 
ment) Act, 1923 (XVIII of 1923). " 
t These words were inserted by zttd, 

§ Ses now the Code of Civil Procedure, 1908 (V* of 1908). 

1! This proviso was added by s. 29 of the Code of Criminal 
ineht) Act, 1923 (XVIII of 1923). 
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of dispute trader s, 146. 1930 M. W. N. 771 ; see also^r '^e Bom. L. R. 340 ; Brevity 
of an order for attachment is not always a ground for inter/erence by the High 
Court. 32 C. L. J. 127=24 Cr. L. J. 575 = 73 Cas. 271. Order for attachment 
Without a final decision as to possession is unsound. 4 P. L. T. 441 = 24 Cr. L. 
754 * Where there is no evidence as to interference with possession or dispossession 
attachment order is not wrong. 20 N. L. R. t 95 = A. I. R. 1925 Nag. 236 = 85 Ind. 
Cas. 631. Where there is no evidence at all as to which party was in possessiojpi on 
the date of the order under s. 145 Magistrate should not attach. 30 Cr. L. J. 802= 
32 C. W. N. 843. Where parties do not adduce evidence as to possession even 
after adequate opportunities. Magistrate may attach on information received. 30 
Cr. L. J. 894=118 Ind. Cas. 326. Section 146 (2) cannot be so read as to make its 
provisions apply to attachment under s. 145 (4). 30 P. L. R. 23=30 Cr. L. J. 411. 
Where a Magistrate passes an order under s. 146, Cr. Pro. Code a person claiming 
the property need only sue for a declaration. A. 1. R. 1927 Nag. 316. An order under 
s. 146 Cr. P, Code can be withdrawn only when there is no likelihood of breach of 
peace and when the rights of the parties to the proceedings or the person entitled 
to possession has been determined by a competent Court. 26 Cr. L. J. 1055=30 C. 
W. N. 646. All entry in the finally published Record of Rights cannot be regarded as 
constituting the final adjudication of a competent Court within the meaning of s. 
X46 (i). 26 Cr. L. J. 1055 = 30 C. W. N. 646. Subsequent decision though not 
could be legal basis for an order. 25 Cr. L. J. 937. There must be a 
proceeding under s. 145 before an order under s. 146 can be passed. 24 Cr. L. J. 
880=75 ^xid. Cas. 80. Order for attachment merely for allegations and without 
inquiry is wrong. 43 M. L. J. 776 = 24 Cr. L, J. 429 ; see also ; 23 Cr. L. J. 688= 
35 C. L. J. 29T. 

'^[ 147 . ( 1 ) Whenever any District Magistrate, Sub-divisional Magistrate 
^ • * 1 r Magistrate of the first class is satisfied, from 

us^ of immwabTe^ 'pxoplitv, ^ Polpe-report or other information, that a dis- 
etc. likely to cause a breach of the peace exists 

regarding any alleged right of user of any land 
or water as explained in section 145 , sub-section (2) (whether such right be 
claimed as an easement or otherwise), within the local limits of his jurisdiction, 
he may rnake an order t in writing stating the grounds of his being so satisfied 
and requiring the parties concerned in such dispute to attend ihe Court in 
person or by pleader within a time to be fixed by such Magistrate and to put 
in written statements of their respective claims, and shall thereafter inquire 
into the matter in the manner provided in section 145 , and the provisions of 
that section shall, as far as may be, be applicable in the case of such inquiry. 

( 2 ) If it appears to such Magistrate that such right exists, he may make 
an order prohibiting any interference with the exercise of such right : 

Provided that no such order shall be made where the right is exercisable 
at all times of the year, unless such right has been exercised within three 
months next before the institution of the inquiry ; or where the right is exer- 
cisable only at particular seasons or on particular occasions, unless the right 
has been exercised during the last of such seasons or on the last of such 
occasion before such institution. 

( 3 ) If it appears to such Magistrate that such right does not exist, he may 
make an order prohibiting any exercise of the alleged right. 

( 4 ) ^ An order under this section shall be subject to any subsequent decision 
of a Civil Court of competent jurisdiction.] 

Scope.— The provisioos of s. 147 are of an emergency nature and are conducted 
summarily. The word ‘‘such right exists” must be understood to mean “such right 
as is claimed”. 27 Cr. L. J. 841 = A. I. R. 1926 Pat, 348=95 Ind. Cas. 761. Proof 
of specific instances of user is not necessary. General user is sufficient. 27 Cr. L, J. 
841 = 95 Ind. Cas. 761. Section 145 has no application to, a dispute about easement. 


* Section 147 was substituted by s, 30 of the Code of Criminal procedure (Amend- ’ ' 
tnent) Act, 1923 (XVin of 1923).,' ^ 
t Sm Sch V. form XXIV, ' 
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^ Proper 'section is s. 147. 22 Cr. L. J. 768,=A.I.;R. ■1921 Nag. 100 = 64 Ind. Cas* 288. 

■ A’ 'ricylit of way ii'iiiued by the^ execution of vehicular traffic can be declared under s. 
.I47.;2.P. L. T. 681 = 23 Cr.>L:^ J... 739= A- I- 1921 Patd, 227 = 64 Ind. Cas. 131. A 
finding as to which party is in possession though unnecessary does not nriturally 
affect the proceedings. 2 Pat. .-L.-T.. ■■68i=:22 Cr. L. J. 739. Section 147 applies to 
dispute as regards ,, entry ■■ into -a temple or a ' mosque.^ , A. L' R. 1930 Ail 453 = 127 
Ind. Cas. 422. The expression “land or watef^as used in s, 147 does not necessarily 
refer only to private property. Section 147 applies where the question is the right 
to use a certain public street by a particular community. 53 M. L. J. 523 = 28 Cr. L. 
J. 948 = 39 M. L. T. 448. IJnder this section right of personal easement as vrdl as 
public right of way can be claimed. 27 Gr. L. J. 84i = A, LR. 1926 Fat, 348 = 95 
Ind. Cas. 761 ; 16 Cr. L. J. 767=31 Ind. Gas. 367 ; 28 Cr. L. J. 948. Right to take car 
in possession along public road is a right covered by sub-section (i). 27 Bom, L. R. 

1058=26 Cr. L. J. 1422=89 Ind. Cas. 846. In case of dispute as to the right, jo 
worship in a temple, action should be taken under s. (4) and not under s. 145. 26 Cr. 
L. J. 1057 = 48 M. L. J. 528= A. I. R. 1925 Mad. 779 = 88 Ind. Cas. 2, Under s. 147 
right of fishery is apart from right to land. A. L R. 1934 Pat. 86. In the absence cd 
a finding that the right has been exercised within the periods specified the final order 
cannot be maintained. 5 P. L. T, 457=25 Cr. L. J. 996= A. 1. R. 1924 Pat. 784 = 81 
Ind. Cas. 708. Magistrate has jurisdiction to pass a prohibilary order. 23 C. W. N. 
956=20 Cr. L. J. 251 = 49 Ind. Gas. 923. Dispute as to right to collect tolas from 
a hut is within the section. 24 C. L. J. 437 = 2 C. W. N. 439=18 Cr. L. J. 113 = 37 
Ind. Cas. 465. Order based on report of subordinate Magistrate 011 local enquiry 
and on the written statement of the parties are not ultra vires. 17 C. L. J. 478= 
36 Ind. Cas. 158. In case of dispute regarding water course, where breach of peace 
is apprehended, Magistrate should take security from both parties under section 107 
and leave the parties to have their rights settled by Civil Court 27 Cr. L. J. 8oi = 
A. I. R. 1926 Lab. 550=95 Ind. Cas. 465. In case of enquiry under s. 147, opportu- 
nity should be given to parties to establish their case. Order affecting persems 
not parties to the proceeding is ultra vires. 20 Cr. L. J. 110=48 Ind. Cas. 990. 
Order must be based on a clear finding that the right was exercised within three 
months or during the last season or occassion before the enquiry. 2 P, L. T. 364=22 
Cr. L. J. 463= A. I. R. 1929 Pat, 486=61 Ind. Cas. 847 ; see also 20 Cr. L. J. 558== 51 
Ind. Cas. S46. Three months are not the three months prior to order, but three 
months next before the institution of the inquiry. A. 1. R. 1930 AH, 452=127 Ind. 
Cas. 422, Date of institution of enquiry is the date which the grievance of the com- 
plaint is brought to the notice of the Magistrate directly or indirectly. A. I. R. 1930 
Pat, 349. The expression ^institution of the inquiry'* in s. 147 Cr. Pro. Code dots not 
mean the date when the formal proceedings are drawn up under the section, 44 Cr. 
L. J. 214 = 99 Cas. 33, Proceedings under section 145 can be converted into 

proceedings under section 147 and not s. 145. 26 Cr. L. J. 1057 = 85 hid. Cas. 654. 
The mere fact that the Magistrate cannot pass an order under sub-section {2) is no 
reason for passing an order in favour of the opponents under sub-section (3), 27 Bom. 
L. R. 1058=26 Cr. L. J. 1422=89 Ind. Cas. 846. Order against Hvi gomasta ol d, 
proprietor under this section is not illegal, and the omission to add the proprietor as 
party to the proceeding is a mere irregularity. 6 P. L. T. 799=27 Cr. L. J, 142 = A. 

I. R. 1926 Pat 196=91 Ind. Cas. 814, Where the matter in dispute has already been 
decided hy Civil Court, Magistrate has no jurisdiction. 29 Bom. L, R. 715 = 28 Cr. 
L. J, 578=A. I, R. 1927 Bom. 654=102 Ind. Cas. 546. The enquiry contempleted 
by the proviso to sub-section (2) is the enquiry referred to in sub-section (i) 31 Cr. L. 

J, 361 = A. L R. 1930 Pat 291 = 122 Ind. Cas. 145. The enquiry that is contemplated 

is enquiry by the Magistrate and not enquiry by the police. 53 C. 851 = 30 C. W. 
N. 863=44 J* 1089*** A. k R* 1926 Cal. 1051. Though there 

is no specific pleading in regard to the acquiskion of the right by prescription, but 
there is allegation of enjoyment for user, evidence can be let in to prove such acquisi- 
tion, A. 1. R. 1922 Pat 214. Police report to be used only for the purposes 
Of s. 147(1)- Police officer need not be called to depose to correctness, 1930 
A,,,„L.J. 1437— A. I. R. 1931 All, 14. Magistrate need not find that the easement Is 
established, but only the user, A. L R. 1930 Mad. 865. (=129 Ind, Cas. 68.) Direc- 
tion to appear before another Magistrate is illegal 2 Pat. L. T. 186=22 Cr. L. L 
483. : 3 Where „ public are forbidden the use of wells being used by them by person 
claiming ownership, it can be enquired under this section. 25 Cr- L. J. 353=77 Ind, 
Cas. 289. Order cannot be passed without notice under this section. A, I R, 1033 
Lab. I4S**34 .w Jv'6i6, Where the dispute is as regards the possession and 
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right to perform the puja; Magistrate can deal with ;the latter claim as well. A. I. R. 
1933 Mad. 245-34 Gr. L. J. S8—37 M. ' L, W. 143.' Interlocutory order must not 
ill substance amount to final orders. A. L R. 1932 Nag. 83=33 Cr. L, J. 556. Final 
Orders need not be in all cases exactly in terms of the section. 146 Ind. Gas. 223 = 
■,A. I. R. 1933 Cal 752."' ; 

Eevisionby High Oonrt.— The High Court ^does not interfere with orders 
under s. 147 unless such orders are passed without jurisdiction. 33 M. L. J. 78 = 18 
Cr. L. J. 715 = 40 Ind Gas. 715. Finding of fact as to right to use land or water 
can. not be interfered with in revision. A. I. R. 1922 Pat. 214 ; see also 22 M. L. W. 

83I = A. L'R. 1925 ,M,ad. 154, ' 

V 148 . (i) Whenever a local inquiry ^is necessary for the purposes of this Chapter 
T . any District Magistrate or Sub-divisional Magis- 

trate may depute any Magistrate subordinate to 
him to make the inquiry, and may furnish him with such written instruction as 
may seem necessary for his guidance, and may declare by whom the whole or 
any part of the necessary expenses of the inquiry shall be paid. 

(2) The report of the person so deputed may be read as evidence in the 
case* . 

( 3 ) When any costs have been incurred by any party to a proceeding under 

Order 10 costs this Chapter * the Magistrate passing a decision 

underaction 145, section l46 or section 147 
may direct by whom such costs shall be paid, whether by such party or by any 
other party to ihe proceeding and whether in whole or in part or proportion. 
•|•[Such costs may include any expenses incurred in respect of witnesses, and of 
pleader’s fees, which the Court may consider reasonable]. 

Notes. — This section does not lay down that local enquiry by a Magistrate is 
not proper. 15 C. L. J. 267 ; 5 C. W. N. 686 ; 24 Cr. L. J, 507 ; 4 Pat. L. T. 297. 
An order under s. 148 Cr. P. Code, although it may be made subsequent to the passing 
of the judgment must foe made by the Magistrate who tried the original case. 9 Pat. 
L. T. 835= 114 Ind. Gas. 193. Local enquiry does not mean mere inspection, but 
authorises examination of witnesses. 33 M. L. J. 78=18 Cr. L. J. 715 = 40 Ind. Gas, 
71$. Inquiry prior to taking evidence is not necessary, i Pat. L. T. 569=22 Cr. L. 
J. 424=61 Ind. Cas. 712. Local inspection is to elucidate evidence and can be 
made at any stage, Magistrate to place on record what he saw. 4 Pat. L. T. 297=24 
Cr. L. J. 487. An order permitting the withdrawal of proceedings, and more so a 
final order staying proceedings, instituted under s. 145 is an order under s. 148. 22 
S. L. R. 386=29 "Cr. L. J. S57 = A. L R. 1928 Sind. 193 = 111 Ind. Cas. 441- Provisions 
of Ch. 12 are intended to provide speedy remedy in cases of dispute with which that 
Chapter deals. 32 Cr, L. J. 309=53 A. 215=1930 A. L. J, 1437 = A. b E. 1931 All. 14. 
Magistrate should not dispute Subordinate Magistrate for making entire investiga- 
tion and thus avoid necessity of taking oral evidence. A, 1 . R, 1932 Mad. 368. 
Local inspection cannot take the place of legal evidence or be used as a basis for 
the decision. A. 1 . R. 1922 Fat. 249=77 Ind. Cas. 492 ; see also 72 Ind. Cas, 971 = 
24 Cr. L. J. 507. Direction to survey and report respecting land in dispute under s, 
145 is not a local enquiry but a ministerial act. 3 Pat, L. T, 17=23 Cr. L. J, 152. 

Siib-seotion ( 3 ), — Order as to costs passed subsequent to decision is legal, 
A. L R. 1933 All. 264 (F. B.)=34 Cr. L. J, 414. Exact calculation is not necessary. 
Reasonable lump sum may be awarded. 33 Cr. L. J. i57=A, L R. 1932 AIL 325, 
Value of property cannot by itself be taken as a fair test of the costs which should 
be awarded in a case which has continued for unusually long time without any fault 
of parties. 53 A. 173 » 129 Ind. Cas. 269= A. L R. 1931 All. ^ 3=32 Cr. L. J*' 572 *' 
Question of costs need not be trusted as separate issue on which ■ separate judgment 
should be given. But such question must be determined judicially^ and upon proper 
materials. A. L R, 1934 Cal 95. Order 'hs to cost can be paspd simultaneously with 
final order in presence of aggrieved party. Fresh notice is not necessary, A. L 
R. 1934 Cal. Bo. Magistrate should not ordinarily pass order as to costs ex parte. 


* The words ‘Tor witnesses, or pleader's fees^^ or both'^ were omitted by s. 31 
of the Code of Criminal Procedure (Amendment) Act, r923.:(XVIlI of 1923), ^ \ 

.These words were substituted for the ;WO|ds ‘*A 11 ; cost^' so directed to- he, pa| 4 ,.v. 
may be recovered as if they were flnfs" by . ... ,.i 
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1033 A. L. T. 188=34 Cr. L. J. 4 i 4 =S 5 A. 301 = A. I. R. 1933 A. 264 (F. B.) ; 

see also 19 Cr. L. J. 764 ; 24 Cr* L.. J. 80. 'Delay , of 'ten clays after declaring the 
possession under s. 145 does not affect order as to costs. 4 Pat. L. W. 234=19 Cr. 
L.'T 396'=44 Ind. Gas. 748^rsee also :24 c. W.N. 672== 32 C. L, J* 34^21 Cr. L. J. ■ 
7Si?^47 C. 974. Order under s. 148 for costs applied for in a reasonable time must 
be made by the Magistrate who tried the case under s. 145. 9 P. L. T. 835 = 30 Cr* 
L. J. 252 = A.. 1 . 1929 Pat. 93. The Magistrate can award cost actually incurred. 

' 9 P. L. T.'835 = 30 Cr.'L. J.'2S2===A. I. R.. 1929 Pat 93. • An order as to costs under 
s. 148 is a discretionary order to be ever used by the trial Court. 27 Cr* L. J. 21 = 
91 Ind* Cas. 53. A person to be saddled with costs of proceedings under section 
145 must be a party. 27 Cr. L. J. 2i = A. 1 . R. 1926 Oudh. 269=92 Ind. Cas. 53. 
Order allowing cost must show how it is com >uted. 3 Pat L. T. 484=23 Cr. L, J. 
508=68 Ind. Cas. 44. Costs must be allowed for witnesses and pleadePs fees only 
and should be specified in the order. 2 P. L. T. 267=24 Cr. L. J. 48o=A. I. R, upi 
Pat. 176=62 Ind. Cas. 177 ; see also i Pat. L. T. 369=21 Cr. L. J. 625. Applicant 
inducing Magistrate to assume jurisdiction when he has none should pay the other 
side's cost 22 S. L. R. 386=29 Cr. L. J. 857 = A. I. R. 1928 Sind. I 93 - Once ortlercfi 
recovery of costs cannot be refused subject to limitation. 3 Pat. L. T. 764 = A. L R. 
i928jPat 57= 24 Cr. L. J, 'I26. 

CHAPTER XIIL 

Preventive Action OF THE Police. 

149; Every police-officer may interpose 
cognizable for the purpose of preventing, and shall to the 
best of his ability, prevent, the commision of 
any cognisable offence. 

Notes. — Under this section a police-officer cannot pass any order. 47 A, 
"‘Interpose" means actually intervene, /dtd Police action under this section 
restricted to cognisable offences only. 17 Cr. L. J, 347 = 8 L. B. R, 339. 


Police to prevent 
offences. 


205V'; 

is,'.:" not",: 


150. 


Information of design 
commit such offences. 


to 


Every police officer receiving information of a design to commit any 
cognizable offence shall communicate such in- 
formation to the police-officer to whom he is 
subordinate, and to any other officer whose duty 
it is to prevent or take cognizance of the commission of any such offence. 

161. A police-officer knowing of a design to commit any cognisable offence 

may arrest, without orders from a Magistrate and 
Arrest to prevent such without a warrant, the person so designing, if it 

^ appears to such officer that the commission of 

the offence cannot be otherwise prevented. 

Notes. — Arrest under s. 1 51 without any emergency is illegal 51 Cr. L. J. 294== 
31 P. L. R. 285=121 Ind. Cas. 734 Chapters 13 and 14 are not miiuially exclusive. 
35 C. W. N. 623. 

152. A police-officer may, of his own authority interpose to prevent any 

Prevention of injury to public attempted to be committed in his view to 

property. public property, movable or immovable, 

or the removal or injury of any public “land- 
mark or buoy or other mark used for navigation. 

153. (1) Any officer in charge of a police-station may, without a warrant, 

.Inspection of weights and of such station 

measures. for me purpose of inspecting or searching for any 

weights or measures or instruments for weighing, 
used or kept therein, whenever he has reason to believe that there are in such 
place any weights, measures of instruments for weighing which are false. 

(2) If he finds in such place any weights, measures or instruments for weighing 
which are false, he may seize the same, and shall forthwith give information of 
such seizure to a Magistrate having jurisdiction. 




CHAPTER XIV. 

154. Every information relating to the commission of a cognizable offence 

Information in cognizable * j in charge of a police- 

cases. station, shall be reduced to writing by him or 

under his direction, and be read over to the in- 
formant ; and every such information, whether given in writing or reduced to 
writing as aforesaid, shall be signed by the person giving it, and the substance 
thereof shall be entered in a book to be kept by such officer in such form as 
the Local Government may prescribe in this behalf. 

Notes,— Statements made in course of police investigation merely because thev 
happen to be signed contrary to the provisions of section 162, Criminal Procedure 
Code, do not thereby become admissible under this section. 25 Cr L J 401 = 77 
Ind.^Cas. 431 = 1925 Mad. 106. A casual statement to the police is not first fnfor- 
mation. I Pat. L, R. 192 = 23 Cr. L. J. 406=67 ind. Cas, 502. A telegram infor- 
ming police of an offence is not a document under s. 154. 28 M. L. W. 187=15; M. 
L. J. 231 = 29 Cr, L. L 7^7 5 but see A. I. R. 1934 Lah 413. A telephone message 
not mentioning that an offence had been commuted cannot be treated as a first infor- 
mation report. A. I. R. 193^ Sind. 13. Statement to police during^ investigation is not 
information under s. 154. 26 Cr. L. J. 1532=4 Bur. L. J. 261 = 3. Rang. 577 ; see 
also 33 A. L J. 14=47 A. 280=26 Cr. L. J. 554. First information report need not 
contain every detail. 8 Lah. 605 = 28 P. L. R. 649=^28 Cr. L. J. 983. Admission of 
guilt IS not first information. A. 1. R. 1924 All, 207 = 77 Ind. Cas. 890. Where in- 
formation is vague, statement made to police during enquiry is not first information. 

2 Pat. 517=4 P, L. T. 463=24 Cr. L. J. 641. An unsigned statement by a police- 
officer containing report of previous complaint together with some result of police 
investigation is not first information. 27 Cr. L. J. i2i = A. L R. 1926 Lah. 176=91 
Ind. Cas. 697. Witness's name need not be given in the first information report, og 
Cr. L. J. 378= A. !. R 1928 Lah. 657= 108 Ind. Cas. 370. Statement made after police 
commenced investigation is not first information and is admissible only under s. 162 
2Q O. L. J, 728=110 Ind, Cas. 584= A. 1. R. 1928 Pat 634 ; see also go Ind * cW 
316 = 26 Cr. L. J. 1532 = 4 Bur. L. J. 261 ; 3 Rang. 577 = A. I. R. 1925 Rang, 364 : 2^ 
A. L. J 14=47 A. 280=26 Cr. L. J. .554=A. 1. R. 1925 All. 303. A first informa- 
tion under s. 154 IS not a siatement within s. 162, which is inadmissible in evidence. 
30 Cr, L. J. 38= A. L R. 1929 Nag. 43. Information is not restricted to first infor- 
mation recorded under s. 154. n P. L. T. 54i = A. I. R. 1933 Bat. 555. By ‘'relat- 
ing'' is meant that there need not be complete proof given. Indication that cognisa- 
ble offence is committed is sufficient but it must be given 33 Cr. L. J. 138=35 C. W, 
N. 623=A LR 1931 Gal 745* Information must relate to commission of cognisa- 
ble offence in order to be first information, 33 Cr. L. J. 138= A, 1. R. 1931 Cal. 745. 
Conditions as to writing in s, 154 are merely procedural. Idid In some cases infor- 
mation under s. 154 may be recorded during investigation. Prior statements to 
police are not affected by s. 112 and can be admitted in evidence. 35 C. W. N. 623- 
33 Cr. L. J. 138. Investigation by officer is not sole criterion of first information. 
Where two persons make statements about some offence at same time, which is first 
information depends on discretion of police officer. 35 C. W. N, 623 = A. 1. R. 1931 
Cal 745* Complaint under s. 1 54 need not be used under s. 162. Simply because 
the accused's party has given first information. A. I. R. 1930 Cal. 130. Assistant Sub- 
Inspector on duty in mofussil is not officer in charge of the police station unless he 
comes within the strict terms of s, ^4. 30 Cr. L; J. BossaA.' L R. 1928 Cal 771, 
Counter informations against complainant by a member of the accused's party who 
is not himself an accused comes under s 154 and mdt under s. 162. 44 C. L. J. 253 
=28 Cr. L. J. 99=54 C. 232=99 Ind. CaSr 227. '■ Inclusion ' of names as suspects in; 
first infprmatloii report carrier 'no w'oighL- 'L, |. 492=93 Ind. 'Cas* Spai'. ■ 
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Notes. Some standard weight must be used for comparison j and some reason- 
allowance should be granted for wear and tear of the rough and ready methods 
of bazar shop-keepers. ■ 20 P. R. 1913 ; 15 Cr. L. J. u. ^^uiuas 

>ARTV. 

TO IHE Police akd thkir Powers to 
Investigate, 


CODE OF CRIMINAL PROCEDURE. 


[& 158 


Omission to mention' some names . in the first information report made on third 
hand information' by a non-eye-witness cannot throw distrust on a contrary depasifion 
by an ' eye witness. 27 'Cr. -L. -.J., 545'-* A. L R. 1926 Lab. 369. First informaiion^ 
report is not substantive evidence and is to be used under s. and 14^0! 
Evidence Act to corroborate or contradict the maker only. 29 Cr. L. J. 343 - A, L R. 
1928 Lab. 507 see : also ii L. L. J. 1=5=30 Cr. L. J. 571 ; S5 Ind. Cas. 65o»»23 A. L. 
J. 14=47 A. 280=28 Gr. 'L. J. 554, 27 Cr. L. J. 121 = A. I. R. 1926 Lab. 179 ; 29 Or. 
L. J. 734 ; 29 Cr. L. J. 734',; 26 Cr. L. J. 579 j 24 Cr. L. J. 813 ; A. 1 R. 1933 Fcsb. 
94 5 A. I. R. 1934 Rang, 60. 

*^ 155 . (i) When information is given to an officer in charge of a police- 
, - . . . station of the commission, within the limits of 

of non-cognkable offence, he shall 
enter in a book to be kept as aforesaid the sub- 
stance of such information and refer the informant to the Magistrate. 

(2) No police-officer shall investigate a non-cognisable case without llie 

. . . . . ' order of a' Magistrate of the first or second 

class having power to try Such case or comuiii 
: * ' the.samefor trial, or of a Presidency Magistrate, 

(3) Any police-officer receiving such order may exercise the same powers 
in respect of the investigation (except the power to arrest without warrant) 
as an officer in charge of a police-station may exercise in a cognisaljle case. 

Notes.-— This sectmn does not apply to the police in the towns of Galciuta an.d 
Bombay, 15 C. 595 ; 21 B. 491;. Under this section a police-officer cannot i:i- 
vestigate in non-cognisable cases without the order of a Magistrate. 2980111, L. R, 
742 = A. I. K. 1927 Bom, 440 ; 26 B. 150 ; 16 G. W. N. 1049 ; 45 Iiid. Cas. 277 : 16 

P. R. 1918 ; 19 Cr L. J. 517 ; 17 Bom. L. R. 69. 

Investigation under chapter 14 includes investigation held under s. 155 (3) under 
the order of a Magistrate. A. I. R. 1931 All 263=130 hid, Cas, 193. Applicaiion 
for Courts* sanction to investigate is not complaint. 32 Born. L. R. 782 = A. !. R. 

1930 Bom. 372=127 hid. Cas. no. District Magistrate acting under s, J55 (2) can 

order investigation in to a case under s. 294 A. i. P. Code. 33 Cr. L. J. 678 = A, L R, 
1932 Lab. 581. Irrregulariiies only affect the value of evidence but do not vitiate- 
trial A. I. R. 1933 Sind. 188=34 Cr. L. J. 356. 

156 . (i) Any officer in charge of a police-station may, without the 

Investigation into cognizable ^ Magistrate, investigate any cognizable 

cases. which a Court having jurisdiction over the 

local area within the limits of such station 
would have power to inquire into or try under the provisions of Chapter XV 
relating to the place of inquiry or trial. 

(2) No proceeding of a police-officer in any such case shall at any stage 
be called in question on the ground that the case was one which such officer 
was not empowered under this section to investigate. 

(3) Any Magistrate empowered under section i9o may order sucfi an 
investigation as above-mentioned. 

Notes.— Under this section only a Magistrate and not a Sessions Imlge can 
directinvestigationtobemade.il P. R. 1910=184 P. L. R, 1910, A Magistrate 
cannot order a police investigation after taking cognizance of a case. $4 C'. 303- 
see also 12 Cr. L. J. 463. A private complaint does not take away the rights of the 
police to conduct the prosecution, 30 Cr. L. J, 326= A. !. R. 1938 Mad. 126B, Police 
enquiry started under Magistrate’s order under s. 156 (3) after he has issued process 
to accused is illegal 30 Cr. L. J, 326= A. 1. R. 1928 Mad. 1268. In case of order 
to investigate under s, 202, powers of police under s. 156 is not affected. 33 !\ L R. 
840=14 U2ih.’494« A, I- R.'I93'2 Lab. 579 '; see also A, I. R. 1933 Siml I36«27 S. 
L. R. 67. Section 156 (3) is not restricted to cases of which Magistrate takes, cog- 
nizance^^ knowledge. 27 S. L. R. 67=34 Cr. L. J, 763= A. I. R* 1933 Sliul 136, 

* This section, iso far as it applies to the police in the town of Bombay, is repealed 
by s. 2 (I) and Schedule A to the City of’ Bombay Police Act, 1902 (Bom. Act IV of 
1902). . 
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lOi. it, from information received or otherwise, an ofBcer in charge 
Procedure where cognizable ice-station has reason to suspect the 

offence suspected. commission of an offence which he is empowered 

•a ^ section 156 to investigate, he shall forth- 

with send a report of the same to a Magistrate empowered to take cognizance 
of such offence upon a police-report and shall proceed in person, or shall 
depute one of his subordinate officers *[not being below such rank as the 

or speckl order, .prescribe in this behalf] 

^ . ■ ciicumstances of the case, 

, 1 arrest of the 


of such offence 

<" _ 

Local Government may, by general o'r special 
to proceed to the spot, to investigate the facts and c:r:ur.::„„, 
i[and, if necessary, to take measures] for the discoverv and 
offender ; 

Provided as follows : — 

(<z) When any information as to the commission of any such offence 

Where local investigation against any person by name and the 

dispensed with. case is not of a serious nature, the officer in 

charge of a police-station need not proceed in 
person or depute a subordinate officer to make an investigation 
on the spot ; ss 

( 5 ) if it appear to the officer in charge of a police-station that there is 
Where police-officer in charge sufficient ground for entering on an in- 
sees no sufficient ground for vestigation, he shall not investigate the 
investigation. case. 

{2) In each of the cases mentioned in clauses (a) and (b) of the proviso 
to sub-section (f), the officer in charge of the police-station shall state in his 
saiQ report his reasons for not fully complying with the reauirements nf 
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Notes.— An enquiry is authorised under this section only on a pol!c«-*repott 
under s lif. 4 C. W. 'N..3S1. . 'Where a complaint is made lo a Magistrate, lie is 
bound to proceed under s. 300. 30 C. 923. After full enquiry by police an enquiry 
under this’ section is not . proper. 1899 A. W. N. 87. A first class Magistrate can 
depute a sub-deputy. .Magistrate, to hold a preliminary enquiry under this seciion, 
40 a L. J. 313^26 Cr. L. J. 307. 

160. Any police-officer making an investigation under this Chapter may^ 

by order in writing, require the attendance 
Police-officers power to re- himself of any person being within the 

quire attendance of witnesses. ^is own or any adjoining station who, 

from the information given or otherwise, appears to be acquainted with the 
circumstances of the case ; and such person shall attend as so requited. 

Notes — An order under this section must be in writing. Cr, Rep. 18 of 1S96 ; 
I Weir 86 ; Rat Un. Cr. 850. A police-officer cannot use force to compel a person 
to attend as a witness. 7 W. R- 3. An accused cannot be required to aitencl under 
this section, 7 M. 274 ; 2 Weir 120 ; 4 Bom. L, R. 644 . A police-officer cannot 
summon or examine under s. 160 and 161 an accused person. 4 Rang. 72 — 5 Bur. 
L. J. 30=27 Cr. L. J. 881=96 Ind. Gas. 145. Meaning of **any person” explained 
24 N. L. R. 158=30 Cr. L. J. 258=A 1 . R. 1929 Nag. 17=114 Ind. Cas. 273. Sec- 
tions 160, 161 and 162 do not apply to an accused person and do not affect or over- 
ride s. 27 of the Evidence Act. 4 Rang. 72=5 Bur. L. J. 30=27 Cr. L. J. t 

R. 1926 Rang. 116 (F. B.) = 96Ind. Cas, 145. 


161. (x) Any police-officer making an investigation under this Chapter 
T- • c police-officer not below such rank as the 

Examination of witnesses by Local Government may, by general or special 

^ \ ^ order, prescribe in this behalf, acting on the 

requisition of such officer] may examine orally any person supposed to be 
acquainted with the facts and circumstances of the casa^ 


( 2 ) Such person shall be bound to answer all questions relating to such 
case put to him by such officer other than questions the answers to which 
would have a tendency to expose him to a criminal charge or to a penalty or 

forfeiture. 

ITotes. — ^The statements of witnesses recorded under this section form no portion 
of the police diary referred to in s. X72. 16 C. 610 ; 9 C. P. L. R. 33 ; 20 C. 642 j 
A. W. N. 93 ; but see 19^ A, 390 ; 16 A, 207. Police asking driver without license 
ms name is not holding investigation and the question is not tinder s. i6r. 7 Pat. 
7I5 =ioP. L. T, 244=30 Cr. L. J. 171 = 113 Ind. Cas. 587. Where statements of 
witnesses during investigation are recorded under s. t6i and not under s. 172 it may 
be used to contradict or corroborate. 33 C. W. N. 280. Where the witness says that 
he knew nothing the applicability of s. i6t is doubtful. 58 C, 980=28 Cr. L. J. 273= 
A. 1 . R. 1927 Cal. 257. The expression “any person” in s. i6r refers to a witness 
and not to the accused.^ 19 S: L. R. 142=26 Cr. L. J. 778= A. 1 . R. 1926 Sind. 237 
— 86 Ind. Cas. 410- Incriminating statement of accused person would be excluded 
under section 25 of the Evidence Act /did As regards statement at inquest, mde. 
37 C. W, N. 733. ^ 

':v .162* No statement made by any person to a police-officer in the 
Statement to police not to i^^vestigation under this Chapter 

be signed ; use of such state- ®hali, ir reduced, into writing, be signed by the 
merits in evidence.: person, making it ; nor shall any such statement 

. orany record thereof, whether in a police diary 
or otherw^e, or any part of such statement or record, be used for any purpose 
(saje^as hereinafter provided) at any inquiry or trial in respect of ant offence 
undet investigauon at the time when such statement was made ; 

V' when any witness is called for the prosecution in such 

inquiry .or" trial whose statement has been reduced into writing m aforesaid 

vm rfSa. 33 «f Cod, of Qimtal (Ao«4- 
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the Court shall on the request of the accused, refer to such writing and direct 
that the accused be furnished with a copy thereof, in order that any part of 
such statement if duly proved, may be used to contradict such witness in the 
manner provided by section i 4 S of the Indian Evidence Act, 1872.* When 
any part of such statement is so used, any part thereof may also be used, in 
the re-examination of such witness, but for the purpose only of explaining any 
any matter referred to in his cross-examination ; 

Provided, further, that, if the Court is of opinion that any part of any 
such statement is not relevant to the subject-matter of the inquiry or trial or 
that its disclosure to the accused is not essential in the interests of justice 
and is inexpedient in the public interests, it shall record such opinion (but 
not the reasons therefor^ and shall exclude such part from the copy of the 
statement furnished to the accused. 

(2) Nothing in this section shall be deemed to apply to any statement fall- 
ing within the provisions of section 32, clause (i), of the Indian Evidence Act, 

iSya.t 

Object and Bcope.-— Statement of any person refers to statements of witnesses 
only. 27 Cr. L. J. 456= A. I. R. 1926 Sind. 15 c. Under this section as substituted by 
the Amending Act of 1923 it is not now permissible for statements made to the 
police, whether oral or written, to be put in evidence in order to corroborate a prose^ 
cution witness or contradict a defence witness. 26 Bom. L. R. 965 = A, I. R. 1924 
Bom, 519. Provisions of s. 162 apply to a case of complaint, 9 N. L, J, 167 = 28 
Cr. L. J. I4=A. L R. 1927 Nag. 24. The words “any such statement” refers to bofh 
oral and written statements. 51 M. 967= 55 M. L. J. 351 = 29 Cr, L. J. 1098. Prose- 
cution cannot involve aid of s. 162. A. I. R. 1931 Cal. 622 = 35 C. W. N. 164. State* 
ments made by complainant to police before commencement of investigation do not 
come under s. 162, 35 Bom. L. R. 474=34 Cr. L. J. 870= A. I. R. 1933 Bom. 266. 
Statement in police diary is not admissible in evidence. 34 Cr. L. J. 109. Section 
162 does not prevent police-officer from making^ statement that at the time he did 
particular thing he had no particular information. 32 Cr. L. J. 682. This section 
does not authorize granting of copies after evidence of witness is closed. A. I. K. 
1934 All 340. In case of discrepancy between approver and witness, reference to 
statement before police is not legal. A. L R. 1934 L^h. ro2. Provisions of this 
section must be informed when investigating policer-officer is allowed to be cross- 
examined by defence. A. 1. R. 1934 Gal. 4$^* Statement in police diary under s. 
162 can be used to contradict witness by only after strict compliance with provisions 
of Evidence Act, s. 145. A. 1. R. 1934 All 956. To place before jury statements made 
to police by accused is illegal. A. I, R. 1934 Cal. 651, Excise-officer is 
not police-officer, A. L R. 1934 Cal. 616. “I did not make any statement 

to the police** is not a statement under s. 162. 53 C. 980=28 Cr. L. J. 273— 

A. L R. 1927 Cal. 257. Statement by the accused and first information 

report are not statements under s. 162 requires that the statement should 

be reduced to writing and can be used only by the defence. 54 C. 237=28 Cr. L. J. 
99=44 C. L. J. 253=28 Cr. L. J. 99. The object of amending s. 162 is polme 
should no longer claim any privilege. 45 C. L* J. C. W. N, 940—28 Cr. 

L. T. 805= A. I R. 1927 Cal. 644. This section does not apply to statement of 
accused after arrest. 29Cr. L. J, 400= A. L R. 1928 Nag. 1908=11 N* L* J. 9* 
Statements recorded by police officer during enquiry under s. 197 are not statements 
under s. 162. 29 Bom. L. R. 996=28 Cr. L. J. ioi2 = A. 1. R. 1927 Bom, 501 = 106 
Ind. Cas. 100. Trial is not vitiated by a breach of s. 162, where it is not prejudi- 
cial to the accused. 45 C. L. J. 199= A. L R. 1927 ^al. 372=28 Cr. L, J* 446. J^^ojnso 
to section 162 applies to prosecution witnesses only. 28 Cr, L. J. 025— A. 1. k. 1927 
Lah, 713. Section 162 applies to witnesses only, 33 C. W. N. 257-30 Cr. E. J. 
916=118 Ind. Cas. 368. The object of this section is to exclude hearsay evidence 
of police-officer except for contradicting witness as provided by s. 145* Evidence 
Act. H P- L- T. 543 = A. l.R. 1933 Pat. 589-^ Sections 162 and 172 we not appli- 
cable to Calcutta police. 33 C. W. N. 203»=30 Cr, L. J; 577— A. 1 . ^ 

257, Applicability of section 162 to the Bombay police is also ex cluded by Ur* 

*■ This sub-section was substituted by s. 34, Act. XVIII of 1923. 

t I, of 1872. ; ^ 
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Pro, Code. s. i (2). 33 Bom. L. R. 327=A. I. R. 1930 Bom. 158. As regards 
difference between statements under s. 37 and 167, vide 24 N. L, R. 158=30 Cr. L. T. 
258 = A. I. R. 1939 Nag. 17. Section 162 excludes statements made by witnesses 
during mvesitgatton except for certain purposes, 5 Pat. 63 = 7 P. L. T. 306=27' Cr. 
L. J. 484=93 Ind- Cas. 884. Judge is not entitled to use such statement io discredit 
the witness where such statements were not properly put in evidence and were not 
duly proved 35 C. W. N. 3I7=A,_I. R. 1931 Cal. 189. Section 162 does not apply 
to a list of articles lost in a dacoity case submitted after first information hut before 
actual investigation. 31 Cr. L. J. 1017= A. I. R. 1931 Oudh. 74=126 Ind. Cas. 498. 
A Juage should not refer to m his judgment a Mashtmama containing stiiemeni of 
accused to the police relating to the place of murder. 32 Cr. L. 1. 178 = A. I. R. n-to 
Sind. 305. “Any purpose" includes purpose of prosecution or defence. 62 M. L. 'l. 
71-33 Cr.L. J. 132. _Any_person” includes accused person. ; see also A. L 
R. 1932 Mad. 391. Enquiry under Chapter 8 is enquiry into offence and statement 
to police cannot be shut out by use of s. 162. A. I. R. 1933 Mad. 688. 

Adiaaissibility of such statement.— A statement to the police by a witness is 
inadmissible m evidence for any purpose against the accused, and is not substantive 
evidence by itself, A. I. R. 1923 All. 469=76 Ind. Cas. ^3. Statement VpoiU 
under s. 163 oral, or wnten cannot be used to corroborate a prosecution witnek or 
contradict a defence witness. 26 Bom. L. R. 965=26 Cr. L. J. 221=87 nd CaT 
1007. Under s. 162 no statement made to the i>olice by “any persL” during an 
mvesHgation can be used in evidence execept as under s. 162. 27 Cr L. 1. 731 = 

C. L. J. 524=27 Cr. L. J, 263 ; 30 C. W, N 

142=27 Cr. L J. 222 ; 19 S. L. R. 71=26 Cr. L. J. 1063 ; 26 Cr. L [. 307=40 C. L. 

J- 3*3 j 96 Ind. Cas. I45=A. 1. R. 1926 Rang. ri6 (F. B.)=27 Cr I I Sgr = i Rthm 

staie^mrb/thern In^red^c'^^ investigation obtains the signa’tureJ of witMSs4 to 

of such. wh^e2eTmulte"1ect‘™ 

^hce diaries cannot be used to corroborate prosecution evidence. A.’ I. R 1931 LI’ 

3Tr U Lah investigation i- nnadmissitS 

Cal. .^8= 120 Ind. Cas. 458. “ But list of stoltif pLJLty md’e by pdice'^ijffxcer before 
investigation is admissible in evidence. A. l.R. 1931 Oudir 83-8 O w T 

evidence. A. I. R. 1931 Oudh. 83=8 O. W. N. 3?^ s7 also lill «S‘ ^01!!: 

things given to supplement first information report is admissible A I R iLa 1 
987. Statement to .excise-officer is not admissible. A I R loVo c5' Ill-Sa 

ai^^®27ofth^ESc?A°cL?N^°R^t8=^^^^ 'I®® «« 

Nag. 17 ; See also 29 Cr. L. J. 4oo=A. I R 1028^' r ^^29 

Lab. 84 but see 28 Cr. L. J. siolA, 1. R. 1927 Nag^’ 2^^’ g Cr L t 
A. I. R. 1926 Rang. II3 J 26 Cr.L.J. 321 = 3 Bur L I t 1*8 = 

io*„=84rnd. Cas 545. Section 162 fi) has effeci nf ^^25 Hang 

A.I. R 1933 Pat 589=14 p I T q!! ■ * modifying Evidence Act 3.55. 

any , way affect special provisons contained '°in * 7 8®neral does not in 

A. I. R^932 Mad. 39* (rSaTn cc Act 

by s.27^of EvidlLfAcnipM -gfeiss^M.' 

i ®- 165 cannot be used in contraventfonL,f 

^nipro- Code. 4 R?ii3ig 47isi»2g r t t b of 

SilIpa; (iaS..tot9 . Helievinga wifneL by reLenL to — ”8i' 74" 

nseof- such dtarte. 27 Cr. if J. 6 i 4=A 7 r 1026 Lah° *®P^oper 

adraissibp -of poMce dlafries and'other records oreoariM section excludes 

officers. But this .actipp does 




Polio© pPOOeedSxngp*. — Noting of gist of Statewients amsnnts to ‘‘reduced 
into writing". 14 P. L. T. 543= A. I. R. 1933 Pat. 589. It is doubtful whether 
entirely false record in police diary amounts to fabricating evidence. A. I. R. 1933 
P, C. i24«.35. Bona. L, R 507«64 M. L. J. 466=37 €. W. N* Srf (P. C.). Whole stated 
meats and not relevant extracts should be recorded by poltce-dffieers during invesfi- 
gateian. 6 Rang 672=30 Cr. L. J. sa8=A. I. R. Rang. 87. Statement need' not 
reendiUw aetwd'wwdb of tfceLWineBa.- Meoi^af statement is enough. '■ 45 "C. L. j. 
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to police. 26 Cr. L. J. 840 = A, L -R. ■ ■■I;p25'. Mad. 574™ B6 Ind. Cas. 664, 
Ma^strate can make use of general diary to corroborate case of complainant. 
34 C W. N. 651 = A. I. R, 1930 (pal. 802. Section 162 does not exclude 
oral evidence of statements made to police during investigation whether reduced to 
wnungornot, 2 P. L. T. 565 = 6 P. L. J. 241 -22 Cr. L. J. 433-61 Ind. Cas. 785. 
Statements embodied in police diaries can be used in favour of an accused person 
but not against him. 25 Cr. L. J. 409- A. 1. R. 1923 Lah. 516=77 Ind. Cas. 485 ! 
see also 22 Cr. L. J. 578 = A. I. R. 1921 Lah. 93=62 Ind. Cas. 6i8 ; 26 Bom. L. R. 
965-26 Or. L. J. 223 ^ A. I. R. 1924 Bom. 510=83 Ind. Cas. 1007 ; 6 P. L. T. 620 = 
27 Cr. L. J, 362 = A. L R. 1926 Pat. 26 ; 26 Cr. L. J. I3 o 8 = A. I. R. 1926 Lah. 54= 
89 Ind. Cas. 252. A Magistrate is not jusiihed in referring to the statements made 
in the police diaries unless and until the witnesses have been confronted by those 
statements. 27 Cr. L. J 607 = A. 1. R. 1926 Lah. 365=94 Ind. Cas. 271. Sub-inspector 
IS to be compelled to refresh his memory by looking into the diary when he does 
not remember what a witness said at investigation. 2 Pat. L. R. Cr, 2o2 = A. L R. 
1924 Fat. 829. Police proceedings are not substantive evidence and cannot be* used 
in order to test the correctness of the statements made by witnesses on oath before 
the Court. 29 Cr. L, J. 493^^* b R* ^928 Lah. 820= 109 Ind. Cas 221. Statement 
made to police unless reduced to wridng cannot be used under this section to contra- 
dict a witness for the benefit of accused. 7 Lah. 264=8 L. L J. 174=27 P. L. R. 
379=27 Cr. L. J. 803 = A, I. R. 1926 Lah. 367. Infringement of provisions of s. *162 
IS no ground for new trial, if there is direct overwhelming evidence and accused 
has not been prejudiced. ^ 7 P. L. T. 673 = 27 Cr. L. J. 753-A. L R. 1926 Pat. 2ir. 
where statement to police is inconsistent with statement in Court, jury to see if 
latter is made unreliable thereby. 7 Pat. 50=28 Cr. L. J. 843=9 F* L. T. 57 = A. I. 
R. 1928 Pat. 31. Statement made to police by witness in course of investigation 
cannot be made use of by prosecution and should not be allowed by Court to be put. 
A. L R* 1933 Pat. 4B8=34 Cr. L. J. 892 ; see also A. I, R. 1933 Pat. 589= 14 P, L. T, 
543 ; A. L R. 1933 Nag. 384 ; A. I. R. 1933 Mad. 233== 34 Cr. L. J. 481 = 56 M. 231 = 
64 M. L. J. 88 A. I. R. 1933 Mad. 372 = 34 Cr. L. J* 582 = 64 M. L. J. 519, State- 
ments to police during investigation of offence different from one under trial can be 
used by accused for cross-examination. 63 M. L. J. 794=34 Cr. L. J, 137 = 56 M. 
354™ A. I. R. 1933 Mad. 65. Statement by witness during investigation can be used* 
only for purpose of contradicting him. The prosecution is not entitled to use such a 
statement for corroborating testimony of a witness, neither can the Court do so. 
33 F. L. R. 208=33 Cr. L. J. 637 ; see also. 33 Cr. L. J, 566=9 O. W. N. 437=138 
ind. Cas. i59=A. I. R. 1932 Oudh. 247. Omission in notes of statements taken 
down by investigating officer are of no use in proving that witness did not 
say to officer what was said in course of trial, 14 P, L. T, 543 = A. I. R loaq 
Bat. 589. ^ 


Oral statement.— New section 162 applies only to written statements. TSe 
law regarding proof and use of oral statements is the same as before. 26 Cr. L I 
721=48 M, 640=48 M. L. J. I95 = A. L R. 1925 Mad. 519 Statement made to 
pohce-officer during an mvestigaiion may be oral and oral evidence regarding the 
same is admissible, 18 S. L. R. 342 = 26 Cr. L. J, 1137 = 88 Ind. Cas. 449, Oral 
statement of any person during investigation cannot be used for any purpose except 
for contradicting a prosecution witness. 4 Luck. 726=6 O. W. N. 1056= A. L R 
I93<> Oudh. 60=124 Ind. Cas. 444 ; see also 35 Bom, L. R. 474=57 B. 400=34 
J' j7o=A. L R. 1933 Bom. 266. Proviso does not apply if statemenr 
tu^ohce-dfficer is not reduced to writing. 14 P. L. T. 5433— A. I. R. 1933 Fat 

Police diary. — Contents of police diary must be used strictly according to ss. 
162 and 172. A. L R. 1932 Lah. 103 = 33 Cr. L. J. 97. Police diaries cannot be 
used to- corroborate prosecution evidence. A. I R. 1931 Pat 96=32 Cr.'L* . J, ‘73S'«’ 
II F. L. T. 837. Case diaries of police are not relevant except in cases of statemets 
of witnesses under s. 162. A. I; R. 1933 Lah. 498=34 Cr, L. J, 464, 
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561 = 31 C. W. N. 940=28 Cr, L. J. 8o5=A. I. R. 1927 Cal 644. Section 162 allows 
a police-officer to explain his conduct 31 Cr» L. J» 442s=s3! P. L* R, i85«A. L R. 
1930 Lah. 484, 

■Procedure, — When 'prosecution witness contradicts himself accused can obtain 
copy and ^ cross-examine on it 6 Rang. 137=29 Cr, L, J. 701 = A. I R. 192B Rang. 
150. Police-officePs report of oral statements of accused should be placed on record 
if accused so 'desired, ■■ y, O. W,' H. 957. Magistrate's reference to the police or 
excise athorities regarding the grant of copies is proper. 30 Cr. L J. 760 = A. L R. 
1929 Lah. 429= 1 17 Ind. Cas. 377* When defence seeks to prove affirmatively before 
Sessions Court that prosecution witnesses are unreliable it must be proved through in- 
vestigating officer from record of statements made to police by witnesses^ 32 Cr. L. 
J. 1245 = 35 C. W. N. 164= A. I. R. 1931 Cal. 622. 

Proof. — Due proof of genuineness as of statements of witnesses is essential. 6 Lah. 
24=24 Cr. L.J. 1153=26 P.L.R. 139=88 Ind. Cas, 513. Statements of witnesses made 
during investigation need not be reduced to writing. 18 S. L, R. 342 = A. L R. 192?. 
Sind. 16=88 Ind Cas. 449. Admission of record of statement should after due exa- 
mination of the police-officer recording it or after other means of proof, e. g. that it is 
mhis handwriting. 26 Bom. L. R. 965^26 Cr. L. J. 223 = A, 1 . R. 1924 Bom 510= 
83 Ind. Cas. 1007. Reference by a Magistrate to statements of witness not passed 
and copies of which were not given to the accused, for the purpose of contradicting 
prosecution witnesses, is erroneous. 29 Cr. L. J 14= A. L R. 1928 Lah. 144-106 Ind. 
Las, 350. Section 162 applies even where witness agrees with statement. A. L R. 
1933 All, 535. Record of statement must be proved before it can be made 
use of to contradict witness. 14 F. L. T. 543 = A. T. R 1933 Pat. 589. Omission 
to prove record of statetment does not preclude Court from seeing statement under s. 
172, but they can be used only according to law. 14 P, L. T. 543= A. I. R. 1933 Pat. 
589._ Facts found in diary cannot be used as evidence unless passed by witness, 
14 F. L. I. 396=34 Cr. L. J. 948= A. 1 . R. 1933 Pat. 440. As regards method of 
proving previous statements, vide A. I. R. 1932 Lah. 103 = 33 Cr. L. J. 97. Where 
statements of witnesses before police are not properly put in Judge is not entitled to 
use them to discredit the witness. 35 C. W. N. 317 = 58 C. 1009= A. L R. 1931 Cal 

When copies are given. Accused is entitled for copies as soon as prosecu- 
IS called in an enquiry or trial. 30 Cr. L. J. 728 = A. L R. 1929 Nag. 

T T .‘I no harm if copies are given prior to the stage of cross-examination. 

A T p \ \-^929 Lah. 429 J but see 31 Cr. L. J. 414= 1939 M. W. N. 

98 L *926 Mad. 183 ; 54 C. 307** 

Tf I 329-8 P. L. T. 780= A. I. R. 1927 Pat. 243. 

committing Magistrate^ enquiry 
they can ask for it only at the time of trial by the Judge. 30 Cr. L. J. 580, Application 
for copies befo^ the c^ss-examination of prosecution witness is opportune. 29 Cr. 

h R r ? 7 Pat. 205=9 P, L. T. 92=29 Cr. L. J. 297 ; 

578^* 195-29 Cr. L. J, 221 ; 9 N. L, J. 1672 ; 28 Cr. L. J. 14 ; 53 A. 94=32 Cr. L. J. 

G-ranting oopies.—Section 162 is imperative. Magistrate has no discretion 
but must hand over copies of statement in police diary. 32 crL. J 37L A I R 
1931 AIL 273 ; see also 1931 A. L. J. 157 = 32 Cr. L T c62=« a cl RmtpLm 

a ““sed desire it T l 

R. 1930 Oudh. 505. Copies of statementwhich are irrelevant and not essential in 
public expediency can be refused. 31 Cr. L. J. 592= A. I. R. inlo 
Smd. 153. _ Accused must be granted copies of statement of prosecution witnesses 
Court's opinion as to contradiction is immaterial. 30 Cr. L. J 738=A I 

V- * 97=30 Cr. L. J. 580^36 C. 840 /I Rang. ^2^ 

lSi « 7 - 7 pft 3+8= A. I. R 1928 

61^-28 Cr^T T T » 9 ^ 0^9 J- 297=107 Ind. Cas. 817 ; 8 P. L. T. 

rQl>7 Cal c fii * ^‘1927 Pat. 325 ; 54 C, 309=28 Cr, L. j. 582 = A. L R, 

aomwS^«eLmined?V pit m- loTl V f ® r ofprosecu- 
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Accused 13 entitled to copy before witness is called. A. L R. 1934 Nag. 13S, Magis- 
trate's opinion that there are no contradictions is immaterial. Ibid 

^ Contradict.— Court should refer to the statement made to the police by the 
witness who is being examined when so requested by the accused. 22 Cr. L. J. 578= 
62 Ind. Cas. 818. The only way a witness can be contradicted by statements* to the 
police IS to prove his written statement and put it 10 the witness under s. 145 
Indian Evidence Act, to permit him to explain the contradictions, if any. 8* Lah! 
605 = 28 ^ L. R, 649—28 Cr. L. J. 983= A. I. R. 1928 Lah. 17. Statements to investi- 
gating officers are useful onlv to contradict testimony of prosecution 
29Cr. L. J. 282=10 Lab. L. J. 389= A. L R, 1928 Lah. 380; see also A. I. r[ 
1930 Lah. 491 ; 30 C. W. N, 503 ; 27 Cr. L. J. 524. Statements made before Court 
but omitted before police are not necessarily contradictions. 9 Lah. 389=29 Cr. L. J. 
348 = A. I. R. 4928 Lah. 257. But police proceedings cannot be used to test correct- 
ness of statements, made on oath in Court. 29 Cr. L. J. 493= A. I. R. 1928 Lah. 820 * 
see also A. 1 . R, 1931 Pat. 152=10 Pat. 107. Only those portions of statements*" to 
police as have been contradicted under s. 162 can be treated as evidence. 31 Cr. L. 
J. 1 99= A. L R. 1930 Lah. 449. Only the police diary and not the evidence of *the 
police-officer should be used to contradict the witness. 29 Cr. L. J. 343= A. I R 
1928 Lah. 507 see also 27 Cr. L. J. 277 = 43 C. L. J. 528. A statement which has. 
been admitted in evidenre under s. 32 may be contradicted by another statement of 
the same person made to police during examination, 26 Cr, L, J. I42S=A. LR. 
1926 Lah. 122. Statements attested by the Sub-Inspector although recorded in 
his diary, are recorded under s, 162. 2 Luck. 605 = 28 Cr L. J. 802. Omission of some 
details does not necessarily mean that it was not stated. A. 1 . R. 1933 Pat. 440=34 Cr 
E. J 94S J see also 32 Cr L. J. 794=12 P. L, T. 798. 

Signed statement. — Where signatures of witnesses were obtained by police- 
officers to their statements reduced into writing, evidence of such witnesses must be 
rejected. 32 Cr. L. J. 860= A, I. R. 1931 Oudb. 172. 

Statements of aocnsed. — ‘^Statement*' in section 162 refers to statements 
of witnesses and not of accused. 19 S. L. R. 142=26 Cr. L. J. 778=86 Ind. Cas. 410 • 
see also 19 S. L. R. 6=26 Cr. L. J. 897=86 Ind. Cas. 961 ; 128 Ind. Cas. 684 ; A I r' 
1930 Sind 225 ; A.LR. 1934 Lah. 695 5 27 Cr. L J. r6i = 8 N.L.J. 217 ; A. I. R 1933 AH* 
440=55 A- 463 = 34 Cr. L. J. 825 I 32 Cr, L. J. 1077=55 B. 435^33 Bom. L. R. 305 
Statements by accused under arrest in police investigation are not excluded undi* 
s. 162. 34 Cr. L. T, 555 = 20 N. L. R. 2?i = A. 1 . R. 1033 Nag. 136 ; see also Hr 
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L L 49«ii3 IikI Cas. 65. Assurance of amnesty given by Government to witness 
does not affect bis competency to testify but his credibility may be affected* 89 ImL 
.. Gas.- 1055..,,, ; 

164. (r) ^[Any Presidency Magistrate, any Magistrate of the first class 
and any Magistrate of the second class sped- 
Power to Record statements ^||y empowered in this beiialf by the Local 
and confessions. Government may, if he is not a police-officer} 

record any statement or confession made to him in che course of an investi- 
gation under this Chapter or at any lime afterwards before the commence* 
ment of the inquiry or trial. 

(2) Such statements shall be recorded in such of the manneis herein- 
after prescribed for recording evidence as is, in his opinion, best fitted for 
the circumstances of the case. Such confessions shall be recorded and 
signed in the manner provided in s. 364, and such statements or confessions 
shall then be forwarded to the Magistrate by whom the case is to ba inquired 
into or tried. 

(3) +[A Magistrate shall, before recording any such confession, explain 
to the person making it that he is not bound to make a cenfession and that 
if he does so it may be used as evidence against him and no Magistrate] shall 
record any such confession unless, upon questioning the person making ii, 
he has reason to believe that it was made voluntarily ; and, when he records 
any confession, he shall make a memorandum at the foot of such record to 
the following effect : — 

f[l have explained to (name) that he is not bound to make a confession 
and that, if he does so, any confession he may make may be used as evidence 
against him and I believe] that this confession was voluntarily made* It 
was taken in my presence and headng and was read over to the person 
making it and admitted by him to be correct, and it contains a Ml and true 
account of the statement made by him. 

(Signed) A, B, 

' MagisimUy 

Explanation is not necessary that the Magistrate receiving and 
recording a confession ox statement should be a Magistrate having ^risdic- 
tion in the case. ^ 

Boope.— This section is not applicable to confessions recorded by a Presidency 
Magistrate in the course of an inve^igation held by the Calcutta police. 19 C. W. 
N. 300 ; see also 30 C. W. N. 4$4 ; 96 Ind. Cas. 509. Statement of witness recorded by 
police on a confidential enquiry prior to sanction of Government under s. 197 and also 
before the Magistrate is not a statement under s. 164. 29 Bom. L. R. 996s=2B Cn L. J. 
1012. A. I. R. 1927 Bom, SOI. Approver accepting pardon can be examined under 
s. 164. A. 1 . R, 1933 Lah. 864. This section deals with persons accused and not 
witnesses. A. f. R. 1932 Mad. 748 = 33 Cr. L. J. 814. Section 164 does not exclude 
confessions otherwise admissible. 62 M. L, J. 680 — 55 M, 717— A. L R. 1932 Mad 
,500. An indiscrimmate use of the provisions of s. 164, Cr. Pro. Code is not to be 
e^ouraged.^ ,3 W- m 9 Cr. The change by amendment of 1923 Is made to 
anow a Presidency Magistrate to record a confession in the coarse of oolice inves- 
tigation. 5 Pat. 171^27 Cr. L. J. 957. 

r. ®^^^^ 33 aeixt.~~Confession can be recorded before trial a. 

Pat. L. T. 381 = 24 Cr. L. J. 723=73 Ind. Cas. 963. Warning to accused need not 
immediately precede confession. Reasonable time for recollection may be allowed. 

These words were substituted '-for the words 

t Sttbstitmed for the words "No Magistrate” by ^ 6 id ' ' 

J These wor%:si®re 5 uIjsutmed for tbe words “I believe" by s. 35 of act 18 of 






M^tmi 


(mm m mimn^u pR(^Emism. 
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193^ Cr. C.^ 1142. Magistrate should satisfy himself by every reasonable means that 
confession is voluntary. He should record questiGns and answers by means of which 
he satisfies himself that it is voluntary. ^ A. I R. 1930 Oudh. 449== 128 Ind. Cas. 215. 
A bessions Court and High Court can look into the fact whether confession is volun- 
ITtAu ^-909=^ A. J. R. 1930 Oudh. 449=- 128 Ind. Cas. 215. Confession 
snould be recorded in open Court. Recording of confession late at night after acc« 
used has been interrogated by police is improper. 30 C. L. J. 503=21 Cr. L. J. 266. 
»=55 ind, Cas. 282, Confession should not be encouraged on an inducement of lenient 
punishment io Bur. L. T. 70=17 Cr, L. J. 402=35 Ind. Cas. 962. A confession 
ny an accused made with m sight and hearing of a police-officer and not taken in 
accordance with s. 164 is not admissible in evidence.,- 18 Cr. L. J. 623=39 Ind. Cas. 

Pat. L. T. 388 =(i 9I7) Fat. U 9 . No confession should be recorded before 
Magistrate is^satisfied that u is voluntarily made. , 18 Cr. L. J. '721=40 Ind. Cas. 

A Magistrate recording a confession need not be one having jurisdiction in the 
case. No form of question is prescribed by s. 164 (3) of the Cr. Fro. Code. 8 P. L. T. 
291—4 Pat. L. W. 14=19 Cr. L, J. 135 (F.B). Where statement of accused was not 
recorded. Magistrate cannot give oral evidence thereof. 49 C. 167 = 25 C. W N 
788=22 Cr. L. J. 562=62 Ind. Cas. 578 ; but see 20 A. L. J. 915 = 
45 A. i 66-~24 Cr. L. J. 6=71 Ind, Cas. 54 * A confession in answer 
to a question ‘After due warning do you want to say any thing without 
^tidication of what the due warning was, is not a confession recorded in 
accordance with law. 2 Pat. L. T. ^129=22 Cr. L. J. 119* 59 Ind. Cas. 551. State- 
ment recorded in the presence of police and where the police is allowed to put ques- 
tions p not properly recorded. 21 Cr. L. J, 418= 56 Ind. Cas. 210. Confession not 
^corded in accordance with rules is not genuine confession. 21 Cr. L. J. 638= 57 Ind. 
Cas. 462; see also 21 Cr, L.J. 5*21 Bom, L.R. 1065* 54 Ind. Gas. 465. Note by Magi- 
str^e when accused points out places of incidents is not a confessional statement 
31 Cr. L. J. 269= A. L R. 1929 Lah. ^ 794=121 Ind, Cas. 497. Inculpatory statements 
made under s. 164 are admissible in evidence in a prosecution for perjury. 39 M. 
9775a 17 Cr. L. J, 195 = 20 M. L. T. 21 = 34 Ind. Cas. 307. Confession by accused to 
Magistrate not improperly induced can be proved though made under hope of pardon 
and even though not recorded as required by s, 164. A.I.R. 1933 Lab. 987 ; 32 P.L.R. 
792 = 32 Cr. L. J. 1036. Statement written and signed by accused while in control 
of police IS inadmissible. 34 Cr. L. J. 574*55 A. 426= A, I. R. 1933 AIL 355. 
Where an accused m his confession is not implicating himself as fully and substanti- 
ally as hk co-accused such confession cannot be used as evidence against co-accused. 
A. I. R. 1932 AH. 228=1932 A. L. J. 162=33 Cr, L. J. 201. Unrecorded confession 
can be proved by oral testimony cf Magistrate. A. I. R. 1934 All. 351 ; A. I. R. 
^^34 All 31 (F.B). Defect in recording confession can be cured by examination 
of Magistrate who recorded confession. A, I. R. 1934 Lah. 18. Statement under s. 
164 can be put in to corroborate statements put in under s. 288. A. I, R. 1934 Cal 
.■124, ■ ■ " ■ ■ ■ 

Oral statement. — ^Where statement of accused is not recorded Magistrate can- 
not give oral evidence.^ 49 C. 167= A. I. R. 1922 Cal 342. Confession made to 
Magistrate while in police custody but not reduced to writing can be proved by 
Magistrate, A. I, R. 1930 Lah. 534*^^09 Ind, Cas. 225- Statement made before 
trial or enquiry l^eed not be reduced to writing and Magistrate can give oral 
evidence of it 45 230=42 M.,L. J. 37=30 M. L, T. 107=23 Cr. L. J. 68o«-.69^ 

Ind. Cas, 264. Where Magistrate did not record admission under s. 164 f»ut made 
written memorandum, oral evidence of Magistrate is admissible and written memoran- 
dum though inadmissible can be used to refresh memory, 14 Lah. 290=54 Cr. L. 

J. 2025=34 P, L. R. 612= A. I, R. 1933 716 {F,B). Section 164 does not apply 

to oral confession such confession is admissible under s. 26 of the Evidence, 4ct'. 
A. I. R. 2930 Oodh. 432* 10 O. W. N. 923= 1935 Cr. L. J. 1317. ^ ^ 

Procsediim-^-Magittrate must record what happened at time rhakihg stdte- 
ments. A* L R. All A. 'L. J. 1225*55 A, 9.1 « 34 "Cr. L.J. 489. 

Where confession has 'been duly recorded, the ■■presumption is that' it was freely 
made. Burden of proving that ins inadmissible lies on. accused.' 34 ! Cn L, J. 247= ' 
26 S. ..L, R. 302«*A. I. R. 'I932 Sind 201. Rdles-lssued 'Cdvernment for record- 
ing confession are meant only' 'for guidance''- of ' Magistrates and. cannot ^ 
effect &i law, A. 1 R. 1933 Oudh, 299-34 Cr, L. J. 838= m 0, W, K.|642, Where . 
provision of section 164 has not complied with but directlotn ‘With fegard'to recording I 
of imlwribn ttot mirried odt, oemfessidn is ' A, I3. 'I933 |Oudh. 

Cr, c. n. Vo|. n— 16 
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lo O, W. N. 461.., Where Magistrate hands over confession to police-omcer after 
recording it, provisions of s. 164 are contravened. 32 Cr. L. J. 818= A. L R, 1931 
Lah. 408. Defect due to non-compliance of provisions of s. 164 can be cured only if 
caused to accused by such defect. A. L R. 1933 Oudh. 315 — 8 Luck. 

... . s; i 64 ''miist";be 

; It" is.: not "necessary 't.o' 
should " be allO'wed to 

33 €r. L. 


no injury is , . 

518= 10 0. W. N. 466. Confession not recorded in accordance with 
excluded. 33 Cr. L. J. 377==33 P* R- 25== 137 Cas. 57 - 
put serks of questions to person making confession. He 
narrate his story without any unnecessary interference. .... 

i6=«A. 1 . R, 1932 Lah. 180. Where provisions of s. 164 are not carefully complied witis 
confession does not become inadmissible. A.LR. 1933 Oudh. 404=10 O.W.N* 937= 1033 
Cr. C. 1277 ; see also A. 1 . R. 1932 Lah. 73 = 32 P. L. R, 792 = 32 Cr. L. J. 1036 ; A. 

I, R. 1931 Lah. 763=32 Cr. L. J. 985. Statement made during exanihiaiion of the 
accused wich amounts to cross-examination cannot be used against him. 24 Cr. L, 

J. 91=1 Pat. 630=4 P. L. T. 76-A. I R. 1922 ;Pat. 582 = 71^ Ind. Cas. 219. Record- 

ing confession after allowing time to accused for reflecting improper. It is not 
necessary to give warning to accused immediately before recording confession. 
32 Cr. L. J. 178= A. I. R. 1930 Sind. 305 = 128 Ind. Cas. 684* The statement 
recorded by a Magistrate is admissible m evidence under s. 164 whether 
taken on solemn affirmative or not. 19 S. L. R. 71 = 26 Cr. L. J. 1063 = 88 
Ind, Cas. 7= A. L R. 1925 Sind, 289. Where provisions of s. 164 are dis- 
regarded, exculpatory statement by accused is not admissible. 7 L. L. J. 39=29 
Cr. L. J. 731 = A. I. R. 1925 Lah. 334=86 Ind. Cas. 219. Non-compliance with the 
formalities as to verification at the end of the confession is an irregularity cured 
by s, 533. 26 Cr. L. J. 609=16 S. L. R. 143 = A. L R. 1931 Sind 143* Omis- 
sion to record confession in the language used by the accused may be over- 
looked if it has not injured the accused. 28 Cr. L. J. 341 = A. 1 . R. 1927 Lah. 285 = 
100 Ind. Cas. 821. Magistrate should explain to the accused that he is not bound to 
make a confession at all, and that if he does so it may be used as evidence against 
him and he should only record the confession if upon examination of the accused he 
has reason to believe that it will be made voluntarily. 6 Lab. 415 = 7 L. L. J. 4B2 -~ 
27 Cr. L. J. 5I4 = A. I. R. 1925 Lah. 605 = 93 978. Where statement is not 

recorded in strict compliance of law, if error is not injurious to accused, it is cured 
by s. 533. 7 Rang. 759=31 Cr. L. J. 297 = A. I. R. 1930 Rang. 53. Where confession 
is made to Magistrate and challan is returned to police, the procedure is illegal and 
confession is inadmissible. 31 Cr. L. J. 533 = A. 1. R. 1930 Lah. 454=123 Ind, Cas. 
540. Where accused retracts confession in Sessions Court, and Judge examines 
Statements under s. 164 even before examining a single witness, procedure is illegal. 
20 A. L. J. 669= A. I, R. 1922 All. 266. It is not obligatory on Magistrate to record 
confession, A. I. R, 1934 All 351. 

Time and place, — Statement can be made before commencement of trial. 
24 Cr* L. J. 723=4 Pat. L. T. 381 = 73 Ind. Cas. 963. Statements made by accused 
in the course of proceedings and recorded under s. 164 are admissible, 45 C,' 557= 
22 C. W. N. 213 = 27^ C. L, J, 148= 19 Cr. L. J. 305. Confession can be recorded in 
py place and on a holiday. 1 1 Lah. L. J. 461 = A. I. R. 1930 Lah. xyu The Code 
itself contains no provisions as to the confession being made in open Court. 5 Pat, 
171 = 27 Cr. L. I. 957= A. 1 . R. 1926 Pat. 279 = 96 Ind. Cas. 509. As regards whether 
a confession under s. 164 can be recorded by a Magistrate after a case has been 
sent to him for inquiry. Vide 31 Cr. L. J. 533 - A. 1 . R. 1930 Lah. 454== 123 Inch 
Cas. 540. . 

Certificate-Section 164 does not require memorandum to be recorded under 
confession m handwriting of Magistrate. A. L R. 1933 Sind. 166 = 34 Cr. L. J. 808. 
Memorandum can be affixed to English version of confession. 35 Bom. L. R, 234= 
A. I. R.^ 1933 Bom. 145 (R* B)f =34 Cr. L. J. 555, Where certificate explaining' that 
confessions would be used in evidence against accused not appended to record by 
Magistrate, but only certificate on old form before amendment was given, held 
the irregularity could be cured by evidence by Magistrate certifying that necessary 
explanations were made as it did not injure the accused on merits. 32 Cr. L* T tya 
=A.L R, 1931 Lah. 196=130 Ind. Cas. 641 ; see also A. L R. 1930 Lah, 534 13 P«! 

J.314. 6 Lah. 415-7 L.L. j. 482=27 Cr.L. J. SI4-A. I R. 1925 
Lah. 005. Where confession is tendered with certificate formalities are presumed 

to toe been oteerved. 6 Lah. 415=7 L.L.J. 482=27 Cr.L. J. S14-A. I. R. 1925 ' 
Lah. 605=93 Ittd. Cas. 978 ; see also 28 Cr. L. J. 807= A. I. R. 1927 Lah. 

|nd. Cas. 247, in the absence ql certihgate, confession is not admissible. S 0 . L. J. 
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^ 773-722 Cr. L. J.^200, The certificate recorded by 

TAnfAL* confession is not conclusive and it may be proved that the 

35 o, a 229-24 Cr. L, J. s6i=A. L R. 1922 Oudh. 

IiMiiiry and wamiag. --•Real caution must be given. 10 O. L. J. 280= A I R. 

J924 Uudh. 65.^ A Magistrate can ask questions to satisfy himself that the statement 
01 tne accused is voluntary or for purpose of making clear any particular passage of 
made to him. Bin he cannot exact statements. 18 Cr. L, J. 742. 

— 20 O. C. 136=40 Ind. Cas. 742. Specimen questions leading to suggestion of 
police torture IS not desirable. 53 M. L. J. 739=2? Cr. L. J. 955 = *^ h R* 1927 Mad. 

9/4. xinswermthe athrmative of accused as to the voluntary nature of confessions 
ancl^siujsequent warning is sufficient compliance with law, 5 Pat. 171 = 27 Cr. L. J. 

957-90 Ind. Cas. 509. Magistrate should not ask questions to reconcile it' with 
statements of co-accused. A. 1 R. 1930 AIL 746. Failure to warn that he is a 
x\iagistraie and omission to put questions to test voluntary nature vitiates confession. 

27 v^r. L. J. 621 = 30 C. W. N. 454== A. L K. 192 Cal. 742 = 94 Ind. Cas. 365; see 
also 22 Cr. L. J. 119 = 2 P. L. T, 129 ; 23 Cr. L. J. 149=2 Lah. 325=65 Ind. Cas. 

013 I 24 Cr, L, J. 564=73 Ind. Cas. 260. Confession is not admissible if accused 
^vas not informed that he was not bound to confess and that it would be used 
against him. 7 Lah. L. J. 170=26 Cr. L. J. 1175 = 26 P. L. R. 173 = 88 Ind. Cas. 599. 
yuesuons by Magistrate to clear ambiguity is permissible. 28 A. L. J. 719=26 Cr 

22 = 88 Ind. Cas. 729 ; see also 6 Lah. 183 = 26 Cr. L. J. 

I 23 b = b8 Ind. Cas. 854* Failure to question accused whether his confession was 
voluntary, vitiates it. 6 Lah. L. J. 166=25 Cr. L. J. 979= A. 1. R. 1924 Lah. 481 = 

» y ^^7 ; 25 Cr. L. J. ii6=A. 1. R. 1924 Lah. 624 = 761116. Cas. 180 ;4 

£79^24 Cr. L. J. 649= A. I. R. 1923 Pat. 356=73 Ind. Cas. 569 ; 4 P. L. T. 

15D— 24 Cr. L. J. 497 = A. 1. R. 1923 Pat. 13=73 Ind. Cas. 961. Section 533 cannot 
cure defect which is one of substance and by which accused is prejudiced. Failure 
to question accused as to whether he is making confession voluntarily is fatal 
defect. A. 1. R. I933 Oudb. 315 = 8 Luck. 518= 10 O. W. N. 466. Memo need not 
be in handwriting of Magistrate. A. I, R. 1933 Bom. 14S (F. B.) = 34 Cr. L. J. 555. 
Magistrate should afford all facilities to the accused even when he has discretion 
m that matter. A, I. R, 1932 All. 327 = 33 Cr. L. J. 752 = 139 Ind. Cas. 330. Magistrate 
recording confession must satisfy himself that it is voluntary. 33 Cr. L. J. 201 = 

A. I R. 1932 AIL 228 ; see also 1931 A. L. J. 1000=32 Cr. L. J, 1052. 33 P. L. R 917 • 

33 Cr. L. J. 242 = 33 P. L. R. 241 ; A. 1. R. 1932 Lah, 204. Magistrate need not 
question accused whether police iikreated him. A. I. R. 1933 Cal. 747 (S. B.) = 57 
C. L. J. 213. It is unnecessary to record questions and answers when the Magistrate 
IS satisfied that the confession is voluntary. A. I R. 1932 Lah. 204=33 P. L. R. 

241 = 33 Cr. L. J. 242. Failure to enquire as to duration of custody of accused does 
not amount to irregularity. 32 Cr. L. J. 985 = A. 1. R. 1931 Lah. 763. If the Magistrate 
does not tell the accused that he is a Magistrate, before recording the confession, 
the confession is inadmissible. 33 P. L. R. 269=33 Cr. L. J. 567. But where the 
accused knows the Magistrate, there is no illegality. A, I. R, 1932 Lah, 103 = 33 
Cr. L, 97 = 33 F. L. R. 891. Confession otherwise admissible does not become 
inadmissible because accused was not warned. A. I. R. 1932 Mad- 431=62 M. L* J, 

559. Under the provisions of section 337 of the Cr. Fro. Code a tender of pardon can 
be made only during an enquiry into an offence under the Code. 46 B, 61=23 Bom, 

L. R, 884=22 Cr. L, J, 720 »64 Ind. Cas. 40. Involuntary confession should not 
be recorded 17 Bom, L. R. 898=16 Cr. L. J, 740=31 Ind Cas. 340; see also 
29 P, L. R. 388=10 L, L, J. 311=29 Cr. L. J. 697., ■ 

^ Jlirisdicticm.— «‘lt is very doubtful whether a Magistrate having jurisdiction’' in 
British India and taking .down a confession outside British India is recording a 
confession within the meaning of s. 164. 19 A. L; J. 355=22 Cr, L. J. 567= A. 1. R, 

1921 AIL 61=62 Ind. Cas. 583. In case of confession made outside British India, 

all that has to be seen is that there is nothing against .substantive law or natural 

law to vitiate it. 33 Cr. L. J. 460=34 P. L, K. 44g=A. L R, 1932 Lah. 367 ; see 

also A. I. R. 1934 Lah. 87^3=15 Lah. 491. Confession recorded by Magistrate 

conducting inquiry and committing accused to Sessions is admissible. A. L R. 1932 

Lah. 103=33 Cr. L, J. 97—33 F. L. R, 891. The mere fact that confession is made J 

before Third Class Magistrate of an Indian State does not make it inadmissible.,,,^, 

A. L R. 1933 AIL 286=34 Cf. L. J. 704*144 Ind Cas. 157, Oral confession before 
Honorary Magistrate is admissible under s. 26, Evidence A<^ A. L R. 1933 ’ 
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qs 6 Magistrate of Native State recording the explanation of an accused for the 
purpose of the Extradition Rules of that State is not recording the statement of 
an Wused person in the course of an investigation under Chapter XIV ot the 
Cr. PraCoi. 27 Bom. L. R. 1034=49 B. 642 = 26 Cr. L. J. 1478 = A-. I- R- 192] 
Bom. 529=89 Ind. Cas. 1046. Where the accused was arrested in District A and 
the offence was investigated there, again he was arrested in District B and confes- 
sion was recorded it was held that arrest in District B was part of investigation in 
District A. 27Cr. L. J.62i = 3oC. W. N. 4S4=A. I. R. 1926 Cal. 742. Magistrate 
in Native Slate is not Magistrate for purpose of s. 164. Confession recorded 
without satisfying s. 164 is admissible as extra-judicial confession. A. L R. 1934 
Sind. 103. 

Betraotion— Confession not recorded according to s. 164 and retracted after- 
wards is not of any evidentiary value. 9 O. L. J, Joo—A* f. R. 1928 Oucfli. 39 5 
seealsosoP. L. R. 646==3oCr.‘L. J. io 46 =*ii Lab. !06«A. 1. R. 1930 Lab. 257* 
1 19 Ind. Cas. 325. A confession made after a beating and retracted on first occasion 
■ is no t voluntary. 25 Gr. L. J. 58=*= A. I. R. 19^3 Lab. 429*=*75 Cas, 762^ Court 
■must be cautious in relying on retracted confession. A. 1. R. 1933 Bom, 23^^34 
Cr. L. J. 896*= ^5 Bom. L; R. 371'. Use and value of such confession depend on facts 
:;of each case. “ A. I, R. 1933 Lab.,.3S8=34 Cr. L. J. 59^== 34 R. L. R. 704- Retracted 
confession unless corroborated by independent evidence to material extent and in 
material particular should not he acted upon. A. I. R. 1932 Bom. 553^34 Cr- 
L. J. 73»s6 B. 54i»=»34 Bom. L..R. 1240 ; see also 33 Cr. L. J. 25i«a33 F. L. R» 
6 o2:=A. L R. 1932 Lah.'298 ; 26 Cr. L. J. 314*’A. I. R. 1925 Fat. m^B 4 IM. Cas, 
458. But corroboration is not necessary in every retracted confession. 1929 M. W. 
N. qoi = A. I. R. 1929 Mad, 837«57 M. L. J. 681 ; see also iB Cr. L. J. 445^2 Fat. 
L. J. 80=38. Ind. Cas., 1005, ; 3 P.. L.-T. 98-22. Cr. L. J, 293** A. I. K. t^22 Pat 49* ; 
A. 1. R 1932 Oudh. 115=9 O. W. N. 96«33 Cr. L. J. 812 ; 9 O. W N. 33ia»33Cr* 
L. J. 929 ; 1931 Cr. C. 996=33 Cr. L. J. i6=A, I, R. 1931 Oudh. 412 ; A. I, R. 1933 
Sind. 313 — 1933 Cr. C. 1043 j A. I. R. 1933 Oudh. 263-34 Cr. L. J. 395=ioO.W.N. 
405. Retracted confession unless proved to have been duly made and voluntary 
is inadmissible. 10 O. W. N. 466 = 8 Luck. 518= A. I, R. 1933 Oudh. 315 ; eIso 
A. I. R. 1933 Oudh. 192=10 O. W. N. 348=143 Ind. Cas. 846 | 9 O. W. N. 3^7*“ 3S 
Cr. L. J. 502. 

ti3isp.eQtion aad of statements.— -Copies of statements recorded 

under s. 164 must, he given whenever asked for. A. L R. 1932 All. 327 = 
,3 Cr. L. J. 752= 139 Ind. Cas. 330 ; see also A. 1. R. 1932 All 327=33 Cr* 

J. 752* 


Evidentiary Value.---Prosecution must prove affirmatively the voluntary nature 
of the confession, ro O. W. N. 466= A. I. R. 1933 Oudh. 315 = 8 Luck. 518. Con- 
fession neither true nor voluntary is not sufficient for conviction. A. L R. 1933 Oudh. 
265 = 34 Cr. L. J. 1009. Section' 1 64 is not part of law of evidence. To ascertain 
whether or not confession ts admissible one must advert to Evidence Act, s. 29. A. 
I. R. 1933 Sind. 166=34 Cr. L. 808. Voluntary confession in serious offences is 
rare. A. I. R. 1933 All 31 = 1932 A. L. J, 1125 = 34 Cr. L. J. 489. Court in examining 
confession produced before it must consider circumstances under which it comes to 
be made. 32 Cr. L. J. 1052 = 1931 A. L. J, iooo=A. L R. 1931 All 609. Where 
confession is voluntary and admissible it can be taken into consideration against co- 
accused. A* L R, 1932 Lab. 73=32 P. L. R. 792=32 Cr. L, J. 1036. C<«irt must 
, accept or reject confession as a whole. 34 Cr. L. J. 318=34 F. L. R, 349= A. L R. 
1933 Lah. 232. Statements of witnesses recorded under s. 164 Cr, P. Code cannot he 
used for the purpose of contradicting the other witnesses. 26 Cr, L. J. 1925= A I, R, 
1925 Lah. 122=89 Ind. Cas. 897. A statement made under s, 164 behind the back 
of the accused cannot be properly used as evidence against him. 7 O.W.N, 736= 1930 
Cr. C. 946. Examination of Magistrate to prove the statement could be made only 
■ aHjet' examining the witness. A, I R. 1930 Sind. 308 = 128 Ind. Cas. 673. Freviow 
statements used for discrediting the evidence of a witness cannot be used as substan- 
, ‘ttye (efidabhce. 25 A, L. J, 994=28 Cr. L. J.^958=A. I. R* 1927 AIL 70S. Where 
/^nfistoVery'* of' body in pursuance of confession is doubtful, reliance cannot be placed 
/’bn/COnfesi^bh. '9 Oudh. L, J. 190=23^ Cr. L, J. 481=68 Ind. Cas, 17. Exciripatoi^ 
’ ■sfetfenimhr'’Cjf accused is admissible m evidence against him. 4 Fht* 327=6 F. L. X 
'598:«a''2-S- Cr. A.1, R; 1925. Pat 536 see also 41 G* L, J. 474»»i Cr, L. t 

1279=88 Ind. Cas*. 1035. 
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False statement.— Statement tinder s. 164 is not e7idence in stage of judicial' 
proceedings within the meaning of Expl. 2, s. 193. 33 Cr. L. J 4^3 = 33 E. R, 
I79=»A. I. R. 1932 Lah. 254 ; see also 45 B. 834==23 Bom. L. R. i==22 Cr. L. J. 241 — 
60 Ind. Cas. 593 ; but see A, L R. 1933 Mad. 125 = 34. Cr. L. J. 92= A. 1 . R. 1933 
Mad. 767 = 65 M. L. J, 534=38 M, L. W. 564. Where approver is examined on oath 
this statement can form subject of alternative charge under ss. 193 and 194 
I P, Code. A. L R, 1933 Lah, 32i»i4 Lah. 507 = 34 P.L.R. 421 = 34 Cr. L. J. 

469. 

165 ** (i) [Whenever an officer in charge of a police-station, or a police- 
^ _ officer making an investigation has reasonable 

bearc i jy police-ofificer. grounds for believing that anything necesssary 

for the purposes of an investigation into any offence which he is authorized to 
investigate may be found in any place within the limit of the police-station of 
which he is in charge, or to which he is attached, and that such thing cannot 
in his opinion be otherwise obtained without undue delay, such officer may, 
after recording in writing the grounds of his belief and specifying in such 
writing, so far as possible, the thing for which search is to be made, search, 
or cause search to be made, for such thing in any place within the limits of 
such station.] 

* (2) A police-officer proceeding under sub-section (t) shall, if practicable, 
conduct the search' in person* 

(3) If he is unable to conduct the search in person, and there is no 
other person competent to make the search present at the time, he 
may t [after recording in writing his reasons for so doing] require any 
officer subordinate to him to make the search, and he shall deliver to 
such subordinate officer an order in writing J [specifying tha place to 
be searched and, so far as possible, the thing for which search m to 
be made ; and such subordinate officer may thereupon search for such thing 
in such place* 

(4) The provisions of this Code as to search warrants § il [and the general 
provisions as to searches contained in section loa and section 103] shall, so 
far as may be, apply to a ^arch made under this section. 

H (5) Copies of any record made under sub-section (i) or sub-section (3) 
shall forthwith be sent to the nearest Magistrate empowered to take cognizance 
of the offence and the owner or occupier of the place^ searched shall on 
application be furnished with a copy of the same by the Magistrate ; 

Provided that he shall pay for the same unless* the Magistrate for some 
SfN8ckl reason thinks fit to furnish it free of cost. 

Notes .—This section does not authorize general search by police of stolen 
property in the house of an absconding offender. 3^ C* I 38 A..tS ; 16 C* W. H. 
1078 ; 36 C. 433 ; 4* C. 26 ; 35 M. L J. 127 5 Cr. L. J. 1195. A general search 
means a search not in respect of specific documents or things but-a rovihg enquiry for 
purpoie of discovering or things wirioh might imroive:"' persons in 

crimiiml liabiiiiy. 27 Ci., L. J* si95»*A. L-R, 192^7 955.,^ .The 

search by a police-officer for stolen articles for which a list is given is not lllegaL 
Mid A police-officer is entitled to search even for specific docummfs or things 
in the house of a person' accused of a .crime. Pc^ice^officei*' is permitted to 


^ Th^ie'Sul^seetioiiS' were substituted by s. 36 
f The wcrds were inserted by , . j, 

i These words were substituted'Tor the words *«specifymg , thO”* documenta or 
thing for which search is to be made and the place to be searched by Act 
XV1I1 of 1923. 

I These worfs^andf^r® Were iMseated hf s. 36 of Code of Crii&mal 
Fwedttre (Auiendtnenflf Act. 19*3 0^® ®*f i 1 

t Snb-section (5) was added by 



' seareli for anything necessary for investigation purposes and not merely to search 
for stolen things. 23 A.LJ- io 3 y =,27 Cr.,L. J.^ ii==AJ R. 1926 All. I47«t}i Ind. Cas. 
43, A warrant for search of the .'house is invalid if it does not conform 10 the 
provisions of section 165 and resjstance to the officer is no offence. 38 A 14 -16 
Cr. L, J. 8i9==3r Ind. Cas. 995. Police-officer has no jurisdiction 1.0 search a house 
outside the limits of^. his., police-statio.n. --, Resistance to unauthorized search is no 
offence. A24'M, L. T, : 96 ,G.. (1918) ;■ M. W. N. 536=8 L. W, 225 = 20 Cr. L. J. 145; 
see also A. I. R, I9'32 Pat. '16= 10 -Pat. 821. The new provisions of Cl. (5) of s. 
165 is intended as an extra safeguard to protect individuals against general or 
roving searches. A police-officer conducting a search should send forthwith to the 
nearest Magistrate copies of the record. 43 C. L. J. 184 = 27 Cr. L. J. 54 2 = A. L R. 
1926 Cal. 668 ; see also 26 A.^ L. J. 703 = A. 1 . R. 1928 AIL 402. Police can 
investigate and seize all books if suspicion is that association carries on lottery 
or swindling business. 33 Cr. L. J. 678 = 33 P. L. R. 824= A. I. R. 1932 Lah 
581. Police-officer should before search give in writing grounds, of his belief as to 
necessity of searching house. 34 Cr. L. J. 568=10 O. W. N. 678 = A. L R. 1933 
Oudh. 305 ; see also A. I. R. 1933 Sind. 240=1933 Cr. C. 800, Persons should not 
be allowed to enter the house in course of search without their persons being 
searched. 143 Ind. Cas. 467-34 Cr. L. J. 568 = A. 1 . R. 1933 Oudh. 305. 

166 . (i) An officer in charge of a police-station 1 or a police-officer 
in charge of being below the rank of sub-inspector ] 
may re^nre investigation may require an offiGer 

• in charge of another police-station, whether in 


When officer 
police-station 
another to issue search 


rant. 


the same or a different, to cause a search to be 
made in any place, in any case in which the 
might cause such search to be miide, within the limits of his 


former officer 
own station. 

(2) Such officer, on being so required, shall proceed according to the 
provisions of section 166, and shall forward the thing found, if any, to the 
officer at whose request the search was made. 

9 (3) Whenever there is reason to believe that the delay occasioned fay re- 
quiring an oiBcer in charge of another police-station to cause a search to be 
made under sub-section (i) might result in evidence of the commi^^sion of an 
offence being concealed or destroyed, it shall be lawful for an officer in charge 
of a police-station or a police-officer making an investigation under this Chapter 
to search, or cause to be searched, anyplace in the limits of another police- 
station, in accordance with the provisions of section 165, as if such place were 
within the limits of his own station* 

t (4) Any. officer conducting a search under sub-section (3) shall forlhwith 
send notice of the search to the officer in charge of the police-station within the 
limits of which such place is situate, and shall also send with such notice a copy 
of the list (if any) prepared Under section 103, and shall also send to the nearest 
Magistrate empowered to take cognizance of the offence, copies of the records 
referred to in section 165, sub-sections (i) and (3), 

, ^5) ^wiier or occupier of the place searched shall, on applica* 

tion, be furnished with a copy of any record sent to the Magistrate under $u!)- 
section (4) : & 

Provided that he shall pay . for the same unless the Magistrate for some 
special reason thinks fit to furnish it free of cost. 

^ Notes.— Sub-sections (3) and (4) are proposed to be added in order to give power 
m certain circum^ _^to an officer in charge of a police-station to search or cause 
places within the local limits of another police station.— a/ 
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Procedure when investigation invesngation. cannoi oe com- 

cannot be completed in twenty- within the period of twenty-four hours fixed 

four hours. by section di, and there are grounds for believ- 

ing that the accusation or information is well- 
ioundedj the^ officer in charge of the police-station |[or the police-officer making 
the investigation if he is not below the rank of sub-inspector] shall forthwith 
transmit to the nearest Magistrate a copy of the entries in the diary hereinafter 
prescribed relating to the case, and shall at the same time forward the accused 
g to such Magistrate. 

(3) i he i^Iagistrate to whom an accused person is forwarded under this 
section may, whether he has or has not jurisdiction to try the case, from time to 
time authorize the detention of the accused in such custody as such Magistrate 
thinks lit, for a term not exceeding fifteen days in the whole. If he has not 
jurisdiction to try the case or commit it, for trial, and considers further deten- 
tion unnecessary, he may order the accused to be forwarded to a Magistrate 
haviiig..siich jurisdiction : . 

ii Provided that no Magistrate of the third class, and no Magistrate of the 
second class not specially empowered in this behalf by the Local Government 
shall authorize detention in the custody of the police. 

(3) A Magistrate authorizing under this section detention in the custody of 
the police shall record his reasons for so doing. 

(4) If such order is given by a Magistrate other than the District Magistrate 
or Sub-divisional Magistrate, he shall forward a copy of his order, with 
his reasons for making it, to the Magistrate to whom he is immediately 
subordinate. 

Notes. — The intention of the Legislature is that an accused should be brought 
before a Magistrate with as little delay as possible. 51 C. 403 ; 6 M. 69 ; z^Weir 
4^3 j W. N. 43 j II M, 98 ; 38 C. 166. Section 167 applies to proceedings 
under Chapter XIV and not to those under s. i lo. A second class Magistrate can 
not remand an accused to custody against whom proceedings under s. no are 
instituted. 39 M. 928=18 Ci\ L. J. 403 = 38 Ind. Cas. 963. After fifteen day's detention 
accused must be released by police after furnishing security if required or Magistrate 
must take cognizance if a prima facie case is made out. 28 C. W. N. 490-29 Cr. L. 
J. 68 = A. L R. 1924 Cal. 614 = 83 Ind. Cas, 628. Obtaining remand from any Magis- 
trate is objectionable. In the absence of special reasons the Magistrate in charge 
of the should be approached for remand. 32. P. L. E. i = A. I. R. 1931 Lah.. 
99. Section 167 requires a Magistrate remanding an accused person to police custody 
to state his reasons ni writing. A remand to police custody ought not to be granted by . 
Magistrate without satisfying himself as its necessity, and the period of remand 
ought also to be restricted to the necessities of the case. A. 1 . R. 1931 Lah. 99=3^ 
P, L. R, i ; see also 31 P. L. R. 693= A. I. R. 1931 Lah. 200; A. I. R. 1935 Lah. 476. 
An accused should have access to legal advice which should not be refused even to 
prisoner remanded to custody. A. L R. 1930 Lah. 945=129 Ind. Cas. 481; see, also 
32 F. L, R. LR. 1931 Lah. 99. Magistrate has not the powers of a police 
officer to investigate and keep an accused persbn In custody for the purposes of inves- ' 
tigation. A. L R. 1930 All 259=126 Ind. Cas. ■ 256. Detention in police custody, 
should be allowed only in special case and for limited period and on sufficient cause 
being shown. 8 O* W. N* 1240 = A. J. E, 1932 Oudh. ii. Magistrate .authorizing 
detention under s. 167(3) should record reasons, A. I, E. 1933 Oudh. '315=8 Luck«, 


^ These words were substituted for the words ‘it appears that any’* by s, 38. 

I 

t The words ‘'under this, Chapter*^ were omitted by 

I These words were inserted by iMd, , - - ■ . . 

I The>ords and brackets “(If any)*' were omitted by Act XVIII of 192^, -vA'-'-; . 

I This proviso was added by iM, ; r . ^ 
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Report of investigation 
subordinate policC'Officer, 


168- When any snhardiiiale polic^fficer 
has made any invesligatioii under this Chapter* 
he shall report the result of such investigation 

to the officer in charge of the police-station. 

Notes. — Such a report is not a public document. 20 M. iSg. 

169 If tipon an investigation under this Chapter, it appears to the officer 
■ ' ' ■ . ■ in charge of the police-station^ [or to the police- 

Release of ^ accused when making the investigation] that there is not 

evidence deficient. sufficient evidence or reasonable ground of sus- 

picion to justify the forwarding of the accused to a Magistrate, such officer, shall 
if such person is in custody, release him on his executing a bond, t with or with- 
out sureties as such officer may direct, to appear, if .and when so required, before 
a Magistrate empowered to take cognizance^ of the offence on a police report 
and to try the accused or commit him for trial. 

Notes. — Withdrawal of complaint is not conterriplated under this section. Rat 
Un. Cr. C. 91. Section 169 is employed at stage of investigation by police and not 
where accused appear before Magistrate. A. L R. 1933 Ah- $82= C. 326 ; 

see also A. L R. i 933 All. 599-34 Cr. L. J.761-1933 A. L. J* 7^5 ^ 3 ^ R*. 693- 

32 Cr. L. J. 464* A. 1 . R, 1931 Lah. 200. If after long mvesogauon noihmg is esta- 
blished beyond mere suspicion and if no evidence is available bail-bond may^ be 
reduced. A. 1. R. 1931 Lah. 200^31 P- L. R. 693-. The surety-bondjn cnmi md 
cases must be strictly construed. He can only be required to forfeit the: amount, sf 
the terms are broken. 23 Cr. L. J. 68 = 44 B. R. fi92i) 7 t- 

170 . (i) If, upon an investigation under this Chapter, it appears to the 

officer in charge of the police-station that there 
Cases 10 be sent to .Magis- jg sufficient evidence or reasonable ground as 
trate when evidence is suffi- aforesaid, such officer shall forward the accused 

under custody to a Magistrate empowered to take 
cognizance of the offence upon a police-report and to try the accused or commit 
him for trial, or, if the offence is bailable and the accused is able to give 
security, shall take security t from him for his appearance before such Magistrate 
on a day feed and for his attendance from day to day before such Magistrate 
until otherwise directed. 

{2) WheiP the officer ‘.in dfetjge .of a poUce-itation forwards au accused 
peirson to' .a Magfetraie or takes security lor ids af^Mrance -beffre such Maps* 
tote wder tlds section, iie -sball send Jto such M^agisiarate any weapon other 
art^e which it may be nectary to produce before him, and shall require the 
complamant (if any) and so many of the persons who appear to such officer to 
be acquainted with the circumstances of the case as he may think necessary, to 
execute a bond, to appear before the Magistrate as thereby directed and prose- 
cute or give evidence (as the case may be) in the matter of the charge against 
the accused. 

(3) If the Court of the District Magistrate or Sub-divisional Magistrate is 
mentioned in the bond, such Court shall be held to include any Court to which 
such Magistrate may refer the case for inquiry or trial, provided reasonable 
notice of such reference is given to such complainant or person.! 

(4} The officer in whose presence the bond is executed shall deliver a copy 
thereof te one of the persons who executed it, and shall then send to the Magis- 
trate the original with his report. 

Notes. — Sub-section (4) of section 170 provirles that the day fixed under this 
section shall be the day whereon the accused person is to appear, if security far Ins 
appearance has been taken, or the day on which he may be expected to arrive at 

* These words were inserted by s, 39 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVin of 1923). 

f Sch. ¥. Forms XXV .and XXVI respectively. 

j Sub-section (4) has been repealed by Act I{ of 1916- 
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Magistrate if he is to be forwarded in custody. This provision 
tiiB t^iat all witnesses shall be bound down to appear before 

he Magistrate on the date when the accused is expected to arrive at If Court if 
tood r 'thas been found to be inco„venient,?nd. kl untof. 

accuse?Si^^d pr^clk^—SiaiM of Objects and Reasons. 

at foi^'^rded “nder s. 170, report under s. 123 need not be forwarded 

pkim wiTno Tier^ nS-’ , '* ^•. ' 93 t All. 697 = 53 A. 729- Private com- 

r ® police from enquiry 00 information received from persons other' 
'-omplamant. Charge-sheet framed by them is proper and they can pro- 
secute the case. 30 Cr. L. J. 326-A..I. R. 1928 Mad. 1268. can pro- 


Complainants and witnesses 171 * No complainant or , witness on his way 
not to be required to aceom- to the Court of the Magistrate shall be required to 
pany police-officer. accompany a police officer, 

Complainants and witnesses \ shall be subjected to unnecessary restraint 
not io be subjected to res- or inconvenience, or required to give any security 

his appearance other than his own bond : 
Provided that if any complainant or witness refuses to attend or to excute a 
Recusant complainant or ^ directed in section 170 , the officer in 

witness may be forwarded in police-station may forward him in 

custody, custody to the Magistrate who may detain him iri 

^ , custody, until he executes such bond, or until 

the hearing of the case is completed. . 

Hotes.— The evidence of a witness who is kept under police surveillance cannot be 
called voluntary evidence. 4 C. W. N. 49. 

172 , ( 1 ) Every police-officer making an investigation under this Chapter 
Diary of proceedings in in- all day by day enter his proceedings in the 
vestigation. investigation m a diary, setting forth the time at 

^ which the information reached him, the time at 
which he began and closed his investigation, the place or places visited by him, 
and a statement of the circumstances ascertained through his investigation. ’ 

(2) Any Criminal Court may send for the police-diaries of a case under 
inquiry or trial in such Court, and may use such diaries, not as evidence in the 
case, but to aid it in such inquiry or trial. Neither the accused nor his agents 
shall be entitled to call for such diaries, nor shall he or they be entitled to see 
them merely because they are referred to by the Court ; but, if they are used 
by the police-officer who made them, to refresh his memory, or if the 
Court uses them for the purpose of contradicting such police-officer, the 
provisions of the Indian Evidence Act. 18/2,* section .61 or section i 45 , as 
the case may be, shall apply. 

Notes, — This section is not exhaustive. It includes a statement by a police- 
officer that he examined certain witnesses and the statement of circumstances ascer- 
tained from the examination of the witnesses ; but tt does not include the actual 
statement of the witnesses. 20 C. 642. Police diaries cannot be placed before the 
jury ; as provided by s. 172, they are useful, not as evidence, but to aid a Court in the 
trial so as to enable it to make a thorough enquiry on all material points, and to elicit, 
in the examination of the witnesses, the real facts of the case. 27 C. 295=^4 W, N. 
129. Facts and statements written in the police diaries cannot be used as material 
to help the Court in a criminal trial to come to a finding on the evidence in the case. 
10 C. W. K, 6 oo#» 3 Cr. L, J. 408. The power under this section, to look into case 
diaries should be sparingly exercised. 1929 M. W. N. 587. Police diary recording 
proceedings of investigation office cannot be used as evidence but may be used to 
assist the Court for clearing up or elucidating points. None but the officer who made 
the entry can be confronted with it. 44 C. 876«2i C. W. N. 818*33 M. .L, J, -555 
{P, C.) J see also 28 Cr. L. J. 251. Entries made in a personal diary do not fall 
within the purview of s. 172 and are not therefore inadmissible. 26 Cr. L. J. 5791=? 
A, I, R. 1925 Cal 9S9»8 s Ind. Cas, 727. The accused is entitled to the benefit 'of. 

I of 1872, " ' ' , 

cx. c. H. voi. 11—17 , ' ' ' ;r 'i; -'ir;'";' 


Complainants and wdtnesses 
not to be subjected to res- 
tra-nt. 
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refusal to refer to the diary and to be disclosed the source of tbelr inforimation. 26 Cr. 
L. J. 738-86 Ind. Cas. 274. It is contrary to law to make use of tbe police diary 
for tlie purpose of corroborating the evidence of prosecution witness. 1 1 Pat L. T. 
837. Judge could refer to Police diaries both before and after verdict of jury. 32 C. 
W. N. 945* 56 C. 150=: 30 Cr. L. J. 435* A, L R. 1929 Cal 57. The police proceed- 
ings are not substantive evidence and cannot be used to test the correctness of the 
statements made by witnesses on oath before the Court. Reference to police pro- 
ceedings cannot be justified. 29. Cr. L. J. 493«A, I. R. 1938 Lah. 820*109 Inch 
Cas, 221. Section 172 does not apply to the statements of persons and does not over- 
ride the provisions of the Evidence Act 9Eah. 389*29 Cr, L. J. 348* A, L 
1928 Lah. 257. Entries in police diary cannot be used to discredit prosecution 
evidence or to aid it in enquiry or trial. The aid is confined to utilising information 
as foundation for examining witnesses. Court should employ great caution in using 
them. siCr, L. J. 134* A. I, R. 1927 Oudh. 64*99 Ind. Cas, 842 ; see also 27 
L. J. 572= A. I. R. 1926 Lah. 485. The Court may use the diaries for the purpose 
of clearing up obscurities in the evidence or bringing out relevant facts. Objects 
of sub-section (2) is to enable the Court to direct the police-officer to refresh his 
memory from the notes or to question him as to contradiction between statement 
and his evidence. 26 Cr. L. J. 1308* A. L R. 1926 Lah. 54*89 Jnd. Cas. 252. 
Defence is not entitled to inspection of anything more than that portion of the diary 
from which he refreshed his memory. 3 Pat. L. T. 562 = 23 Cr. L. J. 591* A. 1. R. 
1922 Pat. 562=68 Ind. Cas. 623 ; see also 26 Cr. L. J. 297*84 hid. Cas, 441 ; A. L R. 
1933 Pat. 440. When a diary is prepared under s. 47 (a) of the Calcutta Suburban 
Police Act no privilege attaches to it and the accused would be entitled to use those 
statements to contradict those witnesses under s. 145 of the Evidence Act. 24 Cr. 
L. J, 757*74 Ind, Cas, 261, Right to inspect police diiries is given only to Court 
and Court cannot delegate its duties to counsel for defence. A. L R. 1933 Lah, 
498*34 Cr. L. J, 464. Police diary is to be used not as evidence in the case, 
A. I. R. 1933 Pat. 440*34 Cr. L. J. 948. Omission to prove record of statement does 
not preclude Court from seeing statement under s. 172 but they can be used only 
according to law. 14 P. L. T. 543= A. I. R. 1933 Pat. 589. Use of diary for refreshing 

memory is at discretion of witness or Judge. 33 Cr. L, J, 97* 33 P. L. R. 89^*^ 

A. 1 . R. 1932 Lah. 103. 

173. *[(i) Every investigation undei this Chapter shall be completed 
^ ^ _ without unnecessary delay, and as soon as it is 

Report of pohce-ofHcer. completed, the officer in charge of the police- 

station shall-— 

(a) forward, to a Magistrate empowered to take cognizance of the offence 
on a police-report a report, in the form prescribed by the Local 
' Government, setting forth the names of the parties, the nature 
of the- information and the names of the persons who appear 

to be acquainted with the circumstances of the case, and 

stating whether the accused (if arrested) has been forwarded 
in custody, or has been released on his bond, and, if so, whether 
with or without sureties, and, 

, . (d) communicate, in. such manner as may be prescribed by the Local 

Government, the action, taken by him to the persoji, if any, by 

- whom the information relating to the commission of the offence 
was first given.] 

. . ( 2 ) Where a superior officer of police has been appointed under section 
i58, the report shall, in any cases in which the Local Government by general 
or special order so directs, be submitted through that officer, and ha may, 
pending the orders of the Magistrate, direct the officer in charge of the police- 
station to make further investigation. 

■ -,(3) Whenever'it, appears from a report forwarded under this section that 
the accused has: been released on his bond, the Magistrate shall make such 
order for the discharge of such bond or otherwise as he thinks fit* 

This sub-section' was substituted by s. 40 ’of the Code of 
(Amendment) Act, 1923 (XVIII of 1923). 



* Siib"*s#ctioa( 4 ) inserted -by s. 40 of the Code 'Of Ctimina! Frocedure_ 

(A«en^Bt)^Act,j^923(XV^^^^ be read m their application to area 

comprised within the local limits of the ordinary original civil mnsdiction of the 
Hteh Court at Madras, see s. 4 ( 2 ) of the Cowners (M^rM) Art, 1889 (V of 1889,) as 


S.vl74| 
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^■^[(4) A copy of any report fowarded; under; this: section', shall, on appli- 
cation, be furnished to the accused before the com-meiicement of the inquiry 
or trial : 

Provided that the same shall be paid for unless the Magistrate for some 
special reason thinks fit to furnish it free of cost.]: ' 

Notes. — A second investigation after submission of the report of the first investi- 
gation, on further information is competent. 35 M. L. J. 127 ; 19 Cr, L. goi. 
A police report should contain the names of the parties and the nature of the infor- 
mation as well as names of the persons acqiiaimed with the case. 37 C. 49 ; 14 C. 
W. Nv 304 : 17 S. L. R. 150. The contention that this section requires that an 
abstract of the evidence to be given by each of the witnesses mentioned should be 
entered in the report for charge-sheet is unsound. 1929 M. W. N. 504. When the 
Court makes an order for investigation under s. 155 {2) and a charge-sheet is filed 
after making the investigation that charge-sheet can be regarded as report. 32 Bom. 
L. R. 782-A, I. R. 1930 Bom. 372=^127 Ind.^ Cas. no. No Magistrate trying a 
Case is supposed to draw material for a conviction from the report of a Sub-Inspector 
when not examined in Court 27 Cr. L. J. 1112= A. L R. 1927 Pat 37 = 97 lud. Gas. 
424. The District Magistrate has no power to call for a charge-sheet after the final 
report is disposed of by Magistrate empowered to take cognizance. 7 Pat. 5 ^^ 
= !0 P. L. T. 14=29 Cr. L, 942.“ As soon as investigation is completed 
investigating officer must send his final report A. I. R. 1933 All. 582=1933 
Cr. C. 926. Remand under s. 344 can be ordered without report under s. 173. 53 A. 

729=32 Cr. L. J. 1045=1931 A. L. J. 617. Section 173 applies to referred charge- 
sheet 33 Cr. L. J: 785=63 M. L. J. 679. Magistrate ordering case reported under 
s. 173 to be struck off can re-open case by calling for charge-sheet under s. 190 (i) 
(c). A. L R. IQ33 Pat 242= 12 Pat 234=14 P, L. T. 162. As regards what is charge- 
sheet, viffe A. 1 . R. 1932 Pat 72=33 Cr. L. J. 349=12 P. L. T. 937. If after 
investigation against 3 persons police sent a report describing one alone as 
‘ ■ theft and requesting to issue process Court may issue warrants 
the other two if there is evidence against them. The report is a 
regards the other two. 17 S. L. R. 150=26 Cr. i8r= 


m 


concerned 
even against 
police report 
Ind. Cas. 885. 


as 


t 174 . (i) The officer 

/■ 

Police to inquire and report 
on suicide, eta 


in charge of a police-station or s:)me other 
police-officer specially empowered by the Local 
Government in that behalf, on receiving infor- 
mation that a person — 

{a) has committed suicide, or 

(S) has been killed by another, or by an animal, or by machinery, or 
by an accident, or 

(^) has died under circumstances raising a reasonable suspicion that 
some other person has committed an offence, 

shall immediately give intimation thereof to the nearest Magistrate em* 
powered to hold inquests and, unless otherwise directed by any rule pres- - 
cribed by the Local Government, or by any general or special order of the 
District or Sub-divisional Magistrate, shall proceed to the place where the 
body of such deceased person is, and there, in the presence of two or more 
respectable inhabitants of the neighbourhood, shall make an investigation, 
jpiftid drsiw up 81 report of the apparent cstuse of death, describing such wounds, 
fractures, bruises and other marks of injpry as may be found on the body, and 
stating in what manner, or by what weapon or instrument fjf any), such 
mat^s appear to have been inflicted. 
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(2) The report shall be signed by such police-officer and other persons, 
or by so rnaoy'Of.them as concur therein, and shall be forthwith forwarded to 
the District Magistrate or the Sub-divisional Magistrate. 

(3) When there is any doubt regarding the cause of death, or when for 
any other reason the police-officer considers it expedient so to do, he shall, 
subject to such rules as the Local Government may prescribe in this behalf, 
forward the body, with a" view, to its being examined, to the nearest Civil 
Surgeon, or other qualified medical man appointed in this behalf by the 
Local Government, if the state of the weather and the distance admit of its 
being so forwarded without risk of such putrefaction on the road as would 
render such examination useless. 

(4) In the Presidencies of Fort St. George and Bombay* investiga 
lions under this section may be made by the head of the village, who 
shall then report the result to the nearest Magistrate authorized to hold 
inquests. 

(5) ^ The following Magistrates are empowered to hold inquests namely, 
any District Magistrate, * [Sub-divisional Magistrate or Magistrate of the 
first class], and any Magistrate specially empowered in this behalf by the 
Local Government or the District Magistrate. 

Notes. — The accused is not entitled to copies of statements made at investi- 
gations under this section. 28 Cr. L, J. 634—101 Ind. Cas. 495. Statements taken 
by police-officer under s. 174 though in the presence of witnesses are statements 
made to police-officer. The proceedings under s. 174 should be kept distinct 
from proceedings on complaint regarding the same death. 8 L. L. J. 524==27 P. L. R. 
779—28 Cr. L. J» 26S299 Ind. Cas. 58. A Magistrate of the first class has now been 
ert^owered to hold inquests. 23 Cr. L. J, 82=65 Ind. Cas. 434 - lu a police enquiry 
under s. 174, a person who is not summoned is not bound to speak the truth. 65 
Ind. Cas. 434, ^ 

175 . (i) A police-officer proceeding under section 174 may by order 

Power to summon persons. ' writing summon two or more persons^ as 

atoresaia for the purpose of the said mvestiga- 
tioiij^ and any Other person who appears to be acquainted with the facts of 
the case. Every person so summoned shall be bound to attend and to 
answer truly all questions other than questions the answers to which 
forfeiture^^ ^ tendency to expose him to a criminal charge, or to a penalty or 

(2) If the facts do not disclose a cognizable offence to which section 170 
applies, such persons shall not be required by the police-officer to attend a 
Magistrate’s Court. 

summoned cannot be convicted of perjury for make- 
ing false statements. 23 Cr. L. J, 82=6 P. W. R. 1922. J ^ 

176 . ' (i) When any person dies while in the custody of the police the nearest 

Inquiry by Magistrate into empowered to hold inquests shall, 

cause of death. and, in any other case mentioned in section 1:74, 

Ti» - . > . , clauses (n;), ( 3 ) and (t?) of sub-section (D aiiv 

into the cause of death mthe? 
instead of, or in addition to, the investigation held by the:pDlice*officer, and, 

conducing i? which he woSd 

bqdrv shall record an offence. The .Magistrate holding such an 

oflhe^iSnLr. w!?® evidence taken by him in connection therewith in any 
cLr iiereinafter prescribed according to the circumstances of the 


tim 


COBB OF- GEIMINAL PROCEBBRB. 


135 


(2) Whenever such;: Magistrate considers, it expedient to make an examina- 

Power to disinter corpses. t|on of the^dead body of any person' who has 

been already interred, in order to discover the 
cause of his death, the Magistrate may cause the body to be disinterred and 

examined^ ..'■■■■ ■■ ■; 

Notes.—Section 25 of the Coroners Act does not oust the Presidency Magistrate 
of his jurisdiction under this section. 16 B. 159 ; 31 C. I ; Rat. Un. Cr. C. 540. 
Proceedings under s. 176 of the Criminal Procedure are judicial proceedings and are 
subject to the revisional power of the High Court under s. 435 and 439 of the Code. 
Such proceedings can also be scrutinised by the High Court in the exercise of its 
mlierent powers under s. 561 A in order to secure the ends of justice. 30 Bom. L. R. , 
1050—A. R, 1928 Born. , 390^29^ Cr. L. J, ■1063. The object of s. 476 is to, have"' 
check on police-officer enquiring into the case of|suspicious death by enabling a local 
Magistrate to hold an independent enquiry. Ibid. 

. PART¥L . .. ' 

Proceedings in Prosecbtions, 


CHAPTER XV. 

Ob'* THl JURIS,DICTION OF THE CRIMINAL CoURIS-IN INQUIRIES- AND TRIALS..-, ■, 

— Place of Inquiry or TriaU 
Ordinary place ofinquiry and • P}'. 

trial. 1 J inquired into and tried by a Court Within, the local, 

limits of whose Jurisdiction it was committed. 

^ Notes. — Under this section, every offence shall ordinarily be inquired into and 
tried by a Court within the local limits of whose jurisdiction -it was committed. 34A,' 
45 t “9 A, L, J. 696= IS Ind. Cas. 991. The word ‘ordinarily’ in s. 177 Cr. Pro. Code, 
must be taken to mean “except in the cases provided hereinafter to the contrary”, - 
30 Bom. L. R. 387=109 Ind. Cas. 357=* 29 Cr. L. J. 533. Offence committed by 
foreigner outside British India cannot be tried in British India. Criminal Procedure 
cannot be applied in such case. A. L. R. 1933 Sind. 333; see, also .23 P, R. 1918. 
Cr. = i9Cr. L. J. 931. Place of crime governs nature of offence. Ibid Offence 
committed within jurisdiction of Howrah Sessions should be committed to Howrah 
Sessions and not High Court. 36 C. W. N. 164^=59 C. 856=33 Cr. L. J. 645= A. I 
R. 1932 Cal. 487. Offence of bigamy and abetment of bigamy is triable only where ' 
second marriage or abetment took place and not where the woman was enticed. 26 
Cr. L. J. 525 = 85 Ind. Gas. 365, Where Railway receipts were sent from Horda 
and Rs, 40,000 were obtained on their credit at Bombay held both Bombay and 
Horda Courts have jurisdiction. 23 Cr. L. J. 210=5. H.-L. J. 16, Printing for sale 
at Lahore of book^ without permission of another is an infringement of copy right 
and should be tried in Lahore Court only. 18 Cr. L. J. 352 = 38 Ind. Cas. 737. Under 
s.- 405 Penal Code, offence is complete^the moment the accused receives or returns- 
money with dishonest motive or appropriation. When accused receives money at 
one place to be handed over at another, the oience i$ committed at the former place. , 

The failure , to hand over money is not a necessary,,,, ingredient: The:. , words “co,nse- v 

quence which has ensued’* in s. 179 do not apply to criminal misappropriation 'or 
criminal breach of trust A. L R. 1921 Pat 85.- General 4)olicy is to uphold orders-' 
passed by a Criminal Court lacking in local jurisdiction unless justice has failed."-. 
37 M. L. 1.60*42 M. 791 = 26 Cr* L. J.'i^484= Ind. Cas. 468. Where accused h‘, 
charged with two offences, each one of which is triable at different places, Court 
having jurisdiction to try one only shall try that alone. A. t R. -igzB- Bom, -475=1x3 
Ind. Cas. 617. Where.-olfence is inquired and trled’by a Court contrary, 'to^-the ■provi-*;- 
sions of s, 177, High Court cap transfer the case to the Court having' jurisdiction. ... 
26 Cr. L. J. 577*85 Ind. Cas. 72i«*A, L R* 1925 Oodh, 440. , Where wrong measure., 
was used at Meerut and discovery of fraud was at Agra, held that , the ' Magistrate at 
Agra had no Jurisdiction, 16 Cr, L* J. 825=31 lad, Cas.;i-oof, Rot purpose -of .trial 

‘ * A similar power is entrusted to the Coroners of CWcwt^ and’ Bombay, See the 
Coroners AcL 1871 (If of 1871), s, 11. ' " 
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I,n, 1 pr q i; of Child Marriage Restraint Act, the place of marriage determines the 
forum L 1034 All. 829 Jurisdiction of Court is determined by place where 

conteiiipt is commkted and not place where offender resides. A. I. ^ 1934 Mad. 433 ' 

178 . Notwithstanding anything contained in section 177 , the Local 

Government may direct that any cases or class of 
Powerto order cases to be jried j^gs committed for trial in any district may be 
iu different sessions divisions, . 

Provided that such direction is not repugnant to any direction previously 
issued by the High Court under section 15 of the Indian High Courts Act, 
1 861 [or section 107 of the Government of India Act, 191 o,J or under this 
Code, section 526 . 

Notes— The Local Government of Burma has no power to transfer a case 
committed to the Court of the Recorder of Ranpon for trial, to the Court of he 
Commissioner. But it can transfer a case from the District of Rangoon to the 
Sessions Judge of Pegu. 10 C. 643. 

179 . When a person is accused of the commission of any offence by reason 

of anything which has been done, and of any 
Accused triable in district consequence which has ensued, such offence may 
where act is done or where inquired into or tried by a Court within the 
consequence ensues. q( ;yijose jurisdiction any such 

thing has been done, or any such consequence has ensued.- 
' ■ Illustrations. 

- '(«[■ ‘‘A is wounded within the locail limits of the jurisdiction of Copt X and dip 
within the local limits of pe jurisdiction of Court Z. The offence of the culpable 
homicide of A may be inquired into m tried by X or Z. 

(b) A is wounded within the locp limits of the Jurisdiction of Court X, and is, 
during ten days within the local limits of the jurisdiction of Court Y, and during ten 
days more within the local limits of the jurisdiction of Court Z, unable in the local 
limits of the jurisdiction of either Court Y or Court Z to follow his ordinary purstii^. 
The offence of causing grievous hurt to A may be inquired into or tried by X, 
Y or Z. 

(if) A is put in fear of injury within the local limits of the jurisdiction of Court X, 
and is thereby induced, within the local limits of the jurisdiction of Court Y, to deliver 
property to the person who put him in fear. The offence of extortion committed On 
A riiay be inquired into or tried either by X or Y. 

{fi). A is wounded in the Native State of Batoda, and dies of his wounds in Poona. 
The ofbnce of causing A’s death may be inquired into and tried in Poona. 

,N6tes.^The consequence referred to in this section must be one of the facts to 
be proved to establish the offence. It must form an integral part of the offence, 
but must not be a consequence arising from it. 5 L. B. R 57=2, Ind. Cas 546. The 
word "consequence” means a consequence which forms a part and parcel ^ of the 
offence. 10 A. L. J. 45=34A. 487. The word ‘‘consequence” in this section is to be 
understood in its ordinary grammatical meaning and need not be restricted to mean 
a consequence which is a necessary ingredient of the offence. 1 14 Ind. Cas, 99 ; 
A. 1 . R. 1928 Sind. 166 ; see also A. I. R. 1930 Bom. 358=127 Ind. Cas. 177 ; 32 Bom, 
L.R. 1195 (F. B.)=*A.I.R. 1930 Bom. 490=129 Ind. Cas. 385 ; 24 Cr. L.J. 579*73 
Cas. 323 ; 81 Ind, Cas. 538^=^25 Cr. L.J. 922. This section can be applied only to cases 
in which the consequence necessary to constitute the offence ensues in some place 
other than that in which the accused’s act is done. 1915 41^8=18 M. L. T. 

25. S- 179 does not apply in so far as the words "and of any consequence which has 
ensued’^ are covered where the offence alleged is complete. 10 P. L. T. i6is=a3o 
Cf. 'L. J. 765 :s=A. I. R. 1929 Pat. 640asir7 Ind. Cas. 309, S. 179 does not govern 
jurisdiction of Court to try offence of misappropriation.or breach of trust. Special 
provisions to be found in section i8i (2). 25 Cr. L. J. 410^^77 Ind. Gas. 490, 

* 24 & 25 Viet, c. 104, ■ 5 & 6 Geo. 5,^ C 61.., now -the Government of India Act 

1915 (S & 6 Geo. 5c, 61). 

t These words and figures- were inserted by s. 2 and Schedule of the Ameadmg^ 
Act) 1916 (Xin of 1916.) " 
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For s. r79 person must be accused of commission of offence by reason of act done 
and consequence which has ensued. -A. I R. 1930 Bom. 49o=ai29 lnd[. Cas.j^. 
Where cheating is committed by posting V. P. parcels, the Court in whose local area 
the posting was made had jurisdiction to try the ofifence. 32 Bom. L. R. 785 — A. I. R,- 
193^ Bom. 358-127 Ind. Cas. 177. Failure in rendering accounts or rendering false 
accounts at another place does not confer jurisdiction upon Magistrate at latter place. 
A, I. R, 1930 Bom. 490 = 129 Ind. Cas. 385. When offence is committed partly in 
C. P. and partly in U. P. the U. P. Court has jurisdiction. L. R. 2 A. (Cr.) 28. 
Section 188 overrides, s. 179. 59 C._io6s=s33 Cr, ' L.. J. 267-A. 1 . R. 1932 Cal. 465. 
Consequences need not be part and parcel of act committed 34 Gr. L. J. 1038= A; I. 
R. 1933 Nag. 33. Loss to one person owing to misappropriation by another is not 
essential ingredient of criminal misappropriation. 32 Cr. L. J. 1120=9 Rang, 33S— 
A. L R. 1931 Rang. 164. Section 179 has no application to offences committed 
under Penal Code s. 408. Ibht Where P cheats by sending, a letter .to N at S 
insured for Rs. 400 intending to use N’s receipt given to the post-office as proof of 
discharge of his debt due to N. Court at S has jurisdiction under s. r 79. - 32 Cr. L. J. 
996=32 P. L. R. 26. Ill all cases of breach of trust s. i8r (2) is preferred to s. 179. 

9 Rang, 338=*A. L R. 1931 Rang. 164 ; see also 29 C. W. N. 432 = 41 C. L. J. 86; 
but see A. i. R. 1930 All, 449. Section 181 (2) does not in any way modify the 
provision of s, 179. 27 Cr. L. J. 992 = A. L R. 1926 AH. 466=96 Ind. CaS. 656. 
Sections 17910184 are controlled by s. 188 and th& alternative jurisdictign can be 
exercised on production of certificate of Political Agent. 32 Bom. L, R. 98 = 54 
s. 171 = A. 1 . R. 1930 Bom. 155. Ss. 179 and 181 are not mutually exclusive. A. 1 . R. 
1934 All. 499 (F. B ). In cases of breach of trust residence of complainant does not 
determine jurisdiction. A. 1 . R. 1934 Ail. 127. For application of s. 179 act done' 
and consequence ensued must together constitute offence. A. I. R. 1934 All. 499 
(F.D.) see also A. 1. R. 1933 Sind 333. Where mortgage was executed in Bombay 
and creditors were defrauded at Yeotmah Yeotmal Court is competent to try offences. 
A L R. 1933 hlag, 33., Where letter giving false information under s. 182 I. P. Code 
is. posted at Kumba Kanam and reaches D. S. P. at Tanjore, an offence under 
s. 182 is committed at Tanjore. 33 Cr. L. J. 452, Where bogus cheque is drawn 
and banded over at Mj but loss occured at F where the cheque was dishonoured, 
Court at F has jurisdiction. A. I. R. i933 Oudh. 215. 

180 . When an act is an offence by reason of its relation to any other act 
i - 1 I • which is also an offence or which would be an 

offlnce by reas J orrelalion ‘J® doer were capable of committing an 

to other offence. offence, a charge of the firstmentioned offence may. 

be inquired into or tried by a Court within the 
local limits of whose jurisdiction either act was done. 

Illustrations, 

(a) A charge of abetment may be • inquired into or tried either by the Court 
within the local limits of whose jurisdiction the abetment -was committed, or 
by the Court within the local limits of whose jurisdiction the offence* abetted was 

committed. • ' • • 

(b) A charge of receiving or retaining stolen goods may be inquired into or 
tried either by the Court within the local limits of whose jurisdiction the goods" 
were stolen* or by any Court within the local limits of whose jurisdiction any of 
them were at any time dishonestly received or retained. ' - 

{^) A charge of wrongfully concealing a person known to have been kidnapped, 
may be inquired into or tried by the Court within the local limits of whose jiirisdictipn 
the wrongiul concealing, or by the Court within the local limits of whose jurisdiction, 
the kidnapping took place. .... . , 

Notes. — The British Court has no jurisdiction to try the accused for retention 
of stolen property outside British India, even when the theft is committed within 
British India. i8 C. W,. M. 1178=15 Cr. L. J. 527. Abduction is a continuing 
offence ; an accused can be tried in any of the Courts within whose jurisdiction 
offence takes place. A. L R. 193 L, All. 55. A non-British subject retaining' stolen 
property in Native state is not 'amenable to, British Courts. 90 P, L.^R.^ 192:^'= 

Ind* Cas., 1^..,.. Where a conspiracy to murdec^ds' entered into one^ District' and' 
ah .attempt Is made in another, Courts in both, Districts can enquire and try, the 
case iinder s* Cr* Pro. Code. 74 P. L. R. 1917 18 Ct* U J. 5 H’ . . . 
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The offence of being a thug of being a thing and committing 
' murder, of dacoity of decoity with murder, of 

Being a thug or belonging having belonged to a gang of dacoits, or of having 
to a gang of dacoits, escape ggc^ped from custody, may be inquired into or 
from custody, etc. tried by a Court within the local limits of whose 

jurisdiction the person charged is. 

('2) The offence of criminal misappropriation 

' ' Ka TrvntiirArl 1 


— criminal breach of 

xLAw ^ ^ trust may be inquired into or tried^by a Court 

Criminal misappropriation within the local limits of whose jurisdiction any 
and crimmal breach of trust. part of the property which is subject of the offence 

was received or retained by the accused person, or the offence was committed. 

The offence of theft, or any offence which includes theft or the 
possession of stolen property, may be inquired 
Theft into or tried by a Court within the local limits 

of whose juridiction such offence was committed or the property stolen was 
possessed by the thief or by any /person who received or retained the same 

knowing or having reason to believe it to be stolen.] 

(4) The offence of kidnapping or abduction may be inquired into or tried 
. by a Court within the local limits of whose juris* 

Kidnapping and abduction. person kidnapped or abducted was 

kidnapped or abducted or was conveyed or concealed or detained. 

Sub-section (2)-^Section i 8 i (2) anf not s. 179 applies to a case of criminal 
breach* of trust or criminal misappropriation. 29 C.W.N. 432 ; 21 C.W.N. 573. In case 
of failure to account owing to breach of trust, place of offence is the place of account- 
ing* 41 C.L. T. 8 o« 20 C. W. N. 432=*26Cr. L. J. 725=86 Ind. Cas. 213 ; 96 Ind. 
Cas. 2i2«27 Cr. L. J. 900 ; 26 C. W. N. 125 = 71 Ind. Cas. 241. Section 181 (2) does 
not in any way modify the provision of s. 179. 27 Cr. L. J. 992=96 Ind. Cas. 656. In 
case of criminal breach of trust, offence is triable where conversion takes place. 2 Bur. 
L. I. 40=24 Cr. L. J. 746=74 Ind. Cas. 74. In all cases of criminui breach of trust 
s 18 1 (2) is preferred to section 179* 9 R^-ng. 338=32 b. J. 1120. Agent can 
be tried at place to which he is bound to make remittance. A. I. R. 193^ Alh 3 ^ 7 = 
33 Cr. L. J. 71X. Failure to account in place where person entrusted ought to have 
accounted does not give Court at that place jurisdiction to try person for criminal 
breach of trust. 32 Cr. L. J. 1042^3$ C. W. N. 320= A. I. R. 1931 Cal. 521. Where 
criminal breach of. trust is committed at B and where only non-accounliog lakes 
place at C, C Court is not in the right venue for trial A. I R. 1931 Cal 532=32 Cr. 
L. T. X259. Where in a case of breach of trust, several items are consolidated accused 
can be tried in any Court within whose jurisdiction any part of property is 
received. A. 1 . R. 1932 All 26=33 Cr. L. J. 127 ; see also 35 C. W. N. 809= S 9 C. 
92= A. 1 . R. 193X Cal 528. Section 18 1 overrides and is not qualified by s. J79. A. L 
R. 1933 Lah. 559=34 Cr. L. J. 902 ; A. I. R I934 All 127 ; but see A. I R. 1934 AIL 
499 (F. B.). Non-accounting itself is offence and as such place of accoimting is the 
place of offence, A. I R. 1934 Cal 392; see also A. I R. 1934 All 148 but see 
A. I. R. 1934 Cal 127. Where money is payable in A but is misappropriated In B, 
offence is triable in B. 6 Lah L. J. 471=26 Cr. L. J. 136=83 Ind. Cas, 696 ; see also 
51 B. 101 = 28 Bom, L. R* 1292=28 Cr. L. J. 44. In case of breach of trust by 
cashier, place of delivery is the place of offence. 52 M. 61 = 30 Cr. L. J. 245* Where 
a partner being bound by the articles of partnership to manage the business at 
Rangoon and forward accounts to Bombay, misappropriated the firm's money, at 
Rangoon and sent false accounts to Bombay, the Rangoon Court alone had juris- 
diction. 32 Bom, L, R. 1195 (F. B.). Offence of criminal misappropriation should be 
tried where it is committed. 25 Cr. L. J. 377=77 Ind. Cas. 425, 

Sub-section (3) — Person found in possession of stolen property can be tried by 
Court within whose jurisdiction theft is committed or it was possessed by any person. 

A. 1. R. 1934 Cal 455^ ' ^ • 

Sub-section (4)— 'Abduction ^ is continuing offence. Accused can be tried in 
any Courts within whose jurisdiction offence takes place, 53A. 140=324. Cr, L. J, 690, 

' * This sub-section was substituted by s. 42 Of thp Code pf Criminal Procedure 
(Amendment) Act, 192^ (XVIII of 1923), 
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t IS doubtful if die words Weiice of kidnapping or abduction” include an offence 
Of wrmigfully detaining or keeping in confinement a kidnapped person. 21 A. L. T. 
912=81 lad. Gas. 40 ; see also A. L R. 1931 Ail. 5S. 

Place ■■ of ■■ inquiry or 'Iriai 
where scene of offence is un- 
certain or not in one district 182 . When it is uncertain in which of 
only or where offence is conti- several local areas an offence was committed, or 

nuiiig or ..consists ' of several 

acts,^ ■ ■■ ■ ■ . . 

where an offence is committed partly in one local area and partly in another, or 
where an offence is a continuing one, and continues to be committed in 

more local areas than one, or 

where it consists of several acts done in difierent local areas, 
it may be inquired into or tried by a Court having jurisdiction over any of 
such local areas. 

Notes.— If a defamatory letter is posted in Madras with a view to its being 
used in Tinnevelly, the offence of defamation is triable either in Madras or in 
Tinnevelly under s. 179 or 182. 44 M. L. J. 648. The offence of adultery is not a 
continuing offence where a person has once been convicted or acquitted of the 
offence and subsequently he is again guilty of such a conduct he may be prosecuted 
once again in relation to such act. In re Shanker Tulsi Ram, 30 Bom. L. R. 1435 — 
A. I R. 1928 Bom. 530, This section applies in cases of uncertainty. 1934 All. 499. 
Ao offence under 366 A. T, P. Code is a continuing offence. 1930 A. L. J. 1485 = 
A.f.R. 1931 AIL 55 ; 1933 Oudh 45. But offence of kidnapping from lawful guardianship 
is not continuing offence. Ibid, In a case when Railway receipts were sent form Harda 
and Rs. 40,000 were obtained on their credit at Bombajr both Bombay and Harda 
Courts have jurisdiction to try a case of cheating against the sender of the railway 
receipt as the sending of the railway receipt is one of the series of acts constituting 
the cheating. 23 Cn L. J. 210=65 Ind. Cas. 994. Where mortgage is executed in 
Bombay and creditors were defrauded at Yeotmal, Yeotmal Court is competent to try 
offence, A. 1 . R. 1933 Nag. 33=34 Cr. L. J. 1038. 

183 . An offence committed whilst the offender is in the course of perform- 

^ - ing a journey or voyage may be inquired into or 

io«fne"v ■'* trild by a Court through or into the local limits 

“ ‘ of whose jurisdiction the offender, or the person 

against whom, or the thing in respect of which, the offence was committed, 
passed in the coiiiso of that journey or voyage. 

Notes,-*- I C. L. J. 334, 24 Cr. L. J. 579 ; 24 Cr. L. J. 253 ; 25 Cr. L. J. 439 j 

30 Cr. L. J. 245 = 52 M. 61. 

184 . All offences against the provisions of any law for the time being in 

force relating to Railways, Telegraphsf, the 

TdeSh Tnd I Ammunition § may 

Arms Acts * be inquired mto or tried in a presidency* town 

whether the offence is stated to have been corn- 
milled within such town or not : ^ , . 

Provided that the offender and all the witne^es necessary for his prosecution 

are to be found within such town. 

il [ 185 . (1) Whenever a question arises as 
High Court to deckle. In |q which of two or 'more Courts subordinate to 
case^of douofc^district where the same High Court ought to' inquire into or 
inqmry or trial shall take offence, it shall be decided by that High 

^ ' Court 

* Sis the Indian Railways Act, 1890 (IX of 1890). ' ■ - ; 

t Sis the Indian Telegraphs Act, 18S5 (HI of 1885). 

I Sis the Indian Post Office Act, 1898 (YI of 1898). 

I Sie the Indian Arms Act, 1S78 (XI of 1878)* \ ^ ; . 

I Section 185 was suhstiiiited by s. 43 of the. Code of Criminal Procedure (Amende . 
ment} Act, 1923 (Xf III of 1923). ^ a' ^ , rpf:' ^ 

Cr. a H.Voh 11*^18 ' '' 
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(2) Where two or more Courts not subordinate to the same High Court 
have taken cognizance of the same offence, the High Court within the local 
limits of whose appellate criminal jurisdiction the proceedings were first com- 

meoced may direct the trial of such ■ offender to be held in ^ any Court siiO“ 
ordinate to it, and if it so ..decides all other proceedings against such person 
in respect^ of' '''Stich offence ■ shall be discontinued. If such High Courts upon 
the 'matter having been brought to its notice* does not so decide* ^ any other 
High Court, within the . local: limits of whose appellate criminal jurisdiction 
such proceedings are pending, may give a like direction and upon its so doing 
all other such proceedings shall be discontinued.] 

Hotes — **In view of the ■ confliclmg decisions in the Indian Law Reports, 4|. t , 
595, and the Indian Law Reports, 40 M. 435, it is proposed to make it clear that one 
High Court has no power, whether by implication or otherwise, to transfer a case 
to itself from another High Court ot vke versa^ or to decide which or two other High 
Courts should try a particular case’^ — Statement of Objects and Reasons,^ Section sb5^ 
gives the High Court no jurisdiction to transfer a case from a Court situate out ot 
its jurisdiction and subordinate to another High Court 40 M. S35 — 18 Cr. L. ]. 
i 48=*37 Ind. Cas. 516 ; see also A. I. R. 1933 Oudh. 45 = 9 O. W. N. 1181-34 Cr. L. 
J. 2204 Section 185 includes all cases of doubt not only as to jurisdiction of one or 
another Court but also as to comparative suitability of this or that Court from the 
practical stand point of convenience or expediency for purpose of trial. *^Doubt^' in 
section 185 is only about jurisdiction order/ “Doubt" in section 185 does not mean 
“doubt” as to acts constituting the offence and the place of their commission. The 
object of the above section is to determine cases where the facts said to const! tme 
jurisdiction are doubtful and not to cut down jurisdiction which admittedly exist. 
44 C. 59S=*2i C. W. N. 320-25 C. L. J. 165. 

186 . (i) When a Presidency Magistrate, a District Magistrate, a Sub* 

^ . divisional Magistrate, or, if he is specially 

Power to is^e summons or empowered in this behalf by the Local Govern- 

beyond local jurisdiction. ^ Magistrate of the first class, sees reason 

to believe that any person within the local limits 
of his jurisdiction has committed without such limits (whether within or 
without British India) an offence which cannot, under the provisions of sec* 
tions 177 to 184 (both inclusive), -or any other law for the time being in force, 
be inquired into or tried within such local limits, but is under some law for 

the time being in force triable in British India, 
such Magistrate may inquire into Ite offence 
as if it had been committed within such local 
limits, and compel such person in manner hereinbefore provided to appear 
before him, and send such person to the Magistrate having Jurisdiction to 
inquire into or try such offence, or, if such offence is bailable, take a bond 
with or without sureties for his appearance before such Magistrate. 

(2) When there are more Magistrates than one having such jurisdiction 
and the Magistrate acting under this section cannot satisfy himself as the 
Magistrate to or before whom such person should be sent or tound to appear, 
the case shall be reported for the orders of the High Court. 

Notes. — The High Court has jurisdiction under s. 29, Letters Patent to make 
an order directing a Magistrate to hold a preliminary investigation and in the event 
of a prima facie case being made out to commit for trial to the sessions a case which 
falls within this section. 2 Weir 146=1 Weir 789. This section relates to offences 
which, the Magistrate knows at the outset to have been committed if at all, outside 
tte limits of his juiisdiction; -25 Cr. L.J. 184^^ A. L R. 1923 Cal 401*76 Ind, 
Gas. 424. , ■ 

187 , (0 If the 


'Magistrate's 

arrest. 


procedure on 


has been arrested tinder a warrant issued under 
section 186 by a Magistrate, other than a Pr«i- 
dency Magistrate or District Magistrate, siicli 
Magistrate shall .send the person attested 10 'the 
■ ' District or ' Sub 4 ivisional‘Magistr^^^^^ 
he IS subordinate, unless the Magistrate having jurisdiction to inquire into or 


person 

Procedure where warrant 
issued by subordinate Magis- 
trate. 



* These words were inserted by s. 44 of the Code of Criminal Procedure (Amend- 
me»t) Act. 1923 (XVni of 1933)- > 

" tSatetJtawdbyActXof 19*7. • 
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try such offence issues Ms warrant for the arrest of such person, in which case- 
the person arrested shall be delivered to the police-officer executing such 
warrant or shall be sent to the Magistrate by whom such warrant was issued. 

(2) If the offence which the person arrested Is alleged or suspected to have 
pmmitted is one which may be inquired into or tried by any Criminal Court 
ill the same djstrict other than that of the Magistrate acting under section 
186, such Magistrate shall send such person to such Court, 

188 . When a Native Indian subject of Her, 
Majesty commits an offence at any place without- . 
and beyond the limits of British India, or 


Liability of British subjects 
for offences committed out of 
British India, 


Political Agents to certify fit- 
ness of inquiry into charge. 


when any British subject commits an offence in the territories of any- 
Native Prince or Chief in India^ or 

when a servant of the Queen (whether a British subject or not) commits 
an offence inAhe territories of any Native Prince or Chief in India, ' 

he may be dealt with in respect of such offence as if it had been committed , 
at any place within British India at which he may be found : 

Provided that *'[»otwiihstanding anything in any of the preceding sections. 

of this Chapter^ no charge as to any such offence 
shall be inquired into in British India unless 
the Political Agent, if there is onC; for the 
territory in which the offence is alleged to have been committed, certifies that, 
in liis opinion, the charge ought to be inquired into in British India ; and,' 
where there is no Political Agent, the sanction of the Local Government shall 
be required : 

Provided, also, that any proceedings taken against any ’person under 
this section, which would be a bar to subsequent proceedings against such ^ 
person for the same offence if such offence had been committed in British 
India, shall be a bar to further proceedings against him under the Indian 
Exlradilioo Actj i9o3^*t in respect of the same ’offence in any territory beyond 
the limits of British India* 

jqotas.— The obtaining of the certificate of the Political Agent, as provided for 
by this section is a preliminary requisite to the holding of an enquiry in British India 
of an offence committed outside British India. 24 A. 2S6«sA. w. N. 1902, 4 S ; see 
also 19 A. 109 ; L. B. R. (1872-1:892) 334 ; Rat Un. Cr, C. 253. If there is no Political 
Agent in place outside British India no preliminary sanction as required by this section 
is necessary. 14 B. 237. British Vice-consul in foreign territory is not Political Agent 
within the meaning of s. 188. A. L R. 1934 Sind. 96, Section 188 refers to crimes 
committed beyond limits of British India and not to offence committed in British 
India* A. I. R. S933 All 498, The omission to obtain a sanction vitiates the trial 
awd the conviction of the accused* ii Pat. L. T. 433=A. IR. 1930 Pat 122 
M* Cm. m ; see also 97 Md. Cas. 75^^27 Cr. L. J. n 68==7 Lah. 396-27 P. L. R. 
447; 5 Lak 416-27 Cr. L. J. 28-92 Ind. Cas. 170 ; 41 A. 452-17 'A. 
L. I* 450«2O Cr. L. J. 276; 96 Ind. Cas. 398-7 R^h. 46S-27 Cr. L. J. 
94a 5 33 Bom. L. R. 9S. Certificate by Under-Secretary to Political Agent is 
not sufficient 27 Cr. L. J. 942*27 P. L. R« yoS—A. !. R. 1926 Lah. 609— 
0 Ind. Cas. 398. Certificate may be obtained subsequent to the complamt. 47 B;* 
907»«a5 Bom. L. R. 772»»77 Md. Cas. 189 ; see also 19 S. L. i22=»2S Cr. L. !• 
630-A* I R* ms Sind. 8S-81 Ind. Cas. loB ; 7 Lah. 46S-27 Cr. L. J, 942-27 P. 
L* R. 708-96 Ink Cas* 398* An agreement between a Native State and the 
autliorities of the British Indian District, conceding to the British Indian Courts the 
riglit to try subjects arrested in British India cannot take the place of the certificate 
cc sanction under s. 1E8. 42 A. 89*17 A. L. J. 1055—20 Cr. L. J. 700*52 Ind. Cas. 
668. The iwt proviso refers only to offences committed on any territory and not 
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to offences committed on high seas. The word ‘‘place’' in the first |)aragrapli of 
the sectiondiidudeS' high seas- in Its ambit. 4^ 667^59 Bom. h. K. 537 

L. J. 782^-41 Ind. Cas. 158. Where dacoity is cominiited in i>s‘kish India but 
murder committed soon after in Native State, offenders can be tried under s. 390 
L P. Code in British India without a certificate under s. 188. A. I. R. 1933 Lah. 977. 
Offence of importing opium is constituted by bringing it into territory in question. 
Where-. it was before: is immaterial. 36 C. W. N. 456^— 33 Cr. L, J. 267. Trial is 
invalid where certificate is obtained after order of discharge. A. L R. 1933 Lah. 
659=34 Cr. L. J. 578. Certificate of Local Government is sufficient where there is no 
official representative of Bridsn Indian Government. A.LR. 1934 Sind. 96. As regards 
the object of the certificate of the Political Agent or Local Government, vide IMd. it is 
not necessary that the Political Agent should himself sign the certificate. All that is 
requhed that the Political Agent should be of opinion that the case should be tried in 
British India. A. I. R. 1934 Bom. i. Certificate of Political Agent is necessary for 
trial of offence of mere detention of stolen property in foreign territory. A.LR, 

1933 Mad. 461 = 34 Cr. L. J. 545. His Britanic Majesty's Minister at Kabulis not 
Political Agent within General Clauses Act, 1897 A. I. R. 1934 Lah, S27. Absence 
of certificate under s. 188 can be issued under s. 537. /did, 

189 . Whenever any such offence as is referred to in section 188 Is being 

^ • r J inquired into or tried, the Local Government 

pSons and 

reived in evidence tions made or exhibits produced before the Poll- 

territory in which such offence is alleged to have been committed shall be 
received as evidence by the Court holding such inquiry or trial in any case in 
which such Court might issue a commission for taking evidence as to the 
matters to which such depositions or exhibits relate. 

B. — Condition requisite for Initiation of Proceedings* 

190 . ( 1 ) Except as hereinafter provided, any Presidency Magistrate, Dk- 
Cognizance of offences by trict Magistrate or Sab-divisiorial Magistrate, and 

Magistrates ^ Other Magistrate especially empowered m 

this behalf, may take cognizance of any off- 
■ ence't — ... 

{a) upon receiving a complaint of facts which constitute such 
offence : 

*[i^) ^ report in writing of such facts made by any police- 

officer ;) 

{c) upon information received from any person other than a police- 
officer, or upon his own knowledge or suspicion, that such offence has been 
committed. 

(2) The Local Government, or the District Magistrate subject to the 
general or sepecial orders of the Local Government may empower any Magis- 
trate to take cognizance under sub-section (1), clause (a) or clause of 
offences for which he may try or commit for trial : 

(3) The Local Government may empower any Magistrate of the first or 
second class to take cognizance under sub-section (1), clause (^}, of offences for 
which he may try or commit for trial. 

Scope. — Under section 190, a Magistrate takes cognizance of an offence and 
not of the offender. 17 S. L. R. 150=26 Cr.L.J. 181 = 83 Ind. Cas. 885 ; see also A, L R. 

1934 P, 467. While considering s. 190 it cannot be warranted that the three alter- 

natives upon which a Magistrate may take ^ proceedings ate mutually exclusive. 
It is not correct that a Magistrate while taking cognizance of an offence should 
have done it under some one of the alternatives to the exclusion of the others, so 
^’PAL L-V Cr. L, J. 1056. Good faith will cure an erroneous assucaption of 

jurisdiction ip a non-cognizable case. 29 Cr. L. J. 65 « 106 Ind. Cas. 577. 

* This clause was substituted by s, 45 of the Code of Criminal Procedure (Amende 
ment) Act, 1923 (XVIII of 1923). 
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(^) and directs process to issue against other perpns ^ whose ^ names . transpired 
in the prosecution evidence during the tria!, be is quite justified in doing so 
and he is deemed to have taken action against them under clause (4 and not 
under clause (4 17 S. L. R. i5o===26 Cr. L. J. Incl Cas. S85 ; but sec 

4 Bur. L. J. 213-27 Cr. L. J. 669-94 Ind. Cas. 717. Magistrate can take cognizance 
both in cognizable and non-cognizable offences upon a report mentioned in s. 190 
(i) since s. 190 extends to all offences. 28 C. W. N. 490=:36 Cr. L. ]. 
hid Cas. 628. The written allegation of a non-cognizable offence made 
by a police officer who is also a public prosecutor is not the report of a 
police-officer. The words ‘‘report of a police-officer** refer to the report of 
a police-officer in cases in which he is authorized to investigate by the 
Code. 35 Cr. L. J. 1361=6 L. L. J, 606-A. L R. 1925 Lab. 237*82 Ind. Cas. 753* 
A report to a Magistrate, by a police-officer to have his subordinate, prosecuted 
would not be a police report under s, 190 (4. 9 O. L. J. 342*23 Cr. L. J. 641* 

26 O. C. 44=69 Ind. Cas. 81, Where a charge-sheet alleges that a certain offence 

will be established by the evidence of certain witnesses this is sufficient to enable 
the Magistrate to take cognizance. 23 Cr. L. J. 69= A. L R. 1922 Pat. 291*65 Ind. 
Cas. 421; see also 23 Bom. L. R. 842*22 Cr. L. J. 603 = A. 1. R. 1921 Bom. 365*62 
Ind. Cas. 875. No preliminary inquiry can be made when cognizance is taken 
under clause (4 and (4 of s, 190. It can be only made when there is compiaiiu 
under s. igo. (i) (a). 2 Pat L. T. 220=22 Cr. L. J. 735*64 Ind, Cas. 47. Police 

report is not restricted merely to reports under Chapter XIV of the Code but embraces 
all reports submitted under s. 24 of the Police Act. i Pat L. T. 446*22 Cr. L. J. 
9*59 Ind. Cas, 41 ; but see i Fat. L. T. 73*21 Cr. L. J. 269. A duly empowered 
Magistrate taking cognizance of a non-cognizable offence on a Police report under 
s. 190 (^) of the Criminal Pro. Code must immediately summon the accused. 20 
Cr, L. J. 4i3*«Si Ind. Cas, 173; see also 21 C. W. N. 950*18 Cr. L. J. 90L 
Application of prosecuting Inspector to put prosecution witnesses on trial as accused 
is report within meaning of s. 190. A. L R. 1933 AIL 399*34 Cr. L. J. 761* 1933 
A. L. J. 735. 

Information— It is desirable that a Magistrate taking cognizance under s. 190 
(i) (c) should record the information upon which he has acted. 4 Bur. L. J. 2U* 

27 Cr. L. J. 4^3 = A. I. R. 1926 Rang. 46=93 Ind. Cas, 77. A letter conveying an 
information and asking for action to be taken can be treated as information under 
section 190 (f) for taking action. 25 Cr. L, J. 1147 = 28 O. C. 33 = 81 Ind. Cas, 971. 
Counter petition under s. 144 is not information, i Pat L. R. Cr. 97*24 Cr. L. J. 
482=72 Ind, Cas. 945*. Section 190 (t) (c) Cr.^ Pro. Code empowers a District 
Magistrate to take cognizance of an offence upon information received by him in a 
different capacity, 38 M. L. J. 219*27 M. L. T, 123=21 Cr, L. J, 348 = 55 Ind, 
Cas. 684. A proceeding can be taken cognizance of under s. 190 (c) of the Code 
only when it is instituted upon ipformation received from a person other than a 
police-officer or upon the Magistrate’s own knowledge or suspicion, i Pat. L. T. 
446*22 Cr. L. J. 9* 59 Ind. Cas. 41. 

Own knowledge,— Section 190(c) gives very wide powers to the Magistrate. 
What is intended thereby is that the Magistrate should be able to bring his 
experience to bear upon any statement of facts made to him by an aggrieved person 
who might not know what his legal remedy was in the given circumstances. A. L R. 
1930 Oudh 500*128 Ind. Cas, 279. “Upon his own knowledge” does not include 
knowledge gained from a police report. 10 P. L. T. 601 = 31 Cr, L. J. 55* A* 1. R, 
1929 Pat., 514. A Magistrate can try a case of which he has taken cognizance 
under s. 190 (c) provided he has complied with the provisions of s. 191. 3 Bur. L. J. 

Cxa h J. 249'?*34lnd. Cas, 249^ After cognizance Magistrate can for reasons 
order police to bring charge-sheet against certain persons. 6 P. L. T. 323*26 
Cr. L. J» 211*84 Ind. Cas. 241^ 

Clause (0),— Non-compliance with s. 191 is illegal and hence incurable. 16 
F.'L. R, , i^i«22 Cr. L, J. 93*59 Ind. Cas, 384. Section 190 of the Criminal 
Procedure Code must be read with s, aoo of the Code. 20 Cr. L. J. 481*51 C. 465, 
The Magistrate's taking cognizance of an offence under s. 190 (i) (c) is no bar to 
his holding an inquiry preliminary to commitment. 20 Cr. L. J. 47*48 ind. Cas. 
6874, Although ^90 (i)(c) applies only to offences, the principle must apply to 
^ character, proceedings under s. 110 Cr. Pro. Code. 4 Pat 

L Cr, ; but see 20 a 1. R. 291*27 Cr. L. J. 1280* A. i R. 1927 

Failure of Magisirate' to ■tell the accused that he « 
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get bis case transferred renders the proceedings void. 19 A. L. J. 138=522 Cr. L, J. 
319=160 Incl, Cas. 1007, Where Magistrate is taking cognizance under i go (i) (c) 
the accused should be given option to be tried by some other Magistrate, 14 P. L. T. 
162 = 12 Pat 234= A. L R. 1933 Pat. 242. 

191. When a Magistrate takes cognizance of an offence under 

rp p . sub-section (i), clause (c), of the preceding 

section, the accused shall before any evidence 

npphcation of accused. 

have the case tried by another Court, and if the accused, or any of the 
accused if there be more than one, objects to being tried by such Magistrate, 
the case shall instead of being tried by such Magistrate, be committed to the 
Court of Session or transferred to another Magistrate. 

Notes.— Where a Magistrate takes cognizance of an offence under s. 190 (c), he 
is bound to take further proceedings under s. 191. 6 C. W. N. 202. Non-conpliance 
with the provisions of section 191 is not a mere irregularity, but it is an absolute 
illegality and vitiates the whole trial 22 Cr. L. J. 96=16 P. L. R. 1921 = 59 Ind. Cas. 
384 ; see also 19 A.LJ. 138=22 Cr. LJ. 319 ; 21 A. L. J. 89=24 Cr. L. J. 656=73 Ind. 
Cas. 576= A. 1 . R. 1923 All 383 ; 25 Cr. L. J. 1224=28 O. C. i ; 27 Cr. L. J. 325= 
A, I k. 1926 All 325 ; 27 Cr. L. J. 1037 = A. I. R. 1927 Lali. 627, 84 Ind. Cas. 249= 
3 Bur. L, J. 121. Magistrate must inform accused that they are entitled to have 
trial by other Magistrate. A. I. R. 1934 Lah, 210 ; see also A. 1. R. 1934 All. 693. 

192. (i) Any Chief Presidency Magistrate, District Magistrate or Sub- 

.p , - u • divisional Magistrate may transfer any case of 

trSs^ ^ which he has taken cognizance, for inquiry or 

trial, to any Magistrate subordinate to him. 

{ 2 ) Any District Magistrate may empower any Magistrate of the first 
class who has taken cognizance of any case to transfer it for inquiry or trial 
to any other specified Magistrate in his district who is competent under this 
Code to try the accused or commit him for trial ; and such Magistrate may 
dispose of the case accordingly. 

Notes.— A Magistrate can, under this section, transfer to his subordinate 
Magistrate only such cases as he has taken cognizance of and not others. 5 0. C. - 
Where a District Magistrate has referred a case for trial to a Sub-Divisional 
Magistrate, the latter has no power to transfer it to any other Magistrate subor- 
dinate to him and any order to this effect is ultfc^ vivss^ 12 A. L. J. 225 = 36 A. 166= 
15 Cr. L. ]. 406=23 Ind. Cas. soo6. Where whole case is transferred to subordinate. 
I^Iagistrate Sub-divisional Magistrate cannot pass any order as regards that case 
unless he acts under Cr. Pro. Code, s, 528. I4 P, L. T. 176=12 Pat. 341 = A. I. R. 
Prst nAk Where Mas^istrate has examined petitioner on oath and has ordered 


police enquiry, he can transfer the case alter police report as ne nas aireaay tairen 
cognimnce of the case. 34 Cr. L. J. 414** A. L, J. 188 = A. L R. 1933 All. 264 
{F, B.) District Magistrate taking cognizance of case on a report of his subor- 
dinate, has power to transfer the case to another Magistrate. 21 A. L. J. 825=902 
A L R 1049=81 Ind. Cas. 595. Under s. 192, a transferring Magistrate cannot 
intermeddle with a case transferred unless and until, having power to do so, he 
recalls it to his own file. 46 C. 854*23 C. W. N.. 623^29 C. L. J. ^2=20 Cr. L J. 
508* SI Ind. Cas. 668. Proceedings under s. 145 can be transferred, 20 A. L. J. 215 
33 Cr L. J, 205- A. L R. 1922 All 99*65 Ind. Cas. S61 ; 4 Pat L. T. 279*24 Cr. 

L. I 487. Section 192 applies to a proceeding under section uo the proceeding being 

a casf Pat. 621=24 Cr L. J. 3i«4 P- L. T. 44 f A. \ R- I 92 i Pat 586=71 tod. 
Cas. 70. A Magistrate who transfers a case for trial und^ s. 192 has no. power to 
transfer it aeainf 23 Cr. L. T. 89=65 tod. Cas. : 44 iv By transfer after recall of 
warrants against some, the whole case is transfwred and the original Court is Jrucfus 
officio A. l\. 1921 Pat 474 - Transfer 

plainant to prove his case is not proper. 2 P. L. T. 142--A.. L K. 1921 Pat. 205. 
The new Magistrate can deal with the case as if he had taken cognizance of it. 55 
C. 1274=3® Cr.L.J. 352-A.LR. 1929 

his the Wer to do everytog that is necessary to decide the case. 7 R L, T. 420= 
37 Cr. L. J. 855=95 tod. Cas. 935 - Transfer must be to a Court which to tem- 
torialjimiidiciToa. 55 M. L. J. M. 34t=3oCr, L. J. 340= A. I. R. ,19^ 



Information 

general. 


Advocate 


* These words *‘in the case of Assistant Sessions Judges*' were omitted by s. 
46 of the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII 1923). 
t See now the Government of India Act, 1915 (5 & 6 Geo. 5, c. 6i). 
t These words were inserted by s, 2 and Schedule of Amending Act, 1916 
(XIII of 1916). ^ 
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1230. In cases of transfer, the District Magistrate should give an opportunity 
to the accused to show cause against transfer. 51 M. 610-55 M. L. J. 217 = 29 
Cr, L. J. 734, Where after recall of the first transfer a case is transferred to a second 
Magistrate, the entire proceedings after first transfer is bad. 7 P. L. T. 530=26 Cr. 
L. J. 1585=90 Ind. Cas. 657. The transfer by a SuI>cIivisiona! Magistrate ^of a case 
under s. 192 Cr. P. Code when the case has already been transferred to him by the 
District Magistrate is a mere irregularity. 21 Cr, L. J. 96=54 Ind. Cas. 496. Section 
192 (i) does not empower a Magistrate to transfer a case simply for the purpose of 
considering the report of an investigation under s. 202, Cr. Pro. Code, 29 C. W* N. 
508=26 Cr. L. J. 990=87 Ind* Cas. 526, Magistrate can transfer even at a later 
stage. A. I. R. 1934 M. 435 ; see also A. L R. 1934 Pat 467. 

193 . (0 Except as otherwise expressly provided by this Code or by any 
^ ^ , other law for the time being in force, no Court 

^ SessioH Shall take cognizance of any offence 

as a Court of original junsdiction unless the 
accused has been committed to it by a Magistrate duly empowered in that 
behalf 

(2) Additional Sessions Judges and Assistant Sessions Judges shall try 
such cases only as the Local Government by general or special order may 
direct them to try, or the Sessions Judge of the division, by genera! or 
special order, may make over to them for triah 

Notes.—By this section, a Sessions Judge can only take cognizance, as a Court 
of original jurisdiction, of an offence, when the accused has been duly committed. 
6 P, W, R, 1913=260 P. L. R, 1913. The object of s. 193 Cr. Pro Code is to secure 
to the accused person a preliminary enquiry which would afford him the oppor- 
tunity of being acquainted with the circumstances of the offence, and to enable 
him to make his defence. This would be frustrated if fresh charge is added in the 
Sessions Court. 21 S. L. R. 55=27 Cr, L. J. I2I7 = A. L R. 1927 Sind. 28=97 Ind. 
Cas. 1041. As regards the meaning of the word ‘‘only” vide 55 B. 576=32 Cr. L. J. 
1147=33 Bom. L. R. 675. Section 193 (2) contemplates general directions for con- 
venience of people. Ibid. Special Government order as to at what place Court of 
Session should hold its sittings is not ultra vires, Ibid. 

Cognizance of offences by , 

High Court. ^ zance of any offence upon a commitment made 

to it in manner hereinafter provided. 

Nothing herein contained shall be deemed to affect the provisions of any 
letters patent granted under the t Indian High Courts Act, i86i, } [or the 
Government of India Act, i9i5], or any other provisions of this Code. 

(2) (a) Notwithstanding anything in this Code contained, the Advocate 

General may, with the previous sanction of the 
Governor^ General in Council or the Local 
Government, exhibit to the High Court, against 
persons subject to the jurisdiction of the High Court, informations for all 
purposes for which Her Majesty’s Attorney General may exihibit informations 
on behalf of the Crown in the High Court of Justice in England. 

(b) Such proceedings may be taken upon every such information as may 
lawfully be taken in the case of similar informations filed by Her Majesty's 
Attorney General so far as the circumstances of the case and the practice and 
procedure of the said High Court will admit, 

(c) All fines, penalties, forfeitures, debts and sums of money recovered or 
levied under or by virtue of any such information shall belong to the Govern- 
ment of India. 
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S. 195] 

_ _(d) The High Court may make rules for carrying into effect the pro- 

visions of this section. 

Notes. -Procedure of ex-officio information should not be adopted where 
ordmary procedure can be adopted. 57 C. L. J. 177=^64 M. L. J. 466=«34 Cr. L» J. 
322. Allegations as to opinion of execution are quite out of place and should never 

be inckided in it IMd. 

195 * [*(1) No Court shall take cognizance — 

(«) of any offence punishable under sections 172 to 188 of the Indian 

Penal Code, f except on the 
complaint in writing of the public 
servant concerned, or of some 
other public servant to whom he is 
subordinate ; , . 

of any offence punishable under any of the following sections of the 

Prosecution for certain offen- T® sections i9?, 

ces against public justice. 205, zo6, 

207 208, . 209 , 210, 21 1 and 228, 
when such offence is alleged to have been committed in, or in 
relation to, any proceeding in any Court, except on the complaint 
in writing of such Court or of some other Court to which such 
Court is subordinate ;■ or . '■ 

any offence described in section 463 or punishable under 471, 

Prosecution for certain cil 

offences relating to documents 

given in evidence. alleged to have been committed 

by a party to any proceeding in 
any Court in respect of a document produced or given in evideiic.e 
in such proceeding, except on the complaint in writing of. sucti* 
Court, or of some other Court to which such Court is subordinate.} 

In clauses (<^) and (c) of sub-section (i) the term **Courp^ [includes]+ 
— , Revenue or Grirainal Court, but does not include a Registrar or 
Sob*Registrar under the Indian Registration Act, jSjy.g 

il [(3) For the purposes of this section, a Court shall be deemed to be 
subordinate to the Court to which appeals ordinarily lie from the appealable 
deciees or sentences of such former Court, or in the case of a Civil Court 
from whose decrees no appeal ordinarily lies to the principal Court 
having ordinary original civil jurisdiction within the local limits of whose 
jurisdiction such Civil Court is situate : 

Provided that— ■ , ' . 

(a) where appeals lie to more than one^ Court, the Appellate Court o^f 
inferior jurisdiction shall be the Court to which such Court shall be deemed 

to b€ subordinate : and ’ 

(if) where appeals lie to a Civil and also to a Revenue Court, such Court 
shall be deemed to be subordinate to the Civil or Revenue Court, according 
to the nature of the case or proceeding in connection with which the ofFence- 

is alleged to have been committed], ' . ' ■ ^ ' j.; 

* This sub-section was substituted by s. 47 of the ‘Cede of Criminal Procedure’' 
(Amemiment) Act, 1923 (XVIII of 1923). , ' ’ 

t XLVof 1S60. ' 

I This : word was substituted for the word “means” by s. 47 of the’ Code of . 
CriffiiMl Procedure (Amendment) Act, 1023 fXVlII of 1923).; 

I Sio now the Indian Registration Act^ 1908 (XV-lof; 1908)*; ’ 

I This sttb'»sectioB was' substituted for the onginal sub-section {7) afterit'wa/,.. 

■■ ■'fenumfeei'ed'''a8 t^'ub-sfction ■(3)pby‘‘s, 47mf 'the '■■Code o^^Crr^hinat■''Trocedure’’'•■'fA#iid-^^^^^^ 
ment) Act, 1923 (XVIII of 1923% ,, . ■ , . vT;| 


(*) 
a Civil, 
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*[(4)] The provisions of sub-section (1), with reference lo the offence 
named therein, apply also to f [criminal conspiracies 'to commit such offences 
and to] the abetment of such offences and attempts to commit them4 

§[(t)] Where a complaint has been' made' under sub-section (i), clause fa), 
by a public servant,, any authority to which such public servant is subordinate 
may order the- withdrawal of the complaint ' and, if it does so, it shall forward 
a copy of such order to the Court and, upon receipt thereof by the Court, no 
further proceedings shall be taken on the complaint*]! 


^ Amendment. — Act XVIil of 1923. came into force on the ist September 1923 
and since then the practice of obtaining sanction has been abolished. It is now 
substituted by a complaint in writing by the Court itself 81 Ind, Cas. 190 — 46 M, 
L.J. 274=47 M. 384. Now the Court is given full discretion in deciding whether 
any prosecution is necessary or not. 27 Cr. L. J. 669=4 Bur. L. J. 213, A sanc- 
tion granted after ist. September is illegal. 26 Bom. L. R 1235 ; 5t C. 652 Wheje 
the offence of which the Magistrate has taken cognizance is one under s. 195 Cr. 
Pro, Code it does not require a complaint under s. 195 Cr. Pro. Code. 31 Bom. L. 
R. ii5i = A. L R. 1929 Bom. 433. This section is a limiting section providing an 
exception to the general rule that any one could make complaint of a criminal 
offence, no Ind. Cas. 108=29 Cr. L. J. 652 = A, I. R. 1928 Lah. 510. Where sanc- 
tion has been obtained and case has been instituted under old section, fresh complaint 
under amended section is not necessary. 7 Lah. 99=8 L. L. J. 87=27 Cr, L. J. 725 
=27 P. L. R. 181=95 Ind. Cas. 52 ; see also 27 Cr. L. J. 560= A. L R. 1926 All 421 ; 
27 Cr. L. J. 181 = A, I. R. 1927 Nag. 7^ = 91 Ind. Gas. 997. Sanction granted for 
amendment can be revoked after the new Code came into force. 27 Cr. L, J. 91 “ 
49 M. L. J, 223=48 M. 620=91 Ind. Cas. 395. Complaint made after amendment 
on sanction obtained before amendment is bad. 6 Lah. 4i=26Cr. L. J. 1163=26 
P. L. R. 1 52= A. 1 . R, 1925 Lah. 332 = 88 Ind. Cas. 533. Where sanction granted 
before amendment lapses owing to the amendment, the complainant must move the 
subordinate Court and not the superior Court to make a complaint. 26 Cr. L. J. U25 
=A. I, R. 1925 Mad. ii8r = 88 Ind. Cas. 357 j see also 23 A. L. J 35=26 Cr. L. J. 
75 I = A. I, R.^ 1925 All 306=86 Ind, Cas. 287. Sanction granted under the old 
becomes invalid after the new Act comes in force. 26 Cr. L. J. 90= A, L R. 1924 All. 
563=83 Ind. Cas. 650. But sanction granted and acted upon by filing a complaint 
prior to the new Criminal Procedure Code is not infructuous. 26 Cr. L. J. 142 = 
A. I. R. 1924 Mad. 615 = 83 Ind. Cas. 702. 

Scope, — Section 195 provides exception to the general rule that any one could 
make a complaint of a criminal offence. 9 Lah. 678=29 Cr. L. J. 652 = A. I. R. 
1928 Lah. 510. Where sanction is given prior 10 the passing of the amendment 
Act but no prosecution was launched before September, 1923, old order is useless 
and new order should be required. 2 Bur. L. J. 289. The right hitherto vested 
in private individuals has been taken away by abolishing sanction altogether. All 
the cases bearing on sanction are therefore of little use hereafter. A. I. R, 1929 Cal 
539 - Section 195 (1) (c) applies only to forgery when committed or alleged to have 
committed by a party to civil proceedings. A. I. R. 1929 Cal 539. Section 195 
(c) applies to parties only and does not cover the case of witnesses. 29 Cr. L* J. 

io6i=A. L R. 1929 Lah. 125 ; 23 Cr. L. J. 480= A. I R. 1922 Lah. 401 ; see 

also 35 C. W. N. 98 ; but see 27 Bom. L. R. 607=49 B. 608=27 Cr. L. J. 69. The 
words *‘has been committed by a party’* in s. 195 (i) (c) can only mean *‘is alleged 
to have been committed by a party'*, i Pat, L. T. 129 = 21 Cr. L. J. 272= 55 Ind. 

288. Ordinance No 5 of 1930 and the notification thereunder making the 


Cas* 


offence under s. 188, Penal Code, cognizable and non-bailable does not get rid of the 
requirements imposed by s. 195, Criminal Procedure Code. 35 C. W. N. 257 = 
A. L R. 1931 Cal. 122 ; see also 33 Bom, L. R. 59=“A. I. R. 1931 Bom. 35. Section. 
470 IS corollary of s. 195. Powers conferred by s. 476 are not limited by s. 195. 

Bom. L. R. 296=32 Cr. L. J. 1017= A. I. R. 1931 Bom. 305. Section 


subsection (3) was re-numbered (4) by s. 47 of the Code of Crimi- 
nal Procedure (Amendment) Act, 1923 (XVIII of 1923). 

Criminal Law Amendment Act. 1913 

I Omitted by. Act,i8 of 1923. 

§ This sub-section was inserted by idid. 
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pwty committing offence. 134 Ind. Cas. 225=1931 A. L. J. 
Ins !:?e^n fokeo *93i All. 443 (S. B.). If cognizance 

I irrQS/ P-,f ^ ""'^r ®-?" s. 195 (I) {^) is not applicable, 

writer one complaint against party witness and 

no iurfidicHon^^cJ,^ f aside in revision because the Court has 

Pesh^Si witnesses and writer are concerned. A. I. R. 1934 

ApplicabiHty — Not section 477 A. but s. 463, Penal Code is governed by 
' i'^’ r Cr. L. J. 328=25 S. L. R. 471. Sections 

app^y 10 offences commuted not only during proceedings in 
uourt or law but also in relation to such proceedings. 34 Cr, L. J, 6^?6= A. LR 
1933 Ah- 3 JS- An offence under s. 188, Penal Code is made cognisable and 
requirements of s. 195, Cr. Pro. Code must be fuifilled. 35 C. W. N. 
u J* 51 53 C. L.J. 461 = 58 C. 971. As regards application of s. 19s, 

vide A. L R. 1932 Bom. 185 = 33 Cr. L. J. 386. 

Complaint.— Complaint must be made by the Court before which an offence 
was alleged to have been committed. Private complaint is illegal, 48 A. 60=26 
Or. L. J. 1485. Where Magistrate has no jurisdiction to take cognizance of offence 
under s, 2 u for want of proper complaint he can investigate the complaint as regards 
s, 182. 5 Pat, 33 = 6 P. L. T, 515-1926 P. H. C. C. 106=26 Cr. L. J. 1269=88 hid. 
Oas. 1045. Court cannot try an offence under s. 182 I, P. Code without the complaint 
of the public servant concerned. 87 Ind. Cas. 418 = 1925 M, W. N. 108= A. I. R. 1925 
Mad. 400, The want of a complaint under s. 195 will vitiate the whole trial and the 
defect cannot be cured. 12 O. L. J. 194 = 2 O. W. N. 174=26 Cr. L. J. 929 = 29 O. C. 
1=86 Ind. Cas. 993 ; )>ut see 25 Cr. L. J. 972=5 P. L. T. 505 = 81 Ind. Cas. 620. Order 
passed by Court on complaint made by police to summon the accused is not complaint 
by Court 4 Pat. 323;-6 P. L. T. 457-26 Cr. L. J. 889-A. 1. R. 1925 Pat, 483 = 86 
Ind. Cas. 825. Conviction under s. 173 of the Penal Code without complaint by 
public servant concerned Js illegal though the convicting Magistrate purported to 
take cognizance of the offence under s. 225 (b) of the Penal Code to convict the 
accused for a minor offence under s. 173. 47 A, 114=26 Cr. L. J. 446. Since 
amendment, if a Court entertains a case covered by s. 195 without a complaint its 
proceedings are void. A. 1. R. 1926 All. 700=96 Ind. Cas. 213 ; 28 Cr. L. J. 388= 
A, L R. 1927 Nag. 184=100 Ind, Cas. 1044 ; 21 S. L. R. 1 = 27 Cr. L. J. nos=A. 1. 
R. 1927 Sind. 10. The absence of sanction or complaint under s. 195 vitiates the 
whole proceedings and the defect is not cured by s. 537. i Luck. 523 = 3 O. W. N. 
614=27 Cr. L. J. 069= A. I. R. 1926 Oudh. 48 5. Magistrate dismissing a false com- 
plaint, cannot proceed under s. 211 Penal Code, but should make a complaint under 
s. 195, 6 Fat. 450-7 R- L. T. 716=26 Cr. L. J, 987= A. L R. 1926 Pat. 368 ; see also 
53 C. 824=28 Cr. L. J. 86= A. L R. 1927 Cal. 95=99 Ind, Cas. 118. If the accused 
was party in the suit, he cannot be tried without a complaint. The judge appearing 
as a witness is not sufficient, A. L R. 1929 Lah. 785. Where no proceedings take 
place in Court in furtherance of the false information given by the accused the com* 
plaint by a Magistrate is not necessary under s. 195 (i) (b) A. 1. R. 1920 All. 818 ; 
see also A, 1. IL 1928 Nag. 17=23 N. L. R. 133—10 N. L. J. 191=28 Cr. L. J. 934= 
105 lod. Cas. 454. in case of use of forged document as genuine prior to proceedings 
before Court complaint of Court before whom the document was filed is necessary. 
A. 1. R. 1930 Mad. 869=1930 M, W. H. 689=32 M. L. W. 273- Only the Court 
in which the documents had been produced can file complaint and not the prosecut- 
ing iMptcton A. L R. 1930 Lah. 225 ; see also A. t R. 1930 Pat. 31—31 L. J, 
499 * Ind, Cas. 399 ; 56 M. L. J. 208= A.- 1, R. 1929 Mad. 21 ; 112 Ind. Cas. 565 
I. R. 1929 Lab. 125=29 Cr. L J. 1061. In the Central Provinces a complaint 
in respect of an offence under s. i86 I F. Code' in respect ^of a process server 
can be made by a Nazir* or*' a District Judge, or the Judicial Commissioner, 
but not a Sub-Judge nor an Additional Judicial Commissioner. 27' Cr. L. J.' loio 
a»A*LR. 1926 Nag, 285*96 Ind. Cas, 866. Where original complaint discloses 
offence of conspiracy only and evidence disclosed another offence covered by s. 195 
(!) (c) commliied in pursuance of that conspiracy, no fresh ^ complaint is necessary in 
respect of latter offence, 4 Bur. L. J. 2x3=27 Cr.^L. J. 669= A, L R. 1926 Rang. 63 
In case of fraudulently obtaining decree for sums which had been disallowed 
in the former suit, Court in which second suit ' was ^ filed but not the first 
Court can take action under s. 2x0 t P. Code. afi.Cr^L. J. 1588= A. 1. R. 1925 
Lah, 574-90 Ind. Cas. 660, The finding of a competent Court as to forgery; 
or peijury is sufficient ground for an order under' ^■Si"X95 s, 476. 24, 
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i 22:=26 Cr. L. J.. 1506=90 Ind.. 'Cas- 290. The Court and not the particular 
Dublic S'=‘rvant has to file die complaint 8 P. L. T. 674 = 28 Cr. L. J. 643 = A. I. R. 
TQ07 Pat 327 ; see' 10 P. .L7T.77«30' Cr. L. J. 545=^ A- 1- '929 92. Report 

to die police is not coniplamt. A. L R. 1928 Lah. 827 = 29 Cr. L. J. 645* i‘cUUon 
asking the Court to direct a prosecution having been rejected, a subsequent compiaini 
by the same person of an offence under s. 474 cannot be entertained as the terms of 
s. 195 would thereby be evaded, 29 Cr. L. J- 849= i « * Cas. 433. Where offence 
is not committed by parties to any proceeding while it is pending in respect of docu- 
•ment produced s. 195 does not operate as bar to cognizance of oflence. A. I. R. 193^ 
CaL 278=51 C. L.J'. 51 ^ =X'37.Jnd."Cas. 267; see also 32 Bom, L. R. 589= A. I. R. 
1930 Bom. 337. Criminal Courts are, in absence of complaint by Court, barred from 
taking cognizance of forgery committed in relation to proceedings in Court, by party 
to proceedings. A. I. R. 1932 Rang. i39== 33 Cr. L. J. 919 ; see also A. L R. 1933 
Mad. 413=34 Cr. L. J. 800 = 37 M. L. W. 547 ; 34 Cr. L, J. $26= x\. L R. 1933 CaL 
481 ; but see 34 Bom. L. R. 1090=56 B. 488 = 34 Cr. L. J, 357, Allegation substan-t 
ially amounting to complaint can form basis for prosecution, although defective 
in form. 33 Cr. L. J. 948=1932 A. L. J, 155 = A. L R. 1932 All 190 ; see also lo O. 
W. N. 553=34 Cr. L. J. 6i4=A. I. R. 1933 Oudh. 281. ^ Compiaini by private person 
under s. 193, Penal Code, is not cognizable and conviction based on such compLiint 
is not protected by ss. 537 and 532, Criminal Procedure Code. A. 1. R. 1932 Mad. 
253 = 33 Cr, L. J. 361 = 63 M. L. J. 735. In matters assigned to him Additional Judge 
has got some power as there of Judge and complaint by him is good. A, T. R. 1930 
Lah. 530=13 Lah. 16=33 P. L. R. 401 = 32 Cr. L. J. 964. Where the offence is not 
one under s. 195 (i ) complaint by Court is not necessary. 35 C. W. N. 98=58 C. 
727 = 32 Cr. ,L. J. 833. In prosecution under s. 182 comlaint should be made by 
officer to whom information is given, 59 C. 334=33 Cr. L. J. 631 = A. I. R. 1932 Cal 
511. Absence of complaint under s. 195 is fatal to prosecution. A. I. R. 1934 
Oudh. 186. Private complaint can be filed against abettor. A. L R. 1934 Sind. 78. 
Injured party can file complaint under s. 21 1, Penal Code, when the offence is com- 
plete. A. L R. 1934 Rang. 21. 

Court, meaning of.—Governor in council is not Court. 36 C. W. N. 505 = 
55 C. L. J. 349=59 C. 1233, Officer following judicial procedure in investigation 
does not become Court thereby. / 3 /d Commissioners appointed under Act 37 
of 1850 are Court and complaint by them is necessary. 32 P. L. R. 939= 12 Lah, 
39X=:32 Cr. L. J. 125 ; 2=A. L R. 1931 Lah. 662. The word ‘‘includes’" as substi- 
tuted for ‘"means"' has evidenced the scope of "‘court". 47 A. 934=23 A. L. J. 845 = 
89 Ind. Cas. 630. Section 195 contemplates only “civil", “criminal" and “revenue" 
Courts, Land Acquisition Officer is not a Court. 31 C. W. N. 825=28 Cr. L. J. 809= 
A. I. R. 1927 Cal 621. The Assitant Registrar of Co-operative Society deciding a 
dispute touching a debt due to a Secretary is a Court. 59 M. L. ]. 229= 1930 M. W. N. 
689=32 M. L. W. 273= A. L R. 1930 Mad. 869, The expression “Courf" in s. 195 
is of a wider scope than expression “Civil, Revenue or Criminal Court'" in s, 476. 48 A. 
60=23 A. L, J. 956=26 Cr. L. J. 1485. The word “court** in cl (c) of s. 195 (i) does 
not include a Court in a Native State. 49 B. 860=27 Bom. L, R. 1063 = 26 Cr. L. J. 
1456= A. 1. R. 19^5 Bom, 535. Election Commissioners are Court within the meaning 
of this section. 47 A. 934=23 A. L. J. 845. So also the tribunal constituted under the 
Calcutta Improvement Act, 45 C. 585 = 27 C. L. J. 463=19 Cr. L, J. 315 = 44 Ind, 
Cas. 331. An officer in the Collectorate directing refund of the surplus sale proceeds 
is not a Court. 2 Pat. 257 24 Cr, L. J. 809 = 74 Ind. Cas. 713. A successor in office 
can make the complaint for an offence committed before his predecessor. 7 Lah, loS 
= 27 Cr^ L. J, 776=27 P. L* R. 3I4=A. L R. 1926 Lah. 108. The Court appointing 
the- guardian under the Gurdians and Wards Act when it receives the report of the 
gurdian, acts as a Court within the meaning of this section. 28 Cr. L. J. 388 
I. R. 1927 Nag. 1S4, It is this Court before whom the offence was committed 
and not the particular Judge or presiding officer that has to make the complaint. 
-A. L R. 1928 Lah. 759. In case of false charge against a pound-keeper in a 
letter to Collector, sanction by Sub-divisional officer is not legal L. R, x A. 

■ Crl 20. Collector holding investigation under s. 14 Fatni Regulation (VIII of 1815) is 
X9^4 Cal. 457. 

' mafci^ complaints should frame proper charge and name 

Sp L.J. 1158* A. I. R. 1929 AIL 905. Where 
' coriWf -befeeleaving ^witiuess-box, criminal proceedings should not 

A. k:R, .1933 Sind; 412; ’ . 
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High Court— High Court can make the necessary complaint in respect of offence 
coniiiiiued in Courts siibordinateto if, 3 Bur. L- ]. 141 — 26 Cr, L. J, 262 = 84 itid. Cas. 
3^6. Tiie Hi|^b Courts can transfer a case to another Court. 86 Ind. Cas. 428. Section 

(b) does not take away High Court’s power to order prosecution for perjury in 
lowerCourt 33 Cr. L. J. 225 = 1931 P. L. J, -Sag.,. ' 

Powers of Court. — The Lower Court can not take cognizance of an offence other 
than the one lor which there is a complaint by a superior court, i Luck. 523 
= 27 Cr, L. J. 969, Court can file complaint only against parties. 3 Bom. L. 

344 = 26 Cr. L. J. 500 = 3 Rang. 48 = 85 Ind. Cas, 244; see also 84 Ind, 
Cas. 439 = 2 Rang. 374=26 Cr. L. J, 295 ; but : see ' ;9o Ind. Cas. 290 = A. 1. 

R. 1926 All 21. 28 Cr. L, J. 305 = A. L R. ' 1927 ■■. Hag. 14. Magistrate has 
no jurisdiction to lake cognizance merely on police report of an offence under s. 
2tt I. P. CodCj especially when the complaint alleged to be false filed, by the person 
charged, has not been disposed of by him. :9.,P. L-T. 236=29 Cr. L. J."66o. ■■ 

Interprefcation. — The words “in” and ‘dn relation to*’ mean that the offenders 
need not be party to the proceeding or the offence may not have committed by him 
ii) a judicial proceeding. A. i. R. 1930 Cal. 67f. Section requires the complaint 
of ihe Court not only in respect of certain offences committed in but also in relation 
to any proceedings in court. 23 S. L. R. 285 = 30 Gr. L. J. 732 = A. L R. 1929 Sind. 
132=117 Ind. Cas.. 147. The words “produced or given in evidence” in section 
t95 (<^’) Cr. Pro. Code do not limit the procedure under that section to a limited, 
class of user within the wider class contempleted by s. 471 1. P. Code. 9 P. L. T. 
800=30 Cr. L. J. 236= 1 13 Ind. Cas. 712. The word “offence” in s. 195 (i) refers to 
share taken in transaction by party. 30 Cr. L. J, 469=28 M. L. W. 769= A. 1. R. 1920 
Mad. 115 ; but see -6 M. L. J. 208=30 Cr. L. J. 322, Document tendered but returned 
by presiding Judge is “produced in evidence.” 498.799=27 Bom. L. R. 1039=27 
Cr. L. ]. 251 = 92 ind. Cas. 427, The District Magistrate is an “amho- 

riiy^’ to which the police of his district is subordinate. 30 Gr. L. J. 710=1 P. L. T. 88 
= A. L R. 1930 Pat. 98. The Court may make a complaint against a person under 
s. 475 even though he was not a party to the proceeding, if it is of opinion that the 
proceeding was caused to be started by that person. 5^ C. L. J. 149= A. L R- 1930 
Cal 671. The section should be interpreted widely. 88 Ind. Cas. i045 = 6,;P.L.T. 515 = 
26 Cr, L. J. 1269. The words “any offence discribed in 3.463” mean all forms of forgery 
under whatever section of the Penal Code they fail. 26 Cr. L. J. iiiS = A. L R. 1925 
Hag. 337 = 88 Ind. Cas. 283. The words “produced or given in evidence” only refer to 
the production of the original and not the copy. 29 O. C. 1 = 12 O. L. J. 194. Section 
463 I. P. Code is used in s. 195 (i) (c) in a comprehensive sense so as to embrace all 
species of forgery and thus includes a case falling under s. 467. 5 Lah. 550=^6 Cr, 

J* 537 = A. L R. 1925 Lah. 266=85 Ind. Cas. 377. It is not necessary that the 
proceeding must be judicial proceeding. 2 Bur. L, J. 48 = 24 Cr. L. J. 874—75 
Cas. 74. Offences of perjury committed in trial court is offence committed in relation 
to appeal from trial Court’s decree. 53 A. 799 = 33 Cr. L. J. 285 = A 1. R. 1931 AIL 
706. Ss. 195 and 476 must be read together. 32 Cr. L. J. 1105 = 1931 P. L. J. 697. 

Notice.— Accused is not entitled to show cause why complaint should not be 

made. A. L R. 1932 Pat. 152=33 Cr.-L. J. 153, 

Party.— For meaning of, vide A. I. R. 1931 AIL 443 — ^93* A. L. J. 804. 

Procedure.— In case of complaint by Income-tax Officer examination pn oath 
is unnecessary. 8 Rang. 25= A. L R. 1930 Rang. 201 = 125 Ind. Cas. 266. Where 
statement is found to be false, it should be set out in the order. 2 Pat. L. T. 311 ; 
but see 26 Cr. L. J. 90= A. L R. 1924 AIL 5^3= B3 Ind. Cas. 650. Occasion of 
the offence should be stated. A. L R. 1932 Pat. 243 = 13 P. L. T. 370=33 Cr. L, 
J, S60. Where complaint state facts disclosing minor and graver offence prosecution 
should be for graver offence. 54 1018=34 M. L.- .W,- 329=61 M. L. J. 

770* 

Bubordmate Court.— Village panchayat acting in Civil Cases is subordinate 
10 District Judge. 1930 A. L. J. 1520=32 Cr. L.,.J. -558= A;' L R.' iW AM. I4r. Under 

S, 105 if 3) Munsifs Court is subordinate to District Judge., ■ L Rt 1933 Pat. 179 

(2)«34 Cr. L. J. 162—14 R L. T.l 31. For purposes of prosecution under s* 195, 
Court of Subordinate Judge is subordinate to District Judge even when appeal for 
the decision in original litigation lies to Ifigh A* L S,, 1931 Smd. 163=25 L* 

R, 106=32 Cr. L. L 1012. Prindi^al Civil Court is the DistriajMge, 

A* L R, i%i All X4I-I930 A. L, J* Court of thej.Subbi^tfgle ' 
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[udsre is for the purpose of s. 195. subordinate only to the Court to District Judge* 
20O C i 89*53 Ind. Cas 494=^' 20, Cr. L. J. 7^6. 'Subordinate Judge or Miiiisif 
exercising powers of Small Cause Courtis subordinate for ihe:purpose of this section 
to District. Judge.. ' 44 L.,R. (Lah|, 89=23 Cr. L. J. 4S0- A. I. R. 1922 Lah. 401 “67 

lud Cas. 832. Munsif is subordinate to Sub-Judge if appeals are performed directly 
/.to tile court., of the, latter fromrhat of the' former and if the appeals ordinarily he 
to the Sub“Judge*s. Court. 40 A. 21*= 15 A. L. j. 844= *9 Cr. L. J. 4 = 42 hid. Cas. 
015. Presidency Small Cause Court is no part or bench of the High Court but is 
an inferior subordinate' court. 25 C. .L. J. 401 = 21 C. W. N. 654= Cr. L. J. 793^41 
Ind. Cas. 313. Court'of Subordinate' Judge -exercising power of Judge of Small Cause 
Court is subordinate to District tjudge. 31 Cr. L. J. 205*aA. 1. R. 1929 Oudh. 5R3 = 
121 Ind. Cas. 90. Subdivisional officer is subordinate to the District Magistrate 
and not the Sessions Judge for purpose of sub-section (5). 6 Fat 39=28 Cr. L. j. 

353=:8 P. L. T. 488= A. I, R. 1927 Pat .n i- Subordinate Judge or Munsif exercising 
powers of Small Cause Court is subordinate for the purpose of section 19$ Cr. Fro. 
Code to the District Judge. 23 Cr. L. J. 480=67 Ind. Cas, 832. Second class District 
Magistrate is subordinate to the District Magistrate and First Class Magistrate is 
subordinate to the District Judge. 3 Lah. L. J. 589=67 Ind. Cas, 817; see also 
24 Cr. L. J. 913 = 75 Ind. Cas. 289. Election Commissioners are not subordinate to 
the principal court of ordinary original civil jimsdiction under sub-clause (3). 47 A. 
934=23 A, L. J. 845 = 89 Ind. Cas. 630. Panchayat Court is subordinate to District 
Judge for the purpose of this section. A. I, R. 1934 AIL 216. 

196 * No Court shall take cognizance of any offence punishable under 
. ^ ^ Chapter VI* [or IX A | of the Indian Penal Code 

Prosecution for offences (except section 127), or punishable under section 

or section 505 of the same Code, unless upon complaint made by order of, or 
under authority from, the Governor-General in Council, the Local Govern- 
ment, or some officer empowered by the Governor-General in Council 
in this behalf. 


offences 


Notes.— This section requires that no case under section 124 A of Penal Code 
shall be taken cognizance of except upon complaint made with the authority of the 
Local Government. 35 C. i4i = C. L. J, 49=7 Cr, L. J. 13=2 M. L. T, 500. 
A complaint of an offence under Chapter IX A of the I. P. Code requires a sanction 
under ibis section. 42 M. L. J. 139=23 Cr. L. J. 148. The object of this section 
is to prevent prosecutions by unauthorised persons for offences mentioned in this 
section. 22 B. 112. Order must state sufficient grounds for granting sanction, 
1 Pat L, T. 521=21 Cr. L, J. 255=55 Ind. Cas. 207. Sanction must be of the whole 
government and given not after initiation of proceedings. 42 M. 885 = 37 M. L. J. 
81 = 20 Cr. L. J. 455. Sanction may be given even by telegram to a public prosecutor 
and need not be further supplemented. 42 M. 180 = 20 Cr. L. J. 186=49 Ind Cas. 
602. Narae^ of the accused appearing on b^ck of paper not in the order sanctioning 
prosecution is covered by presumption that all official acts are done in a regular 
manner. A. 1. R. 1930 Lah. 81 = 124 lud. Cas. 347. Court cannot resort to an 
offence not referred to in the order giving sanction. 3 Bur. L. J. 178 = 26 Cr. L. J. 
245* The sanction need only refer to the parties and the sections. 25 Cr, L. J. 
279=76 Ind. Can. 871 = A. I. R. 1923 Lah. 333. Sanction need not be addressed to 
any particular person or Court. 44 M. L. J. 166=24 Cr. L. J. 539=73 Ind. Cas. 
155. The sanction must specify the sections after deliberation. 41 U. L. J, 108 = 
23 Cr. ' L. J. 203. Order granting sanction need not set out exactly the matter of 
V ; compkint, for legislature intended a mere sanction only. 2 Bur. L. J. 196 = 25 Cr. 

L. J. 193. Magistrate initiating the proceeding is competent to try, 50 C. 135 = 26 
. ; S C. W. N. 878=36 C. L. J. 180. Complaint must set out the seditious speech. 30 

Objection to defect in sanction must be 
25 Cr. L. J. 401=27 Ind. Cas. 481. Even when facts fall within 
to proceed under s. 121 A, but may proceed 
A A. J., R. 1934^ Hag* 7 - 

■ ' ^ 3 of the Indian Elections 

Offences and |^o;]XXXlX of j^o). 
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Prosecution for certain 
classes of criminal conspiracy. 


* 1 196A. No Court shall take cognizance of 
the offence of criminal conspiracy punishable 
under section laoB of the Indian Penal Code, 

In a case where the object of the conspiracy is to commit either an 
illegal act other than an offence, or a legal act by illegal means, 
or an offence to which the provisions of section i96 apply, unless 
upon complaint made by order or under authority from the 
Governor-General in Council, the Local Government or some 
ofhcer empowered by the Governor-General m Council in this 

behalf, or . 

{ 2 ) in a case where the object of the conspiracy is to commit any non- 
cogniaable offence, or a cognizable offence not punishable with 
death, transportation or rigorous imprisonment for a term of two 

years or upwards, unless the Local . Government, or a Chief 
Presidency Magistrate or District Magistrate empowered in this 
behalf by the Local Government, has_ by order in writing, con- 
sented to the initiation of the proceedings : 

Provided that where the criminal conspiracy is one to which the 
provisions of sub-section t[( 4 )] of section 195 apply, no such consent shall be 
necessary.] 

Notes. — This section is applicable to a prosecution for conspiracy under- 
section 120B I. P. Code. 49 C. 573- The object of_ this section is to guard 
against vexatious proceedings by securing a well-considered opinion before hand 
31 Bom* L. R. 78 = A. I R. 192Q Bom. 375. If an offence includes both conspiracy 
andthereby cheating, conviction of latter alone for want of sanction for the other 
is legal, 2 O.W. N. 760=26 Cr. L. J. 1012 = 90 Ind. Cas. yoS 5 see aUo 69 Ind. 
Cas. 14s : aa C. W N. 8a4. Sanction of Local Government is necessary in the case 

of persons who are not parties to proceedings but are charged with them. A. I. R. 

XQ'^Q Lah Ind Cas. 419. Mere consent to initiation of proceedings is 

11 !;quirS' 55 C- “5^=^ Cr. L J. 465=A. I R. 1937 Cal ^95. Sancuon of 
Government is not necessary where the complaint does not reality disclose a 
conspiracy proper, nor where offeree comes under a different Act 52 M. 695 = 57 
M L I Cr. L. T. I9t=-A. I. R. 1928 Mad. 1158=11 A. 1. Cr. R. 556. 

Where trial requiring sanction had commenced additiM i^ charges Mt requiring 

sanciion connot validate proceedings. _ 26 Cr. J- ^ 9 3 recruires no 

Rana 202 = 80 Ind C.as 305. Prosecmioa for abe'tnent of con.pira.,y requires no 
san^ and ^ conspiracy. 49 C- 573 = 3o 

r % I T 657=33 C. L. J. 279 ; see also 69 Ind. Cas. 145 ; 9° 

L C., 706T,i c\ L I isis-l Ri « > <;'■ I- J, ,3”, 

f nrovisions of section 192 (s) apply no sanction is necessary. 50 C. 461 = 24 
If provisions of section 9^ District Magistrate on Government 

Cr. L. J. 944 75^10.0*1 *534 _ J J Ind. Cas. 1002. Section 

nouficauott constitutes sanct ^ only proiiibiis entertainment of certain kinds 

ofclpWntr or omsSc? luhom saSn of Government. A, L R. 1934 Sind 

? NoSsent ofLocafGovLment is necessary “ 

validating pending proceedings 
Sre'^him:*'^ AM-’Vr, I934 Sind ufd^^ 

s. 19 F* A, L R, 19-54 Nag. 21. L T. 37V Where previous consent of 

Excise Act, s. 6o. A. I. ‘93^1^ / J objection was also taken during enquiry 

Loca Government was ^'“..onvictioa is not illegal. A. I. R. i933 Cal. 786= 
or trial, the verdict of S” p‘ , 3,,= Cr. L, J. 938.' No person can 

34 Cr L. J. 29 J ' ^er s?i2o B.- if prosecution is notisanctioned by District 

be convicted of offences P'lr c6i ' ' 

Magistrate under s. I0 A. A. I- B.. i934 Pa . 5 • 


.™...a™»arir,.rledb,s.S0f.l>. C,U.i,»I L.. Ame.d™.. Ao,. .9.3 
(Vin of 1913 ). substituted for the figure and brackets "(3>” by 
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196B‘ In the case of any offence in respect of which the provisions^ f)f 
section i96 or section i96A apply, a District 

Freliminary inquiry in cer- i^fagistrate or Chief Presidency iMagistmte may, 
tain cases. notwithstanding anything contained in thOHi 

sections or in any other part of this Code, order a preliminary inveslication by 
a police-officer not being below the rank of Inspector, in which ^ case siuii 
police-officer shall have the powers referred to in section is5^ section (3).| 

t 197. [(0 When any iJerson who is a Judge within the meaning of 
, section i9 of the Indian Penal Code, or when 

Prqsecuiion of Judges and Magistrate, or when any public servant who 
public servants. removable from his office save by or 

with the sanction of a Local Goverment or some higher authority, is accused 
of any oflence alleged to have been committed by him while acting or purport- 
ing to act in the discharge of his official duty, no Court shall take cognizance 
of such offence except with the previous sanction of the Local Government.] 

( 2 ) Such Government may determine the person by wh )m, the manner 
^ in which, the offence or offences for which, 

Power of Government as to prosecution of such Judge, | ( Magistrate) or 
prosecution. public servant is to be conducted, and may specify 

the Court before which the trial is to be held. 

N otes. —Sanction is only necessary when an offence is committed in the 
judicial or official capacity, 30 C, 927 ; 7 C. W. N. 7 So ; 23 M. 540 ; 3 C. W. X, 
539, The expression *'offence alleged to have been committed by him while aenng 
or purporting to act in discharge of his official duties*' implies something in the nature 
of an official character to the act itself, that act being in fact done as an official act 
in pursuance of public office held by the public servant. Therefore in order that, 
s, 197 may be applicable to the complaint of the offence against a public servant 
it is essential that the criminal act constituting the offence should have been rlone 
as an official act or under the cloak of what purported to be an official Act. If is not 
enough that this capacity of public servant put him in a posiiion to do the act* 
Amanai AU ^ , Emperor^ 33 C. W. N. 1058= A. L R. 19290^1.724. The objem 
of the section is to guard against vexatious proceedings by securing a well considered 
opinion beforehand, A. 1 . IL 1929 Bora. 375. No sanction is necessary to proseni’c 
liquidator who misappropriated money though he had also been appiinrtd 
org^ljiser of Co-operative Societies. A. f. R, Bom. 487*129 Ind. Gas. 344, 

WhWe act is illegal it cannot be given the colour ot being in excess and no sanciion 
is ittpsary, 31. Bom. L. R. 789«3i929 Or, C. 322* A. L R. 1929 Bom. 376, No 
sar®|n is required to prosecute Receiver appointed by Court acting in excess of 
his iflhority, 30 Cr. L. J. '46S-5^ B, 898-30 Bora. L. R, 1273^ 1 1 S fiid. Ca$. 
387. Sanction need not be directed to any particular officer. A. L R. 1933 All, 
543- 1933 Gr. C. 874=196 Ind, Cas. 149. Provisions of section 197 are mandatory. A. 

1. R. 1933 Sind. 161 = 34 Cr. L. J. 191*27 S. L. R. 3=1933 Cr. C. 523. The test is 
whether the accused is acting in discharge of his official duty. 144 Ind. Cas, 477*27 
S. L. R. 36*34 Cr. L. J. 819. “Official duty** means something a person is under 
obligation to do in virtue of his official capacity. 34 Cr. L, J. 253* A. !. R. 1232 Oudh. 
308*9 O. W. N. 875. No sanction is necessary to prosecute Kammn and headman 
who in forwarding election proceedings are acting only as subordinates of the 
Revenue Divisiorial Officer, 1930 M. W. N. 1109. It is not in respect of every 
act done by a village officer that sanction is necessary, such as insult, hurt etc. 32 
Bom. L. 1493* A. LR. 1931’ Bora. 192. To prosecute a mukiear for neglect of 
duty sanction is necessary. 31 Cr. L, J. 597 = A. I. R. 1930 Sind. 144. ft is no 
official business of a chairman to threaten a voter and as such a sanction m not 
necessary for such an offence* '38 M. L. T. 338*50 M. 754* A. 1. R. 1927 Mad. 
566;^;52/;M. L. J, 617=102 Ind. Cas. 347* Where a Municipal commissioner is 
authbrissed to prosecute, applied for search warrant, sanction is necessary to prosecute 
hiffi undfey I* 500 1 . P* Code. 31 P* L, R. 479=A. L R. 1930 Lah* 147*124 Ind. Cas. 

^ Section 196 B was insened by s* 49* ik'd 

f This sub-section was substituted by s. 50, th*d. 

I The word was iptoed bf s* 50 of the Code ‘of Criminal Procedure (Amendmentl 
Act, 1923 (^VI'II'0f'l925)* - ' 
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3b; see aisfi 52 Mad. 6o2=<57 M. L. J. M. W. N. 387. Village Munsif 

cxfcutin.i' c.ecree by distrant is acting judicially, 56 M. L. J. 6oo=A. I. R. 1020 
Mad 356*113 Ind. Cas. 53. Removal of President of Union Board does not 
require .sanciion o! Government and so s. 197 does not apply. 30 Cr. L. J. 365 = 
n Lab. 175 ; see also 52 C. 431. But ■ an elected chairman under the 

Bengal Municipal Act is not removable without sanction of Local Government 
and so s, 197 applies. 32 C. W. N. 1035=^56 0:227 = 30 Cr. L. J. 34 Cr. L. J. 348 
— A* L R. 192S CaL 516 ; see also 27 Cr- L.- J. 1088. Sanction is necessary to 
prosecute caur^ president 29 Cr. L. J..32-A. L R, 1928 Mad. 391 = 

Inch Cas. 66. Tasildar appointed . to act -as polling officer and committing 
offence under s. 5^? Madras District .Municipal.. .Act can be prosecuted without 
sanction. 51 M. 2 59 54 i\L L. J. 570== 28 Cr. L>J. io38- If offences committed 
ny ciisii! iiiiiii .w.ei e not' in .t.he discharge of his official duty- mo sanction is necessary. 
1928 M. \V. N. 80=52 M. 695 = 30 Cr. L. J. 191 = 57 M. L. J. 33T=A. I. r] 
191b Mad, 1158 :\lember of Municipal Board alleged to have a share in 
contract is a public servant for proceeding against ■ whom sanction is necessary. 

5i A. 373 = 30 Cr. L. J. 52 ; see also 52 M. 446=30 Cr. L. J. 164. Sanction 
must contain j-ierson to be prosecuted as well as manner of prosecution. 51 
A. 377 = 30 Cr. L. J. 62 = A. L R. 1928 All. 756. Sanction containing a mistake as 
to date of offence is not bad. 29 Bom. L. R. 905 = 28 Cr. L. J. 1012=106 Ind. Cas. 100. 
To prosecute Revenue Pali! for cheating Government sanction is necessary. 29 Bom. 

L. R. 707=.2S,Cr.. L. J. 534= A. L ,R. 1927 Bom. 432. Sanction after commencement 
01 trial wilj not validate^proceedirigs. 42 B. 172 = 20 Bom. L. R 89= 19 Cr. L. J. 342 = 

44 lud. Cas. 454. Union Chairman using abusive language in public street can be 
prosecuted wiihoui; sanction. 4 L, W. 2^56=17 Cr. L. J. 462. Public servant does not 
include members of a Notified Area Committees. 48 P. W. R. 1916 Cr.= i8 Cr. L. J. 
106=37 Ind. Cas 319. Village Munsif can be prosecuted for taking bribes while 
acting as such wiihou?: sanction. 18 Cr. L. J. 37=3^ Ind. Cas. 869. Magistrate abusing 
or defaming wit nessor advocate may be prosecuted without sanction. 25 C. W. N. 
956=62 Ind. Cas. 825. Sanction is necessary to prosecute Village Magistrate prepar- 
ing a false record. 55, Ind Cas. 105. No sanction is necessary to prosecute Municipal 
Secretary, 69 Ind. Cas. 638 = A. L R. 1924 Lab. 310. Forest Ranger being neither 
public servant nor removable duly by Government may be prosecuted without 
sanction. 23 Cr. L. J. 397 = 67 Ind. Cas, 349= A. L R. 1922 Nag, 121. Zilladar 
appointed by Local Government cannot be prosecuted without sanction, though 
power of appointment had been subsequently delegated to Chief Engineer. 24 Cr. 

L. J. 4n = A. LR. 1922 Lah. 337 = 72 Ind. Cas. 523. Member of District Board, 
appointed to sell cattle under s. 14 of the Cattle Trespass Act can hot be 
prosecuted without sanction under s. 197, Cr. Pro. Code. 28 O. C. 155—12. 

O. L. J. 498 = 2 O. W. N. 395 = 26 Cr. L. J. 1157 = 88 Ind. Cas, 517. Excise Inspector 
being removable from office by Commisioner, can be prosecuted for taking bribe 
without sanction- 48 A- 264 = 24 F. L. J. 230=27 Cr. L. J. 345 = A. I. R. 1926 AH. 
271. District Magistrate's sanction to prosecute Tahsilder is enough. 7 P. W. R 
Cr. 1919=99 Ind. Cas, 344. Order of sanction whether by a Court or not, is an exe- 
cutive rather than a judicial act and High Court has no revisonal powers. 23 Cr. L. 

J* 3113 = 35 P. L- R, 1922 = 2 Lah. 305=112 P. L. R. 1921. No particular form of sanc- 
tion is necessary. 24 F. L, R. (Lah.) 170=21 Cr. L, J. 760=58 Ind. Cas. 344. 
Order of Magistrate making over papers to police with a view to prosecute is suffi- 
cient sanction. 21 Cr. L. J. 589=57 Ind. Cas. 104 Head Clerk in U. P. District 
Board is not servant of Local Government and no sanction unders. 197 is necessary 
for bis prosecution. A. L R, 1934 All 173. Section 197 applies to acting* 
as village Magistrate, A. I. R. 1933 Mad 270sfs34 Cr- L. J. 526, ^ Where village 
Magistrate is charged with offence under s. 411. L F. Code no sanction is necessary 
34 Cr. L. J. 526 = A. L R; 1933 Mad. 270= 1932 ' M, W, N. 1075. President of 
Taiuk Board is public servant* A. L R. 1933 Sind. 61 = 34 Cr. L. J. 

R, 3, Siaitis of accused at time of commission of o€ence and not at time’ 'oF com- 
plaint is material. A. I, R. 1932 Sind. 177=34 Cr. L. J. 171. Commissioner of Sind 
is not Local Government. Ih’d, Where offence is not committed in discharge of 
public duly no, previous sanction under s. 197 is necessary. A i' ,R. 1932 pudh 308';^ 32 
Cr. L. J 575, Policy of Legislature is to afford adequate protection to public 
servant A- 1 R, 1933 Mad, 268=34 Cr. L, J* SsB. Administrative’' officer unders. 

9 (i) Bombay Primary Education Act. can be prosecuted withotit^ sanction of Govern- 

. ,ment A, VU, .1931,, Bom.,, 512?^* 33 .B,om, L-„R. , **WhiIe acting or 

purporting* to act in discharge of his official duty*' means doing or purporting to do 
sort of’ act .authorised by law to do* 62 ,^23=33, Cr. L*J,* u 

ri o ff f-'h i*’ '"l' " 



Prosecution for adultery or 
enticing a married women. 


* This proviso was added by s. 51 of the Code of Criminal Procedure {Aimml 
ment) Act 1923 (XVIII of 1923). 

t'The^e words were inserted by s. 52 of the Code of Criminal Procedure {Amend* 
naent) Act, 1923 (XVIII of 1923). 
i This proviso was added by tMd 


198 . 

of 

contract, defamation and 
offences against marriage. 


Mad. 214. No previous sanction is necessary as regards offences iiivier s. itjh, 
Pena! Code. A. I. R. 1932 Nag. 133=28 N. L.^ R. 156 = 34 Cr. L J; Defam'i- 
tory statements made by members of District Board while canvas:»ing tor eleci 1011 
are not in discharge of duties as members of Board and no samnion h nenessaii* 
A I. R. 1932 Oudh. 308 = 9 O. W. N. 875 ; see also 32 Cr. L. J. i}69^-=A. !. R. 193* 
Mad, 492. Where District Magistrate directs Snb-djvisional Jsliightxnte to ni.ifo’! 
enquiry regarding complaint against Judge, his action is wrong in view of ss, 19? 
and 202. 32 Cr. L. J. 991 = 8 O. W. N. 557- When a member ceases to be member 
on failure to attend certain number of meetings and facia eeases to be President 
he can not be said to be removed from office. A. 1 . R. 1933 Sind. 161 = 34 Cr* L. J. 
191 = 1933 Cr. C, 525. Where previous sanction has not been obtained under s, 197. 
order should be under s. 203. A. I. R. 1934 Rang. 238. Sanction under s. 1 97 is 
necessary for complaint against Magistrate for using insulting language against 
witness while holding Court. A. L R. 1934 Ail 97 ^. Section 197 affords no protec- 
lection to Municipal Commissioners making fiilse entries in electoral roil after ns 
publication, A. I. R. 1934 Cal. S38 ; see also A. I. R. 1934 Pat, S 4 ll 

No Court shall take cognizance of an offence failing under Chapter 
, , , , XIX or Chapter XXI of the Indian Penal Code : 

Prosecution for bieach of under sections 493 to 496 (both inclusive) of 

the same Code, except upon a complaint made by 
some person aggrieved by such offence : 

* [Provided that, where the person so aggrieved is a woman who, according 
to the customs and manners of the country, ought not to be compelled to apperar 
in public, or where such person is under the age of eighteen years or is an idiot 
or lunatic, or is from sickness or infirmity unable to make a complaint, some 
other person may, with the leave of the Court, make a complaint on his or 
her behalf.] 

Notes. — The brother of the second (bigamous) husband of the accused is not a 
* ‘person aggrieved,” 25A. 132. This section is intended to prevent Magistrates from 
inquiring into cases coming under sections 493 to 496 unless the husband or some 
person aggrieved lodges a complaint. 2 5 A. 209. Complaint even though written 
at the suggestion of the Police is valid and sufficient, 5 P. R. Cr. 1919=48 Ind Cas. 
493. In case of defamation of Sub-Inspector, complaint by superior is insufficient 
26 6. C. 44=9 O. L, J. 342, Complaint is necessary even where person is charged 
with s. 496 and s, 114, 1 . P. Code. A, I R. 1931 Mad. 247= 1930 M. W. N. 694‘ The 
question where complainant is, a person aggrieved within the meaning of s, 198 must 
be determined in each Case on its own facts. 28 Cr, L. J. 996= A, I. R. 192B Nag. 
58 ; see also A. I R. 1931 Mad. 247=^1930 M. W. N. 694 ; 1930 M. W. N. 413 = 
A. I, R. 1930 Mad. 705, No specific reference to every exhibit need be made in a 
complaint of defamation. 45 M. L. J. 754=25 Cr, L. J. 64i = A. I, R, 1924 Mad. 
348=81 Ind. Cas, 129. 

199 , No Court shall take cognizance of an offence under section 497 or 

section 498 of the Indian Penal Code, except upon 
a complaint made by the husband of the woman, 
or in his absence, t [made with the leave of the 
Court] by some person who had care of such woman on his behalf at the time 
when such offence was committed : 

t (Provided that, where such husband is under the age of eighteen yearSj or 
is an idiot or lunatic, or is from sickness or infirmity unable to make a com- 
plaint, some other person may, with the leave of the Court, make a complaint 
on his behalf,] 

Notes. — If no complaint is made by any person of an offence under section 498 
proceedings cannot be initiated on a police charge-sheet 2 Weir 235. AI! that the 
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law recfuire is that there should be a complaint by the husband in respect of the 
facts coiisdtiiiiiig the offence. 22 Cr. L. J. 742 = 64 Ind, Cas. 134. Complaint must 
be to the Magistrate and not to Police, 23 Cr, L, J. 592 = 68 fnd. Cas. 624=1922 
M, \V. X, 80J. " An accused who was found to have ^ committed house-trespass with 
indent to comniii adultery can be proceeded against in the absence of a complaint 
by the husband, 4 N. L. J. 245; see also 19 Cr. L. J. 881 = 47 Ind. Cas. 77. A 
person having the case of a woman on behalf of the husband is competent to prefer 
a compIaifH under s. 498, 4 Lah. L. J. 482 = 24 Cr. L J. 780 ; see also 35 Ind. Cas. 
667 ; 27 Cr, L. J. 414 = A. I. R. 1925 Sind. 159. Express delegation of the trust by 
the husband is not necessary. 27 Cr. L. J. 414 ; see also 24 Cr. L. J. 120. The 
dissolution of marriage does not lake away from the complainant the right to lodge a 
complaint. 23 Cr. L. j. 462 = 67 Ind. Cas. 734- Complaint is anterior to and distinct 
froin exarniiriiion of complainant. 22 Cr. L. J. 762=64 Ind. Cas. 282. The leave of the 
Conn must expressly be given to the corapliinant to validate a complaint. 27 Cr. L, 
|. 414 = 9^ lud. Cas/yS ; see also 27 Cr. L. J. 414= A. 1 . R. 1926 Sind. 159 ; A. i. R. 
^933 CaL^SSo. Absence in complaint oral or written, that the aceused’s purpose was 
10 liave illicit intercourse with the daughter or the statement as to puberty, is fatal 
to conviction under s, 498, Penal Code. 24 Cr, L. J. 837=74 Ind. Cas. 949. Convic- 
tion under s. 49S without complaint by husband in respect of that offence Js bad. 
1933 ,A. L J. 701 = A. 1. R. 1931 All. 626. For offence under ss. 497 or 498 h P. Code 
complaint is necessary, 34 Cr. L, 498= A. 1 . R ^ 1933 Oudh. 163* Where no 
circumstances exist justifying complaint by father instead of husband, complaint 
could not be entertained, 34 Cr. L. J. 290= A. I. R.J 933 Cal. 144. Court of Session 
having got to try a case under s. 3^6, Penal Code, is not warranted to add charge 
under s"s. 497 and 498 where ordinary inquiry before a committing Magistrate with 
regard to charge under those sections has not been followed. 32 Cr. L. J. 1135== 53 . 
C. L. J 346, Where complaint by hither of girl under s. 498 wihout leave of Court, 
the proceedings are illegal A. L R. 1934 Lah. 86. 

^ [I99A. When in any case failing under section i98 or section 1 99, the 

person on whose behalf the complaint is sought 
Objection by lawful guardian j-q made is under the age of eighteen years or 
to complaint by person other ^ lunatic and the person applying for leave has 
than person aggrieve . appointed or declared by competent 

authority to be the guardian of the person of the said minor or lunatic, ^ and the 
Court is satisfied that there is a guardian so appointed or declared, notice shall 
given to such guardian, and the Court shall, before granting the application, 
give him a reasonable opportunity of objecting to the granting thereof.] 

**We have added a new section 199 A, in order to safe*guarcl the rights 
of a legally appointed guardian/' — Report of the Select Committee, 


CHAPTER XVL 

Of Complaints to Maoistrates* 

t 200. A Magistrate taking cognisance of an offence on complaint shall 

at once examine the complainant upon oath, and 
Examination of complainant. ' substance of the examination shall bp Tedjiced 
to writing and shall be signed by the complainant and also by the Magistrate : 
'JP^fovided as follows . 

(a) when the complaint is made in writing, nothing hepin contained shall 
be deemed to require a Magistrate to examine the complainant 
before transferring the case under section 192 ; ‘ ^ 

t f when the complaint is made in wrhing nothing heteip ^ contained 
^ shall be deemed to require the examination of a complainant in any 


Section I ooA was inserted by s* 53, . t 

|ection;47fi' ■■■ "were^-.^ omitted^' 




t proviso was mserted by s. S 4 of Code of Crfalmal^^ (Amentf 

ment) Act; 1933 (XVlE of r^ 3 )- --y-.-,-* r- ^ 
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case in which the complaint has been made by a Court or by a 
public servant acting or purporting to act in the discharge of his 

official duties ; J 

(^) where the Magistrate is a Presidency Magistrate, such exaniiiiaiion 
may be on oath or not as the Magistrate in each case thinks fit? 
and *%here the complaint is made in writing'^’* need not be 
reduced in writing ; but the Magistrate may, if he thinks fit, before 
the matter of the complaint is brought before him, require it to be 
reduced to writing ; 

(c) When the case has been transferred under section i92 and the 
Magistrate so transferring it has already examined the complainant, 
the Magistrate to whom it is so transferred shall not be bound 
to re-examine the complainant. 

Notes. — The prescribed mode of ascertaining what a complaint is, is la examine 
the complainant and to reduce his examination to writing. 2 Weir. 237 ; 10 A. J, 
79 ==i 3 Cr. L. J, 704=16 Ind. Cas. 512. Section 537 does not apply to non- 
compliance with the provisions of s, 200 in recording the statement of tlte complainanL 
6C, W. N. 840. Non-examination of complainant before issuing siniiinons against the 
accused is an irregularity which does not vitiate trial in the absence of any prcjjudice 
to the accused. Anil Krishna v. Badan^ 116 Ind. Cas. 722 = A. I. R. 1929 Cal. 175. 
Complainant should be examined in full on first day. But Magistrate's negligence 
to do so is not illegal. A. I. R. 1933 Cal. 552 — 37 C. W N. 319 ; see also A. L R. 

1933 All. 816 ; 8; Ind. Cas. 218 = 25 Cr. L. J. 730 ; 76 Ind. Cas. 865 = 25 Cr. L. J. 

273=1 Rang. 517 ; 4 Lah. 359=25 Cr. L. J. 125 ; 9 Pat. L. T. 349=21 Cr. L, J. 
7795=58 Ind. Cas. 459 ; 49 Ind- Cas. 919=20 Cr. L. J. 247 ; i Pat. L. ], 592 = 38 huL 
Cas. 750 ; I Pat. L. T. 446=22 Cr. L, J. 9=59 Ind. Cas. 41 ; but see 15 S. L. R. 
200=23 Cr. L. J, 243 = 66 Ind. Cas. 179. An unsigned petition cannot be 
treated as a complaint, i Pat L. L. 564. Four courses are open to the Magistnue 
on receipt of a complaint. He may either order an enquiry under s. 202, or 
dismiss the complaint under s. 203 or issue process under s. 204 or postpone the 
recommencement of the proceeding under s. 344. 49 C. L. J. 388= A. L R. 1929 
Cal 281 = 121 Ind. Cas. 414. But there is no rule as to which he shoukl proceed first 

49 C- L. J. 388= A. I, R. 1929 Cal. 281. When a complaint is in writing ami is 

sufficiently clear, it would be a sufficient compliance of s. 200 if the Magistrafe 
read it over to the complainant and the complainant on oath is asked to subscril^e it 
Only when the written complaint is obscure or vague that the Magistrate is bcund to 
examine the complainant at length. 26 Cr. L. J. uoi = i8 S. L. R. 274=88 Ind. Cas. 
189. Direction for an enquiry before the complainant has been examined on oath 
is illegal. A. I. R. 1924 All 664=83 Ind. Ctis. 736. Where there is no aUegation of 
an offence, complaint should be dismissed. A. I. R. 1933 Fang. 297=193301.0. 
1128. A petition that a certain person should be bound down under s. 107 is 
not complaint, 54 A- 1036=34 Cr. L. J. 42 = A. I. R. 1932 AIL 670. Joint complaint 
by two persons is not contemplated. Two separate petitions of complaint should 
be filed. 35 C. W. N. 782 = 33 Cr. L. J. 83. Where complaint under s. 6 of the 
Child Marriage Restraint Act is referred to Magistrate and Magistrate recommends 
prosecution of complainant also, the report of the Magistrate is complaint and as 
such cognizance can be taken under s. 190(1) (a) without any deposition on oath 
by the MagisU'ate. A. I. R. 1932 Pat. 87=13 P. L. T. 791 = 1933 Cr. C. 211. A 
Magistrate taking cognizance of a case and proceeding under s. 202 must record 
reasons showing why he is not satisfied as to the truth of the complaint and should 
pass final orders unless he is relieved of the case. 15 A, L. J. 642= 18 Cr. L. |. 
755=41 Ind. Cas. 141. A petition of objection in a counter case is a complaint 
■■withm -Tthe'-' "Gr. Pro. ^ Code." ' 3" Pat.' L. J. ' 34$^ ig ' Cr.' L. J. 87'4=47' ' Ind.' "CasL " 
70. A wntten complaint cannot by itself be used as a basis for prosecution for 
perjury. But the examination of the complainant under s, 200 being taken on 
oath and signed by the complainant can be so used. 26 Cr. L. j. 1401 =*89 
Ind. Cas. 713. _ Ss, 200 and 203- merely lay down the elementary principles 
oeiore me Magistrate decide against a litigant. He should not refuse a complaint 
without hearing him. 28 Bom. L. R. 490=27 Cr. L. J. 740 ; see also 21 S.l. R. 
293 = 27 Cr. L. J. 711 ; 54 C. 3 o 3 = 28 Cr. L. J. 577 =:A. I. R. 1928 Cal, 34. Cc^ni- 



'^This»tib*secti0iQwassabstimtedbys.,55..-^^^''^‘ 

f Substitmed by Act II,of 1926^ ,, ’’’r"’-';. ' ■ ' . ^ 

} This siib^section was substituted by Cnmioal Procedure’ 

(Attieudme»t)Ac4 19^3 (XVOI of 1923). . „ . . x.-, 

§ tils sul>-secti0U was added by /iiii " ! ^ ."-i'-'';'?. 
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2aiice can be taken of a case on a police report and without examining a police- 
officer. 29 Cr. L ]’• 938 = 51 A. 382=* A.' L .’R;' ■ 1928, AIL 765- XU Ind. Cas. 858 ; 
see alst) 49 M. 325 = 27 Cr, L. J. I03[ = 52 M. L. J. 210, A Municipal Officer ^is 
a public servanr and he need not be examined as 'to the complaint when ioc^ging it. 
50 C. L. J. 527 = A. f. R. 1930 Cai. 222 ; see also A.' L R. 1930 Cal. 665 ; 31 Cr. L. J. 
3S2 = A, L R. 1930 Nag. 33, 

201 * (i) If the complaint has been made in writing to ^ Magistrate who 
„ , p vf • is not competent to take cognizance of the case, 

i’^IXICCCllirC A I a <Tf 1 cfra nrth _ _ ^ . .... 


.by iVl'agistrate not 
coaipetciii to take cognizance 
of tlie case. 


he shall return the complaint for presentation 
to the proper Court with an endorse ment to 
that effect. 

(2) If the complaint has not been made in writing, such Magistrate shall 

direct the complainant to the proper Court' 

Notes — If the Magistrate has no jurisdiction he can return the complaint with 
nil endorsement to that effect. 27 Cr. L. J. 704. Section 201 does not apply to the 
wise of a Magistrate before whom is filed a complaint some of the charges in 
wiiich lie coiild take cognizance of but which contains allegations making out 
offences whicli he cannot take cognizance of. 1930 A. L. J. 1422™ A. I. R. 1931 
All io« 129 Ind. Cas* 257 ; see also A.'L, . R." iQjo'Nag. 291. 

an offence of 
cognizance, or 
under section 
to be 


Post po lie? nent 
process. 


202 * Any Magistrate, on receipt of a complaint of 

f . . which he is authorised to take 

tor issue oi transferred to him 

i 92, may, if he thinks fit, for reasons 
recorded in writing, postpone the issue of process for compelling the attendance 
of the person complained against, and either inquire into the case himself or, 
if he is a Magistrate other than a Magistrate of the third class, direct an inquiry 
or investigation to be made by any Magistrate subordinate to him, or by a police- 
officer, or i>y such other person as he thinks fit, for the purpose of ascertaining 
the truth or falsehood of the complaint : 

^*Provided that, save where the complaint has been made by a Court, no 
such direction shall be made unless the complainant has been examined on oath 
under the provisions of section 

t \ (2) If any inquiry or investigation under this section is made by^ a person 
not being a Magistrate or a police-officer, such person shall exercise all the 
powers conferred by this Code on an officer in charge of a police-station, except 
that he shall not have power to arrest without warrant* ] . . 

§ [(2A) Any Magistrate inquiring into a case under this section may, if he 
tliinks fit, take evidence of witnesses on oath* ] 

( 3 ) This section applies also to the police in the towns of Calcutta and 
Bombay* 

Object and Boopa— What is ordinarily contemplated by s. 202 is merely a 
preliminary examination of the complainant and his witnesses in the absence of the 
accused. 52 B. 448s«29 Cr. L. J. 975 = A. L R. 1928 B. 290. , A ^ Magistrate acts 
beyond the scope of s. 202 in examining the accused hQfoi'Q b. primafaae case is made 
out. 29 Cr. L. J. 9 s 8 «A. I. R. 1928 Lah. 88 ; see also 49 M. 926^=51 M. L. J. 602=28 
Cr. L. J. 113 ; 9 L. L. J. So8*«29 Cr. L. J* 39«A. I. R., 1928 Lah. 97 J 21 S. L. R, 
293«27 Cr. L. j. 7 ii«A. L R. 1926 Sind. 194 ; '36., C. L* J. 4 H «27 C. W. N. 196, 
It is open to the Magistrate in case of doubt to hold an enquiry before sumrnoning 
the accused in order to find out whether ^prhnafacie case is made out or whether 
he should foe summoned or not A. L R. 1921 Rat 85 ; see also 8 L. L. J. 524=27 
l\ L. J. 779-28 Cr. L. J. 26= A. L R, 1927 Lab. 30. The complainant need not have 
personal knowledge. 25 C. W, N. 357, Complaint against Police-officer should be 
handled with the greatest care. In such cases the complainant should be given every 
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facility to prove his allegations. 27 Cr. L. J. I07_^===A. I. R. S92'^ Mad, 2&S. 

under s. 202 cannot supersede regular trial. 33 Cr. L. J. 72. Magistrate^ can give 

accused opponuniiy to explain circumstances against him. 32 tr, 1... j. 9 ::c.';A, L K. 

1031 Sind. in. Magistrate sliouid carefully exercise his powers^ oi jjreiniiipary ni“ 
vestigaiion and inquiry. 9 Rang. 239=* A. L R. Rang. 225 ,,h, I.i) Sending^casc 
to police is discretionary. A, 1 . R. 1933 271 — 146 iiid. Las. 196. in case of 

complaint to Magistrate against ordinary individual who has acted ni col iision witli 
police officer, Court should itself investigate matter and not act on police rcpon 
without allowing complainant to adduce evidence. A. 1. R. I933 Sind. 339^146 
ind Cas. 263. Omission to record reasons is mere irregularity. 32 Cr. L, J. 
026 *s=A. I. R. 1931 Sind. 113. There is nothing illegal in proper cases in calling 
accused to inquiry. 12 F. L. T. 710-32 Cr. L. J. I023«A. 1. R. 1931 Pat 302, 
Magistrate has discretion of staying proceedings. A. 1. R. 1033 254===34 Or. 

L. J. 891. Where District Magistrate directs Sub-divisional Magistrate to make 
enquiry regarding complaint against Judge, the action of District Magistrate was 
heki to be wrong in view of ss. 197 and 202. 8 O, W. N. 157 --==33 Cr. L J. 

A I R. 1931 Oiidh. 392. Where order to investigate is uniler s. 202, power ot puiice 
under s. 156 is not affected, A. L R. 1932 Lah, 579* H Rah. 194*33 Cr. L J. 757 ; 
see also 32 Cr. L. J. 690 = 54 M. 598=60 M. L. J. 520. Magistrate ynusi not dismiss 
complaint upon result of inquest by another Magistrate held independenily. 35 
C. W. N. 1032=33 Cr. L f. 2 i 8=A. L R. 1932 Cal 121, Where the complanit is 
for issue of process, the opposite party cannot appear and argue that process need 
not be issued. 36 C. W. N. 674*33 R* J* 636 ; see also 37 R* W. N. 7^9*34 
Cr, L. J. 604. Report of police under s. 202 is part of record. A. I. R, 1931 ^lad. 
429 = 32 Cr. L. J. 689= 1931 M. W. N. 325. District Magistrate cannot order preli- 
minary inquiry under s, 202 in a case under s. sp either by himself or by Sub-divi- 
sional Magistrate. A. L R. 1933 Nag. 374. Magistrates’ order to police under s. 202 
does not debar police from arresting person in regard to matter forming subject-matter 
of complaint. 27 S. h. R. 67 = 34 Cv, L. J. 763* A.. L R. 1933 Sind. 13^^ I 
A. I, R. 1934 Sind. 20. Additional Chief Presidency Magistrate can send to anoilter 
Presidency Magistrate case under s. 202 for report. A. L R. 1934 Cal. 405, 
Admission in proceedings under s. 202 are relevant only if proved. A. h R, 1934 
Lah. 286. Omission to examine a complainant on oath is not illegality but is merely 
an irregularity. 10 P, L. T. 779=30 Cr. L. J. 1056. A Magistrate cannot dismiss a 
complaint without an examination of the complainant. 2 Pat L. T. I42 = A. L R. 
1921 Pat 205 J see also 19 Ci% L, J. 263 = 44 lod, Cas. 119 ; 17 Or. R J. 

’C. W. i'27. Sending a case to police for investigation is not desirable where a 
member of the police themselves is accused, 29 Cr. L. J. 958 = A h R. 192B Lah, 
88= 1 1 1 Ind. Cas. 878. An enqniry or .an investigation under s. 202 is designed 
to afford the Magistrate an opportunity of either confirming or removing such 
hesitation as he may feel in respect of issuing process against the accused.^ It is 
not a preliminary trial of the accused at which he is entitled to adduce his evidence 
before process can issue upon him. 10 P. L. T. 618=30 Cr. L. J, 554*A. L R. 1930 
Fat. 30=116 Ind. Cas. 46. Sections 202 and 203, Criminal P. C. are applicable only 
to complaints and a proceeding under s. 107 cannot be regarded a complaint within 
the meaning of cL (k) sub-section (i), s. 4 of the Code. 29 R* R. R* 66=*«29 Cr. L. J. 
866= A. I. R. 1928 Lah. 694=111 Ind. Cas. 450. The enquiry contemplated by 
s. 202 by the Magistrate himself does not necessarily make an enquiry by examining 
witnesses or by bolding an investigation into the case. It is open to the Magistrate 
to investigate in any way he thinks proper. 26 Cr. L. J. 129= A. 1. R. 1924 Pat. 797 = 
83 Ind. Cas 689. Magistrate who is asked to set in motion s. 107 may avail himself 
of the help which is available to him under s. 202, when complaint of offence of 
which he is authorized to take cognizance is made to him. Apart from s. 202 it is 
competent to a Magistrate to refer the matter to the police. 49 M. 315 = 50 M. L, J. 
460= A. R R. 5926 Mad. 521=93 Ind. Cas. 8. A prosecution can be ordered on the 
basis of evidence recorded under s. 202 (2) Cr. P. Code. 26 Cr. L J. 862 (2) = A. L R. 
1924 Pat. 138 = 74 Ind. Cas. 'I054. The term ‘investigation*’ as defined in s. 4 (1) 
of the Code expressly excludes an enquiry by a Magistrate other than the one 
entertaining the complaint.' 21 Cr. L, J. 310= 55 ind. Cas. 470, Orders on complaints 
should not;be unduly delayed. 18 Cr. L. J. 271 = 37 ind. Cas, 639^ Complainant 
should be given opportuniry to meet evidence brought to oppose him, 39 Cr. L. J, 
48= A. L R* 1938 Mad. 135 = 106 ind. Cas, 464. Local investigation means enquiry 
at the place into the truth of the complaint and is no't restricted to investigation ol 
physical features only. 49 Cr. L. J. 126. In local investigation Magistrate should 
see that he is not approached by an out-sider and- he should 'not allow his mind to'” be 
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aftccted by outside matters. He ought not to allow himself to enter into a general 
conversation with the people of the neighbourhood about the case. 41 C. 7U = i8 
Cr. L, J. 477-39 357* Under s. 202 the Magistrate had the option of only 

Oiie out of two alter natives namely, either to enquire into the case himself, or direct a 
previOLis local investigation. He cannot have recourse to both the akernatives. 
44 A. 550 = 20 A. L, J. 355=66 Ind. Cas. 423. If the accused does not disclose his 
defence in the preliminary enquiry no adverse inference is to be drawn against him. 
28 Cr. L, J. 6n=8 P. L. T. 656=102 Ind, Cas, 899. The Criminal Procedure Code 
draws a clear difference between jurisdiction to try and jurisdiction to investigate. 
Trial by Magistrate does not bar investigation by police. 2 Pat. 379=4 P. L. T. 
52^ = 24 Cr. f. J. 375 = A. I. R. 1923 Pat. 547. Incase of complaint against Police- 
rsffi 'vr, it should not be referred for report to police, full invesiigation by Magistrate 
Idmsdf is nece3sar5^ iS A. L. J. 781 = 2 U. P. L. R. All. 172 = 21 Cr. L. J. 649=57 
hid. Cris. 665 ; see also 56 Ind. Cas. 64 ; 55 hid. Cas. 679 ; 52 kid. Cas. 888. It is 
illegal and not merely irregular for a Magistrate to whom a complaint is made to 
call upon the accused for a report as to the truth or falsity of the charge preferred 
agamst him and renlers the dismissal void. 5 Pat, L.J, 61 = 1 Pat. L.T. 609=21 Cr. L. 
J. 621. Ou receiving a complaint against a Police-officer the Magistrate should at once 
hoM a local enquiry himself or direct another Magistrate to hold it. 20 Cr. L. J. 
396=50 Ind. Cas, 1004. A Magistrate has no jurisdiction to dispose of a complaint 
without examhiing the complainant on oath before ordering an inquiry under s. 202. 
20 Cr, L. ]. 413=51 Ind. Cas. 173. Where the Magistrate has doubt as to commis- 
sion of an offence, he should hold an enquiry under s. 202 to find out the prma facie 
case, i Pat. L. J. 200=21 Cr. L. J. 5 19= A. I. R, 1921 Pat. 31, A Magistrate 
while making inquiry mriy allow accused to die statement and hear his arguments. A. 
LR. 1934. Oudh. 372. Complainant need not have personal knowledge of the fact com- 
plained. A. I. R. 1934. Rang. 167. 


Procedure— Where a Magistrate receives a complaint he should either himself 
examine one or more complainants and take action under s. 202, or if he is taking 
action on his own knowledge, he should transfer the proceedings completely to 
another Magistrate. It is also open to him to make a report to police who can take 
action under s. 167. But a Magistrate has not the powers of a police-officer to 
investigate and keep an accused person in custody for the purpose of such investiga- 
tion. 1930 A. L.J. 635 = A L R. £930 All. 259=126 ind. Cas. 256 : 4 j. A. 550=23 
Cr, L. J '270. A person to whom a complaint is sent for enquiry under s. 202 
may impart his own personal knowledge into it or examine witnesses whom he knows 
lobe aide to throsv lii^hi on the matter. 30 Cr. L.J. ii6o = A. 1. R. 1930 Mad. 
443= 120 hid. Cas. 69. Where a Magistrate has referred a complaint for in- 
vest gallon under s. 202, the police after investigation are to make a report 
ihe :Magis:raie. 53 B. 539=31 Bom, L. R. 84=30 Cr. L, J. 781 = 117 Ind. 
Cas, 329. 15ut investigation partly by Magistrate and partly by police without 
recording any reason for doing so is not in accordance wdih law. 29 Cr, L. J. 958 = 
A. I. R. iqsSLah 88= ui Ind. Cas. 878. The accused has no right to be present 
while a Magistrate is holding an enquiry under s. 202. 20 S. L. R. 43=27 Cr. L.J. 

494=93 Iml Cas. 804 = A. f, R. 193b Sind. 188. Having once taken^ cognizance on a 
complaint J tile can direct the police to make an enquiry under s. 202, 

but he cannot direct the police to treat the complaint as first information. 29 Cr. 
L.J. 374ss» A, L R. 1928 Far. 359= to8 Ind. Cas. 333. It is certainly not a correct 
procedure to defer the issue of process and order an enquiry without recording 
reasons. It is also as a rule undesirable that the enquiry should be prolonged by 
cross-examination and arguments inter partes. 7 F- T. 36=26 Cr. L. J. 139=89 
loci. Cas. 706. 
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complaint direcied an investigation under s. 202 but instead of wailing for the 
report issued summons against the accused the order was not regular and stioiinl 
be set aside. 41 C. L. J. i73=A. L R. ms Cal 9% Allowing a propiHcd acui:^o(l 
person to appear while the proceedings are at the state rontemplatcd l>y s, 202 is a 
procedure entirely unwarranted by the Code and is unfair to fhe accused. 49 
918=51 M. L. J. 605 = 28 Cr. L. J. I29 = A. I R. 1927 Mad. 19 ; see also 85 IimL 
Cas. 449=30 C. W. N. 312 = 26 Cr. L. J. 305. 

Revision —The High Court will not ordinarily interfere with the deiajjs of an 
enquiry or inyestigaiion on the ground that it was inadequate. 10 P. L. T. 618 = 
30 Cr. L. J. 554=A. LR. 1930 Pat. 30=116 Ind. Cas. 46. It is not necessary 
for a superior Court to give any notice to any person against whom a :Magi-^ira:o 
has refused to issue process under s. 202, where proceedings are being taken to 
revise that order. 27 Cr, L. J. 302 = 92 Ind. Cas, 5^^? ^9 J* 

A. L R. 1928 Lab. 97 = 106 Ind, Cas. 455 

Dismissal of complaint on perusal of police papers without giving coniplainrint 
opportunity to argue the case is not proper. 1933 Cr, €.1435 = A. L R. 1933 Smd. 
398. A complaint under Merchant Shipping Act cannot be dismisscii iin lcr 
Criminal Procedure Code. 58 C. L. J. 116=37 C. W. N. 1185= A. L K. i953 Cal 
647. Section 203 does not apply to proceedings under s. 107. 33 Cr. L.J. 21 = 127 
Ind, Cas. 16=31 P. L. R, 350, Although evidence discloses ^nma facie c..iu% 
Magistrate is not hound to issue process. 36 C. W. N. 16=54 C. L. J. 253 = 33 
Cr. L, J. 3 — 59 C. 275. Where Lorry was purchased on hire purchase system 
and owner dispossessed purchaser on alleged breach of contract, ^Magistrate can 
dismiss the purchaser's complaint and can order return of lorry to purchaser on 
having hound from him to produce it whenever required. 34 Cr. L. J. 676=. A. I R. 
1933 Cal 149. In case of dismissal of complaint, a second complaint on same 
facts by a different complainant is competent, A. I. R. 1934 Lah 435 ; see also 
33 Cr. L. J. 493*137 Cas, 520=33 P. L. R 318; A. 1. R. 1934 Rang. 40. 

Motive of complainant is no ground of dismissal A. I R, 1934 Nag. 1:35. 

Dismissal of complaint under s. 203 is no bar to fresh complaint, i Pat L. T. 
293=21 Cr. L. J. 660=57 Ind. Cas. 800 ; see also 16 Cr. L. J. 814 ; A. 1 . R. 1930 
Lah.. 879=127 Ind. Cas. 15527 Cr. L. J. 383 = A. I. R. 1926 All 298 ; but see; 

26 Cr. L. J. 284=3 Bur. L. L. J. 22i = A. L R. 1925 Rang. 114 = 84 hid. Cas. 348 
29 Cr. L. J. 1097= A. L R. 1929 Sind. 61 = 112 Ind. Ca''. 681. When Magistrate 
examines complainant and dismisses complaint under s. 203, on result of previous 
police enquiry, order dismissing complaint is in^'orrect. A. I. R. 1930 Rang. 226= 
126 Ind, Cas. 534. Where Magistrate sent the case for preliminary inquiry under 
section 202 to jailor and on his report dis-missed the application under s. 203, 
dismissal is illegal. 9 L. L. J. 548 = 29 Cr. L. J. 267 = 29 P. L. R. 27i = A. I. R, 
1928 Lah. 119, The effect of order dismissing a complaint under s. 203 is to 
restore the case to the stage under s. 202. Further enquiry if directed under s. 436 
should be taken up from that point. 28 Cr. L. J. 857 = 9 P. L. T. 12 = A, 1 . R. 1928 
Pat. 12. For a dismissal of complaint by a Village Magistrate for defiuili of 
appearnce, s. 203 has no application. 53 M. L. J. 102 = 28 Cr. L. J. 507 = A. I R. 
1927 Mad. 695. Dismissal of complaint can be made under s. 203 without 
investigation under s. 202. 6 P L. T. 727 = 26 Cr. L. J. 921 = A. 1 . R. 1935 
Pat. 704=86 Ind. Cas. 985. Magistrate is bound to give reasons for dismissal 
of complaint 24 Cr. L J. 823=74 Ind. Cas. 855. Dismissal of complaint on 
the ground that other persons besides complainant could complain, is wrong. 

27 Cr. L. J. 1104= A. I. R. 1927 All 69 = 97 Ind. Cas. 368 under s. 203. Magistrau; 
should record briefly his reason for dismissing complaint. 7 P. L T. 48j '™n26Cr. 
L. J, 1502 = 90 Ind. Cas. 158, Where a case is disnii«^sed under section 205 witliotu 
sufficient enquiry a fresh investigatmn of facts should be ordered. 38 C, L. J. 
158=25 Cr, L. J. 167 = 76 Ind, Cas. 391. A complaint cannot be dismissed witliout 
examining witnesses of complainant present in Court. Complainant should be given 
opportunity to establish truth. 26 Cr. L. J, 56i = A. I R. 1925 Cal I03ir:=85 Ind. 
Cas. 705, Dismissal of complaint for defamation under s. 203 without taking 
evidence on ground that exception 8 to s. 499, Indian Penal Code, applied is not 
justified, 29Bom. L;R. 713=28 Cr. L. ], 575 = A. I R. 1927 Bom. 456:^ 103 Ind. 
Cas.511, Where police report designates charge as false, complainant is entitled m 
file petition before Magistrate inspecting correctness of police report. This petition 
is complaint. Complainant is entitled to have complaint tried on the charge, or 
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and considering the result of the investigation. <lf any) made -Under section 203” by 
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'f Substituted by Act II of 1926. ’ ' - j 

Cr. C, a VoL H-41 ' : 


s. 20S3 


CODE OF CRIMINAL PRO£®DDSB. 


‘ co“lP'aint’s .statement) must be recorded on oath 

and . .im -hnu dismissed. 24 Cr. L. J. 854= A. I. R. 1928 Pat. 539=74 Ind. Cas. 957. 

can revive the proceedings upon 
of mur'W Cr. L. J. 379 — 55 Ind. Cas. 859. Dismissal of complaint 

sunLorl^^T ''’t*'""'- elimination of complainant or his witnenesses cannot be 

C L. J. 50=20 Cr. L. J. 175 = 49 Ind. Cas. 49 S : 
nndo'v’f,,’ J' Entering theft case as false is dismissal 

To' r Magistrate can interfere in revision. 3 Pat. L. J. 346= 

■'■ ^74== 47 Ind Cas. 70. It is most improper and unjustifiable for a 
Wajisirnto to ca!l_ upon accused to report as to the truth or falsity of a chart^e 
preferred a;»ainst hini. 6 P. L. J. 61 = 1 _P. L. T. 609=21 Cr. L. J. 621 = 57 Ind. Cas. 
20-.. I case or serioim discrepancies in the evidence of important eye-, witnesses 
tor prosecution, Magistrate is competent to discharge and District Magistrate can 
not under s. 436 uiierfere. 3.' Cr. L. J. 4I7 = A. I. R. 1930 Nag. 353 = 122 Ind cas. 
In ciisc of comp, amt dismissed under s. 203 notice to accused in revision by 
hes,s!oi,s Judge 13 improper if not illegal. 29 Cr. L. J. 1059= u A. I. R. 37Q=A. 
I. K. 1020 Mad 119.?= 112 Ind. Cas. 563 ; see also 24 Cr. L. J. 8n=A. I, R/ig2S 
All. 479. Hut where complaint is dismissed on notice to accused, the District 
Judge before framing further inquiry, must give opportunity to him to show 
cause. .17 C W. N. 552 = 25 Cr. L. J. 140=76 Ind. Cas. 236. In the case of a 
dismissal under s. 203 or s. 204 (3) notice to the other side is not desirable. 
Such cases are distinguished from cases in which accused have been tried and 
aischaigecL A I. R. 1922 Pat. 31= A. I. R, 1922 Pat. 54. Complaint challenging 
poiicc-invesugation must be examined on oath before complaint k dismissed.. 
2 P. L T. 142 = 72 Ind. Cas. i. Discharge on withdrawal of case by the public 
prosecutor does not amount to acquittal. 30 P. L R. 58=30 Cr. L. J. 233=114 
Ind. Ca.s, 50. Where a complaint is found to be false it is impropeV if not 
illegal to proseciue complainant before complainant was finally disposed of under 
s. 203, or otherwise. lo ,P. L. T. 77 = 30 Cr. L. J. 545 = A. I. R, 1929 Pat. 
92. A magistrate of co-ordinate jurisdiction should not entertain a fresh 
complaint in respect of same offence based on facts known to the complainant 
and on evidence already nvailable when first trial ended in discharge. 55 C. 
12^0=30 Cr. Lj J, 444 "^ P^d. Cas, 309* Ijfi case of grant of further inquiry by 
court of appeal the Magistrate is entitled to summon the accused without hoIdin<^ 
inquiry under s. 203. 29 L. J. 572* In case of refusal by Magistrate to entertain 
a complaint liis successor can entertain a second complaint on same facts, 21 
Cr. L. J, 815 = 58 Ind. Cas. 687. Magistrate ought only to see whether complaint 
has ^r//Ma facie mide out a true case. 4 P. L. T. 703=24 Cr. L. J. 316=72 Ind, Cas. 
76= A. L R. 1924 Pat. 379 ; but se 15 L. W. 552 = 24 Cr. L, J, 269. After order of 
further enquiry by the Sessions Judge, Magistrate can again dismiss complaint. 
25 C. W. N. 312 = 22 Cr. L. J. 528=62 Ind. Cas. 416. 

203 . The Magistrate before whom a complaint is made or to whom it has 

Dismissal of conipiaiut. been transferred, may dismiss the complaint, if, 

' Lafter considering the statement on oath 
(if any) of the complainant and the result of ‘‘the investigation'' t or 
inquiry ‘‘if any’' t under section 202], there is in his judgment no sufficient 
ground for proceeding. In such case he shall briefly record his reasons for 
so doing, , , ^ 

Scope.— This section applies only lo cases falling within Chapter XVI when 
there has been no issue of process. Rat Un. Cr. C. 544. Where a complaint is 
dismissed under this section, no Iresh proceedings upon new complaint on the same 
facts can be taken unless the order of dismissal is set aside by a campkint 

aulhoniy. 28 M, 255. . . , 

Where a Magistrate dismisses a complaint 'under s. 403 Cr., Fro. 'Code, it is ' 
open to him at a latter stage to issue summons and receive the proceeding. The 
fact that in the meanwhile the Sessions Court has’ ip,, revision directed or refused 
to direct furlher enquiry Is immaterial In this connection.'" 1929 Fat 469. 
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CHAPTER XVI L 


Op the Commencement of Proceeding before 
Magistrate.; . 

204 (t) If in the opinion of a Mag'istrate^ taking cognizance of^ an 

offence there is sufficient ground for proceedings 
Issue of process. . and the case appears to be one in which, according 

to the fourth column of the -.second schedule, a summons should issue in 
the first instance, he. shall 'issue his summons for the attendance of the 
accused. If the case 'appears.-to. be one in which according to that column 
a warrant should issue in the ' first instance, he may issue a warrant, or if 
bethinks fit, a summons, for causing the accused to be brought or to appear 
at a certain time before such Magistrate or he has not Jurisdiction himself) 
some other Magistrate having jursdiction. 

(2) Nothing in this section shall be deemed to affect the provisions of 
section 9o. 

(3) When by any law for the time being in force any process fees or other 
fees^are payable, no process shall be issued until the fees are paid, and, ^ if 
such fees are not paid within a reasonable time, the Magistrate may dismiss 
the complaint. 

Notes. — Magistrates should exercise a resonable discretion tinder this section 
as to whether a warrant or summons should issue in the case of complaints 
entertained by them, U, B, R. (1892-1896} VIL 131, 

In case of counter-complaints, Magistrate can determine in which he should issue 
process first and not less so, when he made enquiry under s. 203 in one of them 
necessarily involving consideration of the other. ^ 30 Cr. L. J. 554=10 P. L. T. 618 = 
A. 1. R. 1930 Pat. 90. In case of setting aside of dismissal of complaint by the Sessions 
Judge, Magistrate should not issue notice under this section without additional 
evidence. A. L R. 1928 Mad. 1198=112 Ind. Cas. 563 = 29 Cr. L. J. 1059.^ Fro,:ess 
under this section should not issue unless there are sufficient materials to justify it. 
18 Cr. L. J. 626=39 I^d. Cas. 994. Omission to issue process when the accused are 
present before the Court, does not render the commitment illegal 5 P. R. Cr, 1919= 13 
P. W. R. 1919 Cr.=20 Cr.LJ. 3. Under s. 204 the iMagistrate taking cognizance of case 
is bound to proceed against all the accused if there is prima facie case. i6 N. L, R, 
9« 5S Ind. Cas. 449. Magistrate shonld see if there is prima facie evidence for the 
alleged offender to answer irrespective of notice of the complainant. 27 Cr. L. j. 
7H =94 Ind. Cas, 903= A. 1. R. 1926 Sind. IQ4* In a complaint under $, 363, Pena! 
Code, nothing is irregular or illegal for a Magistrate to issue process piece-meal for 
' the various accused persons. 29 Cr. L, J. 293= A. I. R. 1928 Lah. 541 = 107 Ind, Cas. 
778. In non-cognizable warrant cases, neither the complainant nor the accused can 
be compelled to pay process fees for production of witnesses although the com- 
plainant must under s. 204, pay process fee for the summoning of the accused. 4 
Bur. L. J. 187=27 Cr. L. J. 4I5=A. I. R. 1926 Rang. 13 = 93 hid, Cas. 79. When 
one order was passed by a Magistrate to complainant to pay process for enforcing 
accused’s attendance on the date of Judgment, and the process-fee was not paid, ihe 
complaint could not be dismissed. A. 1. R. 1925 All 392 = 87 Ind. Cas. 419. Section 
314 is applicable to cases even before issue of process under s, 204. and Magistrate 
is entitled under s. 344, for reasonable cause to postpone any enquiry or trial and 
postpone issue of process under 5,204 even in a warrant case. 6 P. L, T. 477 = 26 
Cr. L, J. 1179. Section 204 applies even when cognizance is taken on police report 
and Magistrate can issue process for appearance of accused. 33 Cr. L, J. 349=12 
FX*T. 937 = A. I. R. 1932 Pat. 72. Where there are two Magistrates at Sii!>DivisionaI 
heAd-quarters with residential powers the matter of taking cognizance of offences 
of cbmplainants and of issue of warrants under s. 204, in the absence of one, the 
other is', presiding officer for purpose of s* 75 and can sign for the other, warrant 
issued under Matter's direction* 13 P. L* T. 135= A. i R* 1932 Pat 171* A presiding 
offier is not necessarily one who took cognizance of offence, but one who presides in 
Court at the time of signing warrant '13 P, L. T. i67«34 Cr. L J. 297=4. I R, 
1932 Pat 175. 



* The words and figures '’subject to the provisions of section 443/* were omitted 
bv s« 9 of the Ctimina! Law Amendment Act* :I 933 (XII of 1923k ^ ^ . 

+ These words and brackets were, inserted by ;s. 57 ■<>£■ the Code of Criminal, 
Procedure (Amendment) Act; i923^(XVIir of 19^3). ^ ^ ^ 
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Magistrate may dispense 205 v ( 1 )^ ,W a Magistrate issues 

with personal attendance of a summons, he may, if he sees reason so to 
accused. do, dispense with the personal attendance of 

the accused, and permit him to appear by his pleader. 

(2) But the Magistrate inquiring into or trying the case may, in his 
discretion, at any stage of the proceeding, direct the personal attendance 
of the accused, and if necessary, enforce such attendance in manner herein- 
before provided. 

Notes. — ^Eveii in warrant cases a Magistrate can dispense with the per- 
sonal appearance of a purdah lady if he issues summons, 8 Cr. L. J. 454. 
Where \varrant has been issued personal aopearance cannot be dispensed 
with 24 Cr. L. J. S72 ; 18 Cr. L. J. 975 ; 13 C. W. N. (cl.) Where Magis^ 
trate dispenses wkh personal attendance of accused under s. 205, he is not 
bound to question him personally under s. 342. A. 1. R. 1934 Bom. 212. Order 
for attendance of exempted accused for giving explanation under s. 342 is ille- 
gal A. L R. 1934 All 693; see also 28 Cr. L. J, 226=4 Rang. 506= A. I. R. 
1927 Rang. 73. S. 205 should be freely exercised in country like Sind where prejudice 
exists against appearance of females in public. A. I. R. 1931 Sind. 37 — 32 Cr. L. J. 
665. Personal attendance of accused can be excused even if brought under warrant 
of arrest after issue of summons in the first instance. 26 N. L. R. 50= 12 N. L. J, 
180=30 Cr. L. J. 284 ; see also 46 G. L. J. 368=29 Cr. L. J. 49= 136 Ind. Cas. 545. 
Where a Magistrate has referred to excuse the personal attendance of o. purdah nashm 
lady, High Court will interfere. 28 Cr. L. J. 94=A. I, R. 1927 All. 149=99 
126. Where personal attendance is dispensed with Court should make a notice to 
trial effect, though ommision to do so is a mere irregularity. 50 M. 250 = 28 Bora. 
L. R. 102 = 27 Cr. L*J. 440= A. I. R. 1926 Bom. 218. The Sessions Judge can 
dispense with the attendance of the accused in Sessions trial 45 M. 359= 4^ M. L. J. 
387=15 L. W. 550=23 Cr, L. J. 266=66 Ind. Cas. 330. When a warrant is issued 
for the arrest of an accused the Magistrate cannot dispense with his attendance and 
convict him in his absence. 36 P. R. Cr. 1917 = 47 P. W. R. Cr. 1917 = 42 Ind. Cas. 
335. Accused cannot be convicted when he is not represented by a pleader but 
by a co-accused. 3 Ber. L. J. 182 = 26 Cr. L. J. 845. Magistrate should not revoke 
the concession which he had previously extended to an accused of allowing himself 
to appear by pleader. 38 C. L. J, 9=24 Cr. L. J. 902=75 Ind. Cas. 150. 


CHAPTER XVIII. 

Of Inquiry into Casks triable by the Court of session 
OR High court. 

206 . (i) ^Any Presidency Magistrate, District Magistrate, Sub-divisional 

Magistrate or Magistrate of the first class, or any 
Power to commit for trial. Magistrate^ [not being a Magistrate of the third 

class) empowered in this behalf by the Local Government, may commit any 
person for trial to the Court of Session or High Court for any offence triable 
by such Court. 

(2) But, save as herein otherwise provided, no person triable by the Court 
of Session shall be committed for trial to the High Court. 

Notes.— The powers conferred under this section convey authority to carry into 
effect any of the provisions of Chapter XVIII of the Code, 6A. 477 = A. W. N. 18B4, 
205. Where the evidence for prosecution would tend to show that an offence of 
murder was committed it is not for the Magistrate enquiring into the offence, to 
weigh his evidence. It is better for him to commit the accused to the Sessions and 

leave it to the Sessions Judge to decide upon the value of the evidence led. 1 14 Ind. 

Cas 5S=A L R. 1929 Lab. 403. A Magistrate may try a case himself though 
triable exclusively by Sessions Court, if the evidence indicates that the course is 
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.proper. 37 C. L. J. 34-24 Cr. L. J.=*73 Inti Cas. 770, An ar.ciisuu noi tried as sueli 
in the prelimjnaiy inquiry but issued a witness cannot be < tarindfUid to lie Sessions. 
i7Bom.’L. R. 910=16 Cr. L. J. 747— 3^ ipd. Cas. 347 » of llrsi class 

specially appointed to try accused can commit liim to Coiirt of Sessions, 33 Ikinn 
L. R, !I 92 . 

207. The following procedure shall be adopted in inquires before Magis- 
trate where the case is triable exclusively by a 
Court of Session . or High Court, or, in the 
opinion, of :the Magistrate, ought to be ttieil !)y 

such Court 

^ Notes. — A commitment once made by a Magistrate could be quashed l)y the 
.High Court only on a point of law. ii A. L. J. 439= ic) hid. Cas. 960 = 14 Cr. i-. j, 
304. Commitment by Magistrate competent to try the case is not illcgab if nnulc 
upon good cause shown therefpr. Cr. L. J. 524 = 39 Ind. Cas. 40?. The Crituinal 
Procedure Code does not require that all cases ending in dcatli should be conuuhuid 
to the Couit of Sessions. The expression ‘‘ought to be tried by auch Cour* in 207 
of the Code” is limited to cases which the Magistrate is not comperent to try or is 
unable to indict an adequate punishment. 118 L. R. 79=19 Cr. L. J. 319=' 44 lad, 
^ 3 ,s. 355 * A Magistrate can commit cases triable exclusively by Court of Sessions 
as well as by himself under s. ^o. 20 Cr. L. J. 97 = 48 Ind, Cas. 977, In cases of 
commitment of cases not exclusively triable by Sessions Court, Magistrate inusi 
record adequate reasons. 31 Cr. L. J, 178= A. L K. 3930 Lab. 312, Where a 
connected case is pending in Sessions Court, the Magistrate should await the lesiili 
of the Session trial. Idid. In cases of complicated and difficult questions of law 
and fact. Magistrate should commit accused to Sessions. A, I R. 1932 Rang. 193 v.. 
10 Rang. 445. Magistrate haying committed powers most frame sound charge, 
A. I. R. 1935 Sind. 34. 

208 . (1) 1 he Magistrate shall, when the accused appears or is brought 

, , before him, proceed to hear the complainant: tif 

Taking of evidence produced, hereinafter pruvidcel 

all such evidence as may be produced in support of the prosecution or in behalf 
of the accused, or as may be called for by the Magistrate. 

(2) The accused shall be at liberty to cross-examine the wiinusse.s for the 
prosecution, and in such case the prosecutor may re-examine them. 

( 3 ) If the complainant or officer, conductii^g the prosecution, or the accused, 

Proceess for production of Magistrate to issue process to 

further evidence, • • ■ - cofnpl;^ the- attendance of any witness or the 

production* of ., any document or thing, the 
Magistrate shall issue such process, unless, for reasons to be recorded, he deems 
it unnecessary to do. so. 

(4) Nothing in thute section shall be deemed to require a Presidency 
Magistrate to= record his- reasons^ 

Notes. — An order of* commitment to Sessions based on evidence recorded while 
the accused was not arrested on the charge at all, is not valid. 2 Weir 259. 
AvMagi^rate inquiring into a cas.e triable by the Court of Sessions is not 
empowered to frame a qliarge or make out an order for cammitrneut imiil after 
he has taken all such evidence as the accused produces before him in his behalf. 
20 ' lie, 264=^ A. W.,N. 1.898, 52. Clause (i) enjoins that the compiaitmtit (if any) 
shall be heard. It is not the examination of the complainant that it Is necessary 
but only that he shall be heard. 118 Ind. Cas. 572=30 A. L. J. 942 = A. L R. 1929 
Cal, 229. Lengthy cross-examination should not be allowed in committal pro- 
ceedings as Magistrate has to find only whether a /ijfM case is made out' or 
n9t.'23 S. L, R. 340=30 Cr. L. J: 845 = A, I. R. 1929 Sind. 137. In an enquiry 
.^ducted' under chapter 1 8, the accused has no right to reserve crossnaxamlimiicm 
dr'gr&eemion witnesses. 33 C. W. N. 53S«30 Cr. L. J. iioy ,-* 57 C 44 = A. L R. 
•«20;CaI."'59i. Cross-examination of prosecutidn witnesses must be allowed before 
-deibm&M'g ’Whether case should: fie 'committed 40 Sessions. A. I R. 1930 Cal 7S4«« 
Evidence recorded under s. 208, after it had been filed as an 
'eUdlibrt, cahhdt be removed from the record. 31 Cr. L. ], I2i» A, 1 11 , 1930 Sind, 
54= 120 Ind. 'das*' 5 ^ 4 * Prosecution need not' get recorded every lot of evidence 


' Procedure in inquiries prO' 
paratory to commitment. 



CODE OF CRIMINAL- PTOC-EDDRB. 


in coimiiiital proceedings. 31 Cr. L. J, ii7«A. L R, 1930 Sind. 99-120 Ind. ^Cas. 
520, The provision of s. 208 is mandatory and cannot be disregarded. The failure 
to comply with ilic requirernenis of this section is an illegality, 6 Rang. 531 = 30 
Cr- L. J. I — A. L R, 192B Rang. 299= X 12 Ind. Cas, 769. Failure to take defence 
evidence is illegal 21 A. L. J, 911=46 A. 137=25 Cr. L. J. 624= A, L R. 1924 Ail. 
317 = 81 Ind. Cas. 1 13 . In case of refusal to summon witnesses, reasons must be 
recorded. 24 M,. L. W. 7^3= 27 Cr. L. J. I327=A. L R* 1927 Mad. 162=98 Ind. Cas. 
399. Mere recording reasons does not oust appellate court’s jurisdiction. 
Reasons must be valid and acceptable. 31 Bom. L. R, 523=30 Cr. L. J, 1966= 
A, L R. 1929 Bom. 269. A Magistrate may decline to examine summoned 
wiiiiesses, if cited for causing vexation and delay. 29 Cr. L. J, 725= A, I. K. 
1928 !\Iad. 652 = 110 Ind. Cas. 581. The proper ^time for cross-examination 
of a witness is immediately after examination in chief. An accused has 

under s. 20S (2) to postpone his cross-examination Of the witnesses for 
the prosecution, until they have been all examined imeheif. 9 L, B. R. 109= 
Ti Bur L. T. 144=19 Cr. L. J, 327=44 Ind. Cas. 343 ; see also 8 P. L. T. 590=6 
Rat, 606 = A. 1 . R. 1927 Pat. 248 ; but see 6 Pat. 329=28 Cr. L. J. 709=8 P. L. T. 
780= A. L R. 1927 Pat. 243. Accused must be allowed to cross-examine prosecution 
witnesses, especially if accused applies before framing of charge. 51 C. 442 = 26 Cr. 
L, J. 63 = 83 Ind. Cas. S91. Non-compliance with the section though undesirable 
does not necessarily vitiate conviction. 42 G, L. J. 114=26 Cr. L. J. 1560= A. L-R. 
1926 Cal 410=90 Ind. Cas. 440. Where a warrant case is subsequently converted 
into an enquiry and where the accused has not cross-examined the witnesses, he 
has a right to have the witnesses re-called for cross-examination. 19 A. L. J. 
463=^32 Cr. L. J. 495 =A. L R. 1921 Ail. 148=62 Ind. Cas. i92; Magistrate 
can commit accused even though entire evidence on boih sides is not heard. 
H5 Ind, Cas. 481 = 1933 A. L. J. 799=34 Cr. L. J. 967 = A. I. R. 1933 AH. 690. 
Where evidence is sufficient to make out a frima facie case further evidence 
need not be called. A. I. R. 1933 All 690=34 Cr. L. J. 967=145 Ind. Cas. 481. 
Where petition is made for production of police diaries, Magistrate must take steps 
for their production unless he deems unnecessary to do so. A. I, R. 1933 Cal. 
i84=34 Cr. L. J 868= 144 Iml Cas. 930. **Toiake all such evidence as may be 
produced in support of the prosecution” means not only examination in chief 
but aRo cross-examination and re-examination unless express pf^ovision is made 
for cross-examination as in ss. 208 and 256. 33 Cr. L. J. 3io- 

209. (i) When the evidence referred to in section 2 o 8 j sub-sections. 

^ , (i) and ( 3 ), has been taken, and he has (if 
When ^ accused person to be necessary) examined the accused for the purpose 
ISC large . j-q explain any circumstances 

appearing in the evidence against him, such Magistrate shall, if he finds that 
there are not sufficient grounds for committing the accused person for trial, 
record his reasons and discharge him, unless it appears to the Magistrate that 
such person should be tried before himself or some other Magistrate, in which 
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279«8i Incl. Cas, 913 ; A, 1 . R, 1923 Lali. 279ss!68 Iiid. Cas. S25 ; 62 InrL Cas, 
586»22 Ci\ L. J, 570—15 S.^ L. R* i The Magistrate is not only competent 
10 discharge the accused, but in proper case he is also bmind 10 do so, 17 Bom, 
L. R.,9io= 16 Cr. L. J. 747 = 31 Ind. Cas, 347. The committing Magihiraie is not 
to consider the probablities of the case. 28 Cr. L. J, i20=« A. L R. 1927 Mad 277.-.- 
92 Ind. Cas. 328 ; see also 21 Cr. L. J. 202=* 54 Ind. Cas. 986, Satishictory proof of 
the guilt of the accused is the ground for conviction, Satisfactory evidence 10 go 
to trial is the ground for committing for trial 49 M. L. J. 155-48 M. 874=26 Cr. 
L. J, 1 570= A. L R. 1925. Mad. 1061 = 90 Ind. Cas. 530, A magistrate in a niaiier of 
reasonable doubt, must not rely upon his own opinion. He must not eocroacli upon 
the functions of a court of trial^ 4 Rang. 471 -“28 Cr. L. J, 219 = A. L R. 1927 F^ang. 
74=99 Ind. Cas. 1019 A Magistrate not disbelieving prosecution evidence In a case 
under s, 302, Penal Code, should commit accused to sessions. 30 P, L. R. 36 = 30 
Cr. L. J. 235= A. I. R. IQ29 Lah. 403=114 Ind, Cas. 5 ^- Committing Magistrate has 
ample discretion to weigh the evidence before him. L. R. 2 A. Cr. 43. Magistraie 
should not dispose of a case if prma facie case is made out L. R. i A Cr. 73. ‘Where 
evidence is doubtful commitment should be ordered. 49 A. 443 = 25 A. L. 'f. ofifn-'- 
28 Cr. L. J. 281 ; see also 22 Cr. L. J 570. Where a case is triable by First Class 
Magistrate as well as by Sessions, committal is discretionary. 7 P. L. T. 543 = "*7 
Cr. L. J. 3I3=A. I R. ig 25 Pat. 755=92 Ind. Cas. 697. The District M.agislrate can 
commit in a case where the ist Class Magistrate refuses to frame charge for offences 
triable by a Sessions Court. 19 S. L. R. 333=25 Cr. L. J. 1368 = A. 1 . R. 1925 Sind 
i90=82 lnd._Cas. 750; butsee i P. L.T. 153=21 Cr. L. T. 32S. In cases triable 


, * These Words^were substituted for the words “the charge” by s. $8 of the Code 
of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 
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211. (i) The accused shall be required 

List of witnesses for defence at once to give in, orally or in writing, a list 
01^ of the persons (if any) whom he wishes to be 

summoned to give evidence on hss trial. 

( 2 ) The Magistrate may, in his discretion, allow the accused to give in 
Further list further list of the witnesses at a subse- 

quent time ; and, where the accused is com- 
mitted for trial before the High Court, nothing in this section shall be 
deemed to preclude the faccused from giving, at any time before his trial, 
to the Clerk of the Crown a farther list of the persons whom he wishes to be 
siniHiioned to give evidence on such trial. 

NoteB. — A Magistrate is bound to require the accused to give in a list of 
witnesses he desires to call It is not enough to put him the question, “Have you 
any evidence f\ Since the question is ambisjuaus and might suggest to the accused 
only an inquiry as to whether he had witnesses ready in Court. 7 Bom. L. R. 723= 
2 Cr. L. J. 601. Accused must put in his list of defence witnesses on the day of 
order of commitment. If accused fails, Magistrate has discretion to allow such 
application or not. A, I. R. 1930 Cal. 188=124 Ind. Cas. 513. Refusal to summon 
witnesses vitiates the trial. 47 C. 758 = 24 C. W. N. 527 = 21 Cr. L. J, 842. Sessions 
Judge has no right to refuse examining witness mentioned i n list of witnesses under 
s. 21 1 on ground of adjournment causing inconvenience. 34 C. W. N. 1014=58 C. 
412 = 32 Cr. L. J. 316= A. I. R. 1931 Cal 6. 

212. The Magistrate, may, in his dis- 
cretion, summon and examine any witness 
named in any list given in to him und^r 
section 211. 

Notes.-— The discretion given to a Magistrate to commit a case to the Sessions 
under s. 347 of the Code of Criminal Procedure, is neither restricted nor taken away 
merely because he issues summons to the defence witnesses under s. 212. 15 Cr. 

L. J. 704=26 Ind. Cas. 152. 

213. (i) When the accused, on being required to give in a list under 
_ , . . section 211 , has declined to do so, or when 

Order of commitment. given in such lists and the witnesses 

(if any) included therein whom the Magistrate desires to examine have been 
summoned and examined under section 212 , the Magistrate may make an 
order committing the accused for trial by the High Court or the Court of 
Session (as the case may be), and (unless the Magistrate is a Presidency 
Magistrate) shall also record briefiy the reasons for such commitment. 

( 2 ) If the Magistrate, after hearing the witnesses for the defence, is satis- 
fied that there are not sufficient grounds for committing the accused, he may 
cancel the charge and discharge the accused. 

Notes.— This section gives a committing Magistrate power to cancel a charge 
when he has heard witnesses for the defence. 2 L. B. R. 140. This section uses 
the expression “not sufficient grounds for committing the accused.'* This expres- 
sion is quite different from such expressions as “the case not proved*’ or '‘the accused 
are innocent.'* 24 A. L. J. I33"^27 Cr. L. J. 2 = A. I. R. 1925 AIL 670=91 Ind. Cas. 
34, The discretion is to be carefully exercised, and wherever there is evidence, the 
Magistrate, even though he may himself not think sufficient for a conviction, should 
leave it to the Sessions Court. 24 A. L. J. i33=*37 Cr. L. J. 2 = A. L R. 1925 AIL 
670=91 Ind. Cas. 34. Magistrate has power to discharge accused after taking into 
consideration the evidence for the defence. 44 A. S 7 ^ *9 A. L. J. 831 =*22 Cr. L. J. 
703=63 Ind. Cas. 831 = A. L R. 1922 AIL 168. Expression “witnesses for the 
defence*' does not include witnesses for the prosecution who are cross-examined. 
33 C.'W. N. 535«^So Cr. L. J* 1107=57 C. 44=A.I;R. 1929 Cal 593,= i'^9 Cas. 
808. In offences triable by Court of Sessions, it is the duty of Magistrate to commit 
if there is evidence. 2! Cr. L, J- 10=23 C. W Ni 1031 = 3^ C.'L. J. 132=5^ 

Cas. 58. The function of a Court of revision is not to sit in judgment over the order 
of a Magistrate committing a case to the Court'df Sessionv'.'2'4 A. L, J. 1050=27' Cr. 
L. J, I369«^49 a. i8i «aA. I. K. 19^7 All 90=98 Ind. Cas* 489- ■' , 


Power of Magistrate to ex- 
amine such witnesses. 
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[S. 214 


214 * iPersm charged outside presidency-towns joiniiy with Europem 

British subJecL] Omitted by s* 10 of Act XII oi i 9 ^s, 

215 . A commitment once made under section 213’*^ by a competent 

Magistrate f or by a Civil or Revenue 
Quashing commitments un- binder section 478, can be quashed by 

cler section 213. ^ the High Court only, and only on a point of 

law. 

Notes.— Under this section a commitment once made by a compeieiU ^Ingii^lrate 
can be quashed by the High Court only, and that only on a point oflaw. 3 Bora 
703 ; see also 2 Weir 262. But a commitment to a Court of Sessions cannot be 
quashed after the accused has been put on his trial and has pleaded to the charge. 
9 Cr. L. J. 250= I S. L. R. 6 Cn A Judge of the High Court siu/mg in Sessions ha-; 
power under this section to quash a commitment. 5':>C. 785 = A. f. R. 192^) Gal. 7 v. 
Section 215 is a negative or restrictive section. It is intended to negative the exi-.-eo 'e 
of power ill Sessions Court to quash commitments and it is intended to restrict a lligli 

Court to cases in which it can be said that the commitment- is bad in law. A. L R. 

1929 Cal. 756 (F. B). Commitment can be quashed only on a point of law and ^noi 
on fitround of want of evidence. 26 Cr. L. J. 1045^^7 bid. Cas. 965 1 8b Ind. Gas. 
840=26 Cr. L. J. 1276 = 29 C. W. N. 698 = 88 ind. Cas. 1052 ; 88 Ind. Cas, %A9^26 
Cr. L. J. 1233 } 50 C. L. J. 403== 24 C. W. N. 23 = A. I. R, 1929 Cab 756 ; 33 C. W. N. 
535 = 30 Cr. L. J. 1107 = A. I. R. 1929 Cal. 593. Test to determine whether^ there is 
illegaiity is to see Magistrate’s findings on evidence and whether ihcy sustain ch irge 
framed. 31 Bom. L. R. 523 =A. I. R. 1929 Bom. 229=119 Ind. Cas. 647. Where 
there is no evidence to support order of commitment, commit meat must be quashed. 
31 P. L. R. 348 = 31 Cr. L. J, 814 = A. I. R. 1930 Lah 545=135 hid. Cas. 32f A 
commitment should be quashed when the accused was not given ?iii apponunity to 
cross-examine prosecution witnesses. 57 C. 945 = 128 ind Cas. 802. High^ Court 
cannot quash commitment merely because of doubts as to credibility of evidence. 

I Rang. 526 = 25 Cr. L. J. 26£ = A. 1 . R. <924 Rang. 165 = 76 Ind Cas. 821. A 
commitment can be quashed by the High Court on a point of law only even though 
it is indiscreet or inconvenient. 15 A. L. J. 756= 19 Cr. L. J. 224=43 Ind Cas. 8ao. 
Trial if legal is not vitiated by irregularity in commitment. 42 C. L. ]. ixu The 
absence of evidence to warrant a commitment is a point oflaw. 3 U. B. R. 29= 19 Cr. 
L. J. 102 = 43 Ind. Cas. 326. see also 19 Cr. L. J. 80. =46 Ind. Cas. 81; ; 54 Ind.. Cts. 
172=21 Cr. L. J. 28. Proceedlngb are to be set aside when comoiiiment is to Court 
of Session not having territorial jurisdiction. 57 Ind. Cas. 459 = 23 O. C. 87. Where 
first class Magistrate is not punishing an offence punishable by him it is an eror of 
law* 47 U. R. 18^=83 Ind, Cas. 708. Commitment by direciions of Sessions 
Jiiidge can be inferred with in revision by the High Court, i Bur. L. J. 2 50. =535 Cr, 
L. J. 518=77 Ind. Cas. 982. Proof as to allegations not sufBcienr, commitment was 
quashed. 39 Cr. L. J. 127=29 Ind. Cas. 345. Where Magistrate is unable to punish 
adequately, he can commit accused to sessions. A.I. R. 1934 Oadh. 185. Commit- 
ment is not illegal merely because no reasons for cominitmeiu are givnn 
inspite of s. 30. A. I, R. 1934 Tab. 326. High Court can quash illegal com- 
mitmem at any stage. A. G R, 1933 Bat. 273 = 34 Cr. L. J. 938=14 P- L. T. 281. 
Single Judge can quash commitment under s. 215. A. 1 . R. 1932 Ssnd. 157 = 43 Or 
L J. 14 = 2,6 S. L. R. 407. Order of commitment cannot be quaslied only because 
evidence was insufBcient. 22 P. L. R. 581 = 32 Cr. L J. 867, Section 215 precludes 
High Court from quashing commitment unless it is opposed lo law or that* there is 
am point oflaw involved which must necessitate quashing of commitment. 140 Ind. 
Cas.' 539^53 B. L. R. 1068=34 Cr. L. J. 39^ A. L R. 1932 Lah, 39 ; A. 1 . R. 1932 
Sind. 157. While quashing commitment High Court can pass subsequent onier 
directing Magistrate to make farther enquiry. 35 Bom L. R. 1062 = A. L H. 
1933 Bom. 494 ^ 


„ and hgtires «or section 214*’ were omitted by s. 1 1 of the Criminal 

Act. 1923 (XII of 1923). 

v figures “or by a Court of Sessions under section 477'' were 

onoatted Jsf J9.;ofthe Code of Criminal Procedure (Amendment) Act, 1923 (XVllI 

of '1923J;' ■ 



* See Sch. V., Form XXm.rym, 
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When the accused has given in any list of witnesses under section 
Summons to witnesses for been committed for trial, the 

defence when accused is com- shall summon such of the witnesses 

mitted. included in the list, as have not appeared 

n j , , bef-.re himself, to appear before the Court to 

wbich the accused has been eomrDiited : 

t), *^bat, where the accused has been committed to the High Court 

bv tCTlS discretion, leave such witnesses to be summoned 

Dy the Ue.k of the Crown, and such witnesses may be summoned accordingly: 

Provided, also, that if the Magistrate thinks that any witness is included 

Refusal to summon unneces- purpose of vexation or delay, 

sary witness unless deposit ° defeating the ends of justice, the Magis- 
made. trate may require the accused to satisfy him 

, there are reasonable grounds for believing 

that the evidence of such^ witness is materir.1, and, if he is not so satisfied!, 
may refuse to summon the witness ('recording his reasons for such refusal) 
or may before summoning him require such sum to be deposited as such 
Magistrate thinks necessary to defray the expense of obtaining the attendance 
Of tlie Witness and all Other proper expenses. 

^ Notes.— A Magistrate is not at liberty to refuse to summon witness tendered bv 

the accused, except on the grounds specified In this section. 8 C. L. R. 70. Accused 
tneci for offences of a serious nature must be afforded every ooportunity of adduc- 
ing evidence unless his object is to cause delay or vexation. A. 1. R. 1930 Cal. 362 = 
126 ind. Gas. 720 Commuting Magistrate has power to take bond from any person 
for appearance before Sessions Court, and whatever the form of summons thereafter 
he.is triable under s. 174 I. P. Code, i Pat. L. T. 342 = 21 Cr. L. J. 718=58 Ind. Gas. 
63. Magistrate has no right to limit arbitrarily the member of defence witnesses. 
A. I. R. 1931 All 735. 

217. (i) Com['iaiiiants and witnesses for the prosecution and defence, 
Bond of complainants and whose attendance, be fore the Court of Sessions 

witnesses. Court_ is necessary and who appear 

before the Magistrate shall execute before him 
bonds binding themselves to be in attendance when called upon at the Court of 
Sessions or High Court to prosecute or to give evidence, as the case may be. 

( 2 ) If any complainant or witness refuses to attend before the Court of 
Detention in custody in case Session or High Court or execute the bond, 
of refusal to attend or to directed, the Magistrate may detain him 

execute bonds. custody until he executes such bond, or until 

his attendance at the Court of Sessions or High 
Court is required, when the Magistrate shall send him in custody to the Court, 
of Session or High Court, as the case may be. 

Notes.— Fi* W. N. 1883, 37. 

218. (i) When the accused is committed for trial, the Magistrate shall: 

Commitment when to be f , ‘7 such person as may be 

notified. appointed by^ ihe Local Government m this 

behalf notifying the commitment, and stating 
the offence in the same form as ihe charge, unless the Magistrate is satisfied 
that such person is already aware of the commitment and the form of 
Ihe charge ; ' ' . ■ , , ' . 

and shall send the charge, the record of the enquiry and any weapon or other 
^ t r .4 1 which is to be produced in evidence, to 

‘I- 0/ orW .1.. ' 

Session. made to the High Court) to the Clerk of the 

Crown or other officer appointed in this behalf 
by the High Court* , . 
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(2) When the commitment is made to the High Court and any part 
T- ^ , u r the record is not in English, an English 

«t »<=!' p-' 

the records 

219 . (i) ^[The committing Magistrate or, in the absence of such Magis- 

trate, any other Magistrate empowered by or 
Power to summon supple- under section 206 1 may, if he thinks fit, summon 
mentary witnesses. examine supplementary witnesses after liie 

commitment and before the commencement of the trial, and bind them over 
in manner hereinbefore provided to appear and give evidence. 

(2) Such examination shall, if possible, be taken in the presence of toe 
accused, and where the Magistrate is not a Presidency Magistrate, a copy of 
the evidence of such witnesses shall f [be given to the accused free of cost.] 

]j;fotes. The committing Court becomes /mclus officio and loses all jurist! icd on 

over the cases after the commitment and special provisions have been made in sx e i6 
to 219 to enable the Court to retain jurisdiction only in respect of some mauers. 51 Lb 
080. S. 226 cannot be applied with reference to additional evidence taken under 
s. 219. 34 Cr. L. J. 278=65 M. L. J. 6= A. L R. 1933 Mad. 247 - lu case of examina- 
tion of new witnesses by prosecution after commitment accused should^ be^allowed (o 
summon more witnesses if applied for. A, I. R. 1933 Pat. 577=^933 Cr. C. 1344* 

220 . Until and during the trial, the Magistrate shall^ subject to the 

provisions of this Code regarding the taking 
Custody of accused pending j commit the accused by warrant, to 

custody. 


CHAPTER XIX. 

Of the Charge. 

Form of Charges»% 

_ ^ . rr * 221 . (i) Every charge under this Code 

Charge to state offence. offence with which the accused is 

charged, 

(2) If the law which creates the offeiice giv 
it any specific name, the , , offenGe;. may.h'a::':described. 

in the charge by that name only. 

(3) If the law which creates the offence does not give it any specific name, 

much of the definition of the offence must be 
no specifk name. ’ stated as to give the accused notice of the matter 

With which he is charged. 

(4) The law and section of the law against which the offence is said to have 
been committed shall be mentioned in the charge. 

(5) The fact that the charge is made is equivalent to a statement that every 

condition required by law to constitute the 

What implied m charge. particular 

case. 

(6) In the presidency-towns the charge shall be written in English ; 

Language of charge, elsewhere it shall be written either in English 


Specific name of offence 
sufficient descriptfon. 


or in the language of the Court- 


’■"! ^ These words were substituted for the words *The Magistrate"* by s. 60 of die 
Code of Criminal Procedure (Amendment) Act, 1923 (XVII of 1923). 

' t These words were substituted for the words ‘*if the accused so require, be given 
to him free of cost’^ by ih'd* 

■ i Sm Chapter XXXiX, 

I Ses Sch. V. Form XXVIII, M/r^. 
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(7) If the accused * (having been previously convicted of an offence, is 

l'’fevious conviction when to reason of such previous conviction 

be set out, enhanced punishment or to punishment of a 

. . , different kind, for a subsequent offence, and it 

IS intended to prove such previous conviction for the purpose of affecting the 
punishment which the Court may think fit to award for the subsequent 
ot.ence,) the fact, date and place of the previous conviction shall be stated in 
the charge. If such statement t [has been omitted], the Court may add it 
at any time before sentence is passed. 

liiustraiwns, 

(a) A IS diar|.|tsd wiA This is equivalent to a statement that 

Ab act tell wiihm the definition of murder given in sections 299 and 300 of the 
iiiduin I ena! Cociet that It did not tall within any of the general exceptions of the 
same Code ; and that it did not fall w'lthin any of the five exceptions to sections 300 
or mat, If It did fall witmn Exception i, one or other of the three provisos to that 
exception apply to ih 

(>) A is charged, under section 326 of the Indian Penal Code, | with voluntarily 
causing grievous hurt to B by means of an instrument for shooting. This is equi- 
yaient to a statement that, the case was not provided for by section 335 of the Indian 
ir enal Code, J and that ihe general exceptions did not apply to it. 

. accused of murder, cheating, theft, extortion, adultery or criminal 

intimidation, or using a fiise propeny-mark. The charge may state that A committed 
murder, or cheating, or theh, or extortion or adultery, or criminal intimidation 
or that he used a false property-mark, without reference to the definitions of those 
cnrnes contained in the Indian Penal Code ; but the sections under which the 
orfence is punishable must, in each instance, be referred to in the charge. 

(d) A is charged, under section 184 of the Indian Penal Code J with intentionally 
obstructing a sale of property offered for sale by the lawful authority of a public 
servant. The charge should be in those words. 


Hotea—Under this section, If the accused has been previously convicted of an 
and it is intended to prove such previous conviction for the purpose of 
affecting the punishment which the Court is competent to award, the fact, date and 
place of the previous conviction should be stated in the charge. 7 M. L. T. 77. It 
is not necessary in a charge of rioting to set out the allegation that there were four 
or five persons actuated by a common object. 55 C. 879= ii i Ind. Cas. 327. Where 
complaint mentions name of conspirators, charge need not contain names. A. 1 . R. 
1933 AIL 49B- 1933 Cr. C. 433. Charge under s. 366 Penal Code must make clear 
to what pactly the charge relates. 145 Ind. Cas. 925= A. L R. 1933 194. Where 

accused is charged for both kidnapping and abduction, separate charges are necessary. 
A. I. R. 1933 Cal. 563=34 Cr. L. J. 682= 144 Ind. Cas. 93. Charge of lesser offence 
implies and connotes discharge regarding more serious offence. 32 Cr. L. J. 1029=5 
A. I. R. 1931 Lah. 402. Where in a trial under s. 124 A, Penal Code, substance of 
speech made by accused is not mentioned, charge was held defective. 32 P. L. R, 
13=32 Cr. L. J. i 202 = A, L R. X931 Lah. 186. Where charge though vague was 
understood by counsel, objection at the time of arguments is of no use. 8 Rang. 
25 = 31 ^ 793— A. L R, 1930 Rang. 2ox. Charge must set out at least all the 

material facts. $5 C. 858=32 C. W. N. 3i9=A. I. R. 1928 CaL 675= 112 Ind. Cas. 
350. In a charge for conspiracy specific acts in their minds need not be set out 
6 Rang. 6=39 Cr. L. J. 55 S = A. I. R. 1928 Rang. 118. Good charge should contain 
particulars of manner in which offence is committed, A. I. R. 1934. Sind. 34. 
Charge must specify the offence which accused , intend to commit. 25 Cr. L. J. 

1 186= A. L_R. 1925 CaL 160=82 Ind, Cas, 50, Where charge is house-trespass' ■ 
with the object of theft, accused cannot be convicted of house-trespass with a different 
object, unless the accused has not been prejudiced thereby. 26 C. W. N. 344=71 
Ind. Cas. 247. In a charge of rioting object of assembly must be set out. 25 Cr. L. J. 

* These words were substituted for the words ‘*has been previously convicted of 
any offence, and it is intended to prove such, previous conviction for the purpose of 
affecting^ the punishment which the Court is competent to award,” by s, 61 of the 
Code of Criminal Procedure (Amendment) Act, i923;(XYni 'nf 1923), 

f These words were substituted for the words *‘is omitted^^ by iMd, - ^ ■ 
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43=5:7^ liKi. Cas. 731. Where ' oonjunction was useJ hy inlsiake for “and’* 

between two distinct charges of 'omitting .' to ap|5rehencl by piibdc servant am! 
possessing counterfeit coins accused were not prejudiced. 1930 Cr, C. ^ A. I. R. 
1930 Cal. 708= 129 Ind. Gas. 99, Charge under s. 302 L P. Code siwiiild coiitfiiii 
the language of s. 300 'Code,- 2 O. W. N. 862 = 27 Cr, L. j. 62 --A. L 1 C 1926 
Oadh. 148 = 91 ind.'Cas.. 238. .If charge mentions publication to a wrong person* 
objection is technical only. .27 Gr. L.-J. 947== A. L R. 1927 Sind. 31=96 Iiui. Cas. 
499. Where accused is separately charged^ tinder ss. 3-5 -'^od 149 t. F Code, that 
under s. 325 need not mention- the other' under s, 149 L 'P. Code* 27 Cr, J. 830 = 
A. L R. 1926 Nag. 459=95 dnd.'Cas. 606. ■ Charge corresponds to indicanciit and 
must set out facts with ■ the greatest precision. 2 O. W. N. 862 = 27 Cr. L, J* 62 = 
A. L R. 1926 Oudh. 148 = 91 lnd. Cas, 23S. Charge should not contain more than 
what prosecution can prove. 27 Cr. L. j, 57= A. 1 , R. 1926 Oudh. 245 = 91 Ind Cas. 
233. In a charge of cheating particular manner must foe set out lest accused he. 
misled and injustice occurs. 26 Cr. L. J. 849=29 C. W. N. 408 = 86 Ind. Cas. 705 ; 
but 19 Cr. L. J. 657. An accused entitled to know exact value of charge and tlie 
Court must use language of the statute. 26 Cr. L. J. 567 = A. I. R. IQ26 Cal. 4^9 = 
85 Ind. Cas. 711. Where accused was merely present at the commission of the 
offence to make him liable as conspirator or princip.al, s. 1 14 Penal Co ie should 
be introduced into charge. 40 C, L J. 541 = 29 C. W. N. 173. Enhanced ])unishnient 
in sub-section (7) relates to one provided by Penal Code, s. 75. A, L K. 1933 Nag, 
315. Failure to use form of charge appropriate to previous conviction is mere 
irregularity under s. 537. 8 L. B. R. 461 = 10 Bur. L. T, 169 = 37 Ind. Cas, 63. 
Where the offence is under $. 304 Penal Code, the accused must be given clear notice 
of part under which he is charged. A. I. R. 1934 Sind, 23. 

222. (i) The charge shall contain such particulars as to the time and place 

Particulars as lo time,' place allpd ofifence and the person (if any) 

and persons. ^ against whom, or the thing (if any) in respect 

of which it was committed, as are reas onably 
sufficient to give the accused notice of the matter with which lie is charged. 

(2) When the accused is charged with criminal breach of trustor 
dishonest misappropriation of money it shall be sufficient to specify the 
gross sum in respect of which the offence is alleged to have been committed, 
and the dates between which the offence is alleged to have been committed, 
without specifying particular items or exact dates, and the charge so framed 
shall be deemed to be a charge of one offence within the meaning of 
section 234 ; 

Provided that the time included between the first and last of such dates 
shall not exceed one year. 

Not©s.*-~*When charges refer to items which extend over a year, the trial is 
illegal. 17 C. W. N. 479; 25 M. 61 P. C. Trial involving offences under s. 409 
I. P. Code, committed on five distinct dates is not bad. 116 Ind. Cas. 722 = A. L R. 
1929 Cal. 175. Section 222 is intended to give accused full knowledge of particulars* 
34 C. W. N, 90i = A, I, R. 1930 Cal 717=^129 Ind. Cas. 359 ; see also L, R. L A* Cr. 
121. Particulars as to time, place and person should be set out only in case of breach 
of trust and misappropriation, A. I. R. 1931 Pat. 102= 12 P. L. T. 12. Charge may 
set out particulars too very fully. 34 C. W. N. 901 = A. L R. 19^,0 Cal 717, Where 
date and place are different from those in the charges, accused cannot be convicted. 
25 Cr.^L. J. 47 i «6 L. L. J. 572==A. I. R, 1924 Lab. 616-77 hid. Cas. 823* Where 
there IS doubt as to offence charged it must be clearly framed. 15 A. L. J, 796= 
19 Cr. L. J, 796=19 Cr. L. J. 35, Where accused was charged under s. 193 the 
particular question and answer must be set out. 25 Cr. L. J. 177=38 C. L.L 
103= A. I. R, 1924 Cal 104=76 Ind. Cas. 417, Where the charge is under s. 477, 
any number of falsification may be proved to sustain (he one charge they being the 
method adopted. ^ 34 C. W. N. 925 = A. L R. 1931 Cal 8=128 Ind Cas. 356. Parti- 
should be given in the charge 5 'but omission to give details is not an lllegaiilf 
. unless failure of justice is caused. 37 C. W. N. 1074 « A, L R. 1933 Cai. 676. Section 
222.hasno application to offence under Penal Code s. 477 A. A. L R. 1933 Nag* 
327=34 Cr.; 673 = 144 lnd‘ Cas. 94. Where the charge of defamation is 

clear and unambigpous a nd the accused is not liable to be misled, though exact 
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words of deferaatioii is aot used in charge the -accused was held not to be in any 
way prejiiciicecL A. L R. 1932 Nag. 158 = 34 -Gr.- L, J. 154. 'Where there is no proper 
compliance wu'h s. 222, conviction should be set aside. A. I. R. 1933 Pat. 132. 
In a charge of criminal conspiracy, acts committed by conspirators whether amounting 
to oiicnceij or not can be enumerated in charge, A. I. R. 1934 Sind. 57. In a 
conspiracy to defrau'l public, allegation in charge of such object without specifying 
pepons piefrauded is insiiOicient. A. i. R. 1934 Sind. 57. Charge of cheating when 
it is not in accordance with this seciion is defective. A. I. R. 1933 Sind. 169=34 
Cr. L. J. 1049=145 lad. Gas. 617. Where one of the convicts in a charge referred 
to eight lootings, it was regarded as too vague especially as each formed a separate 
offence. 49 M, 74=41 M. L. J. 308=1925 M. W. .N. 192 ==26 Cr. L. J. 1513=90 - 
Ind. Cas. 297. Where charge merely stated that accused was present at the' com- 
niissioii of offeirce without referring to anything previous, conviction under ss. 1 14 
an J 420 was set aside. 21 M. L. W. i9 = 25fGr, L. J..' 1254 = A..^ L R'. 1925 .Mad. 


Sub-sec tion (2)— To convict accused of misappropriation there must be a 
definite finding of a definite sum. 42 A. 522 =18 A. L. J. 633=22 Cr. L. J. 84= 
59_lnd. Gas. 372 ; see also 29 C. W, N. 54=40 C. L. J. 555== A. L R. 1925 Cal. 260 
= 83 hid. Cas. 372. Misappropriation of only one of several sums may be proved 
during a specified period. 30 Bom. L. R. 1530=30 Cr. L. J. 185= 53 B. iig=A. I. R. 
1928 Bom. 557. Several persons, each committing a complete act of misappropriation 
can be tried together under s. 222 (2). There is misjoinder. A. I. R. 1931 Rang. 90= 
8 Rang. 632. But where several persons entrusted with different sums misap- 
propriated them in the course of the same transaction they may be tried together 
as charge must include all the sums, separate trial for each during same period 
being illegal. 17 Cr. L. J. 30 = 30 Ind. Cas. 158. Breach of trust under s. 409 and 
suppresion of document under s. 477 A constituted misjoinder. 38 A. 42=13 A. L, J. 
1059=16 Cr. L. J. 813 = 31 Ind. Cas. 829. In case of embezzlement of four sums of 
money, only one charge will suffice there is only one offence. A. h R. 1931 All 
267 = 1930 A. L. J. 1130=33 Cr. L. J. 155 = 52 A. 941 = 128 Ind. Cas. 595 - . Provided 
a certain amount was not included in a previous gross sum, prosecution in respect 
of another amount within the same period may be started. 27 C. W. N. 578=50 C. 
632 = 38 C. L. J. 286=25 Cr. L. J. 156= A, I. R. 1923 Gal. 654 ,* see also 59 M. L. J. 
854=;52 Cr. L. J. 223= A. I. R. 1930 Mad. 978 ; 32 Cr. L, J. 376=A. I. R. I 93 ^ All. 
209=129 Ind. Cas. 558. Persons can be convicted of criminal misappropriation 
without specifying particular items. A. L R. 1932 Oudh 145 = 6 Luck. 433 =*33 Cr. 
L. J. 342. Criminal breach of trust in respect of three items of collection of taxes 
within one year constitutes single item of Municipal property and charge in respect 
of gross sum is sufficient and valid. A. I R. 1934 Pat. 232. In case of misjoinder 
of charges resulting in prejudice to the accused, High Court will interfere in revision. 
A, L R. 1932 Rang. 162=32 Cr. L. J. io 63 . Where one of the three accused was 
charged with misappropriation a sum of money and second with smaller portion of 
that sum and third with abetting the two> each act of misappropriation being complete 
in itself, there is misjoinder of charges. 32 Cr. L.J. 930=8 Rang. 632 = A. I. R. 
193X Rang. go. 

228 . When the nature of the case is such that the particulars mentioned 
. in sections 221 and 222 do not give the ac- 

When the manner of com- cused sufficient notice of the matter with which 
nmtmg offence must be charged, the charge shall also contain 

such particulars of the manner in which the 
alleged offence was committed as will be sufficient for that purpose. 


Illustrations, 

(a) A is accused of the theft of a certain article at a certain time and place. 
The charge need not set out the manner in which the theft was effected. 

(3) A is accused of cheating B at a given time and place. The charge must 
set out the manner in which A cheated B. ' ' 

(<f) A is accused of givirg false evidence at a given time and place. The charge 
must set out that portion of the evidence given by A which is alleged to be false. 

'(d) A is' accused of obstructing B, a public servant,,. In ; the ^ discharge of his 
piiblicfunctionsatagiventimeand place. The charge -must set out the manni^r 
in which A obstructed B in the discharge of his functions. ■■■ 
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H A is accused of the murder ofB at a given time and place. The cljartre 

need not state tlie manner in which A murdered B. ' ciiari^c 

{/) A is accused of disobeying a direction 'of the law with inieiii to save R 
iawInFrhS"""'’ disobedience cha.gcd and the 

...Tiiotigb charge, did not refer to amount received for retiirnhior ^ . 

not prejudiced trial was not vitiated. 26 Cr L J 906='^^ 'W N® fsf 

Words in charge taken in ., charge words used in des- 

sense of law under which offence shall be deemed to have been 

offence is punishable. used in the sense attached to them respectively 

able^^ law under which such offence is punisli- 
225 . No error in stating either the offence or the particulars required 

Effect of errors. stated in the charge and no omission to 

fact's? aS 

ofiuaS ' *■ occaaioned a faiteS 

lllmf rations. 

W A IS charged, under section 242 of the Indian PemT rnrio “i • 

been tn possession of counterfeit coin havinp- known 0 ^1 • "»h having 

error shall not be regarded as material. ^ ^ misled by this omission, the 

.« S in*rS,-j; KeSj. ““Sil'iti?, 'S'" ^ 

and gives his own account of the ti... r* mmbeJf, calls witnesses 

from d.i, dm. 

A had no means of knowing as t^wS between A and B and 

no defence. The Court S from ,0^^ 
manner of the cheating was, in the case, material error 

wasthe2oth January. iSSz Tr^snevefnW ^ the mrder 

had heard the inquiry before the Macistratp^^f 

of Haider Baksh. The Court mav infer®^frnm ft exclusively to the case 

that the error in the charge was immaterial. ^ misled and 

Khoda Baksh (who“rfed to arresIlblnffOT^^^rt T the 20th January 1882, and 

When charged for the January, 1S82. 

Khoda Baksh. The witnesses present in hk murder of 

of Haider Baksh. The court S witnesses in the case 

was material. ^ “a* ^ was misled and that the error 

Hotes. — This section and section !;'?7 wnniri 

as regards particulars of charge requirlfbvsecH,^^^ ^,f^^fi'^T?“®A‘°‘^ ™''*y 

of charge may be set out in nnp ^as. 976, Details 

common object is specified in the comokin^t^a''® evidence. 29 Cr. L. J. 287. If the 
vitiate trial. 28 Bom. L. R. 497=37 Cr ^ T omission does not 

Ca_s. 72. Where three offences are SDec’ified in Bom. 314=95 ind. 

a tight and were not prejudiced thLe is no'uip understood them 

43 o»^A. I. R. 1937 oudh. 235 ErroVor " f Cr- L. J. 409=2 Luck. 

omission m framing charge is not fata! 

*XLVofi86o. 



unless causing failure of justice to accused. A I. R. 1932 AIL 73 — 33 Cn L. J 
373-^37 Ind. Cas. 73. 

226 . When any person is committed for trial without a charge or with 

Procedure on commitment i“Perfect or erroneous charp the Court or, 

without charge or with im- case of a High Court, the Clerk of the 

perfect charge. Crown, may frame a charge or add to or other- 

wise alter the charge, as the case may be having 
regard to the rules contained in this Code as to the form of charges. 

llhistraU07is. 

1. A is charged with the murder of C. A. charge of abetting the murder ofC 

may be added or substituted, 

2. A is charged with forging a valuable security under section 467 of the Indian 
Penal Code.'^' A charge of fabricating false evidence under section 193 may be 

.added..." . . ■ 

3. A is charged with receiving stolen property knowing it to be stolen. During 
the trial it incidentally appears that he has in his possession instruments for the 
purpose of counterfeiting coin. A charge under section 235 of the Indian Penal 

Code* cannot be added. 

Notes,— The power to alter any charge should be used with great caution and 
discretion. 6 C. W, N. 72. Sessions Court has power to amend or add to charge 
framed by committing Magistrate. A. L R. 1933 Oudh 375 = 10 O. W. N. 738. 
Section 226 cannot be applied with reference to additional evidence taken under s. 
219. 65 M, L. J. 6=34 Cr. L. J. 278 = A. I. R, 1933 Mad. 247. Conviction on charge 
not expressly formulated is not improper if facts are same and aditional evidence is 
unnecessary. A. I. R. 1933 Pat. 302 = 34 Cr. L. J. 83=13 P. L. T. 440. Court of 
Session having got to try a case under s. 366, Penal Code is not warranted to add 
charge under s. 497 and 49S. Where ordinary inquiry before committing Magis- 
trate with regard to charge under those sections has not been followed. 53 C. L. J. 
346=32 Cr. L. J. 135 = A. T. R. 1931 Cal 524. Sessions Judge can add charges 
under s, 326, 325 and 323 § I. P. Code to charge under s. 302 f. P. Code. 71 Ind. 
Cas. 593. under proper circumstances a Sessions Judge can add distinct charge 
26 Cr. L* J. 5 = 83 Ind. Cas. 485. Charge under section 506 I P. Coje can be added, 
to charge under s 341 I. P. Code 7 O. W. N. 1048. In offences- involving force, 
Sessions Coiut can add charges under ss. 497 and 498 in presence of a specific 
complaint under the said sections. 48 C. 1105 = 25 C. W. N. 615 = 34 C. L. J. 51 = 
64 Ind. Cas. 280. Before charging accused under s. 271 judge to see if alterations 
are possible to charge under s. 226. 18 Cr. L. J. 346=38 Ind. Cas. 730. 

227 . (r) Any Court may alter or add to any charge at any time before 

^ , , judgment is pronounced, or in the case of 

Court may alter charge. trials before the Court of Session or High Court, 

before the verdict of the jury is returned or the opinions of the assessors are 

expressed. 

(2) Every such alteration or addition shall be read and explained to 
the accused. 

Notes. — The Court has power to add a fresh charge upon which the accused 
has not been committed. 9 A. 535. The words ‘'return of verdict’* mean the return 
of the final verdict which the Judge is bound to record. 8 B. 200. The fact that 
the learned Public Prosecutor might have examined witnesses had not been of 
opinion that he had been tampered with is not a reasonable ground for adding a 
charge of conspiracy to a charge of an offence under s. 314, Penal Code in 
the absence of any evidence of such a conspiracy. 1929 Cr. C. 678. Charge 
can be altered at any time but only before judgment 49 M. L. J. 93 = 26 Cr, 
L, J. i6i8 = A. I. R. 1925 Mad. 1065. Magistrate can charge accused with 
aggravated offence if it has been committed. A. L 1929 Lah. 838=118^ Ind. Cas. 
653. Whether a new charge can be added or fresh evidence led in the Sessions Court 
■for the first time under s. 227 is doubtful 21 'S. L. R. SS=27''Cr. L.J. 12 17 = A. I, R* 
1927 Sind. 2B«97 Ind. Cas. 1041, Alteration shall be read and explained to the 
accused. 24 A. L. J. 168=27 Cr. L. J. I52 = A, I Rf 1926 All 227=91, Ind. Cas 88.8 
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Stay of proceedings if prose- 
cution of offence in altered 
charge require previous sanc- 
tion. 
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ss. 237 and 227 so together, accused is entitled to know ilie charge agaiu-^t hiiri, 
23 A. L. J,^ 436 = 26 Cn L. J. ioS7=~88 fnd. Ois. i. Charge ramiot be altered at ilic 
end of a trial without accused having opporiunity fo answer ic 54 liid, Cas, 4ii9^v« 
3920 M. W. N. 149“ L* W. 317. Charge cannot he anieufkd after the as'scssors 
have giveiijheir opinion. 33 P. R. (Cr.) igi6= 50 O. \V. R. Cr. 1916-36 ImL Cas. 
134, Sessions Judge is to compare charge-sheet with the section and airiCiid if 
necessary. 27 Cr. L, J. 57 = A. I, R. 1926 Oadh. 245 = 91 hid, Cas. 233, Offence 
under s. 122, Bombay Police xAct may be altered into s. 352 h P, Code. eS Boni. L. R 
291 = 27 Cr. L. J. 49S = A. I. R, 1926 Bom. 255 = 93 Ind.'Cas. S<j6, Withoiu charging 
the accused illegal conviction under s. 30 (a) Burma Excise Act cannot be altered to 
a conviction under s, 37 of the same Act, 7 Rang, 316=30 Cr. L. J. 99o = iA, L R. 
1929 Rang. 256. Court may alter charge at any time before judgnieiu is pronouncecl 
A. 1. R. 1931 Mad. 439^3^ Cr. L. J. 756. 

228. If the charge framed or alteration or addition made imder section 226 

or section 227 is such that proo eding imiiie- 


When trial may proceed 
mediately after alteration. 


im- - proc 

diately with the trial is not likely, in /the opinion 
of the Court, to prejudice the accused in his 
defence or the prosecution in the conduct of the case, the Court may, in its 
discretion, after such charge or alteration or addition has been framed or 
made, proceed with the trial as if the new or altered charge had been the 
original charge. 

Notes. — The addition or alteration of a charge does not open up the trial from 
the beginning and the Court may immemiately proceed with the trialifiiisof 
opinion that there will be no prejudice to the accused, i Pat. 54=3 Pat. L. 'f. 91 = 
23 Cr. L. J. 146. Even where s. 228 applies the accused has the right to recall 
prosecution witness although alteration in the charge did not affect his evidence. 
52 M. 346=' 29 M. L. W, rn=3o Cr. L. J. 223-=»ii3 Ind. Cas. 672. 

229 . If the new or altered or added charge is such that proceeding imme* 
When new trial may be direc- opinion of 


the Court, to prejudice the accused or tlie prose 
cutor as aforesaid, the Court may either directa 
new trial or adjourn the trial for such period as may be necessary. 

Notes.— Vide 8 B. 200 ; A. I. R. 1934 Lab. 833, 

239 . If the offence stated in the new or altered or added charge is one 

for the prosecution of which previous sanction is 
necessary, the case shall not be proceeded with 
until such sanction is obtained, unless sanction 
has been already obtained, for a prosecution on 
the same facts as those on which the new or 

altered charge is founded. 

Notes.— Vide 31 P, R. 1919. 

231 . Whenever a charge is altered or added to by the High Court after the 

Recall of witnesses when P'^°sec.utor and 

charge altered. accused shall be allowed to recall or re- 

and examine with reference to such 
alteration or addition, any witness who may have been examined, and also to 
ir witness whom the Court may think to be material 

fusal to recall witnesses after alteration in charge vitiates trial, whether 
ce to the accused or not. 36 C. W. N, 542 = 33 Cr. L J. 265 = A. L R. 
But no duty is cast upon Court to ask if accused wants to recall* 
e witness. 1930 A. L. J. S72 = A. L R. 1930 All 215=127 Ind. Cats, 
arge is amended, the accused is entitled to recall and cross-examine 
prosecution witnesses. 26 Cr. L. J. I497«»A IR 1926 Lab. 60 = 90 
The provisions of s, 231 are pre-emptory. 6 Pat 832 = 28 Cr. L L 
727 Pat 39 ^- Secdon 231 Is not applicable when charge is altered 
sed enters on his defence. 65 fnd. Cas. 610=23 Cr. L. L 146. Where 
Magistrate at a late stage of the commitment proceeaing altered the 
giving the accused an opportunity to re-examine the witnesses for 


i 
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llie prosecution and to produce evidence in his defence relating thereto and 
committed the accused io the Sessions on the altered charge the procedure of the 
Magistrate was entirely illegal and likely to prejudice the accused in his trial before 

the Court of Sessions, 22 A. L. J. 230. 

232, (i) I any Appellate Court or the High Court in the exercise of its 

. c , • powers of revisions or of its powers under Chapter 

Effect of m lenal error. ^XVII is of opinion, that any person convicted 

of an offence was misled in his defence by the absence of a charge or by an error 
in the chargej it shall direct a new trial to be had upon a charge framed in 
whatever manner it thinks fit. 

(2) If the Court is of opinion that the facts of the case are such that no valid 
charge could be preferred against the accused in respect of the facts proved, it 
shall quash the conviction, 

Illustrcttions. 

A is convicted of an offence under section 196 of the Indian Penal Code,”^ upon a 
charge which omits to state that he knew the evidence, which he corruptly used or 
attempted to use as true or genuine, was false or fabricated. If the Court thinks it 
probable that A had such knowledge, and that he was misled in his defence by the 
omission from the charge of the statement that he had it, it shall direct a new trial 
upon an amended charge ; but, if it appears probable from the proceedings that A 
had no such knowledge, it shall quash the conviction. 

Notes. — This section applies as well to case in which the conviction was in 
compliance widi the terms of the law as to cases in which the conviction was irregular. 
IO Pat L. T. 875 = A, L R. 1929 Pat. 712 ; see also 3 P. L. T. 585=68 Ind. Gas. 945. 
It IS illegal to join charges under Bombay Abkari Act (5 of 1878) ss. 47, 43 (i) (c) 
and s. 45. A. L R. 1933 Sind. 355, 

Joinder of charges, 

233 . For every distinct offence of which any person is accused there shall 

^ , .... be a separate charge, and every such charge shall 

Separate charges for distinct separately, except in the cases mentioned 

^ in sections 284, 235, 236 and 239. 

lUmtfaiions, 

A is accused of a theft on one occasion, and of causing grievous hurt on another 
occasion. A must be separately charged and separately tried for the theft and 
causing grievous hurt. 

Notes. — Where one charge was framed in respect of two-offence, held, for each 
offence a separate charge should have been framed. 17 C. W. N. 827-20 Ind. Cas. 
609=14 Cr. L. J. 449=40 C. 846. It is better to have too many charges than to 
have too few and once a charge has been framed it should not be dropped until the 
conclusion of the trial unless on the face of it, it is wholly inappropriate or the trial 
is open to attack on the aground of misjoinder or multifariousness of the charges. 

S Pat 289=10 Pat, L.T. 549. In case of illegality with regard to s. 233, whole 
trial is not vitiated. A, L R, 1934 Sind. 57. In case of failure to frame separate 
charges, defect is cured by s, 537 if no prejudice is caused to accused. A. I. R. 1934 
Oudh. 244 ; see also A. !. R. 1934 Cal. 85. Trial of offences under s, 170 and 175, 1 . 

P, Code together is illegal A. I. R. 1933 Mad. 434=146 Ind, Cas. 195. Breach of 
provisions of s. 233 vitiates the whole trial 130 Ind. Cas. 350=8 O. W. N. 92=33 Cn 
L. J. 540=6 Luck. 441 = A. L R. 1931 Oudh. 86. Non-compliance with s. 233 would 
be condemned if offences are committed in one transaction and evidence is identical. 

14 P. L. T. 580=34 Cr. L. J. 892 = A. I. R. 1933 Pat. 4 ^ 3 . Objection as to the frame 
of charge should be raised at an early stage. A. I. R, 1933 Pal 488w*i4 P. L. T. 
580= 144 Ind. Cas. 936. Where accused withdraws money on two different dates by 
forged withdrawal cheques, two charges are necessary. A. L R. 1933 Pat. 488=14 
P. L. T» 580=34 Cr, L. J. 892. Where allegation is against'!^ persons that- both- 
jointly committed offences, joint trial is not illegal. 144 Ind. Cas, 944=10 O. W. N. 
3ai«#*34'Cr. L, J. B53«A.'I. R. 1933 Oudk'25t ; see also'Arl^R* i 933 hah* 

^ Act XLV of i86a 

Cr* a H. Vol IL — 23 
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illegality aV c w N ioTi^ . 

C. W «ia. of ia.ll 


Cr. L. J. 724. Illegality of joint trial depends on accusation and not on resnlt of 
trial. 33 Cr. L. J. 373=A. I. R., 1932 All. 73=37 Ind. Cas. 73. Joint trial fur 
separate offences is illegal. 25 O. C. 151=23 Cr. L. J. 6S7 = A. 1. K. U)22 Oadli. 250 
=69 Ind. Cas. 271 ; see also 25 Cr. L. J. 274= A. 1. R. 1923 Lah. 394-/6 inrt. Cas. 

•: ooo. ■ liie joiiicier Of two otfeaces in a single charge is Oilly an irregiilariiy cfim! by 
XT illegality. 30 Cr. L. J. 799=48 I., L. J, 1 38= 32 C. W. 

IN • 039= A. I. R. 1928 Cal. 700. Section 233 requires for every distinct offence a 
separate charge, but under ss. 225 and 537 of the Code an irregularity of this kind is 
mmaterm unless the accused was in fact misled by the error. i6 . S. L. M. !S =» A. L 
R. 1921 Smd. 47*= 66 Ind, Cas, 672. The trial of se?eral persons lointly for an 
offence under s, 193, Penal Code is illegal, i P. W, R, Cr, 1922^ 23 Cr, ll J. 439^= 
A. I, R, 1923 Lah. 89— 67 Ind, Cas. 615. Lumping several charges together is an 
irregulanty curable by s.^ 537. 8 O. L. J. 10-34 R L. IL (J, C,) 4«22 Cr, L. J, 344. 
Charge is bad if it contains more than one offence. But if distinct offences form one 
transaction,^:. Reused- can 'foe charged with and tried at one trial for each offence. 
50 C. 94-36 C. L. J. 149*24 Cr. L. J. 72- A. L R, 1922 Cai, 573*7^ loR Cas, 120. 
section 233 IS mandatory and objection of its violation is permissible in revision 
before High purt. 2 P. L. T. 47*57 Ind. Cas. 283 ; see also 7 R L. R, 192 1-. 
r 1 h • 30 Charge of breach of trust could not be combi ned with charge of 

falsification of accounts, ^ A, 1 . R. 1931 Oudh. 86-8 O. W. N. 92-130 Ind. Cas, 
misjoinder in charging accused with murder and under ss. 201 to 
ill' K ’^,1 N- 482=33 M. L. W. 389= 129 Ind. Cas. 230. Abettors 

1 * alone with offenders : if the offence is escape from lawful custoilv, 

all could be tried also under ss. 147 and 323 L P. Code if the whole thing is oim 
transaction. 25 Cr. L. J. I. R. 1924 Mad. 384=81 Ind. Cas. 312. Where 

m the course of one transaction three murders were committed three separate char-ois 

C. 237=28 Cr.L.J. 99=44 C.L. J. 253.^ A. I. "r. 
1927 Cal. 17-99 Ind. Cas. 237. Conviction can be of two offences committed 
against the same person if they are distinct and do not form part of the same iran- 
Jtc ion 21 A. L. J. 859=2 Cr. L. J. 964 = A. I. R, 1924 All. aiUsi Inri. cL dTf 

, fr ««'Ier s. 20 of the Cattle Trespass Act and s. 504. 

50 M. 841-52 M. L. J. 251 = 28 Cr. L. J. 3oi = A. I, R. 1927 Mad. 366= loo Ind. Cas 

framed m respect of two offences committed in the same 
ttansaction, provided no miscarriage of justice is caused. 4 Bur. L. J, 213=37 
Cr. L. J. 669=A. I. R. 1926 Rang. 53=94 Ind. Cas. 717. In case of murder of 

’® only a technical defect. 40 C. L. J 511 =29 C, 
W. N. 173=5? C. 353=26 Cr. L. J. 487=A. I. R. 1925 Cal 341 =85 Ind. cL 231 

«ea ran'^UleLhtr Iv M M ® ’^9 from a charge tlo^s not 

.|V 

A3* * i93^Smd. 62 ~.ii 9 Ind. Cas. 53^* No separate inquiry is necessary in case 

of each aexuB^, S. 23J applies only to separate trials only. 30 Cr. L. L 404^^* 
^34-“ 115 Ind. Cas, 169. In a case where the act of mischief is 

Sinl persons are not accused in both the 

trial IS bad for misjoinder of charges. 20 Cr L T 1 v t it .o. 

loff Ind. Cas. 450^^^ Treating prosecution evidence as defence evjdence'h/a cro^s^- 

sriil V V9S t 

'™i,E .'S’, 

accused out of the many who were all of them chabed^ iindw ^llV iv'^1 ‘r 'T° 
may be held as one offence. 2t Cr. L f dsS Ind T./ o’;., 

-rsf a?' 

- ■ ■ ■' J* ’ ^ f ^ ■ 4 *, h r - '''Where case"' doe$'''ttor"Con:ie"''ufid€r " 
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with both abduction and kidnapping is irregular. A. L R. 1933 Cal. 563=34 Cr. 
L. J. 6S2'“ 144 Iiid, Cas. 93. Where two similar offences were committed on different 
dates and Judge after framing single charge, asks jury for single finding, retrial 
should be ordered. 14 P, L. T. 580=34 Cr. L. J. Sga^A. I. R. 1933 Pat. 488. 
Where each act of misappropriation connected with specific act of falsification and 
whole of acts of misappropriation united together in single sum contained during 
period of one year, charges of embezzlement and falsification can be linked together. 
10 Pat 463=12 P. L. "T. 696=32 Cr. L, J. 1026= A. I. R. 1931 Pat 349. Joinder of 
three distinct charges each under s. 103 (a) (iii) and b (ii) is illegal, A. I. R. 1934 
Boro. 303. Inclusion of kidnapping and abduction in one head under one charge is 
/kregiilar.. ' A. I. R. 1934 Sind. 164. . : 

234 . (i) When a person is accused of more offences than one of the 

same kind committed within the space of 
offences of same kind oionths from the first to the last of such 

io^ether^"'^^ charged [whether in respect of the same 

^ * person or not], he may be charged with, and 

tried at one trial for, any number of them not exceeding three, 

(2) Offences are of the same kind when they are punishable with the same 
amount of punishment under the same section of the Indian Penal Codet 
or of any special or local law. 

(Provided that for the purpose of this section, an offence punishable 
under section 379 of the Indian Penal Codet shall be deemed to be an 
offence of the same kind as an offence punishable under section 380 of the 
said Code, and that an offence punishable under any section of the Indian 
Penal Code,t or of any special or local law, shall be deemed to be an offence 
of the same kind as an attempt to commit such offence, when such an 
attempt is, an offence.]? 

Notes. — This section is not limned to cases where the offences have been com- 
mitted against the person. It applies where the complainants are different persons. 
19 C. W. N, 557= 16 Cr. L. J. 332 = 28 Ind. Cas. 668 ; 69 Ind. C is. 628. Section 234, 
Cr. P. Code does not apply to a single charge under s, 401, I. P. Code. 47 C. 154=31 
C. L J. 19=21 Cr. L. J. 386=55 Ind. Cas. 994. “Person*^ does not under s. 234 
include the plural* 19 h. J. 79^=22 Cr. L. J. 657^^3 Ind. Cas. 449 » see also 2i 
Cr. L. J. 794=58 Ind. Cas, 532 ; see also 44 M. L. J 130=16 M. L. W. 83 t==s 23 Cr. 
L. J. 7I9=A. L R. 1923 Mad. 181=69 l«d. Cas. 447. Joint trial for offences on 
different dates is illegal. 21 A. L. J. 820 = 46 A. 54=77 Ind. Cas. 818. Trial of more 
than three offences together is illegal. 45 C. L. J, 1=28 Cr. L. J. 291== A. I. R. 1927 
Cal. 946=100 Ind. Cas. 371. A conviction for misappropriating 26 different sums 
cannot be upheld. 25 Cr. L. J. 210= A, 1. R. 1923 A.11. 4B3=76 Ind. Cas. 652, A 
ioinder of charges under s, 4-B I. P. Code with one under s. 477 A vitiates the trial. 
44 A. 543=20 A. L. J. 320=23 Cr. L. J. 258=66 Ind. Cas. 322. Joint trial of four 
accused for three offences on three different dates within one year is illegal. 19 A. L. 
T. 708=22 Cr. L. J. 697=63 Ind. Cas. 449. A joint trial of two accused for criminal 
breach of trust is illegal- 3 Pat, L. J. 124=5 P. L. W. 34=19 J* ^73=46 Ind. 
Cas 33. Six accused jointly committing three offences can be jointly tried for all 
the three charges. 3B A 457=14 A. L. J. 700= 18 Cr. L. J. 47=36 Ind. Cas. 879. 
Where two persons were accused of offences under s. 379 and s. 380 I. F. Code on 
two different clays, joint trial is illegal 30 C. W. N. 679=17 Cr. L. J. 224—35 Ind. 
Cas. 336. Conviction at one trial for three acts of misappropriation commited 
against three different persons is not illegal. 20 Cr. L. J. 71— 48 Ind. Cas. 871. 
One trial of six accused for offences under ss. 147, 223 and 342 committed on the 
same day cannot be justified under ss. 234 or 239 Cr. Code. 46 A. 5^=21 A. L. J. 
820=25 Cr L, J, 466. The joinder of the charges of offences under section 411 1. P. 
Code with those under section 414 I. P. Code is bad except when they are in the 
alternative. 49 C. 535»24 Cr. L. J. 86=A. I, R. 1922 Cal. 401=71 Ind. Cas. 214. 


* These words were inserted by s. 62 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVill of 1923)- , , ' „ ' ^ 

t Twlprovfs^’was added by s. 62 of the Code of Criminal Procedure (Amendment) ,, ; • 

Act, 1923 (xvm of 1923). 

' 
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oiaccQunts were commuted, is illegal to charge three distinct acts of criminal 
DrcatCii Of tfust three distiiict 3.cts of falsification of accounts thoufifh in resoc^^t of 
fhe-sarne items; 49 B. 892=27 Bom. L. R. 1343=27 Cr. L. J. 305 = A. I R. 1926 Bom 
110=92 Ind. Cas 1^9. Joint trial in respect of two sets of separate and independent 
tmnsactions, m which aifterent offences have been committed is not permissible 

L R. 1926 All. 961=91 Ind, Cas.' 
8 i 5 ' Legahty of a joint*tnaI depends upon the accusation made provided the 
accusation is a real and not an excuse for misjoinder. The offence of waginu war is 
a continuing offence. More than these offences spread over a period longer than 
tried under a single charge, 49 M. 74=48 M. L. T. 308=1026 
Cr. L. J. isi 3=A. I. R. fgas Mad. 690=90 Ind Cas 297 Therl 
.. f stolen articles where several are found 

z’r ®ttch cases, accused is to be charged with three offences in 
iC'ti!^ct'Of;#ji^^aSdes. 3 Pat. 503=2 Pat. L. R. Cr. 131 = 25 Cr. L. T. 738=! I R 
192s Pat 20-81 Ind., Cas. 246. Section 239 read with s, 234, permits'^ the^ winder of 


180 


Each false entry constitutes a separate offence although a iiiiinber of false enttif*s 
might be proved to cover one defalcation, 1922 I\L W. N. 476-24. Cn L. J. 462 •• 
44 M, L. J. 67== A. L R. 5922 Mad. 435. Sections 234, 33*; an;i 30 are niutnaliy 
exclusive, 51 A. 544=^929 A- L. J. 329=30 Cr. J. 687=* A. I. R, 1939 AIL 202. 
Three offences of the same kind within the meaning of the section coinniititd within 
the space of one year can be tried at one trial. 39 Cr. L. J. 2B7- 107 Imi. Cas. 8.26. 
Where an accused is charged with and tried at one trial for four oftciices. it is not 
illegality which vitiates the trial A. L R. 1930 Mad. 508= 127 Ind. Cas. 295. Trial 
of accused under ss. 218, 409 and 466 Penal Code on 8 counts is illegal L. R, L A. 
Cr, 10. In falsihcatioE of accounts any number of false entries or omission of entries 
may be proved^ and is not contrary to s. 254 Cr, P. Code, 34 C. W, N, 925, 
charge for an offence under s. 406 L P. Code made about fifteen months after the 
offence Js not a mere irregularity. 34 C. W. N. 959, Charge under s. 408 I, P, Code 
specifying gross sums, dates between which such sums were lakenasalsoiternsmis- 
appropriated in one year comes under s. 222, cl (2) Cr, P. Code and is a good charge, 
A. L R. 1930 Cal. 7i7=»i29 Ind. Cas. 359. In a charge of criminal breach of trust, 
when the offence is committed during 15 months, defect is not cured by s, 537 and 
the conviction is illegal A. I, 1931: Cal 357 = 34 C. W. N. 954 = 32 Cr. L, j, 195”= 
128 Ind, Cas 8^16^. If the accused is charged with making false entries only each false 
entry is a distinct offence. 34 C. W. N. 925. In case of theft of eight articles on 
different occasions extending over one year, each offence should be tried separately. 
49 A, 3I2 s=25 a, L. j. 2I7s=s 28 Cr, L, J. 171 = A. I. R, 1927 AIL 223=569 Incl. Cas. 603, 
Though amount misappropriated is of sums paviible in four amounts realised in one 
transaction a single charcfe of all such items is not bad. 45 C. L. J. 207- 28 Cr. L. J. 
469= A. I. R. 1927 Cal 409, Single charge of six thefts from five persons on five 
occasions is illegal 20 S. L. R. 3 = 37 Cr. L. J. 32=A. I. R. 1926 Sind. 129=91 Ind, 
Cas. 64. It is misjoinder when charge under s. 210 L F. Code is committed in one 
year is joined with others of criminal misappropriation committed in the previous 
year, 37C. L. J. 3n==23 C.W.N. 590=19 Cr. L. J, 808=47 I ml Cas. 64, Under 
s. 234 clause (2) offences are of the same kind when punishable with same amount 
of punishment under the same section and where this is not the Gise neither s. 279 
mx s. 237 can be read with s. 234 of the Code. 29 Cr. L. J. 7 = 48 Ind. Cas. 482. 
Offences of the same kind as referred to in the section need not necessarily have 
been committed against the same person. 38 A. 58 =se 88 Cr. L. J. 41^36 Inci 
Cas. 873. Joinder of three charges on offences of the same kind in three different 
places and against three different persons within one year, is legal 20 M. L, T. 
234ts«i^Cjr. E* J. 479*3^ Jtid. Cas. 159. But where an accused commits more than 
three offences of the same kind within 12 months by distinct, separate and wholly 
unconnected acts, he may be tried in batches of 3 at each trial under separate 
charges. 4 L. W. Cr. L. J. 255*44 Ind cas. 47. Trial on three 

charges tor 69 offences ts bad in law but the irregularity is covered bv a 
of the Cr. P. Code. 19 Cr. L. J, 353*44 Ind. Cas. 577 ; but see 18 Cr. L, J. 
310^38 Ind. Cas. 423 ; 38 Ind, Cas. 314*18 Cr. L. J. 282. The operation of s. 
234 IS not limited to offences committed against the same person. 2 Pat. L. T, 
2^*18 Cr. L, J. 614*39 li^d. Cas. 982. One trial for cheating two persons within 
the space of one month is not illegal 27 Cr. L. J. 909 = A. I. R. 1926 Pat. 347*06 
Ind. Cas. 221. Section 232 will not control the provisions of section. 239, 2 O. W. N 
760=26 Cr. L. J. i6o2*A. L R. 1926 Oudh. 161*90 Ind. Cas. 706, Sections 2u 
and 235 must beconstm 27 Cr. L. J. 1099= A. 1. R. 1927 Kag. 22*97 Ind 

363. Where three acts of criminal breach of trust and three acts of falsification 
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two charges against one accused with the charges of abetment of those two offences 
against another accused but not the joinder of a third charge against the one accused 
with either or both of the first two charges against the other accused. 26 Cr, L. J. 
319 — 3 Bur. L. |. 254==: A. L R. 1925 Rang. 198=84 Ind. Cas. 463. Offence of breach 
of trust and falsification of accounts in respect of three items should be linked. A. I. 

R, 1934 Pat. 232. Sections 234 and 235 can be regarded as cumulative in their 

effect in a proper case. A. 1 . R. 1921. Pat. 232. Where offence of embezzlement of 
four sums of money on specified dates within one year were committed, charge in 
respect of all as one offence is correct and does not contravene provisions of section 
234. 128 lad. Cas. 595=1930 A. L. J. 1130=32 Cr, L. J. i55=-52 A. 941 = A. L R. 
1931 AH. 267. Joinder of three offences under s. 409 1 . P. Code and three offences 
under s. 477 L P. Code is iiiegal 36 C. W. N. 542 = 33 Cr. L. J, 265 = 55 J* 
iii = A. 1 . R, 1932 Cal 486. Joinder of charges more than three is illegal 146 
Ind. Cas. 176=1933 Cr. C. 1172 = A, I. R. 1933 Rang. 325. Three offences under 
Penal Code. ss. 409 and 477 A cannot be tried together. A. I. R. 1933 Nag. 327= 
34 Cr, L. J, 673== 144 Ind. Cas. 94, Charges under ss. 393,394 and 397 L P. Code 
cannot be joined unless they form part of same transaction. 34 Cr, L. J. 502 = 34 P. 
L. R. 498= A. L R. 1933 Lab. 512. Charge under s. 477 A. L P. Code relating to 
false entries in different pay-sheets held to be in contravention of s. 234. 54 C. L. J. 

470=33 Cr. L. J. 357 = A. I. R. 1932 Cal 377. Where accused was charged with 
criminal breach of trust and the offence was committed during 15 months, defect is 
not cured by s. 537 and conviction is illegal 34 C. W. N. 959=32 Cr. L. J. 195. 
One trial for six offences evading toll is bad. Sitch irregularity cannot be cured 
under s. 537. A. !, R 1935 Bom. 24. If more than one offence of receiving or retain- 
ing stolen property, is by application of s. 234, Cr. Pro, Code tried at one summary 
trial, the aggregate value of the property in respect of the separate offences 
should not be taken, but the value of the property in respect of each separate offence 
should be taken. Each offence is regarded as separate offence and tried separately. 

S. 324 Cr. Procedure Code does not permit of three offences being lumped together 
so as to be treated as one offence but merely permits of the trial of the three entirely 
separate offences at the same trial A. I. R. 1934, Sind. 185 5 see also A. I. R. 1934 
Pat. 483 where offences are distinct separate trial is necessary. A. I. R. 1934 Oudh. 
: 4 S 7 * 

235 . ( 1 ) if, in one series of acts so connected together as to form the 
^ - , same transaction, more offences than one are 

X rial for more than one by (be same person, he may be charged 

orience. , , ^ ... r_ 
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diarg'ed with, and convicted of, offences under sections 454 and 407 of the Indian 
Pena! Code.* ^ . 7 , ■ • 

(4 A cniices B, the wife of C, away from C, with iment lo cominlf adtilferv 
with B, and then commits adultery with her. A may be separaiclv rhiip^vd 'with 
and convicted of offences under sections 498 and 407 of die fndiin Ponal Code.* ’ 
A has in possession severalseals, knowing them to be counterfeit and intending 
to use diem tor the purpose of committing several forgeries piiiiisliable iiiicier section 
460 of, the Indian l.ena I Code. . 'A. may be separately civ-irgerl wuh and coiiviciecl 
of the possession of each seal under section 473 of the Indian Pena! Code.* 

^ {£) With intent to cause injury to B, ' A institutes a crtniinai proceeding against 
him knoivingtlatiliereis nojustor lawful ground for such proceeding ; and also 
falsely accuses B of having committed an offence, knowing that there is no iust 
or lawful ground for such charges. A may be separately charged with, and convicted 
of, two offences under section 211 of the Indian Penal Code.* 

(/) A with intent to cause injury to B, falsely accused him of having commiticil 
anofteiice, knowing that there is no just or lawful ground for such 'charge. On 


(g-) _ A with SIX others, commits the offences of rioting, gric 
assaulting a public servant endeavouring in the discharge of his di 
suppress the riot. A may be separately charged with, and convicted of 

section H7, 325 and 152 of Indian Penal Code.* 

_ (^) A threatens B, C and D at the same time with injury to theii 

intent to cause alarm to them, A may be separately charged with, am 
the three offences under section 506 of the Indian Penal Code.* 

The separate charges referred to in illustrations (a) to {/B resoei 
tried at the' same time. '■ 

to sub-section {2 ) — 

(f) A wrongfully strikes B with a cane. A may be separately 
and convicted of, offences under sections 353 and 323 of the Indian Pei 
(j) beveral stolen sacks of corn are’ made over to A and B, w 
are stolen property, for the purpose of concealing them. A and 
voluntarily assist each other to conceal the sacks at the bottom of a gra 
may be separately charged with, and convicted of, offences under « 
414 of the Indian Penal Code.* 

- exposes her child with the knowledge that she is thereby li 

Its death. The child dies m consequence of such exposure. A mai 
Penal Co^‘*’ convicted of, offences under sections 317 and 3a 

(fi A dishonestly uses a forged document as genuine evidence 
convict B, public servant, of an offence under section 167 of the 
Code. A may be separately charged with, and convicted of offences 
section 471 (read with s. 466) and 196 of same Code. 
to sub-section {^) — 

(»«) A commits robbery on _ B, and in doing so voluntarily caus' 
A may be separately charged with, and convicted of offences undei 
392 and 394 of the Indian Penal Code.* 

, enabling and so it is not obligatory that all 

should be specified. 6 Pat. 208=8 P. L. T. 12=27 Cr L T no ■ 
226. ss. 236 and 235 are not mutually exclusive. A. I. R.'io'ti'AlI A 
falls under separate definitions a second trial is prohibited. 29 Cr L I 
1928 Bom. 177=30 Bom.L.R. 342=109 Ind. Cas. 346. ss. L and 2^ 
be applicable where such application does not lead to anomaly. 19321 
33Cr. L. J. 122=54 A. 337=A. I. R. 1933 Ail. 25. y- ‘93^ ^ 

Same transaction.— “Same transaction” suggests not proximitv of 
“y A.I.R. 1931 Pat. saifa Cr L.n?^ no Ii 

Lse^M Cr ^t' interpreted according to the 

'' iiJ ,: • L.J< S40“6 Luck. 44i=A, I. R. 1931 Oudh. 86. In order 

■ ■ ' same time and place is not necessary Puroose [n vie 

^ ever be particular and decisive. A. f. R. 1931 Pat. 103 J42 Cr 7 f 6t 1 

41 U'ii* L 39ise3t C* W. N, T. r 
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S27. The expression “same transaction*’ is inacapabie of exact definition. The 
arena of facts covered by the expression “same transaction'* varies with the 
circumstances of each case. The reai and substantial test for determining whether 
several offences are so connected together as to form one transaction depends upon 
whether they are so related together in point of purpose or as cause and effect or 
as principal or subsidiary act as to constitute one continuous action. 18 S.L. R, 199= 
27 Cr. L. J. 2^9= A. L R. 1925 Sind. 233 = 92 M. Cas. 433 ; see also 20 S. L. R. 
74^27 Cr. L. J. 4 s 6 = A. 1 . R. 1926 Sind. 151 ; 43 M. 4ii=:=38 M. L. J. 209=21 
Cr. L. J. 297= 55 Ind. Cas. 345. Same transaction will not apply to cases where 
there are distinct intervals of time. ■ 10 S, L. R.. 193—18 Cr. L. , J. 664=40 Ind. Cas." 

Parties may be in the same transaction or conspiracy without necessarily 
meeting each other. 2 Bur. L. 1, 224=25 Cr. L. J. 27o=A. L R. 1924 Rang. 98 = 76. 
Ind. Cas. 830. Acts provided they are connected together may be dealt with under 
various sections. 27 C. W. N. 626=3,5 Cr.'L, J. 343== 77 Ind. Cas. 231, As^to what 
is same transaction depends on facts of each case, but offences of cutting crops in 
different lands on different dates consequent on a decree may be tried together. 
26 Cr. L. J. 369= A. I. R. 1925 Cal. 530=84 Ind. Cas. 849. Association of persons 
for the same end though one does more than another creates continuity of purpose. 

5 Pat L, J, 11 = r Pat. L. T. 180=21 Cr. L. J. 161 = 54 Ind. Cas. 769. Proximity of 
time is necessary though prior conspiracy is not, to make the acts form the same 
transaction. If offences are on different dates and against different persons .they 
do not form the same transaction. 20 Cr. L. J. 354=25 M. L. T. 379—50 Ind. Cas. 
834. Separate acts complete in themselves even if they are the accomplishments 
of a common object should not be tried together. A. I. R. 1931 Pat. 102=12 P. L. T. 
12. Escaping from custody, rioting and hurt as they form part of the same transac- 
tion may be taken together. 18 M. L, W. 818=81 Ind, Cas. 312. Joint trial where 
offences are connected by continuity of action and purpose is a public necessity, 50 C. 
1004=81 Ind. Cas. 906. There is no continuity of purpose where each action is 
complete in itself. 25 Cr. L. J. 1020= A. I. R. 1924 Lab. 734=^1 Ind. Cas. 796. 
Abduction is a continuing offence. 50 C. 1004. Transaction is to be interpreted with 
reference to the facts of each case. A. 1 . R. 1931 Oudh. 86=8 O. W. N. 92=130 
Ind. Cas. 350. Offences forming part of the same transaction may be any number. 

19 A. L. J. 392 = 22 Cr. L. J. 641 — 63 Ind. Cas. 401. Inspite of interval of true 
offences may form same transaction if they are related by purpose, causation or as 
subsidiary and principal. 19 A. L. J. 302 = 22 Cr. L. J. 641 = 63 Ind. Cas. 401. 
Dacoits robbing one cart after another are acting in pursuance of a common object. 

20 A. L. J. 926=24 Cr. L. J. i53 = A. L R. 1933 All 137=71 Cas. 505. Illegal 
sale and possession of residue of opium form same transaction. 3 Pat. L. J. 433= 
19 Cr. L. J, 446=44 Ind. Cas. 974. If the accused had a single purpose he could be 
tried for various offences of the same kind with respect to various documents. 12 
P. R. Cr. 1918 = 89 P. L. R. 1918=45 Ind. Cas. 270. Several falsifications to conceal 
one which referred to the amount misappropriated may be tried together. 30 Cr. 
L. J. 958 = A. L R. 1929 Lah. 843. Though the unlawful assemblies were three in 
number and in different places they may be taken together for there was a common 
design throughout. 24 M. L. T. 96=20 Cr. L. J. 145=49^ Ind. Cas, 337. Accused 
may be charged with offence of waging war and conspiracy though only a few 
were involved in the latter. 2 Luck. 631 = A. 1 . R. 1927 Oudh. 369= 106 Ind. Cas. 721. 
Conspiracy and several offences in furtherance of conspiracy form one transaction 
and can be jointly tried, 34 Bom. L, R. 598=56 B. 3 ^ 4=33 CIr. L. J. 666= A. I. R. 
1933 Bom. 406. Accused separately charged with kidnapping and abduction can be 
tried for each of such offences at one trial, 37 C. W. N. 1074= A. 1 . R. 1933 Cal, 676. 

The word “transaction** is not to be interpreted in any special or artificial or 
conventional or technical sense, but as it is ordinarily understood by men of education 
and common sense. The usual tests applied to decide whether different acts are 
parts of the same transaction are proximity of time, unity of place, community of 
purpose or design and continuity of action.^ It is not possible to enunciate any 
comprehensive formula of universal applicability for the purpose of determining 
whether two or more acts constitute the same transaction, but circumstances which 
bear on the determination of the question in any individual case can be indicated 
by saying that proximity of time, unity or proximity of place. ^continuity of action and 
community of purpose or design are the prindpal criteria for deciding whether 
certain acts form parts of same transaction .or not. The real and substantial test . 
for determination whether several . offences" were ^ so' connected together as to form ' 
one tranmction depends upon whether they are related^ together in point' of 'purp^^,; 
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or as cause and effect, or as principal and subsidiary acts, so as to constitute one 
continuoiis action. A. L R. i934 0iiclb. 499=^35 Cr. L. J, 1496-11 O. W. 1309. 
A joint trial of an accused under ss. 406 and 174 I, P. Code is not legal if boili 
offences were not committed in the course of the same transaction. A, L R. 1934 Lah. 
630== 35 P. L. R. 653. 

Joinder of charges. — is better to have too many than too few charges, 
so long as there is not misjoinder or multifariousness. 8 Pal. 289-10 F. L. T, 
549== 30 Cr. L. ]. 675=iiA. !. R, 1929 Pat 275. Offences connected \vhh the common 
object but beyond its scope may be tried at the same time. 29 Cr. L. J. 805=* A. I. 
R. 1928 Oudh. 40L Where accused formed themselves into a body with a paniciifar 
intention all their acts in consequence form one transaction and separate charges 
are not necessary. 1930 M. W. N.- 377=127 Ind. Cas, 654. Though s. 23515 
enabling yet rest of embarrassment to accused must be avoided. 40 C. L. J. 541- 
29 C. W. N. 173 — 52 C- 253=29 Cr. L. J. 487 = 85 Ind. Cas. 231. Though charge of 
dacoity was added to that of waging war conviction for the former may be dropped 
without affecting validity of conviction for the other. 49 M. 74-^48 M. L, j. 308^ - 
26 Cr. L. J, 1113 = 90 Ind, Cas. 297. Prosecution may ask Court to try accused cu 
all the charges on proving that they formed one transaction. 13 A. L, J. 1131-^ 16 
Cr, L. J. 795. Where the same evidence would be sufficient under s. 3S0 arai s, 420 
the two charges may be joined, 20 A. L. J. 324=28 Cr. L. J, 671 = 69 Ind. Cas. 159. 
Joinder of charges under s$. 408 and 477A vitiates the trial 20 A. L. J. 320 = 23 
■ Cr. L, J. 258=44 A. 54=66 Ind. Cas, 322, Where accused and others were charged 
under s* 336 to and s. 147 addition of charge under s. 376 against him alone is illegal. 
4 L. L. J. 322 = 25 Cr. L. J. 533=77 Ind. Cas. 997. Offences of preparing false 
balance sheets for different years cannot be joined. 2i Bom. L. R. 732=20 C. R. L* 
J, 657= 52 Ind. Cas. 481, Trial of the accused for offences under s. 406 and for the 
offences not committed within the same year under s. 210 is illegal. 22 C. 
W. N. 596=27 C. L. J. 311 = 19 Cr. L. J.868 = 47 hid. Cas. 64. Misjoinder whether 
accused was prejudiced or not vitiates whole trial i Lah. 562=7 P. L. R. 
1921 = 57 Ind. Cas. 481 ; see also 3 P, L. R. 1922 = 22 Cr. L. J. 505 = 62 Ind. Cas. 
329. To a charge under s. 408 ^ may be added three charges under s. 477 
committed within the same period and relating to the same misappropriation. 
22 Cr. L. J. 230=60 Ind. Cas. 422. Unless offences are committed in the 
same transaction joint trial is illegal 7 L. L. J. 64=26 Cr. L. J, 11,67 = 88 Ind Cas. 
527 ; see also 50 Ind. Cas. 833 = 17 A. L. J. 614. Objection to joint trial must be 
made before judge goes into evidence. 17 Cr. L. J. 477 (All) = 56 Ind. Cas. 157. 
Joint trial for offences under s. 408 I. P, Code and of embezzlement of sums received 
from two persons is illegal 40A. 565= 16 A. L. J. 596= 19 Cr. L. J. 967 = 47 Ind. Cas. 
867. Charge of falsfication of accounts must be separately tried unless it relates to 
the misappropriation committed 19 Cr, L. J. 987=4B Ind. Cas. 167 ; see also 35 Ind. 
Cas. 801 = 17 Cr. L. J. 369. Where four distinct offences were committed at 
different times, though by the same persons, one trial is illegal 18 Cr. L. J, 739= 
40 Ind. Cas. 739. Hearing a person to commit riot and rioting are distinct offences 
and cannot be tried together. 25 Cr. L. J, 594^85 Ind. Cas. 819= A. 1 . R. 1925 Cal 
903. Different acts connected with different documents cannot be tried together. 
29 Cr. L. J. 798 = A. I R. I9z6 Lah. 193. Charges either disconnected or tending 
to produce a mass of evidence cannot be tried together. 29 Cr. L. J. 801 = 3 Luck. 
664=111 Ind. Cas. 305. Though witnesse’s false statements occur in the same 
deposition they may constitute different offences. 510.310=29 Bom. L. R, 170= 
28 Cr. L. J. 373= A.. L R. 1927 Bom. 177= 100 Ind. Cas. 981. When members of an 
unlawful; assembly caused hurt to one person and later by a separate act to another 
they may;be tried together at the same trial. 3gA, 623= 15 A. L, J. 591 = 18 Cr, L. J. 
788=41 ind- Cas. 308.^ Single trial for charges of criminal breach of trust and falsi- 
fication of accounts in respect of three items on different dates within space of one 
year is not legal. A, L R. 1932 Sind 64=32 Cr. L. J. 650=26 S. L. R. 191. Where 
sub-inspector assaulted and confined persons to extort confussiou and subscquenllv 
altered diary to save himself, the acts are connected together as to form one transac- 
Bom, 545=34 Cr,^ L. J. 357=56 B. 488. Where the two rcaliza- 
‘ common ^purpose and design and continuity of action were 
prejudice to the accused who fully knew the case against 
msjottider, A. I R. 1933 Cal. 308=56 C. L. J* 73=34 
Cr. L. J* of cheating^ md forging cap be., tried with charge of cons- 

286=34 Cn L, J, 124. An Offence under 
'Si I. to on©„under s. 302. A, I 1933 Nag. i36»# 

29"rH, L, K, 25* J,. 505* Where an accused is~ guilty’ of three distinct 
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offences lie can be tried for two of the offences altbougii acquitted in respect of the 
third* A* L R 1931 Sind. 116-25 S. L. R. 9-33 Cr. L. J. 41. Person charged with 
murder may be convicied under s. 201. A. L R. ,1933 AIL 30=1932 A. L. J* 1079= 
34 Cr. L. J. 445. Intention to defalcate certain amount and actual method adopted 
form parts of the same transaction. 32 Cr. L. J. 318=34 C. W. N. 925 = 129 Ind. 
Cas. 356. Ss. 235 (i) and 236 Cr, Pro. Code are mutually exclusive, and if a case is 
governed by one of them, it cannot be governed by the other. S. 237 applies only to 
cases governed by s. 236. 6/ M. L. J. 583= A. L R. 1934 Mad. 673=35 Cr. L. J. 
1-03=152 Ind. Cas. 154. The words *‘any number of them’" must not be construed 
too literally. Multitude of accusations should not be hurried in one and same trial so 
as to bewilder accused, A. 1. R, 1934 Sind. 57. Criminal breach of trust in res- 
pect of three items of collection taxed within one year constitutes single item of 
Municipal property and charge in respect of gross sum is sufficient and valid. A. 

L R. 19 V* Pat.' 232 S3. 234 and 235 are cumulative and not mutually exclusive. 
13 Pat 170=148 hid, Cas. Cr. L. J. 876=15 R. L- T. 126. Ss. 235 and 236 

are exclusive and s, 237 applies only to cases under s. 236. A, L R. 1934 Mad, 673. 
Word ‘^transactioiv' has wider significance for which synonym may be found in 
word **affair'L A. I. R. 1934 Pat. 4S3. Where several articles were stolen on different 
dates and there is no evidence of separate acts of reception, single trial under s. 411, 
I. P. Code is not bad. A. L R. 1934 Pat 483- 

286. If a single act or series of acts is of such a nature that it is doubtful 

which of several offences the facts which can be 
Where it !s cloubtiul what constitute, the accused may be charged 

ofience has been committed. having committed all or any of such offences 

and any number of such charges may be tried at once ; or he may be charged 
in the alternative with having committed some one of the said offences. 

Illustrations. 

ia\ A is accused of an act which may amount to theft, or receiving stolen pro- 
perty, or criminal breach of trust or cheating. He may he charged with theft receiving 
stolen property, criminal breach of trust and cheating, or he may be charged with 
having committed theft, or receiving stolen property, or criminal breach of trust 

or cheatmg^^^t^^ on oath before the Magistrate that he saw B hit C with a club. 
Before the Sessions Court A states on oath that B never hit C. A rnay be charged in 
the alternative and convicted of intentionally giving false evidence, although it cannot 
be proved which of these contradictory statements was false. ^ ^ 

]^otes— -This section only authirizes a charge m the alteniative, when it is 
doubtful which of the several offences the facts which can be proved will constitute, 
and not when there may be a doubt as to the &cts which constitute one of the ,ele- 
ments of the offence. 21 C. 955 5 see also 43 R- 18S7 Cr._ It is entirely 
for the jury to decide whether charges under ss. i47 and 304 spring out of ^one 
and the same incident or out of two entirely different_ incidents and thus 
ultimately the legality of the charges under both the sections depends on the 
decision of the jury 119 Ind. Cas. i39- Section 9. 236 applies only if there is 
a doubt as to lai aJpiicaWe to facts, and s. 23? is supplemental. 4 Pat. L. W. 40= 
loCr.L.J. 202 = 43 Ind. Cas. 618. Section 236 applies when there is doubt as to 

what offence has been committed. 3 P- L- T. Pi RoL^Lq'^- 

L T 270 * 81; Ind. Cas. 8i8 ; A. L R I93^ 48i » A. I. R. 1929 Kang. 209 , 

this aoDlie’s also where there is doubt as to the law applicable to certain facts. 

6 Biir ^ T Cr L T 759= A. I. R. 1927 Rang- 254=103 Ind. Cas. 839. Where 

the age' is doubtful alternaiL charges under abduction and kidnapping are legal. 
cTTr T T cot- A I R 1020 Cal. 209= 125 Ind. Cas. 656. Accused may be convic- 
ted for ' fffln^ proved thoug^^ charged with. 1930 M. W N 1041. 

Alternative charges under I. P. Code and Post-office Act are not illegal. A. J. R. 
Vq 4 fill 460= 129 Ind. Cas. 760. There is no misjoinder m charging alternatively 
same offence A. 1 R. mo Mad, 870=129 Ind Cas. 230. Offence of lurking 

house-trespass is minor to dacoity and alternative charges may be framed. 50 G.L. 

Kg^sTcr L J.6io=A.I. R. j930Cah i 39=«24 Ind. Cas 66. Xourt must be 

satisfied that the aecused is not misled in his defend. 30 Cr.^ J. 891=10 P. 

8«- AiT 1929 Pat. 712 = 118 Ind. Cas. 323- Alternative charge may be framed 
S^rtmementsTefore poUce and Magis«ate 45 ^ 834=23 Bom 
T I /F B W60 lad. Ca$. 593 ; see also O* W. N, P37-ti2 u. i*. j. 044*«20 
Cr.L. f. 145=89 Ind. Cas. 1025. Person convicted oSence under s. ^3 can be 
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convicted of offence of abetment thereof without such a charge, 21 Cr. L. J. 44=* S 4 

Jnd. Cas. 252 conviction under s. 54 h. of the Calcutta Police Act may he given in the 
alternative though not charged therewith instead of under s. 380. 24 Cr* L. J. 3/2 
= 50 C, 564** A. L R.^1923 CaL 596 «s= 72 Ind. Cas. 372. Siatemeots made at iov^stiga- 
tion, inquiry and trial form *‘a series of acts” so as to frame alfcriiative charges. 
16 S. L. R. 285«=2S Cr. L. j. ng5«A. L R. 1924 Sind, 82 liuL^Cas. 59. Same 
person may be charged alternatively with murder or causing di.-appearaoce of 
evidence thereof, and convicted under the last 18 S. L. R. 185 = 26 Cr. L. J. 909-.* 
A. L R, 192$ Sind. 3o6«s86 Ind, Cas. 973, Where a ring and diamond in a pockti 
were lost only one offence of retaining stolen property was committed by accuscil. 
2 Rang. 80“2S Cr. L. J. 907=81 Ind. Cas. 443. Alternative charges if made, must 
be made clear to the accused and must be clearly dealt with in the Judges final 
decision. 25 Cr. L. J. 592=»A. L R. 1928 AIL 285 = 81 Ind. Cas. So. Conviction roiay 
be recorded in the alternative. 15 A. L. J. 587=18 Cr. L. J. 790=41 Ind. Cas. 310, 
Accused may be convicted of offence disclosed though charged with another oflence. 
54 C. 476=31 C. W. N. 527 = 26 Cr. L. J. 404. Where the accused was chargcil 
with abetment of forgery he cannot be convicted of presenting the docnrneni i^.n 
registration, 53 C. 466=30 C, W. N. 432 = 27 Cr. L. J. 606=94 Ind. Cas. 270. fi 
cannot be laid down as universal rule that in no circumstances whatsoever, whcic 
there is a charge of a substantive offence and there is no charge of abetment 
of that substantive offence, can the person so charged with the sul>sUinUvc 
offence be convicted of the abetment of that offence. The answer to the quesiiou 
really depends on the facts of each case and it must be seen in each case wliciiier 
or not prejudice has been caused to the accused by reason of the conviction for 
abetment of substantive offence in the absence of a charge therf^for. Person may 
be convicted of abetment even if the charge is only that of the substantive offence, 
29 Cr.LJ. io93=A.LR. 1928 Cal. 466=112 Ind. Cas. 677 ; see also 36 C. W. N- 59 S«“ 
590,1192. Section 236 applies only to those rare cases in which prosecution can- 
not establish exclusively any one offence. 25 S. L. R. 9=A. I. R. 1931 Sind. 116= 
33 Cr. L. J. 41. Sections 236 and 237 do not say that they are applicable only 
when facts are clear but law is doubtful, 146 Ind. Cas. 392= ii Rang. 351 = A, 1 . R, 
1933 Rang. 236. When married girl was seized, taken away and raped, the charge 
is under s, 366 1 . P, Code for kidnapping or abduction and s. 236 has no application. 
37C.W.N. 1074=146 Ind. Cas. 305 = A, I. R. 1933 Cal. 676.' When facts are in 
doubt or are consistent with innocence, s. 236 does not apply. 35 C. W. N. 809 = 
134 Ind. Cas, 433=32^Cr* L. J. 1167. Where ^ accused is chargCil under s. 302 
I. P. Code alone, conviction cannot be altered into one under 5.411 L P. Code. 
A, I. R. 1933 Oudh. 315 = 8 Luck. 518. High Court can alter conviction from principal 
offence to one of abetment thereoL 32 Cr, L.J. 903 = 8 O. W. N, 755 = 7 Luck 
I02=A. !♦ R. 1931 Oudh. 274* Section 237 applies to cases falling wiihin provi* 
sions of s. 236. Section 236 applies where there is doubt in law as to which offence 
is committed. When facts are in doubt neither section applies, 35 C. W. N. 
945=“ 132 Ind. Cas. 254=32 Cr. L. J. 892 = 59 C. 8= A. L R. 1931 CaL 414. Where 
evidence is sufficient to establish charge for principal offence which is not framed, 
conviction on such charge is allowed. 32 Cr. L. J. 753 = 35 M. L. W, 98 = A. L R. 
T931 Mad, 225. ss. 235 (0 and s. 236 are mutually exclusive. 67 M. L. J. 583 = 
A, I, R. 1934 Mad. 673. A man may be convicted of an offence, akhough there has 
been no charge in respect of it, if the evidence is such as to establish a charge thru 
might have been made, 28 S. L. R. 304. It is no doubt true that in the circum- 
stances postulated by s. 236 any number of charges may be tried at once. But 
this provision does not do away with the obligation so as to state the charge as to 
give to the accused a sufficient notice of the matter which they have to meet. 
A. I. R. 1934 Sind. 164=152 Ind. Cas. 1061. 

237. If in the case mentioned, in section 236$ the accused is charged with 

one offence, and it appears in evidence that he 
' ■■nommitted■■^:/^a■vdi€erent>^■o^fence for which be 
might have been charged under the provisions 
of ^ that section he may be convicted of the 
to have committed, although he was not charged 
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Illustrations, 

A is charged with theft H it appears that he committed the offence of criminal 
breach of trust; or that of receiving stolen goods. He may be convicted of criminal 
breach of trust or of receiving stolen goods (as the case may be) though he was not 
charged with such offence. 

Notes. — This section must necessarily be limited in its operation to cognate 
offences. 99 Inch Cas. 861=^28 Cr. T. J, 189= A. L R. 1927 Nag. 163. .For ap.pii*-' 
cation of s. 237 there should be no doubt about facts. A. I. R. 1953 Mad. 843==:. 65' 
M. L. J. 733=* 1933 M. W. N. 718. Accused can be convicted of offence different: from • 
one with which he is charged. 10 O. W. .M.’ 134=34 Cr. L. J,- 385 = A, L R. I933 0udh. . 
162. In a trial under ss. 302 and 144 L P. Code, conviction for hurt.' to companion 
of deceased without charge under s. '3,23 I. P. Code is competent. A.. 'I. R. 1931 . 

Lain 566=; 33 Cr. L. J. 315 = 33 P, L. R. 95.2=136 lad. Gas. 721. , Where accused 
is charged under s. 366, Pena! Code, High Court can convict him for rape. A. L R. 
193a All 580=1932 A. L.J. 776 = 34 Gr. L. J. 100 u O. W, N. 1392=152 Ind. Cas-. 
463. Where an accused is charged under s.. 302. ' Penal Code^ lie can be convicted 
under s. 302; 114 Penal Code. 59 C. . 1192 = 33 ' Cr. L. J. 720= A. I. R. 1932 Gal. 
455. Where a complaint is brought under s. 64 A. of the Stamp Act, before accused 
can be convicted, under s. 62 B, his attention must be drawn to such fact. A. I. R, 
1933 Lali. 959=1933 Cr. C. 1414. Where the Charge is under s. 395, Penal Code 
and the Judge in charging jury made reference to ss. 448 and 323, Penal Code, a 
conviction under s. 333 wiihour charge is bad in law. 35 C. W. N. 945= 32 Gr. 
L. j, 892. Under s. 237 a person charged for robbery under s. 392 I. P. Code Can 
be convicted for cheating under s. 420 I. P. Code. 152 Ind. Cas. 1036=35?. 
L. R. 595. An appellate Court is competent to alter a conviction under s. 408 

L P. Code into one under s. 403. 152 ind. Gas. 463=11 O. W. N. 1392. A 

man charged with the main offence can be convicted of abetment for the same if 
he is not prejudiced thereby. A. I R. 1934 Sind. 89=28 L. R. 12 ; see also A. L 
R, 1939 Cal 807 = 34 C» W. N. 198: 30 Cr. L. J. 224=A. 1. R. 1930 Nag. 145 ; 
24 A. L. J. 998 = 27 Cr, L. J. 118=49 A. i2o=A. L R. 1927 All 35 = 97 Ind. Cas. 
430. Section 237 applies only to cases mentioned in s. 236 and not to cases where 
it is doubtful what offence is committed. 24 A. L. J. 168 = 27 Cr. L. J. I52 = A. I. R. 
1926 AIL 217=91 Ind. Cas. 888. Section 237 should be read subject to s. 227 Cr. P. 
Code. Alteration of charge should be explained to the accused. 24 A. L. J. 168=27 
Cr L. J. 152=91 Ind. Cas. 888 ; see also 23 A. L. J. 436=26 Cr. L. J. 

io 57 = A, L R. 1925 AIL 448=88 Ind. Cas. i. Conviction for greater offence 

than charged with is illegal, ii L. B. R- 45=69 Ind. Cas. 628. Where the 
offence is not charged conviction is maintainable if accused might have been 
charged with it under s. 236 Cr. P. Code. 3 P, L. T. 127 = 23 Cr. L, J. 30 ; see 
also 23 Cr. L. J. 270. But where a complaint clearly charged an offence under 
s. 501 a conviction under s. 500 is illegal 9 O. L. J. 342=23 Cr, L. J. 641=26 0. C. 
44=69 Ind. Cas, 81. So also a charge of murder cannot be converted into one of 
robbery. 4 Lah. 473^6 L. L. J. 59=28 Cr. L. J. 3^5 = 77 433* ss. 237 and 

238 are exceptions to the rule that a man cannot be convicted of an offence not 
charged. 26 Cr. L, J. 594= A. I. R. 1925 Cal 903=85 Ind. Cas. 818. Conviction for 
offence not charged should be quashed if accused is prejudiced. 26 Cr. L, J. 356 
= A. L R. 1925 Cal 581 = 84 Ind. Cas. 708, Where the charge is for substantive 
ofience, conviction for that offence read with s. 114 I. P, Code is maintainable. 49 B. 
84=26 Bom. L. R. 954=26 Cr. L. J. 1000=87 Ind. Cas. 600. Where charge is 
under s. 302, conviction under s. 201 is proper. 6 Lah. 226=41 C. L. J. 437=3 ^ G. 
W. N. 58i = A. L R. 192s F. C. 130 = 88 Ind. Cas. 3 (P. C.) ; see also 29 Cr. L. J. 
457=108 Ind. Cas. 905 ; 94 Ind. Cas. 901= A. 1. R. 1926 Lah. 88. Where principal 
offence is suspected but not proved, conviction for accessory offence is not illegaL 
21 S. L. R. 206=28 Cr. L. I 674=A. L R. 1927 Sind. 241 = 103 1n4 Cas. 402. But 
where charge is under section 366 I. P. Code for kidnapping, conviction for abduction 
under same section is improper. 45 G. L. J. G.’ W.^ N.^ 171=28 Cr. L. J. 

201=99 Incl Cas. 937= A. L R. 192? Gal. 200. A conviction’ hndef^s.. 160 1. P. Code 
, (committing affray) is maintainable though the accused • were charged only under 
s. 147 L F. Code. 28 Cr. L. J. 189= A. 1. R. 19^7 Hag. 163=99 Gas* 861. Where 
charge Is under s. 420 I F. Code conviction for abetment without^ a charge is 
sustainable if the absence of charge did not .prejudice,. accused., 50, C. L. J.,.472= 

'34, C ^W. N. 198= A. I E. 1929 Cal 807* 'Where accused is charged : for theft, 
he ‘can be convicted for mischief, provided ; the, .conviction does ^notj prejudice 
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the accused. A. L R. 1920 Cal. 773 = 50 C. L. J. 2 $$- 1929 Cr. C.^ 5 1 7. On a charge 
under s. 397 I, P. Code/ conviction under s. 412, I. P. Code is iioi; improper. 7 

O. W. N. 527'== A. I. R. 1930 Oudh. 353 =« 127 Ind. Cas, 247. Where charge for rm 
■offence is not sustainable on evidence, conviction as accessory is 1101 illegal, f) O. 
W. N. ioi7=s3i Cr. L. J. 575 — A. ivR. 1930 Oudb, 113=123 Ind. Cas. 886. Where 
accused is charged with -'dacoity under s. 395 L P. Code, convici, inn under s. 403 
L P, Code is sustainable.';' .30. Cr. 'L. J. 875 = A. I. R. 1929 Sind, i 47 = fl,S Inti Cas. 
193. Where there is an- acquittal on charge of murder a conviction iiiitler ss. 201 
and 203 L P. Code is not irregular. A. L R. 1930 Mad. 870= 129 iiicL Cas. 230. 
But where the charge is under s. 392 L P. Code, conviction under s, 194 |. P. Code 
isnot proper. 27 Cr. L. J. i35i=A. L R. 1927 All 75 = 98 Imi. Cas. 471. So also 
where the charge is under s. 452 L P. Code, conviction under Arms Act is illegal 
4 Rang. 355 = 27 Cr. L. J,^ 1360= A. L R. 1927 Rang. 32 = 981 Iricl Cas. 480. If 
offence for which consent is given is not proved but some other is proved instead, 
conviction on latter cannot be maintained. 4 Rang. 131 = 27 Cr. L. J. 1075 

■■''=A. L R. ,1926 Rang.. 169'= 97 Ind. Cas. 51, Where the charge is under s, 302 or 
under s. 201 in the alternative, conviction under latter section is legal. 30 C. W. M 
8'i6= 27' Cr. L, J. 1011 = 45 C;,L,',J. 581 = 96 Ind. Cas. 867. Where 'the accused has 
been acquitted by the lower Court on a charge under s. 302 I. P. CodCj the High 
Court on appeal can convict him under s. 193 I. P. Code. 29 Cr. L. J, 403 = 5211 
'385='3o Bom. L. R. 330= A. I. R. 1928 Bom. 130=108 Ind, Cas, 501. Where ihe 
ciharge is under s. 395, but facts justify conviction under s. 457, 395 or 392, a convio 
ton under s. 457 is proper. 2 Luck 444=4 O. W. N. 442 = 20 Cr. L. J. 460 = A. L R, 

1927 Oudh. 196. The Magistrate can convict the accused of a lesser offence than 
that with which charged. S O. W. N. 641 = 29 Cr. L. J. 893 = A. L R. 1928 Oudh. 
402=111 Ind,^ Cas. 573, Where the accused is charged under s, 226 and s. 149!, 

P. Code’ conviction under s. 326 and s. 34 1 . P. Code is maintainable without charges 
under the latter section. 7 Pat. 758 = 30 Cr. L. J. 205 = A. L R. 1929 Pat. n = i 13 
Ind. Cas. 676. In case of acquittal for principal offence, there is no f)ar to convic- 
tion under s. 201 I. P. Code if there is proof that accused caused evidence to dis- 
appear to screen some unknown offender. 10 Lah. 213=30 P. L. R. 402 = 39 Cr. L. J, 
746= A. I, R. 1928 Lah. 906=110 lad. Cas. 682. Where the accused is charged under 
s. 147 and s. 353 I. P. Code, appellate Court ean alter the conviction into one under 
s. 149 and s. 323 I. P. Code. 7 Pat. 484=9 P^ L. T. 738=29 Cr. L. J. 6483. A. L R. 

1928 Pat. 454. Appellate Court can substitute conviction under lesser offence than 
the one by the lower Court, e.g., conviction under s. 353 can be altered in one under 
s. 189 1 . P. Code. 2 Luck. 503=28 Cr. L. J. 673 = A. 1. R. 1927 Oudh. 296=103 Inch 
Cas. 401. Where charge is under s. 304 conviction can be under $. 304 A. 26 Bom. 
L. R. 910=26 Cr. L. J. 2II = A. I. R. 1924 Bom. 450=83 Ind. Cas. 5^5 Where 
there is no charge for attempt to commit an offence, a conviction for it is legal. 
25 Cr. L. J. 1313=217 C. W. N. 821 = 82 Ind. Cas. 545 * Where the charge Is tinder 
s. 325 I. P. Code, the appellate Court cannot alter conviction for an offence for which 
evidence is ample, 25 Cr. L. J. I292=A. L R. 1924 AIL 766 = 82 Ind. Cas. 364, 
Where the charge is under s. 326 and 149 1 . P. Code, conviction under s. 326 is not 
bad if no prejudice to accused is caused. 47 M. 746 = 47 M. L. J. 221 = 20 M, L. W. 
261 = 25 Cr, L« J. 1297=82 Ind. Cas. 465. Sessions Judge can convert conviction 
from s. 405 to s. 403 Penal Code. A. I. R, 1935 Oudh. 4. 

238 . (i) When a person is charged with an offence consisting of sewra! 


particulars, a combination of some only of 
which constitutes a complete minor offence, 
. . and such combination is proved, but the 

retnaming particulars are not proved, he may be convicted of the minor 
offence, though he was not charged with it. 

(2) When a person is charged with an offence and facts are proved which 
reduce it to a minor offence, he may be convicted of the minor offence, 
. although he is not charged with it. 

When a person is charged with an offence, he may be convicted 

^ commit such offence although the attempt is not separately 

■ ■ ■■ ■ ' ■ ■■ ■ 
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stances IS valid. 29 Cr. L. J. 233 --^A. 1 . R, 1928 All. t39= 107 Ind. Cas. 241 ; see 
also 37 Bom. L. R. 1416=27 Cr. L. J. 650=.^. I. R, 1926 B mu. 134=94 fiid Cas. 6 a 2 . 
In a trial for offence with assessors, conviction for minor offence triahle hy jury is 
leg, a!. 45 B. 610=23 Bom. L. R. 1211 = 22 Cr. L. J. 51 ; see also 27 Boni. L. R. 
1416=27 Cr. L. J. 650= A. I. R. 1926 Bom. 134 = 94 Ind. C, is. 603. The offence of 
grievous hurt IS a minor offence when compared withiheoiYenceofculpahlchomi- 
cjde punishable under s. 304, Penal Code. 35 Cr. L. J.943-A. I. R. 1934 Oudh. 
165— A. I. K. 1934 Ottdh. 251. Where the charge is one for committing a substantive 
offence, the accused may be convicted of an attempt to commit thai offence or of abet- 
ment of that offence and no additional charge need be framed for that. A. I. R i<ni 
Pat. 561 = 13 Pat. 729=15 P. L. T. 523. 

What persons may be charged .u, 

^ ^ charged and tried together, namely— 

(a) persons accused of the same offence committed in the course of tlie 
same transaction ; 

(if) persons accused of an offence and persons accused of abetment, or of 
an attempt to commit such offence ; 

(c) persons accused of more than one offence of the same kind within the 

meaning of section 234 committed by them Jointly within the 
period of twelve months ; 

(d) persons accused of different offences committed in the course of the 

same transaction ; 

(e) persons accused of an offence which includes theft, extortion, or crimi- 

nal misappropriation, and persons accused of receiving or retaining, 
or assisting in the disposal or concealment of property possession 
ot wmeh IS alleged to have been transferred by anys uch offence 
committed by the first-named persons, or of abetment of or attemp- 
ting to commit any such last-named offence ; 

(/} persons accused of offences under sections 411 and 414 of the Indian 
lenal Codet or either of those sections in respect of stolen pro * 
pmy, the possession of which has been transferred by o.ie offence 

Cr) persons abused of any offence under Chapter Xil of the Indian 
l enal Code t relating to counterfeit coin and persons accused of 
any other offence under the said Chapter relating to the same coin, 

, A fL — abetment of or attempting to commit any such offence : 

may be. S^ralSh eSrSs? - 

P™»®>tyof time, continuity of action and our- 
rracc^soTytte tht ®0'accused cr/m/,X or 

? sjjbAtantial test to determine whether several offences are so connected 
together as to form one transaction depends on whether they arHo rekied in rll J; 

^3^, a h. 49.^ Common purpose must be seen, unity of time and nlace ar^ nAt- aI 
ways safe guides. 28 Cr. lT I. 2S7 =.a r r taaL r „i anapiace arenotal- 

s\ IJ^pbridS^thSoS Syl“K^d- be pu^rvfo^lf 

, L.'f |6S=65 Ind. CaTsS* SsaeTon ff ^r. 

■ V^Mestsmore a continuity of acdofa^ntrn^PrL”®^”® 

■ 'wlsif II p w R {Cr\ Chau proximity of ume. 17 K r, 

the same ■teaasactloa^^ndu^^^^ , 

eot'Of or event and ai-if both the immediate cause and 

.calloca tiou dr relevant circumstances and the 
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Other necessary antecedents of its occorrence connected with It 53 B. 479*= 31 Bom. 

L. R, 545^31 Cr. L. J, 65==A. L R. 1929 Bom. ,296=^ 120 Ind. Cas. 340. Whether 
offences form part of the same transaction is a question of fact. 26 Cr. L. J. 29= A. 
I. R. 1923 AIL 277 = 83 liid. Cas. 509. Each act if it is a complete act so far as that 
IS concerned will not go to form continuity of action. 25 Cr. L. J, io2o=A. I. R. 
i9“4 Lah. 734=81 Ind. Cas. 796. Acts for which there is community of purpose or 
design and continuity of action form same transaction. A. I. R. 1931 Mad. 221;= 1030 

M. W. N* 1041 = 1931 Cr. C. 321. 

Olanse (a)— In deciding whether offences are so connected as to form one and 
the same transaction^ the determining factor is not so great proximity in time as 
continuity and community of purpose and object. Section 239 of the Cr. Pro. Code 
is merely an enabling section and does not in any way trammel the discretion of 
the Court 16 Cr. L. J. 3=26 Ind. Cas. 307=21 C. L. J. 195=19 C. W. N. 672. 
*'Same offence** does not merely refer to nature of offence, but to one and the same 
physical act of crime. 4 M. L. R. 71 = 8 Cr. L. J. ii. Joint trial for murder committed 
by members of an unlawful assembly is iegal, 27 Cr. L. J. 193 = 92 Ind; Cas. 145. 

Clausa {c)“Where offences are under the Factories Act, they are of the same 
kind. A. 1. R. 1932 Pat. 188 = 33 Cr. L. J 274=13 P. L. T. 252. 

Clause (d)-- -Where two police-officers had several intercourse with defenceless 
woman in police-station one after another joint trial is not illegal. 57 1^.400=35 
Bonn L. R. 474=34 J* 870 = A. L R. 1933 Bom. 266. Joinder of charges of 

dacoity and receiving stolen property is permissible if part of the same transaction. 
20 A. L. J. 981=24 Cr. L. J. 149=45 223 = 71 Ind. Cas. 501. Identity of purpose 

is necessary for joint trial, community of purpose is not necessary. 48 A. 325 = 24 
A. L. J. 472 = 27 Cr. L. J. 445 = A. I. R. 1926 AIL 334 = 93 Ind. Cas. 237, Joint trial 
if onences are part of same transaction are valid. The test is to be applied on facts 
as alleged by the prosecution and not what it would be after trial. 27 Cr. L. J. 193= 
A. L R. 1924 AIL 233 = 92 Ind. Cas, 145* Joint-trial of persons charged under ss. 215 
and 411 L P. Code with another under 3.411, there being no connexion between 
the two, is illegal A. L R. 1933 Sind. 352=1933 Cr. C. 1180. Joint-trial in absence 
of evidence of prior consultation or community of purpose is bad. 16 N. L. J. 196= 
146 Ind. Cas. n6=A. I. R. 1933 Nag. 368. Where different persons mis-appropriate 
several suras independently, joint trial is bad. A. I R. 1933 Pat. 91 = 11 Pat. 779. In 
case of complaint of dacoity with murder, all can be tried together. A. I. R. 1933 
Rang. 271 = 1933 Cr. C. 1014. Six dacoities committed in one night is not part of 
one and the same transaction. A. L R. 1934 Oudh. 325=11 O. W. N. 731 = 35 Cr. 
L. J. 1048. Two persons accused of an offence ought not to be tried together if the 
prosecution cases against them arc mutually exclusive. A. I. R. 1934 Rang. 193 
— 35 Cr. L. J. 1312 = 7 R. R, 71. Persons charged with conspiracy and charged 
with offences committed in pursuance of the conspiracy can be tried together. 
A. L R. 1934 All. 61 = A. L R. t934==35 Cr. L. J. 1349== ^934 A. L. J. 852. Joint trial 
of distinct offences is illegal but the illegality can be cured by s. 537 Cr. Pro. Code. 

Cr. L. J, 1410 = A. I. R. 1934 Pat. 112 = 151 Ind. Cas. 816. Persons may be tried 
together for offences committed as part of a transaction although charge is alternative 
and distinct. 30 Cr. L. J. '^^I9 = A. I. R. 1929 Cal. 160=116 Ind, Cas. 369. Joint 
complicity of which one is undoubtedly guilty must be established to justify a joint 
trial loL. L.J. 525 = 29 Cr. L. j. 996 = A. 1. R. 1929 Lah. 61 = 112 Ind. Cas. 213. 

Clause (f) — The phrase **poss'ession which has been transferred by one offence” 
has reference to original theft of stolen property. 34 Bom. L. R. 301 = 137 Ind. Cas. 
146=33 Cr. L. J. 594** A. L R. 1932 Bom. 20X. ' - ' ^ 

ClauBe (g)— Joint trial of three persons charged under ss. 240, 243 and 240, 
243* 109 respectively is illegal, A. I. R. 1933 Lah. 228=146 Ind. Cas. 261 = 1933 
Cr. C. 34S ^ ;h 

Joint trial— Joint trial of different set of persons under ss.,4or 'an, d -413. 
Penal Code, is illegal 33 F. L. R. 736=33 Cr. L.7. 584=' A. I R. 1932 Lab. 486=138, 
Ind, Cas. 434. It is doubtful whether offences under s;366 and. under s. 68 com- 
mitled by different persons can be tried together, A. I. R, ,1932 ^Lah. 203 = 33 
P, L, R. 485=33 Cr, L. J. 190. One person was arrested' with ''revolutionary leaflets 
and another which distributing at another^ place, the .latter can ‘be charged under 
s. 120 B, in order to make Joint trial possible. 37 C, W. N* 426= A. L R, 1933-Cal 
603 *» 1933 Cr* C. 967=145 Ind. Cas. 814, Where one of ^ three accused was charged- 
wltli mlsapproprlaimg sum of money and, second with smaller portion of that sum. 
and third with ahetting the two^ each act of misappropriation complete^ ip. 


lililiiliiS 







JfOoe >s not illegal, eg Cr. L, J . 40 = A. 1 . R. 1928 Lah. 7 S £ - 
Where accused are charged under s. 302 and ss. 201 to 20^ 
'fee'® WJoinder. 1930 M W, N. 489= A. I. R. 1930 Mad. 870=129 
ex«uted_ one Kabuliyat and two others executed 

Q^y#' tm. of the four persons together in one 
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and there is misjoinder of charges. A. L R. 1931 Rang. 90=^: 32 Cr. L. J. 950-8 Kang. 
652=5132 Inch Cas, 54S. Where receiver from receiver of stolen pro|)i*ny was 
jointly tried with receiver, and thieves,, it was held that the former m*as likely lo be 
prejudiced by joint trial and' he should he tried separately. A, I R. 1933 Sind* 390 
■ 1933., Gr. .C. 1430.. Same accused cannot be convictetl lUKler s. 457 anti s^nie others 
: under s, 41,1 I. F. Code at one' and the same trial. 49 P,. W. R,. Cr. ,,L. JV 

112=37 Ind. Cas. 330. Joint trial of several accused lor olTences which cannot |>e 
tried together is illegal and void. 5 Pat. L. J, h ■= i Pat. L. T. 180 = 21 Cr, L, J, 
161 = 54 Ind. Cas. 769. The charges that fivemnants acted in concert for commit! ing 
mischief in respect of different plots in their respective possessions, ran be jointly 
tried, i Pat. L. W. 691 = 18 Cr, L. J. 687=40 Ind. Cas. 335, Joint trial of diticreiif 
offences committed by different persons in pursuance of a conspiracy is not allo^vci! 
unless their acts form part of the same transaction, 13 N. L. R, 3S = l8 Cr, L. J. 
339=38 Ind.^ Cas. 733. The offences of rape and an attempt to commit rape can !>c 
tried jointly if committed in the same transaction. 30 P, R. Cr. 1919= 2 1 Cr. L. |, 
306=55 Ind. Cas. 466. In case of several dacoities by same persons, each clacoity is 
separate transaction and joint trial is illegal. 19 A. L. J. 610 = 22 Cr. i.. j. 397 = A. I 
R. 1921 All. 4oS = 6f Ind. Cas. 525; see also 19 A. L. J. 796=22 Cr. L*] j. 657 = 
A. I. R. 1931 All 246=63 Ind. Cas. 449. A joint trial of 4 accused for riot, tliefi 
and murder is illegal where some of them did not participate in the riot. 23 Cr. L. J. 
268=66 Ind. Cas. 332. A joint trial of two persons one under s. 303 and the other 
under s. 203 of the I. P. Code is illegal and cannot be cured by s. 537. A. L R. 
1921 All. 161 = 19 A. L. J, 915=^3 Cr. L. J. 8=64 Ind. Cas. 376. It is alwavs 
necessary to justify a joint trial and to point out the provisions under which it can be 
held. The separate trial is the rule, the joint trial is the exception. 20 A.L.J. 767= 34 
Cr. L.J. 155== A. LR. 1923 All 88=71 Ind. Cas. 507. The legality of joint trial depen- 
ds on the accusation and not on the result of the trial. 26 Cr. L. j. 1339 = 3 Rang. 
95=A. I R. 1925 Rang. 296=89 Ind. Cas. 305 ; see also 30 Cr. L. J, 619. A person 
cannot be tried upon a charge under s. 412, jointly with others tried for the offence of 
dacoity under s. 396 Penal Code. 26 Cr. L, J. 1361 = A. I. R. 1926 Lah. 132 = 89 Inch 
Cas. 449. Where joinder of charges is doubtful, procedure prescribed by law should 
be followed and joint trial should not be allowed. A. I. R- 1931 Pat. 102=12 F, L 
T. 12. In case of separate offences under s. 283. L P. Code joint trial of different 
persons for different obstruction without common object is invalid, i Pat, L. T. 
564. Joint trial of two sets of offences is bad when they do not form one transac- 
tion. 1930 Cr. C. 202 = A. I. R. 1930 Pat 159=27 Ind. Cas. 571. A case of joint 
trial of several persons of acts not committed in the course of the same transaction 
is a case of illegality which vitiates the whole trial . 28 Cr, L. J. 357= A. L R, 1927 
Lah. 274®*ioo Ind, Cas. 965 5 also A, L R, 1927 Nag. 22=97 Ind. Cas, 363 ***27 
Cr. L. J. 1099 ; 26 A. L. J. 623=30 Cr. L J. 214-= A. 1 . R. 1928 AIL 417=113 !nd. 
Cas. 721. Where rape was committed by both accused in one place and the woman 
was taken by one of them to another place where he alone committed rape Joint 
charge ol rape at different places against both is improper. A. I. R. 1926 Cal 320 = 

92 Ind. Cas. 439—^7 Cr. L. J. 263=42 C. L. J. 524. Joint trial of two accuse! 
both charged under s, 412 1 . P. Code is illegal. 12 O. L. J. 339=2 O. W. N. 330= 
26 Cr. L. J. 1291 = A. I. R, 1925 Oudh. 4 S ^'^^9 Ind. Cas. 155* Where injury is 
caused by firing fire-works in public road, persons causing injury cannot be tried 
together. 23 A. L J. 5=26 Cr. L. J. 734= A. L R. 1926 Ail 301 = 86 Ind. Cas. 222 
Joint trial must be condemned as prejudicial to the accused, where proceedings are 

taken against the accused not only for conduct coming within s. no, Cr. Pro Code 

clauses (d) and (e) but also under clause (f). 26 Cr. L. J. 673=47 M. L. f. 689 = A. 

I. R. 1925 Mad. 189=86 Ind. Cas. 49. Joint trial is invalid in the absence of ihe 
evidence against all of them being the same. 45 A. 109=20 A. L. J. 881 =24 Cr, 

L. J. 2S7=*;A. L R. 1923 AIL 35=* 7 ^ lud. Cas. 865. It is in the discretion of Court 
to allow joint trial where number of persons are tried for offences committed in the 
same transaction, 38 C. L. J. 309==’25 Cr. L. J. 294 (F. B)=76 Ind. Cas. 966. 

Misjoinder of parties. — Two persons giving separate information on different 
t>e tried together for offences under s. 21 1, Penal Code. 22 Cr, 
t/ial of several persons for offences under 
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trial under s. 193 i. P, Code is illegal and is not curable by s. 535, 21 C. W. N. 756= 
i8 Cr. L. J. 833 = 41 Ind. Cas. 6?7. Joint trial of two persons, allegations against 
whom are mutually exclusive is not proper, i Bur. L. J. 69=24 Cr. L. J, 750 = A. I. 
R^. 1923 Rang, 67=74 lad. Cas. 78; see also 9 L. L. J. 100=28 Cr. L. J. 459= 
A 1 . R. 1927 Lah. 7^7—101 hid. Cas. 491. Where there is a misjoinder of four 
charges the illegality of trial is not cured by striking out one charge when the trial is 
practicaJly over, 27 Cr. L. J. 793= A. I. R, 1926 Lab. 193=95 Cas, 393. But 
joint trial is legal even where periods during which accused were members of the 
offending gang were not same. 49 M. 74= A. I.'R. 1925 , Mad. . ,690=90 Ind. 
Cas. 297., , , 

. „ Principal and abettor.— -Persons . who abet an offence of helping others to 
escape from.iawfa! custody could be tried along- with- those who escaped. 25 Cr. L. J. 
792 = A.i. R, .1924 M'ad. 384 = 81 led. Gas, ,313. ' ■ 



Beceiviiig stolen property.— Joint trial of several persons for offence of 
receiving stolen property if the articles are stolen in the course of the same theft 
is legal 6 Pat 583 = 28 Cr. L. J. 962 = A. I. R. 1928 Pat; 38=105 Ind, Cas. 674. 
When parts of stolen properties were found, in possession of each accused, and the 
accused acted in concert, joint trial is legal I Pat. L. J. 64=2 Pat. L. W. 316= 
17 Cr, L. J. 234 = 34 Ind, Cas. 650 ; but see 2 P. L. T. 47= A. I, R. 192,1 Pat. 291=- 
57 Ind. Cas. 283 ; 24 Cr. L, J. 684=63 Ind, Cas, 620 ; 19 A. L. J. 815 = 23 Cr. L. J. 
409=67 Ind, Cas. 505. Joint trial of the receiver of the stolen property and of 
the person to whom it was sold afterwards is illegal. 25 Cr. L. J. 807= A. I R. 
192; Cal 218 = 8i Ind. Cas. 343. Joint trial for receiving stolen property from 
different persons on different occasions though out of the same theft is bad. 17 
Cr. L. J. 477 = 36 Ind. Cas. 157. The different persons charged with the possession 
of different articles out of the same theft cannot be tried together unless these 
properties are under joint control or the theft is commutent connectedly or in collusion. 

I Pat L. T. 43t=2i Cr. L J. 757 = 5 ^ Ind. Cas. 341. The trial of a person accused 
of receiving a portion of the stolen property from another who was either the thief 
or the first receiver of the stolen property along with the later is bad. 21 C. W. N. 
nn = i9 Cr. L. J. 17=42 Ind. Cas. 977. 

Theft. — The joint trial of persons gone on the charge of theft and the others for 
having dishonestly received stolen property is legal 44 A. 276=20 A. L. J. 95=23 
Cr. L. J. 4I4=A. L R. 1923 All 208 = 67 Ind. Cas. 510. Joint trial of separate thefts 
in the absence of common object is illegal 51 M, L. J. 692=27 Cr. L. J. 1381 = 
50 M. 735=98 Ind. Cas. 597. The thief and the receiver of the stolen property 
should be tried together if possible. 38A. 741 = 14 A. L. J. 344=17 Or. L. J. 159= 
33 Ind. Cas. 639. Three persons each of whom is found in separate possession of 
some article stolen during the same burglary, cannot be tried for an offence under 
s. 411. 19 A. L. J. 815 = 67 Ind. Cas. sos = A. 1 . R. 1921 All 206. 

Conspiracy, — In the absence of conspiracy to publish defamatory matter, two 
opposite parties cannot be charged together. 36 C. L. J. 287= 50 C. 159=24 Cr. L. J. 
206=71 Incl Cas. 670. Joinder of charges is not illegal when all charges as alleged 
by prosecution formed one transaction although they were not proved. 53 B. 344= 
3 i Bom. L, R. 148= A. I R, 1929 Bom. 128 ; see also 53 B. 479=31 Bom. L. R. 
545 = 31 Cr. L. J. 65 = A. LR. 1929 B. 296=120 Ind. Cas. 340 * 31 Cr. L. J. 387 = 
A. L R. 1930 Rang. 114= 122 Ind. Cas. 273 * 

CambliBg. — Joint trial for offences under ss. 3 and 4 of Public Gambling Act 
is legal if committed in the same transaction. 50 A. 4x2=26 A. L. J. 78 = 28 Cr. L. J. 
1001 = A. 1 . R, 1928 Ail 20=105 Ind. Cas. 825 ; see also 20 A. L. J. 967 = 24 Cr. L. J. 
155 = A.LR. 1923 AIL 88=71 fud. Cas. 507 ; 20 Cr. L. J. 768=53 Ind. Cas. 496; 
49 Ind, Cas. 779^49 P. b. R. 19^9=6 F. R. m 9 €r. ,• 31- Cr. L. J. 3 S=X 93 o A- L. J. . 
229=A. L R. 1929 All 937 * - ' . . ^ ■ 

Separate trial. — Where the accused was charged under s. 413 I. P. Code with 
other persons who were charged under s 401 L P. Code, held that the accused 
cannot be tried with others. 26 Cr. L. J, 1097=26 F. L. R. 470= A. L R- 1925 bah, 
537 = 88 ind. Cas. 185. Whenever the applicability of s. 239 is doubtful it is better 
that it should not be applied and that accused should be tried separately. 50 M. 
735«Si M. b. J. 692»a7 Cr. b. I i38i = A. b R. m? Mad., 177=98 Ind. Cas.. 597.. , 
Where a number of villagers were tried jointly, for disobedience of a lawful order held 
that each, of, the , accused committed a separate offence* 25 Cr. b. J* 3 r 9 =A 7 b R#, 
1923 Rang* 132=76 Ind* Cas, 1039. Resistance to and rescue from arrest- ^ 

Cr*ECode- 
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Procedure 


.[S.243 

persons cannot be investigated at one trial. 

240 . When a charge containing more heads than one is framed against 
Withdrawal of remaining ' same person, and when a conviction has 
charges on conviction on one:"^ , P of them, the com- 

of several charges* ' ■„ P*^inant| or the officer conducting the proseciu 

... tion. may, with the consent of theCourt.with- 
drawtheremaming chargeorcharges, or the Court of its own accord may 
Si f ® charges. Such withdrawal 

SSionT SS on such ch^arge or charges, unless the con- 

Courrsentt f’l, ‘he said Court (subject to the order of the 

of rbp conviction) may proceed with the inquiry into or trial 

of the charge or charges so withdrawn. 

tha^onp^wJhlL^fc applies to cases in which at the same trial more charges 
S Chanter XIX of up against the same person under the provisions 

SfS. 5 „ To^ 

L Lllsiflnd U-"- C- 363 ; see also 9 Cr. 

cTi^ropc fRn This section applies to cases where more 

^r.r.-e ”1*4SS? % Tl. £. Sr"' “•* “ 


CHAPTER XX. 

Of the Trial op Summons-cases by Magistrates. 

241 . The following procedure shall be 
observed by Magistrates in the trial of sum- 
mons-cases. 

proScutfons bSL app°ira”‘n evidence of 

242 . When the accused appeps or is brought before the Magistrate, the 
Substance of accusation to P^rjjmilars of the offence of which he is accused 
be stated. shall be stated to him, and he shall be asked 

be convicted • hnt it *b»iT „ JL not 

o wnvicted , but it shall not be necessary to frame a formal charge, 

sions of ss. 242 and 245 do not delimit ^342 45 B. Cr ,T- aTw' 

statement to the acc^ed! A. I. R. i%4^Nfg 258? ^ Magistrate 

admits that he has committed the offence of which 
Cpmrjetiohi bit; admission of ’® accused, his admission shall be recorded 
amtb of acdhslti^lvj.;, . as fteariy.(as possible in the words used hy 
''tit btm ,* and, if he shows no sufficient cause 
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why he should not be 
accordingly. 

_ Notes.— If an accused does not admit that he 
IS accused, the Magistrate cannot convict him' f ~ 
did commit the offence. L. B. R. 95. Accused ii 
on his own plea of guilty. 5 O. W. N. 64 
1928 Oudh. 402. Court has discretion f 

of guilty it may caU evidence to''determrne'the‘sentence 
be passed. If it j ejects the plea and proceeds to take evidence it cannot 

again and base a conviction on the plea of guilty., A. ’ “ 

L. R. 340. One admission .for several accnsed is bad 
345^=^34 Cr. L. J. 67 = A. f. R. 193.2 Sind, 211 

on which charge is based is not .legal admission. 

L. J. 1132=14 N. L- J. 39. Taking of evidence before 
guilty ill itself does not preclude Courts from conr 
A. L R. 193/ Bom. 195 = 33 Bora, L, R. 340. In a summons 
Counsel s admission is illegal 2^ “ “ 

persona! attendence of accused is. disp^ 
of the pleader in a case falling under ss. 2 , 

102 = 27 Cr. L. J. 440 = A. L R. 1926 
nearly as possible in the words used by tin 


coiivictedj the Magistrate^ l^may convictj him 


committed the oiFence of which he 
except upon evidence that the accused 
-d in a summons case can be convicted 
1=39 Cr. L. J. 893 = 3 Luck. 68o = A. I. R. 
to accept or not to accept accused’s plea of guilty 

2 to; 

. ^ ^ go back 

A. I. R. 1931 Bom. 195 = 33 Bom. 

140 Ind. Cas. 67 = 26 S. L. R. 
Admission of truth of allegations 
A. 1. R. 1931 Nag. 100=32 Cr. 
accepting or rejecting plea of 
victing accused ^ on that plea. 

. ^ ^ • -nmcns case conviction based on 

:6 Cr. L. J. I79=A. I R. 1925 Oudh. 305. Where 
til Court can act upon the plea 
13 . 50 .B.^ 250=28 Bom. L, R. 

. Admission must be recorded as 
A. I R. 1928 Cal 243. Where 
A f Q n 1 - ■ T , nevertheless proceed. 

A. L K. 1928 Cal 773- 115 fnd. Cas. 582. Disobedience of command to disperse 
IS not ingredient of otfence under s. 17, Criminal Law Amendment Act and as such 
aamissioii of not having dispersed iospite of orders of police is not admission for 
purposes of section 17. 34 Cr. L. J, 67 = A. I R. 1932 Sind. 211 = 26 S. L. R. 34, 
Under ss. 243, 255 and 272 (2) of Criminal Procedure Code independent evidence 
should be taken by Court notwithstanding accused's plea of guilty. 17 S L R 
268=26 Cr. L. J. 177= A. I. R. 1925 Sind. 188=83 Ind. Cas. 881. In a summons 
case the accused can be convicted on bis plea of guilt. A. L R. 1934 Lah, 96=35 
P. L. R. 295 = 35 Cr. L. J. 1394. The Court should consider the statement as a 
whole and place a fair and liberal construction on it after giving the benefit of every 
reasonable doubt in favour of the accused. A. I R. 1934 Nag. 65 = 30 N. L. R. 317 • 
see also 17 N. L. J. 250, « j / , 

244. (0 ^ Magistrate does not convict the accused under the 
Procedure when no such ad- P'-eceding section, or] if the accused does not 
mission is made. such admission, the Magistrate shall 

proceed to hear the complainant (if any), and 
lake all such evidence as may be produced in support of the prosecution, 
and also to hear the accused and take all such evidence as he produces in 
h'is defence ■: 

I [Provided that the Magistrate shall not be bound to hear any person 
as complainant in any case in which the complaint has deen made by 

a Court]' 

( 2 ) The Magistrate may, if he thinks fit, on the application of the com* 
piainant or accused, issueg [a summons to any witness directing him to 
attend or to produce] any document or other thing. 

( 3 ) The Magistrate may before summoning any witness on such applica- 
tion, require that his reasonable expenses, incurred in attending for the 
purposes of the trial, be deposited in Court, 

Notes. — There is no discretionary power given by this section to 'refuse, in 
summons cases, to compel the attendance of a witness upon whom the Court has 

♦ These words were substituted for the words **shall convkf^'by s. 66 of the Code 
of Criminal Procedure (Amendment) Act, 1933 (XVill of 1923). 

f These words were inserted by s. 67 Mid 

i This proviso was added by s. 67 of the Code of tCriminal Procedure (Amend- 
ment) Act. 1923 (XVIII of 1923). 

§ These words were substituted for the words ‘^process to contpel the attendance 
of any witness or the production of ^ by Mid, r ' 
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already issued process. 30 C. 121 ; see also, 2, Weir 305. Where procedure laid 
down m s. 244 Bas been adopted, Magistrate is not competent to fake a further idea 
of^ guilty from the accused. A. I R. 1928 Cal. 243. Otfcnce under s. 2 Bengal 
Disorderly House Act is triable according to the provisions of the Cr. Pro. Code 
and a portion according to s. 244* 30 Cr. L. J. 5^7==: lo F. L. T. 523=* A. L R. 1929 
1 at*^4w. In a summons case Court has no discretion to refuse 10 compel aliendance 
of witness on whom process has been issued. 14 P. L. T. 453 = A. i R. 1933 Pat 
494. Where Magistrate writes order without taking evidence’of witnesses named in 
complaint, the procedure cannot be justified. A. L R. 1932 All. i88=r: 54 a. 416:^34 
Or. L. J. I os* 1932 A. L. J, 168* ^‘To take all such evidence as may be produced in 
support of the prosecution” ^ means not only examination-iivcbief but also cross- 
exapainatioii and re-examination unless express provision is made for cross-exami- 
nation as m ss. 208—256. 54 A. 2i2 = A. L R. 1931 AIL 621. 

245 « (i) If the Magistrate upon taking the evidence referred lo in sec- 

Acquittal further evidence 

. . . fae of his own motion, cause to I; 

and (if he thinks ht) examining the accused, finds the accused not 
shall record an order of acquittal. 

[ (2) Where the Magistrate does not proceed in accordan 
Sentence. provisions of section 349 or sectic 

, . shall, if he finds the accused suiity 

enee upon him according to law,]t 

Notes— Where a Magistrate dealt with a v 
acquitted the accused under this section, th 
charge under s. 253. A. W. N. 1888, 96 ; see a 
under s. 245 without recording evidence is \V 
274—33 M. L. W. 140. Where compromise is 
inquiring whether case was " 

Opportunity to cross-examine the complainant must be given, q Pat I 
Cr. L. J. 440. - " 

246* A Magistrate 

Finding not limited by com- 
plaint or summons* 


1 a warrant case- as' a ' summons case and 
1,. the order, 'amounted only to one of'dis- 
see also A. W. N. i886, 260, 'Acquittal 
llegal A. 1 . Rri932',''M,ad.,2S«33 Cr.’L.' J. 
,:3 alieg,e'd:, order'.,' of ''acquittal wliho'ue 
not compounded is bad in law. A. L R. 1932 Sind. 7. 

. ““ L. T. 347-^23 

may, under section 244 or section 248, convicl the 

accused of any offence triable under '.this 
Chapter which from the facts admitted or 

^ ^ he appears to have committed, whatever 

may be the nature of the complaint or summons. 

Notes.— In a summons case, conviction for an offence not referred 10 in the 
complaint or summons is not proper. 22 Cr. L. J. Ind. Cas. 578. 

247. If the summons has been issued on complaint, and upon the day 

Non-appearance of com- appearance of the accused, 

plainant. ^py subsequent thereto to which the 

hearing may be adjourned, the complainant does 

not appear, the Magistrate shall, notwithstanding anything hereinbefore 
contained, acquit the accused, unless for some reason he thinks proper to 
adjourn the hearing of the case to some other day ; 

Provided that where the complaint is a public servant and his personal 
attendance is not required, the Magistrate may dispense with his attendance 
and proceed with the case. , ’ 

^ T '■°T ^ under s. 107 of the Code. 

3 *^? W" N. 388=45 Cr. L. J. 211—28 Cn I,. |. 479. An order of acquittal passed by 

accused/ had not 

^ summons, is a good order and such an acquittal operates 
-;„as' a bar, tq. any such trial on the same facts. 53 B. 6qs=ai Bom^ T R 

mo^u to restore the <ase! 

substituted by s. 68 fSid. 
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Revision js the only remedy of the complauiant. 1930 M. W. N. This section is 
not applicable to the case of complainant’s death. 20 C. W, N. 862 — 2 Pat. L. W. 
409== jB Cr, L. J. 1 51 ra37 |nci. Cas, 5 eg. Where complainant is present through 
out the whole case but is absent only on the day of delivery of judgment, acquittal is 
improper. 6 Nh L. J. 68- 19 N. L. R. 48-21 Cr. L. J. 205==A. L R. 1923 Nag. 
158 — 71 Ind. Cas.^ 669 ; see also 46 C. 867=29 C. L. J. 387. The presence of the 
compiinant’s vakii is not sufficient to take away the jurisdiction of the Magistrate to 
proceed under s. 247. 49 M. 883=51 M.L.J. 730=27 Cr. L. J. 988 = 24 M. L. W. 669= 
A.f.R. 2936 Mad. 1009=26 fnd. Cas. 652. “Upon any day appointed for the appearance 
of the accused” does not mean any time before the close of the day. 49 M. 883= 
1926 M. W. N. 928=51 M. L. J. 730=27 Cr. L. J. 918 = A. I. R. 1926 Mad. 1009= 
96 Ind. Cas. 652. Absence of the complainant at the time the case is taken up 
IS sufficient to jusiify the Magistrate in dealing with the case under s. 247. 49 M. 
■^'35 -P M- h- J* 730. The object of s. 247 is to prevent the complainant from 
being dllalor3c Where accused is acquitted the Magistrate is incompetent 

to restore the case, 52 M. L. J. I73 = A. 1 . R. 1927 Mad, 473=100 Ind. Cas. 238. 
Acquittal bars a second trial. 2 P. L. T. 170=22 Cr. L, J. 33=61 Ind, Cas. 59 ; 
see also 28 Cr. L. J. i83 = A. i. R, 1927 Nag. 388 = 99 Ind. Cas. 355. Where 
complainant was unaware of the transfer of his case from one to court another but 
was present on the due date in the former court, this section was not applicable. 24 
C. L. J. 444= i8 Cr. L. J. 104 = 37 Ind. Cas. 312. Trial of a summons case as a 
warrant case does not preclude the application of this section. The plea that the 
date of hearing was a holding is not a sound excuse for complainant's absence. 
A. L R. 1923 Mad. 439=72 Ind. Cas. 885. Where complainant is absent when the 
case is called up the Magistrate in his discretion may dismiss the case, A. I. R. 1932 
Mad. 563=1932 M. W. NA 647 = 33 Cr. L. J. 579=36 M, L. W. 379. Court has power 
to continue the trial even after the death of the complainant. A. 1 . R. 1932 Nag. 72= 
28 N. L. R. 49=33 Cr. L. J. 407. When a date is fixed for hearing of a case, parties 
should be present till the close of the court. It is no excuse that the complainant 
expected that his case would not be reached. But when a case is nominally fixed 
for hearing, the mere unexplained absence of a complainant when a case 
is only called on for the purpose of fixing a new date is not, under ss. 247 and 
2 59> R- good ground for taking action under those sections. 35 Cr. L. J. 1139= 
36 Bom. L, R. 1 05= A. R. 1934 Bom, 130. This section is applicable only to 
summons cases. A. I. R. 1934 All. 340=152 Ind. Cas. 249. Dismissal of a com- 
plaint on a date not fixed for hearing does not operate as an acquittal. 1934 A. L. 

J. 1061 = A. L R. 1934 All. 1025. Order of discharge or acquittal should not be 
mere matter of routine to be followed automatically on absence of complainant. 
A. L R. 1934 Bom. 130. Where the accused was acquitted under s. 247 owing to 
the mistake of complainant and his counsel as regards the date fixed for hearing, no 
fresh complaint is competent. A, 1 . R. 1934 Lab. 21 1. In a proper case an order 
under this section may be set aside and enquiry may be cotinued. A. 1 . R, 1934 
Lab. 195 = 35 Cr. L. J. 1504, Where a complaint in warrant case has been dismissed 
the dismissal operates as discharge under s. 259 acquittal and hence a 

fresh trial is not barred. A, I. R. 1934 All. 340. An order dismissing the complaint 
for default amounts to acquittal under s. 247 and cannot be set aside by the District 
Magistrate under s. 435. 25 Cr. L. J. 359=77 Ind. Cas. 295. Order cannot be set 
aside except by a Superior Court. 38 C, L. J. 196=24 Cr. L. J. 7i6=A, I. R. 
1924 Cal 96=73 Ind. Cas. 940; see also A. I R. 1927 Mad, 473, High Court 
will interfere in revision when acquittal under s. 247 is improper. 260.0,282 = 
25 Cr. L. J. 794=81 Ind, Cas. 314 ; see also 28 Cr. L. J. ii8=A. 1 . R. 1927 Mad. 
172 = 99 Ind. Cas. 326, But the High Court will not interfere in revision when there is 
no error of law on the face of the record. 52 M. L. J. 173=28 Cr. L. J. 270=1927 
M. W. N. 274= A. L R. 1927 Mad. 473. Party appearing at 1 1 A. M. but not 
waiting till Court commenced cannot be said to have failed to appear. 25 M. L. 
W. 358=28 Cr. L. J. 208 ; A. L R. 1927 Mad. 393-99 cas. 944* Where the case is 
not taken up at all, the accused cannot be acquitted,^ 26 Cr. L. J. io5o=A. I. R. 
1926 Cal. 102=87 Ind. Cas, 970. In non-cognizable ofiencess, death of 
complainant does not end the prosecution. 28 Bom. 288=27 Cr* L, J. 491 =A. I. R.J 
1926 Bom 178, Absence of complaint in a summons case does not automatically 
result in the acquittal of the accused. 25 Cr. L. J. 492=77 Ind. Cas. 892. 

243* If a complaintj at any time before a final order is passed in any 

case under this Chapter, satisfies the Magistrate , 
Withdrawal of complaint. ^re suflBieient grounds for permitting 
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: him to withdraw his complaint, the Magistrate may permit him to withdraw 
the same, and shall thereupon acquit the accused. 

:Notea“-Tliis section does' not appjy, to offences punishable with imprisoiimcnt 
exceeding sis months. . The conipla'inant in such case cannot withdraw his coin- 
. piaint. Rat. Un, Cr. C, .17. Withdrawal of complaint against one of the accused^ 
• amounts to withdrawal against the other accused. 20 Cr. L. f. 824= i P. L. T. 32 =» 
53 Ind. Cas. 824 ; but see 9 O. L. J. 54“33 Cr. L. J. 27i=A. 1 ‘R. 1922 Oudli. 145=# 

; . 66. Ind.. .Cas,. 335. ,. Magistrate must . examine whether the petition is one of compro- 
mise or withdrawal, 20 C. W,„H. 1209,= i Fat. L. W. 21 « 18 Cr. L. J. 107 « 37 lad. 
Cas. 315. Magistrate accepting'" compromise becomes /w/ws* 00 m, 2 Pat* L. T. 
... 584=22 Cr. L. J... 675 =63 Ind. Cas, 61 1. Complainant has no absolute power of with- 
drawal. Sufficient grounds must be established. 530.631 = 300. W. N. 598.-.™*^ -7 
Cr.' L. , J.. . 934=*9h Ind. Cas. 648. Section 248 has not been affected or abrogated by 
s, 537 of the Calcutta Municipal Act. This does not contemplate a partial 

withdrawal nor withdrawal against one of several alleged offenders. 5 Lab. 239 = 
25 Cr. L, J. 629=21 Ind. Cas. 117. Withdrawal of case by prosecution can be done 
with permission of Court A. 1. R. 1933 Lah. 884=146 Ind. Cas, 387- Order per- 
mitting withdrawal of case must contain material showlng»good ground for permitting 
withdrawal. A. I. R. 1933 Sind, 357. ^ 

249. In any case instituted otherwise than upon complaint, a Presidency 

Power to stop proceedings ^ 

when no complainant. with the previous sanction of the District 

Magistrate, any other Magistrate, may, for 
reasons to be recorded by him, stop the proceedings at any stage without 
pronouncing any judgment either of acquittal or conviction ani may there- 
upon release the accused. 

^ Notes. — This section is only applicable to a summons case where it is not 
mstituteduponcomplaint. sTat. 243^7 P. L. T. 449-27 Or. L. J. 698 ; see also 
1913 1 . R. 9 ; I Fat. L. T. 28. This section does not apply to warrant cases. 5 Pat. 

449—27 Cr,^ L. J. 698. An order under this section is neither one 
of dismissal of a complaint nor is it an order of discharge, A. I. R, 1934 All. 17. 

J^fivolous AccusdiiOft in SunzMOtis Md WiZfra^ftt Ciis^s, 

250. [ (1) If, in any case instituted upon complaint or upon information 

False, frivolous or vexatious police-officer or to a Magistrate, one 

accusations. more persons is or are accused before a 

_ Magistrate of any offence triable by a 

Magistrate, and the Magistrate by whom the case is heard discharges or 
acquits all or any of the accused, and is of opinion that the accusation 
against them or any of them was false and either frivolous or vexatious, the 
Magistrate may, by his order of discharge or acquittal if the person upon whose 
complaint or information the accusation was made is present, call upon him 
forthwith to show cause why he should not pay compensation to such accused 
or to each or any of such accused when there are more than one or, if such 
person is not present direct the issue of a summons to him to appear and 
show cause as aforesaid.] 

*£ (2) The Magistrate shall record and consider any cause which such 
complainant or informant may show, and if he is satisfied that the accusation 
was false and either frivolous or vexatious, may, for reasons to be recorded, 
direct that compensation to such amount not exceeding one hundred rupees 
or, if the Magistrate is a Magistrate of the third class, not exceeding fifty 
rupees, as he may determine, be paid by such complainant or informant 
. ft) tl^, Accused or to each or any of them.] 

' 1 ' may, by the order directing payment of the 

r;;: 0 to|feoSafiQh^Uftd er sub-^^^ ( 2 ), further order that, in default of payment, 

' sub-sections (i) and (a) by 's. 69 of tlie' 

Code-of (iytien^ent) Actj 192 ^ (XVIIIofi^S). ^ ^ 
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the person ordered to pay such compensation shall suffer simple imprison- 
ment for a period not exceeding thirty days.] 

-[(2B| When any person is imprisoned under sub-section (2A), the 
provisions of sections and 69 of the In iian Penal Code t shall, so far as 

be- apply.] 

((2C) No person who has been directed to 

this section shalL by reason 

crioiinal liability m respect of the complaint made or information 


pay compensation under 
of such order, be exempted from any civil or 
" " ~ ‘ / given 

Provided that any amount paid to an accused person under this section 
shall be taxen into account in awarding compensation to such person in anv 

subsequent civil suit relating to the same matter.] 

( 3 ) A complainant or informant who has been ordered under ^fsub- 
section (2)] by a Magistrate of the second or third class to pay compen^ 
sation § [or has been so ordered by any other Magistrate to pay compen- 
sation exceeding fifty rupees] may appeal from the order, in so far as the order 
relates to the payment of the compensation, as if such complainant or informant 
had been convicted on a trial held by such Magistrate. 

p) When an order for payment of compensation to an accused person is 
made in a case which is subject to appeal under sub-section (3), the compen- 
sation shall not be paid to him before the period allowed for the presentation of 
the appeal has elapsed, or, if an appeal is presented, before the appeal has been 
decided il (and where such order is made in a case which is not so subject to 
appeal, the compensation shall not be paid before the expiration of one month 
from the date of the order.JlF 

Scope.-— Powers under s. 250 are to be exercised in a fit and proper case. A. L 
R. 1932 Sind. 156=26 S. L. R. 299=33 Cr. L. J. 644 Section 250 does not apply to 
case instituted at the instance of police, 26 S. L. R. 299= A. I. R. 1932 Sind. 156. 
While making order under section 250 court should see that complaint was false etc* 
26 S. L, R. 299=33 C. L. J. 644=A. I R. 1932 Sind. 156 ; see also A. I. R. 1933 Sind* 
226—34 Cr. L. J. 767=27 S. L. R. 788= 144 Ind. Cas. 412. Section 250, clause <2) 
requires the Magistrate to be satisfied that the accusation was first false, and second 
either frivolous or vexatious. He has then to record his reasons and after that follows 
the final order. An order awarding compensation is bad, where by order discharg- 
ing accused finding is given that complaint was false and frivolous or vexatious 
before hearing complainant’s explanation. A. I. R. 1934 Sind. 18 = 35 Cr. L. J. 1038. 
Opportunity to show cause must be given to complainant or informant. Order for com- 
pensation without such opportunity is bad. A, I. R. 1933 Oudh. 37 = 34 Cr. L. J. 44= 

9 O. W. N. 943=1933 Cr. C. 70, It is doubtful whether order awarding compensation 
under s. 250 is order “consequentiaF’ or ‘‘incidental” to order of discharge or acquittal. 
A* L R. 1933 Rang. 288 (F. B.)=ii Rang. 361, Magistrate discharging and acquitt- 
ing accused can take action under s. 250. Complainant is then entitled to show that 
complaint is neither false nor vexatious or frivolous. A. I. R. 1933 AIL 814=1933 A. 

L. J. 1369, Section 250 does not apply to cases exclusively triable by court of Ses- 
sions 1931 A. L, J, 898=32 Cr. L. J. 670=53 A. 461 ; see also A. 1. R. 1230 Lah. 482 ; 

20 Cr. L, J. 141. There is nothing in the language of s. 250 to make the 
section non-applicable to the case of the crown. 1930 A. L. J. 209=31 
Cr. L. J. 485 = A. 1 . R. 1930 All. 206=123 Ind. Cas. 330. Order to pay compensation 
to Government is illegal. A. I. R. 1933 Nag. 296=146 Ind. Cas. 14. Section 250 
does not apply to proceedings under s. 107. 49 A. 750=25, ;A. L. J. 493=28 Xr, L. J* 
604 ; see also 20 A. L. J. 624=23 Cr. L. J, 474—67 Ind. Cas, 826 ; 21 A. L. J. 207=24 ■ 

* These sub^sections were substituted for sub-section (i) and (2) by s. 69 
of the Code of Criminal Procedure (Amendment) Act. 1923 (XVIH of 1923). 
t XLV of i860. ^ ' 

I This word and figure were substituted for the word and figure “sub*section 
(i)’* by s. 69 of the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII 
of 1923). 

I These words were substituted for the words ‘*to an accused person’* by 
I These words were added by 
T Sub*section (s) was omitted by 2W, 
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Cr. L. J. 228— 45 A. 365, If A tells B and B tells C ami C tells the |)fi!ir;e some 
mforniation, A cannot be fined under s. 250. 1929 M. W. N. 785 ^ A. J.. R. ^929 
Mad. 846. Under this section Magistrate must act on its own iuitiatiYC. Ortier 
for showing cause must be contained in the order of discharge or aci|uitlal itself. 
A. I. R. 1933 Nag. 296 ; see also 32 Cr. L. J. 206- 59 M. L. J. 319* 

Frivolous or vexations etc. — Before passing order of fine finding that accusa- 
tion was false should be arrived at. A. L R. 1932 Lab. 554 — 33 P. L. R. 6705=34 
Cr. L. J. 30=140 Ind. Cas. 680; see also 41 P. U 1 ^* ^ 9 ^ 9 - P^ss an order 
under s. 250 Court’s final opinion should be that the case was hilse and frivolous 
or vexatious. A. I. R. 1929 Sind. 1137115 Ind. Cas. 334. Because a complaint is 
frivolous and vexatious it is necessarily false. 19 S. L. R, 66=26 Cr. L. J. I 39 S'"* 
A. L R. 1926 Sind. 19=89 Ind. Cas. 159. An opder for compensation is not jiisiihcd 
merely because complaint filed was vexatious in one particular. Compensation can 
be ordered only where there has been a compleio discharge or acquittal of the 
accused on all the heads of charges against him. X2 S. L. R. 87 = 20 Cn L. J. 
106 = 48 Ind. Cas. 986. Where criminal proceedings were brought not kvia biU 
to bring pressure on opponent in civil suit, complainant can be proccedmhagams! 
under s. 250. A. I, R. 1933 Bom. 233 = 35 Bora. L.^ R. 484=34 Cr. L. J. 1878. 
False complaint or false information on mere suspicion is false and vexatious within 
s. 250. A. L R. 1932 Bom. 177-34 Bom L. R. 289. There is no reason why a case 
in which the accusation is found to be false, 19 Cr, L. J. 172= n Her. L, T. 30 i = 43 
Ind. Cas. 588. 

Person npon whose complaint or information.— The liability to pay 
compensation extends only to the actual complainant or person who gives the 
information on which the case is instituted. 13 S. L. R. 166=21 Cr. L. |. 49=54 
Ind. Cas. 401 ; see also 21 A. L. J. 221 = 27 Cr. L. J. 703 = 94 Ind. Cas. 894= A. L R. 
1926 All. 295. A person responsible for the false accusation can be made to pay 
compensation even though he does not himself make the complaint. 12 S. L. R. 
76=48 Ind. Cas, 980 ; see also 48 Ind. Cas. 108 = 40 A. 79. If criminal proceedings 
are instituted against a person as a result of police enquiry at which a statement is 
made by another such statement is not a complaint, i Pat. L. J. 106=17 Cr. L. I, 
836. A complainant does not in any way escape a liability for prosecution under s. 
21 1 I. P. Code, by reason of the order passed by the Magistrate under s. 250, directing 
payment of compensation to the accused. 26 Cr. L. J. 527 = A. L R. 1925 Oudir 
558=85 Ind. Cas, 367. An order of compensation under s. 250 without giving the 
complainant an Of'portunity to show cause against it is illegal and must be 
set aside. 24 A. L. J. 170 = 27 Cr. L. J. 128= A, I. R. 1926 Ail. 241=91 Ind. Cas. 704. 
see also 28 Bom. L R. 98=27 Cr. L. J. 430= A. 1 . R. 1926 Bom. 225 = 93 Ind, Cas; 
158. The section only requires any objection which is argued to be recorded and 
considered and is intended to be applied in a summary manner. 21 A. L- ]. 569=45 A. 
474^21 Cr. L. J. 719-73 lEd- Cas. 943 ; see also 24 Bom. L R. 805 = 23 Cr. L. J. 
574= A. I. R. 1922 Bom. 409=68 Ind. Cas. 414. If the complainant is present in 
Court he is bound to show cause immediately. If, however, an adjournment is grant* 
ed or if the complainant is not present and a summons is issued to him, the Court 
can pass an order at the adjourned hearing after recording and considering the cause 
if any shown by the complainant or informant. 3 Bom. L. R. 591 = A. 1 . R. 1929 Bom. 
387=119 Ind. Cas. 774 ; see 33 C. W. N. 861 = A. 1 . R. 1929 Ca! 762. Order of Magi- 
strate dismissing and ordering the complainant to pay a fine under s 250 without re- 
cording and considering his objections is illegal. 24 O. C. 26 ; see also 30 Cr, L. J, 
458=A. I. R. 1929 Sind. 1 13= 115 Ind. Cas. 334. The expression ^'person” includes 
not only a natural person but also a juristic person. 24 Cr. L. J. 463 = A. 1 . K. 1923 
Lah. 31 = 72 Ind, Cas. 623. Information given to village Magistrate is information 
given to Police. 45 M. L. J. 255 = 18 M. L. W. 32 = 24 Cr. L, J, 717 = 73 Ind. Cas. 94{. 
The report of a Sub-Inspector of Excise to a Magistrate is for the purposes of section 
250* either a complaint, as defined in s. 4 (h) or information given to Magistrate and 
the Excise Officer is the person giving such complaint or information. 54 C. 371 = 2? 
Cr, L. J. 3 i 6=A. L R. 1927 CaL 405=100 Ind, Cas. 540. 

s. 250 a Magistrate can when discharging the accused 
' Of d# 'Compensation to be paid to him by the informant. 32 M. L. J 78=5 L. W. 

. 29d=i8'xCr. U, 11 = 30 Ind. Cas. 843 > see also 17 Cr. L, J, 505=36 Ind. Cas. 471, 
Where/ .a^' charge is specific and, serious an order for compensation under s. 250 
is not jti'StMM unless it isTnTact false. 18 CnL, J. 834=41 'Ind. Cas. 661 = 2 Pat 
L. W. n6. It is only the trying Magistrate who can. order compensation to be paid. 
46 A. 80=21 A, 1h J, 83i=A. L K, 1924 All 2241 see also A. 1 , R. 19290^1 
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762 — 33 C, W. N. S6i — 1929 Cr. C, 474 ; A, L,.R. 1930. Lah. 482SSI26 Ind. .Cas. 792. 
\\ liere^ a case !s not ivilfiilly false compensation should not be awarded, A. L R. 
.1929 Rar^. 14- n.5 Ind, Cas. 900, Awarding compensation under s. 250 without 
hearing- ail the evidence that the complainant wants to adduce is illegal This can 
be done only in exceptional eases, 51 M. 337=54 M. L, J. 641 = A. L R. 1928 Mad. 
169= 106 Ind. Cas. 706 ; see also 25 Cr. L. J. 1312!= A. I. R. 1923 Lah. 451*82:' Ind, 
Cas. 480 ; 3 Bur. L. J. 26*25 Cr. L, J. 1280* A. 1 . R. 197.4 Rang. 293*82 Ind. ■ Cas. 
2S8 ; 94 fod. Cas. 138 = 27 ■ P. L. R. 330 = A, I. R. , 1926 Lah. 427; 46 A. 80*2! ' 
A. L J. 834 = 81 Ind. Cas. 615'; 24 Cr. L. J. 25i*A. I. R. 1923' Lah. 194 =7'i Ind. 

795 ; 59 Ind. Cas. 913=22 Cr. L. J. 161=44 M. Sf- Compensatioir can also .. 
be awarded in a. case instituted upon information given to a Police officer. 26 Cr. • 
L. J. p7 = A. L R. 1925 Oiidb. 558 = 85. Ind. Cas. 367. Two elements one of falsity 
and the other of either frivoloiisness or vexatiousness- are essentially neces'sary to - 
l;)ise an order for compaosation-. 'to the accused. 26 Cr. L. J. 1033* A. I. R. 1926- 
Xag. 31 = 87 Iiiil. Cas. 921; see also 41 P. L. R. 1919.. 23 A. L. J. 1054*27 Cr. 
L. J. 35* A. I. R. 191b All. 165*91 Ind. Cas. 67. No objection can be taken if the 
proceedings taken by the Magistrate to award compensation is a continuation of the 
original proceeding against the accused who was tried for the offence. 23 A. L. J. 
1054=27 Cr. L. J. 35 = 91 Ind. Cas. 67. Section 250 (2) does not mean that if there 
are a number of accused persons the total amount awarded to all must not exceed 
the maximum. 24 A. L. J, 221*26 Cr. L. J. 702. 

Jurisdiction.— Proceedings under s. 250 is not continuation of original trial 

27 A. L. J, 896*21 Cr. L. J. 767*58 Ind. Cas. 351, Where case ordinarily triable 
only by a Court of Sessions is tried by Magistrate empowered under s. 30, the 
Magistrate is not competent to award compensation. 23 Cr. L. J. 289* A. I. R. 1923 
Rang. 15 ; see also 20 A. L. J. 433 = 66 Ind. Cas. 513 ; 20 A. L. J. 433 = 23 Cr. L. J. 
319=66 Ind. Cas 671. Under s. 250 a Magistrate has jurisdiction to direct a com- 
plainant to pay compensation only in such cases as are triable by a Magistrate.’ 
25 A. L. J. 818*28 Cr. L. J. 983 = A. L R. 1927 All. 744=105 Ind. Cas. 807 ; see 
also 28 Cr, L. J. 45o*A. L R. 1927 Oudh. 175=101 Ind. Cas. 482. It seems 
doobtfui whether High Court can pass an order for compensation in revision. 26. 
A. L. J. 328 = 29 Cr. L. J. 274* A. L R. 1928 All 95= 107 Ind. Cas. 690. Magistrate 
acting under s. 250 must record reasons thereunder, 59 M. L. J, 3r9*32 Cr. L. J. 
207*A. I. R, 1930 Mad, 929*129 Ind. Cas. 37. To restrict the operation of s. 250 
to an offience triable by a Magistrate would seriously diminish the usefulness of the 
section. In filing a complaint the complainant must be deemed to make an accusa- 
tion which includes not only the offence specifically referred to but also any offence 
which the ficis disclosed in the complaint. 26 Cr. L. J. 265*16 S. L. R. 205 = 84 
Ind. Cas. 329. Where some of the offences charged are exclusively triable by 
Sessions Court, the Magistrate cannot order for compensation to accused after 
discharging him of all offences. 48 A. 166*23 A. L. J. 1066=27 Cr. L. J. 6= A. L R. 
1926 All 159*91 Ind. Cas. 38 ; but see 23 Cr. L. J. 232 = 41 M. L, J. 398* A. L R. 
1932 Mad. 223*66 Ind. Cas. 72. 

Notice. — Under this section the complainant should be given an opportunity 
to object 10 the order awarding compensation, i Pat L. T. 558*58 Ind. Cas- 255 ; 
see also 44 M. 51*39 M. L. J. 484=22 Cr. L. J. 161*59 Ind. Cas. 913 ; 33 C. W, N. 
86! «»A. L R. 1929 Cal 762. The accused person should have notice of any inttended 
isuerference with compensation made in his favour. 20 S. L. R, 4i=27Cr. L. J. 
248*A. L R. 1926 Sind. 143*92 Ind. Cas. 424. 

Time for order.— The order of compensation must be an integral part, the 
order of acquittal 22 Cr, L. J. 527*62 Ind. Cas 415? see also 20 Cr., L. J. 174 
35 Ind, Cas. 490 ; 53 Ind, Cas. 614 ; 32 Bom. L. R. 184*21 Cr. L. J. 371*55 Ind.' 
Cas. 851: ; 12’; Ind. Cas. $ 73-9 Pat. roo ; A. I. R. 1929 Cal 332. Order to show 
cause has only to be contained in order of discharge. Compensation order is 
necessarily subsequent. 7 Lah. 121*27 Cr, L. J. 752*27 P. L. R. 3io*A. I. R. 
1926 Lah. 298 ; see also 28 Bom. L. R. 89*27 Cr, L. J, 448*93 iod. Cas, 240 ; 

28 Cr. L. J. 592 = A. I. R. 1927 Lah. 515. The order for compensation must be 
passed along with the order for discharge, 29 C. W. N. 127*26 Cr, L. J. 449= 

A. L R, 1935 Cal 264*85 Ind. Cas. 129. Section 250 does not cover proceedings 
under chapter S, A. 1 . R. 1935 Lah. 29. 
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, 251 . The following procedure shall be 

Procedure in warrant cases. observed by Magistrate in the trial of warrant- 

cases. 

Notea— The provisions of Chapter 2i are mandatory. L. R. J. A. Cr. 1S5. Even 
in cases of mandatory provisions their application must vary according to she 
circumstances of the case. 2S Cr. L. J, 795 — A, R. 1927 All 654—104 ind. Cas. 
225. The procedure of spliting up. an offence triable exclusively as a warrant case 
into two component parts of the said offence is an illegality. 22 Cr. L. J. 146-19 
A. L. J. 6=59 Ind. Cas.' 850. ; In a warrant case tried nncler Chapter 2!, ^wlien the 
accused leads evidence of good character by way of defence the prosecution cannot 
as a matter of right claim to lead refuting evidence, for the Code gives the proH(‘-‘ 
cution no such privilege. A. 1 . R, 1930 Mad. 448=127 Ind. Cas. 304. 

252 . (i) When the accused appears or is brought before a Magistrate, 
^ , - . such Magistrate shall proceed to hear the com- 

Evidence for prosecution. evidence as 

may be produced in support of the prosecution : 

^ [Provided that the Magistrate shall not be bound to hear any person as 
complainant in any case in which the complaint has been made by a Court, j 

(2) The Magistrate shall ascertain, from the complainant or otherwise, the 
names of any persons likely to be acquainted with the facts of the case and 
to be able to give evidence for the prosecution, and shall summon t to give 
evidence before himself such of them as he thinks necessary. 

Notes, — When a complainant files a list of witnesses to be summoned for pro- 
ving his case, the Magistrate should see which of the persons desired to be sum- 
moned are necessary witness. 14 Cr. L. J. 682 = 21 lad. Cas. 1002 = 12 A. L. J, 15, 
In a prosecution for breach of trust, the complainant withdrew the prosecution and 
the Magistrate discharged the accused. that the withdrawal of the complai- 

nant did not by itself end the case or acquit the accused, the order of discharge was 
an order under s. 252 Cr. Pro. Code as the Magistrate finds no case has been' mixilu 
out. IIS lud. Cas. i 56»A. I. R. 1929 Mad. 7. Contravention of provisions of 
Chapter 2 £ vitiates proceeding. 19 A. L. J. 6= 2E Cr. L. J. 146=59 Ind. Cas. 850. 
Once the Court is moved, the responsibility is with State who can arrest progress of 
the case. 5 ^^ang. 136=28 Cr. L. J. 649-= 103 ind. Cas. 105 = A. L R. 1927 Rang. 
174 * Where a witness is examined as a prosecution witness after the whole of the 
defence evidence, has been recorded, the procedure is contrary to the provisions of 
^252. 29 P. L. R. 613-29 Cr. L. J. 844- A. I R. 1928 Lali, 653.-:= ui Ind, Cas. 396. 
Trial without the examination of the complainant on oath is not irregular. A. i. R. 
1922 Madt 126=23 Cr. L. J, 203=65 Ind. Cas. 859. The duty of seeing that all the 
evidence essential to the prosecution case is before the Court is thrown upon the 
Magistrate himself. It is not open to a Magistrate to acquit on ground that the prose- 
cution has failed to produce a necessary witness. I2 O. L. J. 632 = 2 O. W. N. 584 
« 28 Cf; L. J. 1266=88 Ind. Cas. 1042. When the Magistrate trying the case is 
ot opinion that it is unneceseary to summon a certain witness to the prosectuioiL the 
Sessions fudge should not compel the Magistrate, except for most cogent and exceo- 
tional reasons, to summon the witness. 30 Cr. L. J. 631 -A. L R. 1928 AIL 684 = 
1 10 Ind. Cas. 494 * In a nomcognizable warrant case the Court is not bound to 

summon witnesses for the prosecution or the defence under ss. 252 if the 

pmy at whose instance the process is issued does not pay process fees are reo aired' 
oy Regs* 17 and 18 of the Process Fees Rules made under the Burma Process^ Fees 

wh" ^ I 46*=37 Cr. L. J. i3g6=A. I. R. 1926 Rang. i64»»98 Ind. Cas. 

Magjstwte should not ordinarily refuse. 49 M. 978=51 M. L. J. 328=27 Cr I l! 
1123.^^7 Ind*. Cns* 643* Accused has no absolute right of cross-examintation before 

charge. 1932 A. L. J. 5=54 A. 212=33 Cr. L . J. 31! ; but see “h R 1932 S 

♦ This proviso was added by s. 70 zhd. 
f Sfi Sch. V. Form XXXI, fnfm. - 
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39S»k 54 Cr, L, J. 58. Chapter 21 applies to Presidency Magistrates also. 36 C. W. 
Nh 791 =» 55^C. L. J. 448= A. LR. 1932 Cal 865. Evidence includes examination, 

cross-examination and re-examination, A. L R. 1935’ Sind. 13. 

253 . (1) If, upon taking all the evidence referred to in section 252, 

Discharge of accused. a"?) 

^ accused as the Magistrate thinks necessary, he 

fiads that no case against the accused has been made out which, if uorebutted, 
would warrant his conviction, the Magistrate, shall discharge him. 

(2) Nothing in this section shall be deemed to prevent a Magistrate from 
discharging the accused at any previous stage of. the case, if, for .'reasons to be- 
recorded by such Magistrate, he considers' the charge to be: groundless. 

Notes.— It is competent to a Magistrate' to discharge the accused after examim 
mg some oniy^of the prosecution witnesses.. , I3 Cr. L. J. 105=9 .M, L. .T. 302== 12 
Cr. L. J. 158=1911 M. W. N. 149. A discharge under this section does not amount 
loan acquittal. 4 N. W. P. 3 ; 31 Bom. L. R. 146. So there is nothing to prevent 
a Magiiiraie, after he has discharged an accused under this section from inquiring 
apm mto Uie^case against him. Rat. Un. Cr. G. 35o=Cr. Rg. 40 of 1887 ; see also 
Rat. Un. Cr. C. 45. But where the accused was discharged under this section an 
order directing further enquiry, passed by a District Magistrate, without giving 
notice to the accused is irregular. l6 M, L, T. .285 =.15 Cr. L. J. 619=25 Ind. Cas. 627. 
Failure to examine complainant before discharging accused is an error of law. 
Magistrate's personal koovvledge that the compiainanFs witnesses were untrust- 
worthy is no adequate reason for discharging the accused. A. I. R. 1929 Cal. 479. 
'Fhe order refusing to summon accused is equivalent to an order of discharge. A. I. 
R. 1921 Pat, 474. Discharge of an accused in complainants absence cannot be made 
under s. 353. 20 C. W, N. 69=17 Cr. L. J. 193—34 Ind. Cas. 305. Discharge 
before regarding all evidence is not illegal 24 A. L. J. 512 = 27 Cr. L. J. 541 = A. I. 
R, 1926 All 461 =93 Ind. Cas. 1037. “Discharge” means absolute discharge. 13 

0, L. J. 490 = A. i. R. 1926 Oudh. 194. Under s. 253 (2) a Magistrate can discharge 
an accused even before the date for bearing if he is satisfied that the accused cannot 
be convicted. 25 Cr. L. J. 69= A. L R, 1925 Pat. 154=81 Ind. Cas. 184. Where an 
accused is discharged by a Magistrate under s, 353, Cr. P. Code the Dt. Magistrate's 
jurisdiction to hold further enquiry by himself or to direct a further enquiry by the 
subordinate Magistrate. 18 Cr. L. J. 706=40 Ind. Cas. 706. To say that no case 
is made out is not tantamount to saying that the charge is groundless. 51 M. 185 = 

28 Cr. L. J. 995=53 M. L. J. 757 = A, 1 . R. 1928 Mad. 129=105 Ind. Cas. 819. 
An order of discharge should precede the framing of a charge though there might 
be cases in which an accused can be discharged otherwise than under the specific 
provisions of the code. 18 Cr. L. J. 83=41 Ind. Cas. 655. A Magistrate can dis- 
charge an accused at any stage before recording any evidence or in the course of 
recording evidence if he is of opinion that the charge is groundless. A. I. R. 1930 
Cal 515 = 126 Ind. Cas. 553. Failure to examine complainant before discharging 
accused is an error of law. 51c. L. J. 44=31 Cr. L. J. 128 = A. I. R. 1929 Cal 
479= 130 Ind, Cas. 458. No question of an illegal joint trial arises when the accused 
persons are discharged under s. 253, 30 Cr. L. J. 404= A. L R. 1929 Nag. 237= 115 
Ind. Cas. 164, Groundless evidence means evidence on which no conviction could 
stand. 52 M. 987=1929 M. W. N. 575=31 Cr. L. J. 275= A. I. R. 1929 Mad. 754. 
Where the Magistrate does not examine each accused separately, but records their 
statements collectively it is an illegality which vitiates the proceedings. 6 Lah. 
554=27 Cr. L. J. 406=27 F. L. R. 85 = A. I. R, 192^6 Lah. 155=93 Ind. Cas. 72. 
Where after a discharge, a new complaint is filed alleging a discovery of further 
evidence, the Magistrate should postpone issue of process till the former proceedings 
have been examined and a preliminary enquiry has been made regarding the alleged 
new evidence. 18 Cr. L. J. 1006=42 Ind. Cas. 734 - There is no warrant for saying 
that Magistrate is bound to examine all witnesses that may be offered. 52 M. 987= 

57 M. L. J. 490=31 Cr. L. J. 275 = A. L R. 1929 ^Mad. 754=121 Ind. 'Cas. 619. 
Magistrate can discharge accused before entire casejs complete. But District Magis- 
trate is justified in directing further inquiry when it istincomplete. 51 Cr. L.J. 239= A. 

1. R. 1930 Lah. 158=121 Ind. Cas. 289. An order of discliarge should only be set aside 
very sparingly and only when it can be said cither to be perverse ^ or 
iactirreci: and when there is a suggestion that any further evidence might be forth- 
coming* 19 30 A. L. J. 52 s « A. L R. 1930 AH. ^126 Cas. 253. Wh?ere aft^r 

a fell trial, the accused persons were disCharfedf feat discharge Is, for ail practical , 
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purposes, as good as an acquittal and the Magistrate is nos jiisiilic 1 in ordering 
further enquiry. 4 L- L- J- 33.1 f A- I. R. 1921 Lah. 283. Order __ol dischai-re _shmtUi 
not be lightly set aside in revision, A. I, R. i933 Rom. 150-- 3/, . b. 4oO-— 35 bom. 
L. R. 245. Charge of lesser offence implies and connotes clisciiarg^i regaruiiig more 
serious offence. A, L R. 193^ Lah. 402=s==32 Cr. L. J. 1029 ; see^ auso bitL L/iS. 
852^=36 M. L. W. 623:= 33 Cr* L. J. 825=1932 M. VV. N. 121b-- A. L k. 1933 .'sad. 
65. There is no distinction between order of discharge passeri under s. 209 and uiat 
passed under s. 253. A. I. R. 1933 Bom, i5^~57 B* 430-- 34 Cr, L. J. , 5b4”35 
L. R. 245= 143 Ind. Cas. 289. Where a complaint is dismissed alter sunimoiiing the 
accused,, the order is one of discharge under- s, 253 l^) and not under - s. ,203. 5^ A. 
285 = 35 Cr. L. J. 4t8=i934 A.L. J. 69=A. 1. R. 1934 All. 5!. Court has two 
alternatives under s, 253, it cannot act under both clauses. A. i. R. 1935 kusm 23. 

254 * If, when such evidence and examination have been taken and made, 
^ ^ , or at any previous stage of the case, the Magis- 

Charge to be framed when opinion tiiat there i?*' ground for 

offence appears proved. presuming that the accused has cmiuniitcd an 

offence triable under this Chapter, which such Magistrate is c-oiupi. tent lo ity, 
and which, in his opinion, could be adequately punished by him, he shall 
frame in writing a charge against the accused. 

Notes. — This section requires a charge to be framed when a Magistrate 
after taking evidence, is of opinion that there is grountl for presuming that 
the accused has committed the offence, 2 P. R. 1906=36 P. L. R, 1906. 
Section 254 is mandatory and is applicable even to Presidency Magistrates. 55 
C. L. J. 448 = 33 Cr. L. J. 828 = A. L R. 1932 Cal. 865 = 36 C. W. N. 79b Where the 
complaints under certain section, charge under different section amounts to discharge 
under sections complained against. A. I. R. 1933 Mad. 65=36 M.L.W. 623 = 33 
Cr. L. J. 825=139 Ind. Cas. 852. Where Magistrate does not dispose a case, 
although competent to do so himself, he is guilty of failure to comply with provisioms 
of s. 254. 33 Cr, L. J. 680 = 33 P.^L. R. 185 = A. L R. 1932 Lah. *263. Court can 
call any material witness at any time. Such evidence must be considered while 
passing order under s. 254, 34 P. L. R. 719=34 Cr, L. J. 735 = A.. !. R. 1933 Lah, 
561. Where no objection as to absence of charge is not taken and there 1$ no 
failure of justice, conviction cannot be setaside. 36 C. W. N. 79^-55 I-** J* 

448=A. I, R. 1932 Cal. 865=33 Cr. L. J. 828. Magistrate is not bound to frame 
charge unless it is warrant case, A. I. R. 1931 AIL 7 = 32 Cr. L. J. 313. A Magistrate 
ought not to commit an accused to the Court of Sessions in a case, which he can try 
and in which he can pass an adequate sentence. 41 A. 454=17 A. L, J, 456=20 
Cr. L. J, 273=50 Ind. Cas. 161. When once trial has begun in warrant cases^ it is 
not open to the Magistrate to alter the section and to convict the accused without 
framing a charge. 28 Cr. L. J. 227 = A. I. R. 1927 All. 270=99 Ind. Cas, 1027, In a 
warrant case it is imperative on the Magistrate to draw up a formal charge against 
the accused in manner indicated in s. 254 and to comply strictly with s. 342, 43 
C. L. J. 100=27 Cr. L. J. 4 o 6=A. I. R. 1926 Cal. 537 = 93 Ind. Cas. 70. In a petty 
case commitment to Sessions is not right 21 A. L. J. 420= A. I. R. 1924 AIL 185 = 81 
Ind. Cas. 153. Where charge is framed in warrant case and defence evidence is 
unsatisfactory. Magistrate need not necessarily convict. 26 Cr. L. J. 1348=23 
N. L. R. 99= A. I. R. 1926 Nag. 115 = 89 Ind. Cas. 3S8. In a warrant case, accused 
is entitled to cross-examine after eximination-in-chief of prosecution witnesses. The 
Magistrate must adopt the procedure laid down in Chapter XXI except that: he has 
not to frame a charge as laid down in s. 254 and is not bound to record the evidence 
of the witnesses, i Pat. L. T. 652 = 21 Cr. L, J. 630=57 Ind. Cas. 454. At any stage 
of the prosecution the Magistrate, if he is satisfied that there is a Primafac^e case 
against the accused, may interrupt the proceedings far asking him whether he pleads 
guilty or whether he has any defence to make. When that stage is reached the 
accused must be allowed an opportunity of cross-examining any witnesses whom lie 
desires to cross-examine. 28 Cr. L. J. 792 = A. I, R. 1927 AIL 660= 104 Ind. Cas. 232. 
Magistrate is not bound to frame charge unless Jt is warraat^case. Omission to frame 
charge is however no ground for setting aside a conviction. 1930 A. L. J. 1314= 
A. I. R. X931 All. 7 = 129 Ind. Cas. 369. 

’ 255* (1) The charge shall then be read and explained to the accused, and 
, he shall be asked whether' he is guilty or has any 

. - ' defence to make. 
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(2) If the accused pleads guilty, the Magistrate .shall record the plea, and 
may in his discretion convict ' him thereon. ■ 

Notes.—This section requires' a Magistrate to. record the, aceused.’s "plea, ■im.m.e- 
diateiy after the charge is framed. 4 Cr. L. J. 471.' Where the accused pleads guilty, 
accused need not be convicted on the plea. A. L R. ■1933 Oudh. 86=8 Luck. 286= 
34 Cr. L. J. 124=9 W. N. 1136=1933 Cr. C. 168. If after the charge is framed 
the accused pleads guilty, the Magistrate can take further evidence either of his own 
motive or at the suggestion of the crown. 25 C. W, N, 212 = 32 Cr. L. J. , 574=62 
liid. Cas. 590. 

*[255A. In a case where a previous conviction is charged under the provi- 
sions of section 221, sub-section (7) and the 
^Fr.ocedure.in, case, of previoiia accused does not admit that he has been^previ^, 
coivvi==.dcn. convicted as alleged in the charge, the 

Magistrate may, after he has convicted the said accused under section 255, 
sub-section (2), ur section 258 , take evidence in respect of the alleged previous 
conviction, and shall record a finding thereon.] 

256. (i) If the accused refuses to plead, or does not plead, or claims to be 
Defence. tried, he shall be required to state flat the 

commencement of the next hearing of the case 
or, if the Magistrate for reasons to be recorded in writing so thinks fit, forth- 
with], whether he wishes to cross-examine any, and, if so, which, of the 
witnesses for the prosecution whose evidence has been taken, if he says he does 
so wish, the witnesses named by him shall be re-called and, after cross-examina- 
tion and re-examination if any, they shall be discharged. The evidence of any 
remaining witne.sses for the prosecution shall next be taken, and, after cross- 
examination and re-examination (if any), they also shall be discharged. The 
accused shall then be called upon to enter upon his defence and produce 
his evidence. 

( 2 ) If the accused puts in any written statement, the Magistrate shall file it 
with the record. 

Notes.— The provisions of this section do not relate to the mode^ of trial, and 
non-compliance with them strictly amounts to no more than an irregularity in 
procedure. 49 A. 316= 25 A. L. J. 111 = 99 Ind. Cas. 1029- This section does not 
prohibit cross-examination before a charge. 21 C. 642. The word ‘‘re-call” does not 
mean “re-summon.^* 8 A. L. J. 707=11 Ind. Cas. 1007. It would depend on the facts 
of each case whether the section to comply with the mandatory^ provisions of s. 256 
amounts to a mere irregularity of procedure or to an illegality vitiating the trial. 
S3 57^ = 3^ Bom, L. R. 593. Section 256 does not apply before a charge is framed. 
5 Pat uo=7 P. L. T. 304=27 Cr. L. J. 499= > h ^926 Pat. 214=93 Ind. Cas. 
963. Where Magistrate infringes this section, without giving reason, and the 
accused is prejudiced, re-trial must be ordered. 7 L. L. J. 114=26 Cr. L. J. 1158 = 26 
F. L. R. 46a = A. LR. 1925 Lah. 339=88 Ind. Cas. 518. The obligation imposed 
by s. 256 on the Magistrate to ask the accused whether he wishes to cross-examine 
the prosecution witness is quite distinct from obligation imposed by s. 342 to question 
the accused generally for the purposes mentioned therein. 50 B. 42 = 27 Bom. L. R. 
105 = 26 Cr. L. J, 690= A. L R. 1925 Bom. 170=86 Ind. Cas. 66. Section 256 refers 
to cases in which the charge is framed before all the witnesses for the prosecution 
have been examined in chief and s. 257 refers to a stage when the prosecution closes 
its case after examining all its witnesses. 25 Cr. L. J. 1158= A. 1. R. i^S Nag. 147 
s»8i Ind. Cas. 976 ; see also 81 Ind. Cas. 44^ ==2 5 Cr. L. • J- 9^2 —A. L R. 1924 Nag. 
114 = 7 N. L J. 57. The words inserted by the amendments indicate the mtenUon 
of the Legislature that sufficient time should be given to an accused to consider 
whether lie wishes to cross-examine any of the prosecution witnesses after the iraming 
of the charge, and it is only in special cases that the Magistrate can require 
him to state forthwith if he so wishes. 5 Pat. 110=7 P* T. 304=^27 Cn L. j. 499 
A. L R. 1926 Pat. 214=93 Cas. 9% 5 see also 24 Cr. L . J. 37t = A. I. R. 1924 Lah. 

by s. 71 of 'the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVIil of 1923). 

f Inserted by Act iS of 1923 * i 



2 i 6=72 IncL Cas. 371. The accused has under s. 256 an absolute right to rc-cali 
prosecution witness for cross-examination at the expense of the prosecution and 
it is nor open to the Magistrate to order the accused to pay the costs for ret:a!liiig 
those witnesses. 22 Cr. L. J. n 3«59 Ind. Cas. 416 ; see also, 5 Pat, L Jc94- i Pat. 

L. T. 113 = 21 Cr. f.. J. 814=58 Ind. Cas. 686. Where the witnesses are not in court 
the accused can only apply under s. 257 for the process to issue to the witnesses and 
the Magistrate has a discretion to refuse process. 43 M. 411 = 38 M. I., J. 209'= 37 

M. L, T. 289=2! Cr. L. J. 297=55 Ind. Cas. 345 ; see also 26 Cr. L. J. 958 = A." L R. 

1925 Sind. 315 = 87 ind, Cas. no. Even before charge is framed an accused is 
entitled to cross-examine the witnesses for the prosecution. Refusal to alknv such 
cros-examination is illegal. 25 Cr. L. J. 556= A. I, R. 1924 Mad. 735=81 Ind. Cas, 
44. In a warrant case the prosecution witnesses can be re*callecl under s. 256 for 
cross-examination after the charge ; but in cases triable by the Sessions Court, the 
accused has no right to cross-examination after charge. 19 O. C. 239= iB Cr. L* J. 
105 = 37 Ind Cas". 313, A magistrate should grant an accused an adjourniiient of 
the case to enable him to secure assistance of a council for examining the prosecution 
witness. 14 F. W. R. Cr, 1916=17 Cr. L. J. 278 = 34 Ind Cas. 99S ; see also lO Cr. 
L. J. 786= 31 lad. Cas. 642. A person against wdiom proceedings under s, no t,>f 
the Cr, Pro. Code are taken is not entitled to recall witnesses, for futher cross- 
examination in spite of s. 117(2). i P. R. Cr. 1916=58 P. W. R. Cr, 191 5= 17 Cr, L. 
J. 84=32 Ind. Cas, 676 ; see also 28 Cr. L. J. 239 ; but see 1930 A. L. J, 389 = 31 Cr. 
*L. J. 627. Whether accused is tried under chapter 21 or chapter 22 and whatever 
form the charge may take he must he called upon to plead, and section 256, is 
applicable to either sort of trial. 50 M. 740=51 M. L. J. 187 = 24 M. L. W. 649= 
28 Cr, L. J. I2 = A. I. R. 1927 Mad. 78 = 99 lud. Cas. 44. A Magistrate cannot 
impose a condition upon the accused to deposit costs for recalling prosecution wit- 
nesses for cross-examination. 5 Pat, 110=7 P. L. T. 304=27 Cr. L. J. 499= A. I. R. 

1926 Pat. 214 = 93 Ind. Cas. 963. Where prosecution witnesses come from a native 
state and it would have been difficult to secure their attendance again it is an excelleiii 
reason for asking the accused forthwith whether they wish to cross-examine any 
of them. 27 Cr. L. J. 72o=A, I. R. 1926 Lah. 434=94 Ind. Cas, 912. The word 
‘‘re-call**' in s. 256 does not mean re-summon. A. 1 . R. 1930 AIL 495=125 Ind. Cas. 
32. Even if a warrant case is tried summarily, the provisions of $. 256 apply and 
after the prosecution case is closed, the accused is entitled to have further time 
for producing his evidence. 1930 Cr. c. 529= A. I. R. 1930 Sind. 146=124 Ind. Cas. 
370, Magistrate cannot refuse recalling of prosecution witnesses after charge. 
L. R. I A. Cr, 55. The provision that the accused should be asked whether ha 
wishes to cross-examine the prosecution witnesses on a date subsequent to that upon 
which he is called upon to plead to the charge, inserted in section 256 by the 
Amending Act of 1923 by words **at the commencement of the next hearing’^ is 
intended to give the accused an interval of time and an omission of this new 
procedure is an Irregularity which vitiates the whole trial. A. I, R, 1930 Nag. 
255 = 124 Ind. Cas. 619. Even on the date the charge is framed it is permissible 
for a Magistrate to call upon the accused to state whether they wish to cross-examine 
any of the prosecution witnesses. He has to record his reasons in writing for the 
procedure. 53 Bom. 578=31 Bom. L. R. 593 = A. I. R. 1929 Bom. 309, Omission 
to record reasons under s. 256, for questioning the accused forthwith after the 
framing of the charge, as to whether he wishes to recall any of the prosecution 
witnesses for further examination, amounts to no more than an irregularity in proce- 
dure covered by s. 537, and would not be a ground for setting aside the conviction 
unless it has occasioned a failure of justice. 32 Bom. L. R. 596= A. I. R. 1930 Bom. 
241 = 124 Ind, Cas 810 ; see also 6 Lah. 554=27 Cr, L. J. 408*27 P, L. R. 85 = 
A. I, R. 1926 Lah. 155^93 Cas, 72, But if an accused is not represented 
by a Vakil reason must be shown for not postponing the question of cross-examin- 
ation of witnesses to the next hearing by which time he can have consulted a Vakil 
and the omission to give reasons is an irregularity not curable under s 537. 50 !\L 
740=51 M. L. J. 687=24 M. L. W. 649=28 Cr. L. J. i2=A, LR. 1927 Mad, 78= 
99 Ind. Cas. 44. , Where a Magistrate does not comply with the provisions of s, 
256, and the procedure results in a miscarriage of justice, the order for retrial 
should be made. A. L R. 1928 Nag. 135= 108 Ind. Cas. 439 - Failure of a Magistrate 
to act in accordance with the express provision of s, 256 is not a mere irreaulariiv 
but an illegality, 30 Cr. L. J. 88o=A. I. R. 1929 Sind. 151-118 Ind. Cas. 200 ; 
seealso 3 i Cr.L.J. 14=1929 Cr.C.L. 96= A. I. R. 1929 AH, 904=129 Ind. Cas 
208. Mere recording of reasons, if no good reasons are forthcoming, would not 
save trial from incurable irregularity if it results in prejudice to accused. A. I. R. 
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1930 Nag. 255 = 124, ind. Cas. 619 ; see also 53 B. 578=«3i Bom. L. R. 593 = A. 1 . R. 
1939 RoiiL 309 ; but see 1930 M.W. N. 985 = 3 M. Cr. C. 333 = 32 Cr. L. J. 221 = 
^930 Mad. 977= 129 Ind. Cas. 74 ; 53 M. 355 = 56 M. L. J. 216=30 Cr. L.;T. 

9ob=A. I R 1939 Mad. 20t ; 25 A. L. J. 846 = 28 Cr. L. J. 785= A. I. R. 1937 All. 

35 i'-- ^04 ind. Cas. 225 Order of Migistrate directing complainant to pay costs to 
accas^d alier charges have been franiei for failing to produce prosecution witnesses 
for ra-examuiatioo !s noc legal 30 Cr. L. J. 664= A. L R. 1929 .Lah, 766=116 Ind 
Ois. 7 io ; sea also 29 Cr, L. J. 20= A. I. R. 1928 Lah. 175=106 Ind. Cas. 4^6] 
iiie evidence of witnesses given before framing of the charge is not admissible, under ’' 
5.33, Indian Evidence Act, A. I. R. 1929 Cal 872, Parsons taking no part in 
proceedings, cannot take exception to procedure of the Code, unless they' 'can ' 
produce very clear evidence that the Court did commit ■ any,, omission.' 7 b 
W. M. 1048 = A. I. R, 1931 Oiidh. 73=129 Ind. Xas. , 166. , Section 256 gives an: 
accused the right to cross-examine the prosecution^pTitnesses. after the charge, 
and Chapter XL of the Code ^ does not Rake away this right. In a' warrant case 
the accused is competent to put in any cross-interrogatories at the time of the first 
Bsue of the commission and to apply at a later stage for the re-issue of the 
Uomnnssion together with his cross-interrogatories. 6x C. 824=38 C. W. N. 673 = 
A. L R, 1934 Cal 698. No adjournment need be given to the accused for considerino- 
whether witnesses should be further cross-examined. A. I. R, 1934 Nag. 209=11:2 
lad. Cas. 236 = A. L. R. 1934 Nag. 248, Accused is allowed to cross-examine 
witnesses for proseciuioa after framing of charge because he is not informed of 
exact case that he has to meet until charge is framed. A. I. R. 1933 Rang. 29=34 
Cr. L. J. 468. ^Section 256 does not apply to proceedings under s. no; see also 
A. L R. 1933 Sind. 8. 34 Cr. L. J. 468 = A. I. R. 1933 Rang. 29. Where there is 
possibility of prejudice to accused, conviction should be set-aside for non-compliance 
of provisions by trying Magistrate. A. L R. 1933 Sind. ij 8 ; see also A. I R. 1932 
Mad, 559. Otherwise non-compliance does not vitiate trial and can be cured by 
s. 537. A,!.R. 1932 Oudh 242=7 Luck. 699 = 33 Cr. L.J. 506 = 9 O. W. N. 334. 

In deciding right of defence to cross-examine prosecution witnesses in the order it 
wishes, discretion of Court should be exercised in favour of defence. 34 C. L. [. 
347= A. I. R, 1933 Cal 189 = 37 C. W. N. 288. Scope of section 356 is restricted 
to cases where charge is framed before all prosecution witnesses are examined 
33 Cr. L. J. 738 = 37 M. L. W. 134=1933 M. W. N. 857=A. I R. 1932. Mad. 559] 
Court cannot refuse to allow accused to cross-examine prosecution witness before 
charge is framed. A L R. 1932 Mad. 554=33 Cr. L. J. 738 = 37 M. L. W. 134. 
Where Siimmiry trial is held in warrant case, and no charge is framed, further 
cross-examination cannot be claimed as of right. 33 Cr. L. J. 506 = A. I. R. 1932 
Oudh. 242. Accused has right to cross-examine prosecution witness before charge, 
hence if such witness cannot be found for further cross-examination his evidence 
cannot be used under 3. 33, Evidence Ad. A. I. R. 1935 Nag, 8. 

257 . (i) If the accused, after he has entered upon his defence, applies to 
Process for compelling pro- Magistrate to issue any process forcompell- 
duction of evidence at instance wg tbe attendance of any witness for the pur- 
of accused. examination or cross-examination, or 

the production of any document or other thing, 
the Magistrate shall issue such process unless he considers that such applica- 
tion should be refused on the ground that it is made for the purpose of 
vexation or delay or for defeating the ends of justice. Such ground shall be 
recorded by him in writing ; 

Provided thaL when the accused has cross-examined or had the opportu- 
nity of cross-examing any witness after the charge is framed, the attendance 
of such witness shall not be compelled under this section, unless the 
Magistrate is satisfied that it is necessary for the purposes of justice, 

(2) The Magistrate may, before summoning any witness on such 
application require that his reasonable expenses incurred in attending for 
the purposes of the trial be deposited in Court 

Notes. — The section is imperative, A Magistrate has no discretion to refuse to 
issue process to compel the attendance of any witness, unless he considers that the 
application should be refused on the ground that it is made for the purpose of vexati-., 
on or delay or defeating the ends of justice. 26 B. 418—4 Bom. Lr R. 38 j ii ‘ 9 ^' Wb 




CODE OF CRIMINAL PROCEDURE. 


[S. 257 


N, 789=6 Cr. L.J. i; 3 L. B. R. 270; 10 Cr. L. J. 207= 2 S, L. R. ; Cr. An accused 
lias a right to have the prosecution witnesses re-'Siiiiinioned even tlioiigii they I'Kii! 
been summoned' previously and had not attended. 28 P.JL 1884 Cr, U is i.’) pen to a 
.'Mxigistrate: even after a case has beeiyclosed and at any lime lieforiy jiKlgmeut has 
been pronounced to gi've an opportunity to the accused to cross-exam ine ^tlic wilness 
for the prosecution and to examine witness an defence, even jf the accuscil has lailed 
to avail himself of such' opportunity which he had at an earlier stage of the proceed- 
ing, , '21 M. L. j. 283«..9 Ind. Gas. Sg?., , It is not competent to a Magistrate to de- 
cline to examine witnesses cited for the defence, on the ground that their evidence is 
unnecessary. 14 Bom. L. R, 360=15 Ind. Gas- 795- S3 Cr. L. J. 523.^ Under this 
section, the accused has the right to summon witnesses for cross-examination even 
after the charge has been framed. 115 Ind* Gas. 76= A. L R. 19-9 578. In warrant 

cases the ordinary procedure is that the costs of the witnesses of the accused are to 
be borne by the Government. 117 Ind. Cas. 667=30 Cr. LJ. 8 i 4 - The Magistrate must 
issue summons for attendance of defence witnesses or he must record his ground for 
refusing. 31 P. L. R. 949 ; see also A. !, R. 1935 ' 69.^ Section 257' does not 

control or impose limitation of Court’s powers to exercise its discretion ni iiaJng 
machinery provided by $. 94. A. I. R- 1935 Sind. 13, Court’s jurisdiction to order 
production of documents includes right 10 allow inspection. /hW. Order refusing 
to summon witness can be justified for reasons in Ch. i provide.! order s’ates them 
A. L R. 1933 Uah. 2020. Where Magistrate does not consider application to be 
made for vexation or delay or for defeating ends of justice, he cammt refuse to 
summon witnesses even though number of witnesses may be inconveniently large. 
A. LR. 1932 All. 125=1932 A. L. J. 39=33 Cr. L. J. 528=54 A. 332 ; see also 
A. L R. 1931 Oudh. 386=32 Cr. L, J. 1176 = 8 O. W. N. Cr. C, SiS ; 3*:^ 

Cr. L. J. 2 1 55 * Prosecution witnesses, if present can be allowed to bo cross-examnied 
at defence stage. A. I. R. 1932 Nag. 137 = 28 N. L. R. 254 — 33 Gr. L. J, 94fs. 
Magistrate has discretion to grant or refuse application under s. 257. 34 Cr. L. J. 
468 = A. I, R. 1933 Rang. 29; see also A. L R. 1933 S98. When Magisirale 

once issues process he must compel attendance of wilness subject only to s. 257 (2) 
A. 1 . R. 1931 Pat. 207^32 Cr. L. J. 613=12 P. L. T. 372. Magistrate should not 
refuse adjournment for cross-examination of prosecution witness when defence counsel 
is absent. A. I. R. 1932 Nag. 71=33 Cr. L. J. 731 ; see also A. I. R. 1930 Mad. 
632 = 124 ind. Cas. 606. While the Court is fully justified in declining to accede to 
request which would amount to an abuse of process of the Court, it should be at 
the same time be careful not to do any act which might Itamper the accused in his 
defence. 29 Cr. L. J. 459=108 Ind. Cas. 907 ; see also 29 Cr. L, J. 725 = A. L K. 
1928 Mad 652; 29 Cr. L. J. 235 = A. I. R. 1928 Lab. 294=107 Ind, Cas. 285 ; 27 
Cr. L. J. 353=6 P. L. T. 626= A. L R. 1925 Pat. 696=92 Ind. Cas. 865. Section 257 
is neither imperative nor exhaustive. 25 Cr. L. J. 401 = A. I. R.^ 1925 Mad. 106=77 
Ind. Cas. 481. Trial Court can restrict scope of cross-examination of witnesses, 
17 Cr. L. J. 353=1 Pat. L. J. 317 = 2 Pat. L. W. 348. Refusal without complying 
with the requirements of the section to summon witnesses for cross-examination 
is illegal. 22 Cr. L. J. 572 = 62 Ind. Cas. 588 ; see also 21 Cr. L. J. 34 ^ -55 Gas. 
676; 24 Cr. L. J. 686 = A. I. R. 1923 Lah. 420 = 73 Ind, Cas. 782; 25 Cr. L, J. 
3Io=A. I. R. 1925 Cal. 80=76 Ind. Cas, 1030; 51 C. 1044 = 26 Cr. L. J. 381 = 84 
Ind- Cas. 864. Once a summons has been issued and the wutness is before the 
Court, even in a summons case there is no jurisdiction in the Court to dictate to the 
accused the terms upon which the examination of the wilness shall he conducted. 
29 Cr. L. J. 308= A. I. R. 1928 Pat. 258=107 Ind. Cas. 846. Where accused call ? 
prosecution witness for cross-examination, he should pay the expense. 39 Cr. L. J. 
20= A. 1 . R. 1928 Lah. 175 = 106 Ind. Cas. 436, Where witness for prosecution after 
examination and cross-examination left for England and the accused requires him 
for cross-examination again, the Magistrate may act under the provisions of s. 33. 
Evidence Act. 6 Bur. L. J. 114=28 Cr. L. J. 86i = A. I. R. 1937 Rang. 248=104 hid. 
Cas. 637, Where case was closed without granting «adjouroment to accused 
cross-examine prosecution witnesses through h’S pleader, the order should be set- 
aside subject to accused paying the expense. 28 Cr. L, J, 425= A. L R. 1927 Nag. 
240= loi Ind. Cas. 457. Accused need not state in the application that the witnesses 
are to be summoned for cross-examination. Magistrate may enquire into the 
accused’s purpose if he thinks the application is vexatious. 24 M..L, W. 751 = 28 
Cr. L. J, 32= AtJ. R. 1927 Mad* 129, Court ordering party to deposit travelling 
allowances of witness should state the amount of travelling allowance to be deposited. 

6 P. L. T, 215=26 Cf. L. J. 965=87 Ind. Cas. 421. Magistrate deciding to call a 
witness should take steps to produce him but he can dispense with his presence if 
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lie fiDcIs it unnecessary. 26 Cr. L. J. 1627=* A. .!, R. 1927 Pat. 169=90 Ind. Gas. 923. 
if a gooil case is made out that the Magistrate’s refusal was outside the limits of 
reasonable discretion, the High Court should interfere. But it must appear that 
there was matter to be obtained from witnesses sought to be called for cross* 
examination which would have materially affected the result of the trial. 6 P. L. T. 
626= 27 Cr.^ L. J, 353 = A. L R. 1925 Pat. 696 = 92- Ind. Gas. 865. Magistrate cannot 
arourauly Imiit number of witnesses though he can refuse to summon on the ground 
of delay or vexation. 27 Cr. L. J. 543 = A. L R. 1926 Lah. 454 = 93 M. Gas, 1039. 
where order for issue of summons on the accused’s witnesses were not carried out 
through some mistake, accused has good ground for complaint. 27 Cr. L. J. 841 =„ 
A. L R. 1936 Cal ioSS = 95 Ind, Gas. 761. Where accused or his muktear did not 
apply for firriher process but did not expressly give up witnesses nor argued the 
case, High Court in revision ordered further opportunity to be given. 38 C. L. J, 
= Cr, L. J. 293 = A. L R. 1924 Cal. 196=76 Ind. Cas 965. In serious cases in 
convenience of removal of convicts from one jail to another about 300 miles off the 
Rail does not justify examination of the convicts on commission though the 
accused also sent interrogatories. Application for the attendance of these witnesses 
should not be deemed to be made for the purpose of vexation or delay or defeating 
the ends of justice. 45 M. L. J. 305 = 24 Cr. L. J. 840=A. I R 1921 Mad. 213 = 74 
Ind. Cas. 952. ^ Magistrate shall, save in exceptional circumstances, issue prosess. .on 
the defence witnesses. Special ground of refusal must be recorded in writing. In- 
ability or even refusal to pay the costs of the witnesses, would not be adequate, 
ground in a warrant case. 5 P. L. T. 112 = 24 Cr. L. J. 831 = 2 Pat. L. R. Cr, 73 = 
A. L R. 1924 Pat. 142 = 74 Ind. Cas, 863. If witness summoned by accused is reported- 
ill, Court must issue fresh summons and grant adjournment. Medical certificate 
need not be produced, 24 Cr. L. J. 370= A. I R. 1924 Cal. 534=72 Ind. Cas. 370. 
Where prosecution witness is recalled as defence witness, accused is entitled, 
to cross-examination. 1922 M. W. N. 220= 23 Cr. L. J. 192 = A. I. R. 1922 
Mad. 32 = 65 Ind. Cas. 768. It is the business of the Court to enforce the 
attendance of witnesses cited by an accused and a conviction without doing 
so, is not proper. 19 A. L. J. 945 = 23 Cr. L. J. 124= A. I. R. ig2T All. 
142 = 65 Ind, Cas. 556. Magistrate can refuse to issue process for defence wit- 
ness, if application is vexatious, or made too late or made for the purposes of defea- 
ting the ends of justice unless expenses are deposited by accused. 22 Cr. L. J. 711 = 
63 Ind. Cas, 871. Where witness for defence is summoned, the Court cannot dis-^ 
pense with him afterwards on the grounds that at the most, he would support accused 
in his statement. 5 P. L. R. 1922 = 22 Cr. L. J. 5oi = A. I. R. 2922 Lah. 113 = 62. 
Ind. Cas. 325 ; see also 22 Cr. L. J. 497=6 P. L. R. 1922 = A. 1 . R. 1922 Lah. 7.1 = 62 
Ind. Cas. 321. Where the witness is summoned to cause vexation and delay, the 
application may be rejected. A, L R. 1934 Lah. 136. 


258 , 

Acquittal. 


Conviction. 


(i) If in any case under this Chapter in which a charge has been 
framed the Magistrate finds the accused not 
guilty, he shall record an order of acquittal 

^ [ (2) Where in any case under this Chapter the Magistrate does not 

proceed in accordance with the provisions of 
section 349 or section 562, he shall, if he finds 
the accused guilty, pass sentence upon him according to law.jt 

Notes.— To apply sub-section (i) the Magistrate must found the accused *‘not 
guilty.’* 26 Cr. L. J. 40 o = A. L R. 1925 Oudh. 314=84 Ind. Cas. 944* Finding ‘‘not 
guilty’* is technical expression not necessarily equivalent to finding accused not guilty 
\vho did not commit acts charged. A. I R. 1930 All 795= 129 Ind. Cas. 262. Order 
of acquittal in warrant case "can be passed only on finding accused not guii.ty. 
Accused cannot be acquitted merely because complaiijant is absent. 26 Cr. L. J. 264= 
84 hid. Cas. 32S. Where charge is framed but complainant and his witnesses are 
absent on the day fixed for their cross-examination, the Magistrate, should either, 
adjourn the case or acquit accused under s. 2 58 (i)- A. I R. 193 ^ 79S = X29 Ind, 

Cas. 262. Acquittal amounts to honourable acquittal 61 C. 168* Procedure directing 
accused to be acquitted without writing judgment is irregulaL^ But defect is cured by 
s. 537 if failure of justice is not caused owing to such irregularit y. 34 Cr. L. J. 1036= 

^ This sub-section was substituted by s. 73 of the Code of Criminal Procedure 

(Ai^dmeni) Act, 1923 (XVIII of 1923) 

t Seg Sch* V. Form. XXIX, mfra. . , ■ 

Cr. F. Code 
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1933' A. L. J. 1244=* A. L R. 19335 All 660. In a warrant case, where charge is 
framed but parties do not appear on adjonroec! hearing, the Magistrate cannot act 
under 3,258. A. I. R. 1933 Cal 358«37 C. W. N. 7i2«34 Cr. L. J. 493=^143 Ind. 
Cas. 83 ; see also 34 Cr, L. J, 718.==^ A. L R. 1933 323* ' 

. 259, When the proceedings- ha¥e been instituted upon complaint, and 

upon any, day fixed for the hearing of the case 
Absence of complainant. complainant is absent, and the offence may 

be lawfully compounded,* (or /is not a cognizable offence,] the Magis- 
trate may, in his ■ discretion, ■ notwithstanding anything hereinbefore 
contained, at any time before the - charge has been framed, discharge the 
accused. 

Notes. — Where a Magistrate has passed an order discharging the accused under 
s. 259, his order is no bar to a re-trial of the case on a fresh" complaint. 28 M . 3^0. 
in a Warrant case, when the Magistrate arrives at the stage to which s. 254 applies 
it is his duty to frame a charge, and he should not discharge the accused under s. 259 
merely because the complainant was absent on the day of hearing. Rat. Un. Cr, C. 
347— Cr. Rg. 14. of 1896. If a magistrate discharges the accused for the non-appear- 
ance of the complainant under s. 259, Cr. Pro. Code, and subsequently excuse the non- 
appearance he must proceed de novo. Now of the evidence recorded in the first case 
can be carried over to the second case. 115 Inch Cas. 64= 3929 M. W. N. 184. After 
charge is framed the provisions of s. 259 will not apply. 26 Cr. L. J. 400= A. L R. 1925 
Oudh, 314=84 Ind. Cas. 944 ; see also 27 O. C. 316=26 Cr. L. J. 264= A. I, R. 1925 
Oudh, 306=64 Ind. Cas. 328 ; 1933 Cr, C. 1311== A, 1 . R. 1933 Pesh. 7S ; 76 Ind. Cas, 
33=25 Cr. L. j. 87 = A, I. R. 1924 Lah. 627 ; 55 M. 795=A. I. R. 1933 Mad. 505. 
After charge is framed, trial Court must proceed with trial even in absence of 
complainant and convict or acquit accused. 34 P. L. R. Lah. 39 — 22 Cr. L. J. 313= 
60 Ind. Cas. 1000. After framing of charge in non-compoundabie warrant case, 
position of complainant is^ that of witness ; he cannot be ordered to pay the costs 
of an adojurnment on his failure to attend. 35 Cr. L. J. 87 = A. I R. 1924 Lah. 
627=76 Ind. Cas. 23. Only in conpoundable case Magistrate can under s, 259 order 
discharge of accused person for want of prosecution. In non-com poundable cases, 
only the Public Prosecutor can withdraw the prosecution. 33 Bur. L. T. 244=22 
Cr. L. J. 753=* L. B, R 375 = 64 Ind. Cas. 273 ; 20 C. W. N. 698= 17 Cr. L. ). 193. 
Section 359 does not empower a Court to dismiss a warrant case in default, after 
a charge. Such dismissal of case on default does not amount 10 an acquittal, 
20 Cr. L. J. 703= 53 Ind. Cas, 491. Where summons case and warrant case tried 
together procedure should be that of warrant case. Court passed an order complainant 
absent, accused discharged, held, order did not amount to an acquittal in respect 
of summons case. 41 Mad. 727=7 L. W. 520=34 M L. J. 369=19 Cr. L. J, 613= 
(1918) M. W. N. 827. Discharge of accused under s. 259 owing to absence of 
complaint does not bar fresh trial on fresh complaint by complainant. A. I. R. 
1933 Pesb. 78=1933 Cr. C. 130. Dismissal of complaint or application is 
discretionary. A, 1 . R. 1933 Oudh. 430=10 O. W, N. 1037=1933 Cr. C. 1315. 
Where complainant is absent and accused is discharged, fresh complaint on same 
facts is not barred. A 1 . R. 1934 Nag. 215 = 1934 Cr. C 986 ; see also 152 Ind. Cas. 
249=1934 Cr. C. 4i8=A. L R 1934 All 340; 87 Ind. Cas. 928, In case of 
non-cognizable offence instituted upon complaint, axiom of acHo personalis moriitir 
cum persona^ does not apply. Trying Magistrate can allow the complaint to 
continue by a proper and fit complaint. 28 Bom. L. R. 288=27 Cr.L,J.49i = 
A. I. R. 1926 Bom, 178 = 93 Ind. Cas. 891. Where complainant dies before hearing 
and offence is non-compoundable though non-cognizable, Magistrate can still proceed 
with the case. 6 Rang. 664= A. I. R. 1929 Rang. 14-= 1 14 Ind. Cas. 681. Where a 
person is prosecuted by police for non-coinpoundable offence the case should not 
be dismissed on ground of want of prosecution. 28 Cr. J. J. 8i6=A. I R. 1927 
Oudh. 352 = 104 Ind. Cas 256. Where case was fixed at 7 a. m. after the 
prosecution had been closed and pleader for complainant was present but complain- 
ant; arrived a little . late, -order of -Magistrate dismissing complaint was revisable. 
27 L.; J, 1391 A. L R. 1927 Mad. I39«98 Ind. Cas. 607. 


* These rntdif w inserted by s. 74 of the Code of Criminal Procedure (Ammd^ 
ment) Act, i923’(Xl^|Ilof I925-), ^ ' 
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CHAPTER XXIR 


Op Summary Trials. 


Power to try summarily. thif Codf— anything contained 

fa) the District Magistrate, 

W any Magistrate of the first class specially empowered in this behalf by 
the Local Government, and 

(c) any Bench of Magistrates invested with the powers of a Magistrate 

of the first class and especially empowered in this behalf by the 
Local Government, 

nuy, if he or they think fit, try in a summary way all or any of the following 

Ofl6l1C6S5**-~* 

(f^) offences not punishable with death, transportation or imprisonment 
^ for a term exceeding six months ; 

(d) oUences relating to weights and measures under sections 264, 265 

and 266 of the Indian Penal Code ; 

(c) hurt, under section 323 of the same code ; 

(d) theft, under section 379, 380 or 381 of the same Code, where the 

value of the property stolen does not exceed fifty rupees ; 

(e) dishonest misappropriation of property under section 403 of the 

same Code, where the value of the property misappropriated does 
not exceed fifty rupees ; 

(/) receiving or retaining stolen property under section 41 1 of the 
same Code, where the value of such property does not exceed 
fifty rupees ; 

( ^) assisting in the concealment or disposal of stolen property, under 
section 414 of the same Code, where the value of such property 
does not exceed fifty rupees : 

(^) mischief, under section #27 of the same Code ; 

(/) house-trespass, under section 448, and offences under sections 451, 
*[453, 454], 456 and 4s7of the same Code / 

(/) insult with intent to provoke a breach of the peace, under section 
504, and criminal intimidation, under section 5o6, of the same 
Code ; 

(A) abetment of any of the foregoing offences ; 

(/) an attemept to commit any of the foregoing offences* when such 
attempt is an offence ; 

(m) offence under section 20 of the Cattle-trespass Act, i87r ; 

Provided that no case in which a Magistrate exercises the special powers 
conferred by section 34 shall be tried in a summary way, 

(2) when in the course of a summary trial it appears to the Magistrate or 
Bench that the case is one which is of a character which renders it undesirable 
that it should be tried summarily, the Magistrate or Bench shall recall any 
witnesses who may have been examined and proceed to re-hear the case in 

manner provided by this Code* 


Hotes,— "An accused person cannot be convicted in a summary trial of an 
offence which cannot be tried summarily, U. B* R* (1897 — 1901) Vol I, 75. An 
offence under s, 121 of the Indian Railways Act, is an offence which is summarily 
triable under this section, A. W, N. 1902, 24. The offence of cattle lifting is a serious 
one and ought not to be tried summarily, 6 S, L, R. iol~ 17 Ind. Cas. 4i2«i3 Cr. L. 
J. 780, This section gives the Magistrate a power to try summarily all cases not 
punishable with death, transportation or imprisonment for a term, exceeding six 


^ These figures were inserted by the Repealing and' 'Amending Act 


1903), sec Fart E of the Second Schedule^ 
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months, and there is nothing in law to restrict the MagisiraU) exercising stidi powers 
in cases under the Companies Act. u A. L. J. I96=« i8 locL Cas. 665==: 14 Cr. L. ]. 105 
=35 A, 173. It is manifest that a summary trial is iniended to Ijc; directed towtirds 
the offences which are appropriate for such form of trial ^ While it rnay^ i:;e legal to 
use that procedure in a particular case, it does not follow that Jt Is clesintide. 
All offence which may seem very grave when regarded only from the jioint 
of view of the section applicable may really be^ in the light of its particular 
circumstances of a' trivial nature. 30 Cr, L. J. 505 — A, 1. R. , 1,929 All, . 267. Juris- 
diction to try summarily is derived from nature of charge. 1930 A. L, j- 1490 = 
32Cr. L. J. 556«53 A. 218- A. I R. 193^ AIL S^- Suiiiinary procedure is in- 
appropriate in case of Government servants. 33 Cr. L. |. io8==^33ilL.R.^i77- 
A. LR, 1932 Lah. 1S8. Where Sub-Judge with powers of ist Clas-^ .Magisiraic 
and power to try cases under s. 260 is transferred, he cannot exercise such powers 
unless he is empowered by fresh notification. A. I. R. 1933 Sind. 93 ^W 33 Cr, C, 
1438. Where- the case is of a petty character, powers under this section can he 
properly exercised. A. I, R, 1933 Oudh. S ^—34 C. L, J. 547==9 O. W. N. hqG. In 
a summary trial where a non-appealable sentence is passed the Magistrate need only 
record a finding and his reasons for it, 21 Cr, L. J. 442 — 56 Ind. Cas. 234. The 
mere fact of there being a large number of accused is not a conclusive reason 
against trying a case in the summary method. 28 Cr. L. J. 140 = A. !. R, 1927 All. 
n6==9g Ind. Cas. 348. A summary trial in a case involving complicated questions 
of right and title is improper, as it would prejudice the accused. 55 Ind.^ C;is. S54. 
Summary procedure in case of serious offences, though legal, is inappropriate. 14 N. 
L. R. 90=19 Cr, L. J. 1003=48 Ind, Cas. 343. Summary trial by Magistrate not em- 
powered to try European subject summarily is void. 39 M. 942 = 29 M L. J. 758= 16 
Cr. L. J, 773. A summary trial would be improper where there is a large number of 
accused and the number of witnesses is also very large. 3 Lah, L. J. 34 = 22 Cr. L. J. 
145 = 59 Ind. C. 849 ; but see 28 Cr. L. J. 140 = A. L R. 1927 AIL 136. There is nothing 
in the Code which requires a Magistrate in a summary case to place upon the record, 
the notes of the evidence or a full statement of the examination of the accused 
persons. 3 O- W. N. 946=A. 1 . R. 1927 Oudh. 42 = 99 Ind; Cas. xo8. In a case tried 
summarily the mere fact that there is an omission on the Magistrate’s part to ask 
the accused, whether he wants any of the prosecution witnesses for further cross- 
examination, is not sufficient to make the trial illegal. 28 B. L. R. 96 = 27 Cr, L. J. 
431 = A. 1 . R. 1926 Bom. 226. There is nothing improper if the Magistrate is influenced 
by the police report in directing a summary trial. 28 Cr. L. J, 140= A. I. R. 1927 
AIL 132 = 99 Ind. Cas. 348. Where a Magistrate after partly trying a case as a 
warrant case charged the accused and tried the case as a summary one, the trial is 
illegal and a de novo trial was necessary. 21 Cr, L. J. X57 = 37 C. L. J. 105. The 
Magistrate should ordinarily restrict summary trial to simple cases ; but the mere 
fact that the case involves a question of title or is trial of a public servant is not 
itself a reason for not doing so. 26 Cr. L. J. X452 = A. 1 . R. 1926 Oudh, 63=89 
Ind. Cas. 972, Where accused is charged and convicted of offence triable 
sumn^rily, any exaggeration as to nature of offence does not affect jurisdiction 
to try summarily. A. I. R, 1931 All. Sx = i93o A, L. J. 1490. Where an offence 
as disclosed was not summarily triable and the Court adopted the summary procedure 
the High Court set aside the conviction and remanded the case for retrial. A. 1 . R. 
1930 Cal. 711 = 128 Ind. Gas. 208. It is not right for a Court to minimise an offence 
by shutting its eyes to a graver offence, disclosed by the fiicts found, in order 
to justify itself in trying the case summarily. 51 A, 520=1929 A. L. J. 340=30 
Cr. L. J. 686= A. 1 . R. 1929 All. 349 ; see also 52 B. 254=30 Bom, L R. 371 = A. L R. 
1928 Bom, 142= T09 Ind. Cas. 220. But where the charge is under ss. 457 and 354 
and the Magistrate during trial disbelieving evidence gives up charge under s. 354, 
the trial can be held summarily, 31 C. W. IN. 583 = 28 Cr. L. J. 697 = A. I. R. 1927 
Cal 505. An offence falling under s. 211 Penal Code cannot be tried summarily. 
A. I. R. 1930 Cal 711 = 138 Ind. Cas. 208. In Sind, where cattle thieving is so 
prevalent and so often goes unpunished, it is necessary that deterent sentences 
should be impose^ and a Court should not try such a case summarily. 28 Cr. 

J. 959*®* A, I. R. X927 Sind.; -257= 105 Ind. Cas. 671. Though offence maybe 
light or technical summary procedure should not be adopted, if there is great 
volume of evidence • or . very complicated issues arise and where taking exhaustive 
notes of -evidence ia necessary. ■ 19 S« L. R. 136=26 Cr. L. J. 1026= A. L R. 1925 
Sind. 2B4.*? 87 Ind* ' Cas. 9x4.; In a case of theft in which value of property does 
not exceed Rs* 50, the procedure $t the trial is regulated by section 355 and not 
by section 356.' '21 ALB. J. i76=A*\L. J. J79«A. HR. 1923 All 432=69 Ind. Cas. 



imprisonment for a term exceeding three 
sheil be passed in the case of any coi 
under this Chapter. 

trial the procedure laid down for warrant cases, 

“ "nde 31 Cr. L. J. 6 : ' 

in default of fine cannot be awarded. ^ 

* section 262; in summary trials the maximum 
three months in the case of any c onviction, 
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25 Cr. L. J. 240=2 Bur. 


57. Where there are several accused and charge against one is not summary, 
the case cannot be tried summarily. 27 C. W. N. 148=25 Cr. L. J. 528 = 77 Ind. Cas. 
992. Before a Magistrate can try the accused in a summary form, he has to 
satisfy himself, that: the property involved is less than Rs. 50 in value. 6 P. L. T. 
i 14=25 Cr. L. J. 545 = A. 1. R. 1922 Pat. 227 = 81 Inl Cas. 33. An offence under 
s. 60 of the Excise Act being punishable with imprisonment for one year cannot 
be tried summarily, and if it is so tried, the proceedings are void. 28 0. C. 123= 

28 Cr. L, J, 800=86 Ind. Cas. 432. Where a person is prosecuted under s. 130 read 
with s. 126 (a) of the Railways Act, the offence is not one exclusively triable by a 
Court of Sessions. 3X Bom. L. R. 768 = 20 Cr. L. J. 699. Where a charge of 
of theft the value of property is over Rs- 50. summary trial is improper. 20 C. W. N. 
1212= 17 Cr. L. J. 473 = 36 ind. Cas. 153. The High Court as a Court of Record 
has jurisdiction to deal summarily with contempts of Courts. 6 Lab. 528=26 M. L. R^ 
772 = A. I. R. 1926 Lab. 1 = 89 Ind. Cas, 833. A Magistrate acts without jurisdiction 
if he reduces a grave offence to a minor one with a view to give himself jurisdiction 
to try case summarily. 15 Lab. 610 = A. I. R, 1934 Lab. 243. A summary trial 
is not proper in a contentious and complicated case which requires a lengthy enquiry 
extending over several months. 35 P. L, R. 126 = 35 Cr. L. J. 1094. Judgment 
in a summary trial in a single sentence is improper. A. I, R. 1934 Oudh. 177 = 
35 Cr. L- J. 677= n O. W. N. N. 487. Where more than one offence of receiving 
and retaining stolen- property are tried together, aggregate value of the property 
is not to be taken. A. I. R, 1934 Sind. 185. A trial under Child Marriage Act, 
1929 may be summary. A. I. R. 1934 Ail 331. 

261. The local Government may confer 
on any Bench of Magistrates invested with the 
powers of a Magistrate of the second or third 
class, power to try summarily all or any of the 
following offences ; — 

(a) offences against the Indian Penal Code, sections 277, 278, 279, 
28s, 236, 289, 290, 292, 293, £94, 323, 334, 335, 34i, 352, 426, 

^[477 and 504] ; , ,* 

(f) offences against Municipal Acts and the conservancy clauses of Police 
Acts which are punishable only with fine or with imprisonment 
for a term not exceeding one montht [with or without fine] ; 

(4 abetment of any of the foregoing offences, 

(if) an attempt to commit any of the foregoing offences, when such 
attempt is an offence. 

Notes. — Section 355 does not apply to offences coming under s. 261 cl. (b). 

29 Bom, L. R. 710 = 28 Cr. L. J. 537 == A. L R. 192? Bom. 426. In a, case falling 
under s. 261 (b) in which an appeal lies, even if rough notes of evidence are taken 
by the Magistrate, they need not favour part of the record under cl. (2) of s. 264. 
29 Bom. L. R. 710=28 Cr. L. J. 537- A. I. R. 1927 Bom. 426=102 Ind. Cas. 345. 

262. (i) In trials under this Chapter, the procedure prescribed for 

summon cases, shall be followed in summons 
cases, and the procedure prescribed for warrant- 
cases, shall be followed in warrant .cases, except 


power to 
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less power. 
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( 2 ) No sentence of 
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L. J. i5o=-76 Ind. Cas. 704 A separate seatence to the extent of three months 
may be passed for each separate conviction. A. 1 . R. 1934 Sind. 185 ; but see A. L R. 
j[934'Rang, xi6= 12 Rang J 32 , where it has been held that in a summary trial 
two sentences of three .months- ' for two offences cannot be passed to run coiisecii* 
lively. There is no difference. between, summary trials of summons cases and the 
ordinary, trials of summons cases. 46 M. 766=45 M. L. J. 230=34 Cr. L. J. 847 = 
74 Ind. Cas. -959.. Where in a summary trial of warrant case, no charge is framed, 
further cross-examination cannot be claimed as of right, 137 Ind, Cas. 614 = 9 
O. W, N. 334=23 Cr. L. J. 506= A. 1 . R, 1932 Oudh. 242. 

'2.6S. , In , cases where, no appeal lies, the Magistrate or Bench of Magis- 
trate need not record the evidence of witnesses 
.or frame a .formal charge j but he or they shall 
..enter,.- in - such form as the Local Government 

may direct, the following particulars : — 

(a) the serial number ; 

(b) the date of the commission of the offence ; 

{€) the date of the report or complaint ; 

(d) the name of the complainant (if any) ; 

(^) the name, parentage and residence of the accused ; 

(/) the offence complained of and the offence (if any) proved 

and in cases coming under clause (^), clause (e)^ clause {/) or 
clause {g) of sub-section (r) of section 26 o, the value of the pro- 
perty in respect of which the offence has been committed. 

{g) the pha of the accused and bis examination (if any) : 

(A) the finding, and, in the case of a conviction, a brief statement of the 
reasons therefore ; 

(f) the sentence or other final order ; and 

{j) the date on which the proceedings terminated. 

Notes.— In the case of a summary trial , the provisions of this section must be 
fully and strictly complied with, in this sense, that the record must be sufficiently 
exact and sufficiently full to enable the Judges of the Revisional Court to say whether 
the law has been complied with or nor on the points to be recorded. 2 C, L. J 565= 
10 C. W, N. 79-3 Cr. L. ]. 178. A summary trial applies only to short and simple 
cases where little evidence is needed. 25 W. R. Cr. 65. This section excuses a 
Magistrate trying a criminal case according to the summary procedure from record- 
ing evidence of any of the witnesses, but not from hearing the evidence of all the 
witnesses, x6 C. W. N. 984=390. 931 = 17 Ind. Cas. 71 = 13 Cr. L. J. 759. This 
section does not give the Magistrate any discretion whether he will examine the 
accused or not. 15 Cr. L, J. 759. 190=22 Ind. Cas. 766=18 C. W. N. 1247 = 4x0. 
743. Under section 263 (b), a brief statement of the reasons for conviction must be 
given. The reasons should amount to showing that there is evidence to prove the 
existence of the ingredients necessary to complete the offence. 10 A. L. J. 251 = i6 
Ind- Cas. 516=13 Cr. L. J. 708. A Magistrate or a Bench in a summary trial should 
give a brief statement of the reasons for their finding and not a judgment in a 
single line, 20 Cr. L. J. 431 = 5 ^ lud. Cas. 207 ; see also i Pat. L. T, 716=21 Cr. L. 
J. 656=57 Ind. Cas. 672. In a summary trial the judgment need not be very long 
and detailed one but it is duty of the Magistrate to give a brief siimm.qrv 
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tioned in s. 263 ; but framing of a charge and notes of evidence are not necessary. 
26 Cr* L.J, i354=^A. L R. 1925 Oudh. 722 = 89 Iiid. Cas. 310. 3 , 263 must be read 
with section 355. Where it is difficult for a Magistrate to determine at the initial 
stage whether he will or will not pass an appealable sentence, the course he has to 
adopt is to make a memorandum of the substance of the evidence. But if, at the 
initial stage, he can make up his mind that in any event the sentence to be passed 
by him will not be appealable, he need not record the evidence. The record of the 
evidence becomes part of the record of the case and must not be destroyed. Where 
the evidence was recorded and was subsequently destroyed, the conviction must be 
set-aside, 48 C. 280=22 Cr. L. J. 462 = A. I. R. 1921 Cal. 165 = 61 Ind. Cas. 846 ; 
see also 44 M. L. |. 84- 17 M. L. W. 18 = 32 M. L. T. 100 = 46 M. 253=24 Cr. L. J. 
84=71 Ind. Cas. 2T2 ; 26 Cr. L. J. 1454=89 Ind. Cas. 974. Magistrate must record 
reasons for conviction. A. I. R 1932 Oudh. 98 = 8 O. W. N. 1376=7 Luck. 498=33 
Cr. L. J. 342 ; see also 20 M, L. W. 330=25 Cr. L, J. 1084=81 Ind, Cas. 908 ; 28 
Cr. L. J. 495 = A, h 1939 Nag. 250=101 Ind. Cas. 671. But omission to briefly 
record reasons for hading is a merere irregularity curable under s. 537. Where in a 
non-appealable case, it appears that there is clear evidence justifying the conviction. 
26 Bom, L. R. 1236=26 Cr. L. J. 466=A. I. R. 1925 Bom. 138 = 85 Ind. Cas. 146. 
The facts found by a Magistrate in a summary trial must clearly show that the 
offence had been committed and that his record, however meagre ought to be 
sufficient to establish the necessary ingredients of the offence of which the accused 
had been found guiliy. 10 Lah. 231=29 P. L. R. 647 = 29 Cr. L. J. 877 = A. I, R. 
1929 Lah. 378=10 Ind. Cas. 461 ; see also 26 A. L.J. 100 = 29 Cr. L. J. 265= 
A. 1. R, 1928 All. 266=107 Ind. Cas. 592 ; 32 P. L. R. 53 = A. I. R. 1931 Lah, 33 ; 
A. L R. 1934 Lah. 596=35 Cr. L. J. 1464 = 36 P. L. R. 310 = A. L. R. 1934 Lah. 182. 
In summary cases the recording of evidence is governed by ss. 263 and 264 and 
s. 355 has no application at all to summary cases. In such cases it is not incumbent 
on the trying Magistrate to record any notes of the evidence. 58 B. 298 = A. 1 . R. 
1934 Bom. 157=36 Bom. L. R, 212 ; see also 25 A. L, J. 1^10=49 A. 261 = 28 Cr. L. 
J* 97 ; 49 A. 131. In a summary trial likely to be adjourned for a long date, 
Magistrates should make sufficient memorandum to enable them to write proper 
judgment A. L R. 1931 Bom. 142 = 32 Cr. L J. 276=32 Cr. L. J. 276=32 Bom. L, R 
1499. Where examination of an accused person is a proper examination it is not* 
necessary in a summary trial in a warrant case for the Magistrate to record examina-* 
tion in detail 6 Pat. 504=8 P. L. T. 757=A. L R. 1927 Pat 369=106 Ind. Cas. 221 
In a summary trial under s. 263, when no charge is framed the accused has no right 
as such to recall the witnesses for the prosecution. 28 Bom. L. R. 95 = 27 Cr. L. J. 431 
= A. I. R. 1926 Bom. 226 = 93 Cs-s- ’^ 59 * words “if any” in s. 263 do not limit 
the obligation imposed on Courts by s. 343, or render it inapplicable to summary 
trials ; they merely have reference to those cases in which owing to the admission 
and plea of the accused, or owing to the weakness of the evidence called in support of 
the prosecution, the accused can be convicted on his own plea, without taking oj 
evidence or acquited on the evidence without the exmination referred to in section 342. 
20 S. L. R. 34=26 Cr. L. J. 1554= A. 1. R. 1926 Sind, i (F.B.) Where an appealable 
case in a summary trial, the procedure as laid down in ss. 262 to 264 was exactly 
carried out, except that a formal charge was not framed, it does not vitiate the con- 
viction. There is considerable doubt whether the framing of a charge under s. 264 in 
a summary trial is essential whether an appealable sentence is parsed or not. 53 C. 
738 = 27 Cr. L. J. x 295 = A. I. R. 1526. Cal 1202=98 Ind. Cas. igr. Magistrate should 
record not only plea of accused but also his examination though not in full A. I. 
R* ^935 All 217. 

264 (f) In every case tried summarily by a Magistrate or Bench in which 
. , , , an appeal lies, such Magistrate or Bench shall, 

Record m appealable cases. before passing sentence, record a judgment embo- 
dying the substance of the evidence and also the particulars mentioned in 

section 263* 

( 2 ) Such judgment shall be the only record in cases coming within this 
section, . ^ ■ 

Notes.— Under this section Magistrates need not record the substance of depo- 
sitions ; but may state generally the substance of the witnesse^s evidence.^ 25 W« R. 
Cr. 6. The substance of the evidence is required by s. 264 is a matter distinct from 
the facts which may be considered as proved by the evidence and it should be recor- 
ded in such a manner that a Superior Court acting in appeal or revision may be in a 
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position to Judge that there were sufficient material- before the magistrate to support 
the conviction. Jamna Prasad v. Emperor^ O, W. N. 45== i i6 lad. Cas. §7 — 30 Cr. 
L. J. SS7. Court has discretion in the mode of recording evidence and may record a 
complete summary of evidence or only the substance. A. L R. 1931 Mad. 238 = 
1931 M. W. N. 118=118=1631 Cr. C. 329. Where the accused is tried summarily 
and sentenced to an appealable sentence, the Magisirate must write a judgment 
embodying the substance of the evidence on both sides. 24 Cr. L. J. 484 = 72 Ind, 
Cas. 984. Where evidence is recorded by pencil on scraps of paper, the pencil record 
should not be destroyed and replaced by fair copy, i Pat. L. T. 63 = 21 Cr. L. J. 
229=55 Ind. Cas. loi ; but see 25 A. L. J. 346 = 49A. 562= A. L R. 1927 All 480= 
loi Ind. Cas, 474. In a summary trials it is important that there should be clear 
findings on questions of facts because it is only through such findings that the 
Court of revision can form its own judgment, with regard to the legaliiy of the 
proceedings of the trial Court. A. I. R. 1924 Oudh. 297 = 75 Ind. Cas. 292. Where 
the accused is tried summarily and sentenced to an appealable sentence, the Magis* 
trate must write a judgment embodying the substance of the evidence on both sides. 
24 Cr. L. J. 484=A. I R. 1924 Oudh. 167 = 72 Ind. Cas. 948. Where a Magistrate 
tries a case summarily, takes rough notes, those rough notes should not be trans- 
cribed and attached to the record. 19 S. L. R. 136 = 26 Cr. L. J. 1026= A. L R. 
1925 Sind. 284=87 Ind. Cas, 914* The substance of evidence should be plainly 
stated. The appellate Court should not be driven to inference in order to find out 
the substance of the evidence, 30 Bom. L. R. 954=29 Cr. L. J. 1005 = A, I R. 1928 
Bom. 433=112 Ind. Cas. 221. In summarry trial, no formal charge need be framed 
whether the case is appealable or not. 7 Lah. 303 = 8 L. L J. 140=27 Cr, L. J. 639 
= 27 P. L. R. 265= A, I. R, 1926 Lah. 301 = 94 Ind. Cas. 415. Notes of evidence by 
Presiding Magistrate of other material not part of the record cannot be called for by 
Appellate Court to test substance of evidence in judgment. 53 M. L. J. 32 = 25 M. 
L. W. 43=1927 M, W. N. 40=28 Cr. L. J, 138 = A. L R. 1927 Mad. 298 = 98 Ind. Cas. 
346 ; see also 55 M. L. J. 117=29 Cr. L. J. 625 = 28 M. L. W. 394=A. L R. 1921 
Mad. 267=109 Ind. Cas. 897. iividence for and against must he fairly stated. 
Finding must be justified by evidence. A. i. R. 1933 All 31 = 34 Cr. L. J. 489=55 A, 
91 = 1932 A. L, J. 1125. Where a case is hotly contested Magistrate should not 
try it summarily. A. I. R. 1931 Mad. 233=33 L. W. 311 = 32 Cr. L. J. 689=131 
Ind. Cas. 174. 
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(i) Records made under section 268, and judgments recorded tinder 
of record anri section 264 shall be written by the presiding 
officer, either in English or in the language of 
the Court, or, if the Court to which such presiding 
officer is immediately subordinate so directs, in such officer’s mother-tongue. 

(2) The Local Government may authorise any Bench of Magistrates 

Bench may be authorized to f 

employ clerk, aforesaid record or judgment by means of an 

^ ^ ’ officer appointed in this behalf by the Cvurt to 

which such bench is immediately subordinate, and the record or judgment so 
prepared shall be signed by each member of such Bench present taking part in 
the proceedings. 

( 3 ) If no such authorization be given, the record prepared by a member of 
the Bench and signed as aforesaid shall be the proper record. 

(4) If the Bench differ in opinion, any dissentient member may write a 
sep^m:e Judgment 

Notes.—The intention of this section is that by whomsover the judgment and 
rebofd may have been written they shall be signed by all the members present. S. 367 
of the Code does not afford any assistance in the construction of this section. 57 
M. L. J. 763. If the record is prepared by a member of the Bench and not by the 
presiding officer, it is to be signed by each member of the Bench. But where a 
judgment of a Bench is prepared Dy the presiding officer it is sufficient if he alone 
signs ih 2 1 M. L. W. 498=1928 M. W. N. 7^5=55 M. L, J. 576=29 Cr. L. J. 

^237=A-. L R. ■1928 Mad, 1172, A judgment of a Bench of Magistrates 
has tb'Be-'signed by the writing of the Tull names of the Magistrate and not the mere 
putting ih A., L R, 1930 Mad. S97 « 129 Ind.' Cas, 633. All the Magistrate 

shouM sign. ! 
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GHAPTER mmOL 


Of Trials, BEfOES High Courts and Courts of -S essions. 


®TI'gh Cotirt**, definecl, 

Imiiaii 

'‘Cuint 


2iS. Ill ibis Giap£er, except in sections 276 and 307, and in Chapter'X¥IiI 

the expressions Court^’ means a High 

Comt of Judicature established^^ under the 
High Courts Act, 1861 , f | (or the -Government of India' , Act, , 
and includes § [the Chief (Courts, of Oudh . and Sind) || ] | the f 
of the Judicial Commissioners of the Central Provinces,’^’^’^ and ft 
tt such Ollier Courts as the Governor-General in .Council may, ' by* .notification 
in the Gazette of India, declare to be ' High :Co.arts for the purposes' of this 
Chapter [and of Chapter XVIII]* 

Notea*— An appeal lies from the decision of a Judge of the Court of the Judicial 
Commissioner of Sind holding a sessions trial. For purposes of appeal, such trial 
is a sessions trial, iq S. L. R. 3o8«26 Cn-L. J. 562:«:A. I. R. 1925 -Sind. 249*85 
hid. Cas. 706^ When the only offence with which the accused is charged was one 
under s. 396 which is not triable by a Jury, the accused should not have been tried 
by the Jury at all. 22 O. C. 130=20 Cr. L. J* 691*52 Ind. Cas. 659. 

267. All trials under this Chapter before a 


High Court shall be by jury, 


Trials before High Court to 
be by jury. 

and notwithstanding anything herein contained, in all criminal cases trans- 
ferred to a [High Court under this Code or under the Letters Patent of any 
High Court established under the Indian High Courts Act, 1861, |||| W or the 
Government of India Act, 1915,] the trial may, if the High Court so directs, 

be by jury. 

A case can be transferred by the High Court from a Jury District to a non-jur}^ 
district. lo S. L. R, 154* 18 Cr. L. J. 51 *37 Ind. Cas. 35. 

268. All trials before a Court of Session 
shall be either by jury, or with the aid of 
assessors. 

Notes. — .^s regards difference between trial by jury and trial by assessors, vide, 
27 C. 295 ; 24 M. 523; 45A. 125. Where the Judge after the assessors have been 
discharged takes further evidence, the trial is vitiated. 19 A. L. J. i==43 A. 125*22 
Cr. L. J. I27*A. L R. 1921 All. 284 ; see L. R. lA. 34 Cr. Where the Sessions 
Judge tried a case with the aid of a number of assessors less than that fixed by law, 
there has been no trial at all. 20 N L. R. 129*25 Cr. L. J. 459=77 Ind. Cas. Sti, 


Trials before Court of Session 
to be by jury or with assessors. 


^ The words **or to be established'^ were omitted by s. 2 and Schedule of the 
Amending Act, 19? 6 (Xlil of 1916). 

t See now the Government of India Act, 1915 (5 & 6 Geo. 5, c. 61). 

I These words and figures were inserted by s. 2 and Schedule of the Amending 

Act, 1916 (XIII of 

^ These wOfds were inserted by s. 12 of the Criminal Law Amendment Act, 1923 

( Xil of 1933. ) 

i Inserted by Act XXXHI of 1925. 

^ Subsiimied by Act 34 of 1926. 

** The words **the Chief Court of the Punjab'* were repealed by the Repealing 
and Amending Acr. 1909 ( XVIIl of 1919 ). 

ft The words ‘*the Chief Court of Lower Burma and'* were repealed by s. 3 and 
Sch- II of the Repealing and Amending Act, 1913 (XI of 19^3)* 

Certain words here omitted by Act XXXll of 1925. ' ■■■ 

|§ These words and figures were added by s. 76 of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIlI of 1923). " . ■ 

j!t| See now the Government of India Act 1915 (5 ^ ^ 5» c. 61). 

iflF These words and figures were inserted by s. 2 and (Schedule of the Amending 
Act I9I6)» (XIII of 1916). _ _ _ _ _ ^ - ■ 

Cr*P-Code-^a8.. - ... . ...... 



^ The woMsJVitli thejSpredous sanctlOB of the Goveroor-General in CoanciP^ 
were omitted % and Sch. iiof the Bevokmon Act, 1920 (XXXIIi of 1920). 


trials before Court of Session 
to be by jury. 


In case of translation of the -charge to.: the ' Jury who did not know English by the 
mibfjc prosecutor, accused's Advocate is allowed to object then and there 10 any 
mistake in'^ translation, ■ 29 Cr.-L. J. 638=^=47 C. L. J. 449=* A. L R, 1928 Cal. 40?» 109 
lod Cas. 910. . Under this section all trials before a Sessions Court must be either 
■ with a ju ry or- with the aid of assessors. - In i..he case of trial with ^the aid of assessors, 
it -is incumbent on the Sessions Judge .make a record of the opinion of the asses- 
- sors OH' all - the charges ; -failure ■ of which will make the trial void in tot&^ 150 Infh 
■Cas. 'S 09=*35 Cr* J‘ 1066^11 O. W. N. 831 = A. !. R. 1934 Oiidh, 354. In case of , 
joint trial of offences triable with the aid of jury and with assessors, if jury disbelieve 
evidence as to minor charges, the Judge so as offences triable with assessors can 
still consider entire evidence. A. L R. 1934 All. 61, 

269* (0 The Local Government may, by order in the official Gazette* 

^ direct that the trial of all offences, or of any 

Local Government may order p^^^i^uiar class of offencts, before any Court of 

Session, shall be by jury, in any district-, and may, 
with the like sanction, revoke or alter such order. 

( 2 ) The Local Government, by like order, may also declare that, in the 
case of any district in which the trial of any offence is to be by jury, the trial of 
such offences shall, if the Judge, on application made to him or of his own 
motion so directs, be by jurors summoned from a special jury list, and may 
revoke or alter such order. 

( 3 ) When the accused is charged at the same trial with several offences of 
which some are and some are not triable by jury, he shall be tried by jury for 
such of those offences as are triable by jury, and by the Court of Session, with 
the aid of the jurors as assessors for such of them as are not triable by jury. 

Notes.— As regards the meaning of “cla^s of offonces*’ vide, 23 M. 632. Trial by 
jury is more advantageous to accU'^ed than one by assessors. A. I. iL 1931 Bom. 
• 3 I 3»32 Cr. L. J. it47«55 B. 576«3^ Bom. L. R. 6/5=124 Ind. Cas. 347. Where 
offence of rioting is excluded from jury and an offence under s. 325 is triable by jury, 
Charges underss. 325 and 149 I. F. Code is not triable by jury hut by Judge with asses- 
sors. A. L R. 1933 AIL 128=55 A. 68=34 Cr. L. | 441-1932 A. L. J. 1103“ 142 Ind. 
Cas. 800. Local Government only and not High Court can decide whether a Sessions 
Court shall try a case with jury or assessors. A. L R. 1931 Bom, 313 (S. B.) = 32 Cr. 
L. J. 1147=55 B. 576=33 Bom. L, R. 675. In a case where a person is tried by a 
jury and there is another charge tried by the Judge, the right of appeal from the 
judgment of the Sessions Judge is retained inspite of the words “same trial” in 
'the section. 18 Cr. L. J. 346=88 Ind. Cas. 730. Alteration of charge from 
s. 43^ to s. 436 read with s. 149 does not make s. 436 offence triable by jury. 
SPat,238=7 P. L. T. ! 178=27 Cr. L. J. 5i2=A. 1 . R. 1926 Pat. 253=93 J»d. 
Cas. 976. An accused charged under s. 412 (triable by jury) can be convicted 
under s. 411 (triable by aid of assessors) though not separately charged, 27 
Bom. L. R. 1416=27 Cr, L. J, 650=94 Ind. Cas 602 = A. L R. 1926 Bom. 134. 
An accused was tried by a jury with an offence punishable under s. 595. 
Penal Code, and was acquitted. In the same trial he was tried for an offence under 
s. 39b, Penal Code with the same jury sitting as assessors. The Judges summing up 
covered both the charges. Failure to write a separate judgment in a case where the 
procedure laid down by s. 269 (3) is followed, does not vitiam the trial. 4 Lock. 72! 
= 31 Cr. L, I. 599=6 O. W. N. ioo7=A. LR. 1930 Oudh. 57 = 123 Ind. Cas, 

The accused was tried under s. 235 for several offences, some triable by jury and 
others triable with the aid of assessors. On the charges triable by the jury, the 
accused were acquitted but for offences triable with the aid of assessors the opinion 
of all the jurors as assessors was not taken and consequently on appeal, the case was 
remanded for retrial. that retrial should be only for offences triable with 

assessors. 27 Cr. L. J. noo=8 P. L. T. 12=6 Pat. 2o8=A. L R. 1927 Pat 13=97 
Ind. Cas. 364. 

Trial before Court of of 

Session, to be conducted by ' Session, the prosecution shall be conducted 
Public Prosecutor. “y ^ Public Prosecutor, 
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CO0B OF CRIMINAL FEOCEOUHE. 


Nofe6S.*«--The ^ provisioiis .contained in 'tb!s section' is- :■ merely directory. i88y 

■P.,R, 35.,, '■ 

. B.-^Commemement of Proceedings* 

27 '1 * (i) When the Court is ready to ■ commence the trial, the 'accused 
^ ^ , shall appear or be brought before it, and the 

Commencement of trial. Court and explained 

to him, and he shall be asked whether he is guilty of the offence charged, or 

claims to be tried* 

Pi of If the accused pleads guilty, the plea shall 

^ be recorded, and he may be convicted thereon. 

Notes.— This section ^oiily says that' plea' shall be recorded, and he may 
be convicted thereon.” A judge js quite at liberty tb continue the trial even after 
such plea. 23 M. 151=5:2 Weir 335./ Where an accused makes a long rambling 
statement more or less admitting guilt, it is safer for the judge to record a plea of 
not guilty and to proceed to try tiie case in the ordinary way, recording the evidence. 

5 A. L. J. 157=*7 Cr. L. J. 295. An accused should never be called on to plead 
in the alternative, but separately to each of the heads of a charge, Rat. Un. Cr. 
C. 327. If the accused pleads guilty on a charge, the plea should be recorded. 
Where no such plea appears on record, the conviction is bad, and must be set 
aside and a new trial ordered on the charge. 5 M. L, T. 216=4 Ind. Cas. 1126=11 
Cr. L. J. 193. A plea of guilty should not be accepted in capital cases. 169 P. L. R. 
1905=854 P. R. 1905 = 3 Cr. L. J. 8a. After plea of guilty or after conviction, person 
ceases to be accused person. A. L R. 1931 Cal. 341=35 C. W. N. 490=1931 Cr. C. 
405. In case of joint trial of accused person, the practice of refusing to accept plea 
of guilty of one accused in order that his confession may be taken into consideration 
against" his co-accused is illegal and an abuse of the process of the Court. Ibid 
Section 271 though it directs that the plea of guilty shall be recorded, does not direct, 
that the accused shall be convicted thereon, but only that he may be so convicted. 

It is left to the discretion of the presiding judge. A. L R. 1928 Cal. 775 = 30 Cr. L. J. 
508 ; see also 24 A. L. J. 318 = 27 Cr. L. J. 449= A. I, R. 1926 AIL 318=93 lad. Cas. 

241 ; A. I. R. 1923 Nag. 251=21 Cr. L. J. 570=73 Ind. Cas. 266. It must be 

clear to the accused what offences he is charged with. Every addition or alteration 
to the charge must be read over and explained to the accused. 18 A. L. J. 442 = 21 
Cr. L. J. 410=56 Ind. Cas. 58. It is in the discretion of the Judge to continue 
trial, even after plea of guilty. The Judge must record reasons for doing so but 
an omission to do so is not illegal. 20 O. C. 136=18 Cr. L, J. 742 = 40 Ind. Cas. 
742. It is not the practice to accept plea of guilty where the natural sequence would 
be a sentence of death. 19 Bom. L. R, 35^= 18 Cr. L. J. 699=40 h^d. Cas. 699 ; 
see also A. L R. 1934 Sind. 204. An accused can plead guilty even at a latter 

stage of the trial. A. 1. R. 1934 Pat. 33o=*35 L. J. 1322. The expression 

•‘Court** means the Judge. After exercise of discretion under sub-section (2) no 
consideration can be adduced to show that discretion was not properly exercised. 
Ibid, The plea of guilty is a statement, which if accepted by the Court, amounts 
to a waiver on the part of the accused of trial. It is not a confession such as is 
dealt with in the Evidence Act. Ibid, The Court should consider carefully whether 
the accused fully understands the nature of the charge to which he pleads guilty. 
12 Rang. 616, 

272. If the accused refuses to, or does not, plead, or if he claims to be 

tried, the Court shall proceed to choose jurors 
or assessors as hereinafter directed and to try 
the case : 

Provided that, subject to the right of objection 
Trial by same jury or hereinafter mentioned, the same Jury may try, or 

•“ ^ the same assessors may aid in the trial of. as many 

® ■ accused persons sqccessively as the Court thinks fit. 

Notes.— "When the accused who is asked to plead, keeps silent, an enquiry 
should be made as to whether he is obstinately so or ejc mMiatione die, , In either 
case, a plea of not guihy is not to be recorded. Rat,- tjn. fcr. C; i'9» See also 7 Lab, : 
359=8 L. L. J. 25i»37 P. L. R* 55i«A. I.'R. ,19^6 ii’abri'406. The Court has_ 
discretion when the accused pleads ‘‘guilty” to accefif.p.::ai4 ' plea or ' uoi' • Where the'; 


Refusal to plead or claim 
to be tried. 



accused pleads guilty, the Court need not necessarily record a conviction against 
him ; bis plea shall be recorded and in a suitable case the Coiui- miy leave the 
matter there and discharge him. A.- L R. 1931 Cal. , 34i=«35 C. W, r\.. ,49 1931 

Cr. C. 405. Same jury can try anv number of accused one after ano her hut not 
simiilianeously. 32 Cr. L. J. 1233=54 Cr. L, J. 146. Apped oa aa|Ui!i,tl bhould 
nor. be allowed unless lower Court's ju.igemen! is perverse. A. I R lO'd All. 4 .i 9 « 

273. (i) In trials before the High Court, when it app-ars to the High 

Court, at any time before ilio conimenoeinent of 
Entry on unsustainable inal of the person charged, .that any liiarge 


charges. 


or any portion thereof is clearly unsustainable, 


the Judge may make on the charge an entry to that elfect. 

(2) Such entry shall have the effect of staying proceedings upon 

the charge or portion of the charge, as the case 

Effect of Entry. ^e. 

Notes.— Under this secdon, in trials bt^fore the High Conn, when v ap|,)ears 
to the Court, at any time before the commencement of the iriii of a persot's clnir^ed, 
that any charge or any portion thereof is cieariy unsusiainain'e. tlui Jud^e rniy 
make an entry to that effect 21 C. 97. This is a special power given lo the Htgh 
Court. It has no reference to illegal commitment. The reference to portions 
ofa charge and to the charge or portion thereof being clearly unsustainable'" is 
sufficient to show that the section is intended to provide a short ant! an effective 
way by which charges which have no merit, may be disposed. A. L R. 3929. Cai 75 ^ 
(F. B.) = 5oC. L. j. 408 = 34 C. W. N. 13. The High Court is empowered to 
quash commitment to Sessions Court. 34 Cr. L. J. 14= A. L R. 1932 Sind, i S 7 » 


C , — Choosing a Jury. 


Number of jury. 


High Court 


274 (i) In trials before the 
the jury shall consist of nine persons. 

(2) In trials by jury before the Court of Session the jury shall consist of 
such uneven number, not being less than *[five] or more than nine, as the 
Local Government, by order applicable to any particular district or to any 
particular class of offences in that district, may direct ; 

t [Provided that, where any accused person is charge with an offence punish- 
able with death, the jury shall consist of not less than seven persons and, if 
practicable, of nine persons. \ 

Notes, — The number fixed by the Local Government must be adhered to. 26 A. 
2t. In a murder case no less than 18 jurors should be summoned where only H 
were summoned and and ii were present and seven jurors were empanelled. I/eid, 
that there was not proper compliance with s. 274 or 326 Cr. Fro. Code and the 
trial was therefore vitiated. Dwarka Malo v. Emperor^ 33 C, W. N. 692. but see 34* 
C. W. N. 296 = 51 C. L. J. I7i=:;:3i. Cr. L. J. 536 = A. \. R. 1930. Cal. 212. (F. B.) by 
which 33 C. W, N. 692 was reversed. An objection as to the constitution of the 
jury raised for the first time at the hearing of an appeal against acquittal cannot be 
entertained. 34 G. W. N. io 6 ?i?:A. L R. 1930 Cal 291 = 125 Ind. Cas. 733. A trial is 
vitiated where this section is violated. 34 C. W. N. 735 = 51 C, L. J. 578. Where 
requisite number of jurors has not been summoned for trial, the whole trial is not 
‘ vitiated, ^ A. L R. 1931 Fat. 152=32 Cr. L. J. 797=10 Fat 107. Objection by 
prosecution as to the number and mode of selection of jurors cannot be allowed at the 
end of trial 33 Cr. L. J. 869== A. 1 . R. 1932 Cal 750 ; A. L R. 1934 Cal. lo. 

$[ 275 . (1) In a trial by jury before the High Court or Court of Session of 

■ Jury for trial of European ap^on who hw been found under the 

^ 'and Indian British subjects Code to be an European or Indian British 

and others., ' ■ subject, a majority of the jury shall, if such person 

' ’ '..r.: V . • , „befor€the first juror is called and accepted so 

. ^'Thls word was substituted for' the word by s, 13 of the Criminal Law 
Amendment 'Act, 1923 (XII of 1923). 
f This proviso was added by ibU^ 

$ Section was substituted by s, 14 
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requires, consist^ in the case of an European " -Britisb. subject, of persons who 
are Europeans or Americans and, in the case -: of an Indian British subject, 

of Indians. 

( 2 ) In any such trial by jury of a person who has been found under the 
proyisiens ot this Code to be an ' European (other than an European British 
subject) or an American, a majority of the jury shall, if practicable and if such 
European or American before the first juror is called and accepted so requires, 
consist of persons who are Europeans or Americans. . , ' ■ ■ 

Notes.— European non-British subject can be tried in India. A. 1 . R. 1933 

Cc L. 505*29 N, L. R. 25 i=r 933 Cr. C. 6to. Claim to be tried as 
Indian British subject is different from claim to be tried by majority of Indian jury, 
though it can only be put forward by a British Indian subject. An Indian British 
subject to be dealt with as such, must put in his claim before the Magistrate before 
whom he is brought for enquiry or trial 51 C. 980*29 C. W. N. 384*26 Cr. L, J. 
385*84 lad, Cas. 939, European must satisfy that he is a European British subject. 
A. L R. 1934 Pat. 200. Where in a trial of a European British subject under 
chapter 33, only two out of five jurors were Europeans or Americans, the convic- 
tion and sentence should be set aside. A. I. R. 1934 Pat. 300*15 P. L, T. 
82*13 3:77. European non-British subject can be tried in India. A. I. R. 

1933 Nag, 136*34 Cr. L. J. 505. Trial merely in accordance with s. 275 does not 
make it one under chapter 33. A. I. R. 1933 Rang. 67 (S. B.) 

276. The jurors shall be chosen by lot from the persons summoned to act 

Jurors to be chosen by lot. f manner as the High Court may 

from time to time by rule direct : 

Provided that — 

Jirsty pending the issue under this section of rules for any Court, the 
. . . . . practice now prevailing in such 

Ex.st.ng pract.ce ma.nta.ned ; respect to the choosing of 

jurors shall be followed ; 

secondly^ in case of a deficiency of persons summoned, the number of jurors 

. , required may, with the leave of the 

eligible • Court, be chosen from such other 

^ ^ persons as may be present ; 

thirdly^ ^ before any High Court in the town which is the 
. trials before special jurors. of such High 

{a) if the accused person is charged with having committed an offence 
punishable with death, or 

(^) if in any other case a Judge of the High Court so directs, 

the jurors shall be chosen from the special jury list hereinafter prescribed ; 

and 

fourthly^ in any district for which the Local Government has declared 
that the trial of certain offences may be by special jury, the jurors 
shall, in any case in which the Judge so directs, be chosen from 
the special jury list prescribed in section 325. 

NoteE,-r~The Legislature has taken special precautions to render impossible any 
intentional selection of jurors to try a particular case. In the first place, the persons 
who are to be summoned to act upon the jury are drawn by lot ; and then again, 
when they appear, the juror's who are to try a particular case are chosen in the same 
manner from amongst the person summoned. 7 C. W. N. 188.^ Jurors are judges 
of fact, and in the absence of a properly constituted jury conviction is illegal. A 
violation of the imperative procedure laid down iii s. 276 is such as cannot be cured 
by the provisions of s. 537 of the Code. 9 ln 4 ^ Cas. A. L. J. 18^2*12 Cr. L. J, 

46*33 A. 385. Jurors should be empanelled required by ss. 276 and 279 of the 
Cr. Pro. Code. The selection should be made from jurors attending in obedience 
to summons and chosen and the manner provided by ^76 or if there is no such 

♦ These words were substituted fui^ the pre§ldency 4 pwns*^ by s. 77 

of the Code of Criminal Procedure (Amendment) .Acti^. |^| (3CVHI pf 195 ^ 3 ). ^ 
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otiier juror present than any other person present in Court whose name is in the list 
of jurors or whom the Court considers a proper person to serve on the jury may be 
selectee!, .36 €. 835 = 33 C.' VV. N. 722, “Jmors’'* mean actual juror's and not 
poteiitial Jurors., A. I. R. 1933 All, 941- 1933 , A. L. J, ^ 44 ^- Deficiency refers to 
number required to form quorum, 1933 A^L. J. 1446= A. I. R. 1933 A!L^ 941. Stage 
at which deficiency if any, in number of jurors is to be ascertained is when their 
names are called out for empanelling jury and not by ascertainment before hand, 
1933 A. L. J. ' i446=aA, 1 . R, 1933 AIL 941. ‘‘Chosen" in proviso 2 simply means 
selected. 1933 A. L. J., 1446= A. I. R. 1933 AIL .941, Section 299 is general section 
and ss. 276 and 279 must-be. read together, IMd, Procedure for making up deficiency 
In jurors applies to special as - well as common jurors. A. 1 . R, 19^3 Cal 638 = 60 C. 
725= 145 Ind. Cas. 889. Where jury is found to be short at the end of ballot, Judge 
can choose such persons from by-standers as are of considerable education and dt 
to be jurors. 34 C. W. N,. 1154=32 Cr. L. J. 190-= 128 Ind. Cas, 8n = A, L R, 1931 
Cal 178 (F. B.). “Present" -means present within : Court's precincts for any reason, 
They need not be present in the Court room itself. 55 C. L, J, 132 = 36 C. W. N. 
377= 59 C. 1123 = 33 Cr. L. J. 694=A. I. R. 1932 , Cal 536. Proviso 2 applies also 
to special jurors 54 C L. J 307 = 35 C. W. N. 711 = 58 C, 1272 = 33 Cr. L. J. 129. 
Where 18 jurors are summoned in a murder case and only eight jurors are present 
in Court and Judge held trial by choosing seven out of them, the trial is not vitiated, 
A, L R. 1934 Cal. 10. A jury having once been discharged should not be 
recalled to do duty as jurors in the same case. 56 C, 1032= A. L R. 1929 Cal. 343- 
The word “deficiency" and “number of jurors required^’ in the second proviso to 
s. 276 mean deficiency^ in the number of jurors required to make up the jury and not 
to make up a sufficient number for the purpose of selection by lot 54 C. 1026=131 
C. W. N. 71 1 = 26 Cr. L. J. 615=102 Ind. Cas. 903. Deficiency of jurors cannot be 
filled up from persons not present in Court* 48 C. L. J. 479=30 Cr. L. J. 136 ; see 
also 30 Cr. L. J. 120=113 Ind. Cas. 280; 47 C. L. J. 43=*32 C. W. N, 221 = 29 
Cr. L. J. 437 ; 31 C. W, N. 1102=28 Cr. Li J. 889. The object of ss. 276-279 is to 
secure an impartial trial The central idea is to have a jury chosen by lot from the 
persons summoned to act as jurors. 45 C. L. J. 160=28 Cr. L. J. 88g. The first pan 
of s. 276 is mandatory and governs the remainder. 7 Pat. 6i = 8 P. L. T. 800=28 
Cr. L. J. 88i = J04lnd. Cas. 897. Where of the jurors that were summoned to act 
only five were present and they were chosen as jurors the procedure was not illegal 
54 C. 1026=31 C, W. N. 711=28 Cr. L, J. 615, but see 7 Pat. 50 = 28 Cr. L. J. 
843 = 9 p. D. T. 57. Where one of the jury men is a person who is not entitled to sit 
on the jury, verdict of the jury courts for nothing. 46 C, L. J. 241 = 28 Cr L. J. 874= 
A, 1 . R. 1937 Cal 820. The provisions of ss. 326 and 276 are imperative and their 
violation will render the constitution of the Court illegal even if the accused commits, 
54 C. 1026 ; blit see 7 Pat 61 = 8 P. L. T. 800=28 Cr, L, J. 881, Where the accused 
fails to object to the irregularities in election of jurors, the defect is cured by s. 537. 
18 Cr. L. j: 15. The provision of choosing jurors by lot is applicable only when the 
persons summoned to act as jurors are present in sufficient numbers. 31 C. W. N, 
711 = 28 Cr. L. J. 615 ; see also 29 C. W. N. 652 = 26 Cr. L. J. 819 ; but see 
44 C. L, J. 541. Where jurors are not chosen by lot, the irregularity is curable, 
A. L R. 1927 Nag. 117. 

277 , (1) As each juror is chosen, his name shall be called aloud, and, 

Names of jurors to be called. his appearance, the accused shall be asked 

. . objects to be tried by such juror. 

(2; Objection may then be taken to such juror by the accused or by the 

Objection to jurors prosecutor, and the grounds of objection shall 

* be stated i 

Provided that, in the High Court, objections without grounds stated shall be 

Objection without ground number of eight on behalf of the 

stated. Crown and eight on behalf of the person or all 

the persons charged. 

instead of choosing jurors by lot as required by s. 276 and when 
without hearing and deciding objections as provided by ss, 276, 279, the judge pro- 
ceedea at once to exempt some of the persons present merely on their own represen- 
tation ana tried the acoised with the rest, the procedure is very irregular and cannot 
be cured by s. 537, 7 C. W, N. 188. Where junior pleader does not challenge jurors 
I* j^uior, constitution of jury cannot be assailed afterwards, 
40 O. L. J. 3 o 7 ‘**»S«>’WvDrJl'' 494 . ' 9' - 
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278* Any objection take'n tO' a- jnrot 'on any of tte following grounds, 

Grounds of objection, if made out ' of the Court, 

shall be allowed— 

(a) some presumed or actual partiality in the juror, ; 

{^) some personal grounds, such as alienage, deficiency in the qualifica- 
tion required by any law or rule having the force of law for the 
time being in force, or being under the age of twenty one or 
■ / ■ ^ above the age of .sixty 'years; 

(c*) his having%:by habit or religious vows relinquished all care of 
worldly affairs,; ■ ■ ■ ■ ’ 

(i) :his holding any o&e in: or under the Court ; ' 

(«e) his executing any duties of police or being entrusted With police 

duties ; 

(/) Ws having been convicted of any offence which, in the opinion of 
the Court, renders him unfit to serve on the jury ; 

(^f) his inability to understand the language in which the evidence is 
given, or, when such evidence is interpret ed the language in which 
it is interpreted ; 

(k) any other circumstances which, in the opinion of the Court, render 
him improper as a juror. 

Notes,— Where the question is whether the juror is competent to understand 
proceedings, defect can be proved by evidence of juror himself. 38 M. L. W. 646— 
34 Cr. L. J. 84^-1933 M. W. N. 1025 = 65 M. L, J. 513= i933 A. L. J. 893= A. I. R. 
1933 P. C. 208 (P C) (over ruling A, I. R. 1932 Pat. 302). Provided there is lottery, 
the mere fact that jury was chosen from amongst those able to read English to which 
the accused's;'cotmsel consented' where identity of handwriting was fact in issue 
does not vitiate constitution of jury. 51 C. L. J, 352 = A. I. R. 1930 Cal. 437. Objec- 
tion to juror on the ground of litigation pending between accused’s master and 
juror*s principal should be allowed on ground of presumed partiality. 7 Pat 50 = 28 
Cr. L J. 843-9 J*- L- T. 57== A. 1 . R. 1928 Pat. 31. 

279, (r) Every objection taken to a juror shall be decided by the 

^ ^ . . Court, and such decision shall be recorded and 

Decision of objections. final, 

(2) If the objection is allowed, the place of such juror shall be supplied 
, - , - . by any other juror attending in obedience to a 

agSf whom objeftio^aT and chosen in manner provided by 

^ section 276 , cr if there is no such other juror 

present, then by any other person present in the 
Court whose name is on the list of jurors, or whom the Court considers a 
proper person to serve on the jury. 

Provided that no objection to such juror or other person is taken under 
section 278 and allowed. 

Sub-section ( 1 )— 29 C. W. N, 652. 

Sub seotionf( 2 )— As regards its scope, Vide 31 C. W. N. 1102. 

280, (t) When the jurors have been chosen, they shall appoint one 

^ , of their number to be foreman. 

Foreman of jury, ' ■ ^ 

(2) The foreman shall preside in the debates of the jury, deliver the verdict 

of the jury, and ask any information from the Court that is required by the 
Jury or any of the jurors, ' , ' 

(3) If a majority of the jury do net, within such time as the Judge^ thinks 
reasonable, agree in the appoinment of a foreman, he shall be appointed by 
the Court. 

281. When the foreman has been ap- 
Swearing of jurors, pointed, the jurqus c'shRU * be ’ sworn under the 

Indian Oaths Aett . 
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— Choosing Assessors. 


^ Ti:ies€' .weirds were substituted for the words **two or more sbail be oltosen*, as 
tbe: Judge thiufcs. "S, 1 8., of tbo .Criminal Law Amendment Act, 1923 (XH 

of 1923). * 


282 , (1) If, io the course of a trial by Jury at any time, before the feltirn of 

the verdict, any, juror, from any sufficient, ,caiise, 
Procedure when juror ceases preveo,ted from atteodiog ihrougliout the trial, 
to attend, etc. or if any juror absents himself and it is not 

practicable to enforce his attendance, or if it appeais that any juror is unable 
to understand the language in which the evidence is given or, when such 
evidence Is interpreted, the language in which it is interpreted, a new Juror 
shall be added, or the jury shaU be discharged and a new jury chosen, 

(2) In each of such cases thr trial shall commence anew, 

Notes.— One of the jurors was discharged and anoiher juror was appointed m 
his place. * The Judge did not commence the trial afresh, but called the witnesses 
who bad been examined, read out their statements to them and they admitted those 
statements. Other witnesses were then examined : kehij that tbe trial was defec- 
tive and it could not be validated by reading over the depositions of witnesses to 

them and getting their admissions. 12 A. L. J. 8o2 = 36A. 481. Court is competent 
to discharge a jury after verdict and order a new trial A. 1 R. i934 Cal. ph— 59 
C.L.J. 516=38 C. W. N. 501. Judge has inherent power to discharge jury on 

suspicion of misconduct when satisfied that reasonable grounds exist for exercise of 

his discretion . 33 C. W. N. 425- 56- 1032 ; see also 32 C. W. N. 945«S6 C. 
ico«3o Cr. L. J. 435 = A. I, R. 1929 CaL 57=* ns Ind. Cas. 258. Suspicmn in the 
mind of the public prosecutor is not good or valid ground for discharging jury. 
Something more definite and tangible is necessary. 33 C. W, N. 425- 5 ^ 1032 = 

A, I. R. 5929 Cal. 343. Section 282 gives discretion either to postpone trial or 
discharge jury. If a juror is going to attend in a very short time it is wrong exerase 
of discretion to discharge jury. 31 C. W. N. 144=28 Cr, L. J. 141 = A. L R. 1927 Cal. 
195=99 Ind. Gas. 349. 


Discharge of jury in case of 
sickness of prisoner. 


283 . The Judge ; may also discharge : the 
jury whenever the prisoner becomes incapable 
of remaining at the bar, 

jSfotes.— Though the Cr. Pro. Code has not specifically conferred any right on 
the judge to discharge a jury on the ground of misconduct every judge has an 
inherent power to discharge a jury when he is satisfied by such enquiry as in the 
circumstances he can adopt that reasonable grounds exist for exercising the discre- 
tion vested in him to discharge a jury on suspicion. Abdiir Rashid v. Emperor^ 56 
C. 1032 = 33 C. W. N. 425= A. L R. 1920 Cal 343. 


When the trial is to be held with the aid of assessors, *not less than 
three and, if practicable, four shall be chosen 
Assessors how chosen. from the persons summoned to act as such. 

Notes.— This section refers, not to the illegality of a sentence, but to the invali- 
dity of a conviction by reason of want of jurisdiction in the court to try the offence, 
4 A. 366= A. W. N. 1882, 48. When a criminal trial is to be held with the aid of 
assessors only such person can be chosen by the Judge to act as assessors as have 
been summoned as such for the purposes of that trial When one of the assessors 
only was an a assessor summoned for any particular case, tbs trial of the accused was 
illegal n A. L. J. 930=14 Cr. L. J. 654=21 Ind. Gas, 894. Trial commencing after 
coming into force of new Act is illegal by n^n-compliance wi h s 284. H O. L. J, 
245= A. I. R. 1924 Oudh. 417. Trial with three assessors though no reasons 
given for not having four, is legal 7 R» L. T. 13=26 Cr. L. J. 713= A. L 
1925 Pat. 381=86 Ind. Cas. 153. Trial with less than minimum assessors is* 
illegal and s. 537 does not cure defect 27 O. C. 213 = 26 Cr. L. J. 359 = A. 1 . 
R. 1925 Oudh. 110=84 Ind, Cas. 711. A trial with only one qualified assessor 
and not with two qualified assessors, is utterly abortive and contrary to law ; 
in such a case s. 285 has no application. 3 P. L. J. — 5 1 ^* 1 ^ W. 16=19 

Cr. L/'J. 363=44 Ind. Cas. 587. Assessors selected should be above suspicion ; 
relation of landlord and tenant, or of master and servant creates incapaciiy in 
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person to sit as Judge or as assessors. A. L R. 1023 Pat ii6«6o Ind. Cas. 6o2«^ 

Pat. L. T. 32. 

''t,2S4A. (r) In a trial with the aid of assessors of a person who has been 
r. , r TT found under the provisions of this Code to be 

ptn and%%^rBruLSnt European or Indian British subject, if the 
jecis and others. European or Indian British subject accused, or, 

where there are several European British sub- 
jects accused or several Indian British subjects accused, all of them jointly, 
before the first assessor is chosen so require, all the assessors shall, in the case 
of European British subjects, be persons who are Europeans or Americans or, 
in the case of Indian British sobjectSi be Indians. 

( 2 ) In a trial with the aid of assessors of a person who has been found 
under the provivsions of this Code to be an European (other than an European 
British subject) or an American, ail the assessors shall, if practicable and 
if such European or American before the first assessor is chosen so requires, 
be persons who are Europeans or Americans.] 

285 . (0 If in the course of a trial with the aid of assessors, at any time 
„ , , . before the finding, any assessor is from any 

unaWelrLenr sufficient cause, _ prevented from attending 

throughout the trial, or absents himself, and it 
is not practicable to enforce his attendance, the trial shall proceed with the 
aid of the other assessor or assessors. 

(2) If all the assessors are prevented from attending, or absent them- 
selves, the proceedings shall be stayed and a new trial shall be held with the 
aid of the fresh assessors. 

Notes.— -Where the incompetency of an assessor is discovered at the close of 
the trial, there should be a new trial. 2 Weir 340. Where the Sessions Judge 
allowed one of the assessors to absent himself for one of the days during which the 
trial proceeded, and to return on the following day, held, that the procedure was 
contrary to the intention of ss. 385, 295, Cr. Pro. Code. The Judge ought either not 
to have given leave or should have adjourned till a day when both the assessors 
could attend. Rat. Un. Cr. C. 695 ; see also 8 C, P. L. R. Cr. 9 ; but see 24 M. 
523=2 Weir 340. Simultaneous hearing of two cases by one set of assessors, render 
trial invalid, n L. B. R. 73 = 23 Cr. L. J. 49=64 Ind. Cas. 833. 
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Examination of witnesses. 


. (2) The prosecutor, shall then. exam.iiie his 

witnesses. , 

^ ^Hotes.— It is extremely^ objectionable in a Sessions trial,' to read to. the prosecu- 
tion witnesses their depositions before the. committing Magistrate a.nd tO' ask, if what 
; was, there recorded was- true or not.- 2 Weir, 360 ; see also .9 M. S 3 . ■' In a capital 
case 'it is 'Undoubted d'Uty of Public Prosecutor 'to place before" trial '"Court, ''testimony 
of all available witnesses. Unless shown by facts and circumstances in the case, 
witnesses would not tell the truth. Court should have whole of the materia! evidence 
and of all eye 'witnesses. 10 P. L. J. 177=8 Pat 625 = 30 Cr. L. J. 

1929 Pat. 343=120 Ind. Cas. 37 ; see also 27 C. W. N. 820 = 25 Cr. L, J. 190= A. 1 . R. 
1923 Cal. 717 =76 Ind. Cas. 430. Opening for the prosecution ought always to be 
confined to matters which are necessary to establish the jury to follow the evidence, 
when it is brought before them. At this stage no doubtful question of admissibility 
should be either raised or decided. ^ K'osecution in opening the case to jury, can only 
state all that it is proposed or intended to prove in the case, so that the jury may 
see any discrepancy between the opening statement of the counsel and the evidence 
afterwards adduced. 50 C. L. J. 106=33 C. W. N. 1121 = 30 Ci% L. J. 993==A. L R. 
1929 Cal 617. 

287 . The examination of the accused duly recorded by or before the 


Examination of accused before 
Magistrate to be evidence. 


committing Magistrate shall be tendered 
by the prosecutor and read as evidence."^ 


Notes. — The phrase ^committing Magistrate’^ in s. 287 and s. 288 is merely a 
compendious way of referring to the Magistrate or Magistrates, who held the preli- 
minary inquiry on which the commitment was made. 3 M, L. T, 25 = 7 Cr. L. J. 
29=31 M. 40. Previous statement of accused can be read as part of the prosecution 
case only so far as such statement refers to offence tried and not previous conviction. 
22 Cr. L. J. 2rg = 5 Pat. L, J. 706=60 Ind. Cas. 331. Whether statement of a 
confessional character made before a committing Magistrate is relevant under s. 287 
or irrelevant under s. 24, Evidence Act, is a matter not free from difficulty. 40 B. 
220=17 Bom. L. R. 1059=17 Cr. L. J. 133 = 33 Ind. Cas. 309. In a capital case it is 
the duty of the crown to place before the Court all materials irrespective as to 
whether they help the accused or go against him. This rule is not merely technical 
but found on common sense and humanity. 8 Pat. 28=10 P. L. T. 549=30 Cr. L. T. 
675 = A. 1 . R, 1929 Pat. 275. 

288 . The evidence of a witness t duly recorded in the presence of the 
Evidence given at prelimi- accused under Chapter XVIII may, in the dis- 


cretion of the presiding Judge, if such 
is produced and examined, be treated as 
evidence in the case t for all purposes subject to the provisions of the Indian 
Evidence Act, 1872. 

Notes. — This section does not extend to Courts of Magistrate nor to depositions 
not ^ken m the presence of the accused. It is a section requiring very careful use 
by Courts of Sessions, and its real scope is explained in ii B. H. C. 281. Such 
statements may be recorded after cross»exami nation upon them of the witnesses 
who made them which would reveal discrepancies, or used under s. 145. Evidence 
Act, as a basis for cpss-examination. Rat Un. Cr. 728 = Cr. Rg. 56 of 1894. This 
section does not limit the production of the evidence given before the committing 
Magistrate only for the purpose of contradicting the witness at the Sessions trial. 24 
M. 414 = 2. Weir. 377. This section^ was never intended to be used so as to enable 
a Court trying a case to take a witness’s deposition bodily from the Magistrate's 
evidence before itself 2t. A. iii=A. W. N. 1898, 196. Under 
s. 288 Cr. Pro. Code, the whole of the previous statement is to be treated as evidence 
and not only portions of it and therefore it is essential to put the whole of it to the 
witness and then after giving notice to the presecution and the defence it could be 
brought on record u nder s. 288. Mussa v. Emperor, 114 Ind. Cas. 609= A. L R. 

* Sm Indian Evidence Act, 1872 (I of 1872), s. 80. ~ 

t These words and figures were subsiituted for the words “duly taken in the 

presence of the accused before the committing Magistrate’' by s. 78 Code of 

Criminal Procedure (Amendment) Act, 1923 {XVfll of 1923). 

{ These words and figures were added by ibid. 
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1929 Nag. 233. Evidence given before Committing- 'Magistrate is admissible in 
Sessions Court tliough retracted. 1929 Cr. C. 185== 37 -J. 68i = A. L R. 1929 

Mad, 837=1929 M. W. N, 901. Under s. 288 the whole, of -the previous statement 
of witness shouki be filed. 27 Cr. L. J. iS= A. h R. 1925 Mad. 879=91 Ind. Cas. 50. 
The deposition of witness before Committing Magistrate if admitted under s. 288 
is substantive evidence. It cannot be put in if irrelevant under Evidence Act for 
any other reason. 42 C. L. J. 111 = 26 Cr. L. J.-, 1553=90 Ind. Cas. 433=A. L R. 
1926 Cal. 105 ; see also 106 Ind. Cas. 585=9 A. I. Cn R. 301. “Subject to the provi- 
sions of the **Evideiice Act” means so far as the previous evidence is evidence under 
the Evidence Act and not so far as it is admissible under the Act. 27 Cr. L. J. 
594=94 Ind. Cas. 258. Statements before Committing Magistrate when admissible 
as evidence can be admitted for all purposes and not only for corroboration or 

contradiction. 49 A. 251 = 25 A. L. J. 12=27 Cr. L. J. I365 = A. I. R. 1927 All 479 

=98 Ind, Cas. 4% ; see also 6 Lab. 17 = 26 P. L. R. 304=27 Cr. L, J. 438=A. I, R. 
1925 Lah. 399=93 Ind. Cas. 2305 -53 €.181 = 42 C. L. J.- 205=26 Cr. L. J. 1577 = 
A. L R. 1926 Cal 235 ; A. L R. 1934 Oudh. 922 ; A. I. R, 1934 Lah. 743 = 35 Cr, L. 

J. 1005 ; 27 Bom. L. R. 113=26 Cr. L, J. 705 = A. I. R. 1925 Bom. 266 ; 43 M. L. J. 

22=24 Cr, L, J, 417=72 Ind. Cas. 529. ‘‘Subject to the provision etc.’^ is meant to 
prevent irrelevant evidence. 19 S. L. R. 71 = 26 Cr. L. J. io83 = A. I. R. 1925 Sind. 
289=88 lad. Cas, 7. Section 288 does not prescribe the value of weight to be 
attached to such evidence when it is admitted by the Court of Sessions at the trial 
of the case. A. L R. 1934 Oudh. 182 = 11 O. W. N. 508, The statement made by a 
person before a Committing Magistrate can be used by the Sessions Judge only 
when the person is examined before him. When he is incapable of giving evidence 
his statement may be used by him under s, 33 of the Evidence Act. A. I R. 1934 
Lah. 212 = 35 P. L. R. 75«35 Cr. L, J. 349; see also A. I. R. 1930 Pat. 338= 129 
Ind. Cas. 666 ; A. L R. 1933 Rang. 57=34 Cr. L. J. 286 ; 29 Cr. L. J. io47=A. L R. 
1929 Lab. 111 = 112 Ind, Cas. 471 ; 6 Lah. 199=26 P. L. R. 361 = 26 Cr. L. J. 1245 = 
88 Ind. Cas. 861 ; 16 N. L. R. 30=21 Cr. L. J. 486=56 Ind. Cas. 582 ; 3 Bat. L. T. 
398=23 Cr. L. J. 218=65 Ind. Cas. 1002 ; 24 Cr. L. J. 641 = 2 Pat. 517 ; 25 Cr. L. J, 
1201 = 82 Ind, Cas. 129. Conviction based solely*''on evidence given before Committing 
Magistrate retracted at trial is unsustainable. 17 P. R. Cr. 1919=20 Cr. L. J. 792=53 
Ind Cas. 686 ; see also 40 Ind Cas. 703=18 Cr. L. J. 703 = 37 P. R. 19 U Or. ; 84 
Ind. Cas. 334=26 Cr. L. J. 270; 47 A, 276=22 A. L, J, 1075 = 85 Ind. Cas. 130. 
Deposition before Committing Magistrate can be used as substantive evidence if 
justice requires it, e, g. where there is conspiracy to suppress one part of evidence. 
Corroboration is necessary where both depositions are entirely conflicting and equally 
balanced. 47 M. 232=25 Cr. L. J. 715 = 81 Ind. Cas, 203; see also 3 Pat. 781=6 
Pat. L. T. 53=26 Cr. L. J. 270=84 Ind. Cas, 334 ; 46 B, 97=23 Bom. L. R. 820=22 
Cr, L. J. 636=68 Ind. Cas. 332 ; A. I. R. 1930 Pat. 545 ; but see A. I. R. 1930 All 
746=1930 A. L. J. 1105=128 Ind. Cas. 593. Statements of witnesses recorded in 
the presence of accused who did not then cross-examine them are duly recorded 
and can be treated as evidence at the trial 28 Cr. L. J. 33= A. I. R. 1926 Lah. 590 ; 
but see 57 C. 940= A. 1 . R. 1930 Cal 706 ; 68 Ind. Cas. 113=23 Cr. L. J. 513. 

289 , (i) When the examination of the witnesses for the prosecution 
^ . . and the examination (if any) of the accused are 

Procedure after examination concluded, the accused shall be asked whether 
of witnesses for prosecution. means to adduce evidence. 

(2) If he says that be does not, the prosecutor may sum up his case ; and, 
if the Court considers that there is no evider^e that the accused committed 
the offence, it may then, in a case tried with the aid of assessors, record a 
finding, or, in a case tried by a jury, direct the jury to return a verdict of 
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EvideBce, the prosecutor sums up his case and the .Court considers, that there 
is e.Tidence that the accused committed the offence, the .Court, shall call on the. 
■accused to enter oil his defence. . 

Soope-^Where the Court considers there ■ is no evidence to lay before the 
assessors, the usual procedure is for the Court itself to record a finding, under this 
section to that effect. But 'the section applies only where there is no. evidence and 
would not cover a case where the Court ' considers that the charge was in itself 
improper. 12 A. 5512*= A. W. N, 1890, 173. The words “no evidence*’ in this section 
289, Criminal Procedure Code must not be read as meaning “no satisfactory, trust- 
worthy, or conclusive evidence’’. If there is evidence on which the jury can Judge 
and not merely conjecture, the trial must go on to its close ; in trials by jury, the 
jury and, in other trials, the Judge, after considering the opinion of the assessors, 
have to record a finding on the facts. 16 B. 414. s. 289 has to be read with s. 342 
A. L R. 1933 ^Ih 690= 1933 A. L. J. 799=34 Cr. L. J. 967. Omission to call an 
accused to enter on his defence is only an irregularity when there is no prejudice. 
19 Cr. L. J. 209=43 Ind. Cas. 785. It is only in those cases which fall under s, 189 
(2) that the Judge can direct the jury to return a verdict of not guilty. Where there 
is some evidence in the case, it is for the jury to say whether or how far the evidence 
is to be belived and it is not correct to say that the matter can be left to the jury only 
if the evidence relating to it is satisfactory, trustworthy or conclusive. 10 Pat. 
140 ; see also 27 Cr. L. J. 398=A. 1 . R. 1926 Cal. 728 ; 10 P. L. T. ioi = A. L R. 
1929 Pat 121 = 30 Cr, L, J. S ^9 *> ^ h. T. 691 = 28 Cr. L. J. 692 = 7 Pat 15 ; 
26 Cr. L. J. iii = A. I. R. 1925^ Cal. 1056=86 Ind. Cas. 463. Where evidence 
is insufficient, failure 10 mention it to jury amounts to misdirection. 32 C. L, |, 
8=22Cr. L. J. 60=59 Ind. Cas. 204. 

290 . The accused or his pleader may then open his case, stating the facts 

or law on which he intends to rely, and making 

Defence, such comments as he thinks necessary on the 

evidence for the prosecution. He may then 
examine his witnesses (if any) and after their cross-examination and re-exami* 
nation (if any) may sum up his case. 

Notes. — ^If the defence does not produce any witness no adverse inference is 
to be drawn. 10 C. 140 ; 21 C. W. N. 1152 i see also 10 C. 970 ; Rat. Un. Cr. C. 686. 
An accused cannot cross-examine his own witnesses. 20 A, 155. But he can cross- 
examine the witnesses of another co-accused if the latter’s case is adverse. 21 C. 401. 
Where accused is more than one, counsel, should be heard after conclusion of whole 
defence evidence. A. I. RvWS?^ Bah. 103=33 Cr. L. J. 97 = 33 P. L. R. 891. 

29 L The accused shall be allowed to examine any witness not previously 

Right of accused as to exa- \ witness is in attendance ; 

mination and summoning of shall not, except as provided in sections 

witnesses. 231, be entitled of right to have any wit- 

ness summoned, other than the witnesses named 
in the list delivered to the Magistrate by whom he was committed for trial. 

Notes. All the witnesses named by an accused must be summoned. 47 C. 758 t 
see also 12 W. R. 22 ; 2 W. R. 6 ; 3 W. R. 36 ; 15 W. R. 34. Extra witnesses may 
be summoned by the Judge. 8 A. 668 ; 7 Lah. L. J. 428 ; A. L R. 1934 All. 372. 
There can be no refusal either to secure or to examine witness, already mentioned 
before committing Magistrate. A. I. R. 1931 Cal. 6 = 34 C. W. N. 1041 = 1,931 Cr, 
C. 38 ; see also 23 A. L. J. 73=26 Cr, L. J. 703 = A. 1 . R. 1925 AIL 318=86 Ind. CasJ 
79. Refusal to adjourn to summon a witness not mentioned in the list given is quite 
legal 26 P. L. R. 767=27 Cr. L. J. 134-91 Ind. Cas. 806. Re-examination of a 
discharged witness may be allowed. 24 Cr. L. J. 518 = 73 hid. Cas. 54, Prosecution 
IS not ^und to call or tender or cross-examine a court witness in the former trial, 
whom he believes to be false. 49 C. 277-23 Cr. L. J. 742=69 ind. Cas. 63o = A. I. R. 

witnesses for defence cannot be summoned as of right, but they 
should be summoned if there is time before conclusion of trial A. I R. 1933 Pat. 559. 
Sessions Judge has no right to refuse, examining witness mentioned in list of 
witnesses under s, aii on ^Qund tf adjonrnment causing inconvenience. 34 C, W. 
N. ioi 4 =>S 8 e. 4 ia«,A.I. R. 1931C4 6. o, • 
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Prosecutor’s right of reply. The prosecutor shall be entitled to reply- 

(a) if the accused or any of the accused adduces any oral evidence ; or 

(b) willi the permission of the Court, on a point of law ; or 

with the permission of the Court, when any document which does not 
need to be proved is produced by any accused person after he en- 
ters on his defence : 

Provided that, in the case^ referred to in clause (<;) the reply shall, unless the 
Court otherwise permits, be restricted to comment on the document so produc- 
ed.] 

Notes.-— Prosecutor has a right of reply when evidence is actually adduced, 
10 C. 140 ; 30 B. 421 ; 9 Cr. L. J. 284. Tendering of documentary evidence 
after the close of the prosecution case is adducing evidence. 43. C. 426. But it 
is not so, where a document is put in cross-examination. 14 C. 245 ; 17 C. 930 ; lo 
C. 1024 ; 43 C. 426 ; 15 Cr. L. J. 241 ; 14 A. 212 j 30 B. 421 ; 16 A. 88. Ss. 289 and 
292 are to be read together and the right of reply arises only if the accused gives 
evidence after the prosecution closed its ease. 43 C. 426=20 C. W. N. 976= 17 Cr. 
L. J. 428 = 35 Iiid. Cas. 983. Erroneous decision as to right of reply is not such irre- 
gularity as to vitiate whole proceedings and order retrial. 13 Lab. 173 = 32 P. L. R. 
435==A. I, R. 1931 Lab, 534. , ■ ^ 

293* (i) Whenever the Court thinks that the jury or assessors should view 
, , the place in which the offence charged is alleged 

View by jury or assessors. committed, or any other place in 

which any other transaction material to the trial is alleged to have occurred, the 
Court shall make an order to that effect, and the jury or assessors shall be con- 
ducted in a body, under the care of an officer of the Court, to such place, which 
shall be shown to them by a person appointed by the Court, 

( 2 ) Such officer shall not, except with the permission of the Court, suffer 
any other person to speak to, or hold any communication with, any of the jury 
or assessors, and unless the Court otherwise directs, they shall, when the view is 
finished, be immediately conducted back into Court. 

Notes.— Examinations of witnesses on the spot is illegal. 5 W. R. 59. View of 
place must take place before trial is complete and on notice to all. 9 Bur L. T. 133 
= 17 Cr. L. J. 500=36 Ind. Cas. 468. The provisions of this section is imperative. 
A. I. R. 1934 Oiidh. 499-35 Cr. L. J. 1496. 

294. If a juror or assessor is personally acquainted with any relevant fact, 

. it is his duty to inform the Judge that such is 

bf e4mined whereupon he may be sworn, examined, 

cross-examined and re-examined in the same 

manner as any other witness. 

295. If a trial is adjourned, the jury or assessors shall attend at the adjourn- 

, ^ ed sitting, and at every subsequent sitting, until 

Jury or assessors to attend at conclusion of the trial. 

adjourned sitting. 

Notes. — When defence witnesses are absent^ though summone^^, the Court should 
adjourn the case. 4 Bom. L. R. 939 ; see also 15 W. R. 34 ; W. R. 20. 

296. The High Court may, from time to time, make rules as to keeping the 

. ^ the jury together during a trial before such Court 

Locking up juiy. lasting for more than one day; and subject to 

such rules, the presiding Judge may order whether and in what manner the 
jurors shall be kept together under the charge of an officer of the Court, or 
whether they shall be allowed to return to their respective homes. 

^ Section 292 was substituted by s, 79 of the Code* of Criminal Procedure (Amend- 
ment) 19^3 (XV II I of 1923}* ’ ' ' 
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Mnf.Aq -—Where iuror sives out Iiis opinion outside court before ■ conclusion of 
triarretrial should ordered. 33 C. L. J. 122 = 25 C, W. N. 240 = ^2 Cr. L. J; 510. 

F—Coficluston of Trial in Cases tried iy Jurf . .. • • 

297 . In cases tried by jury, when the case for the, defence and the prosecutor's 
^ reply (if any) are concluded, the. Court shall pro-^ 

Charge to jury, ceed to charge the jury, suintaing up the ' 'evi- 

dence for the. prosecution and defence, and laying down the law by which the 
jury are to be guided. 

Charge to jury . — Ps clear and complete statement of facts should appear in the 
charge to the jury. 2 Weir. 285. Under this section the Judge is bound to sum 
up the evidence for the defence as well as for the prosecution, this being essential for 
a proper charge. Rat. Un. Cr, C, 72a It is highly important that in a charge of 
murder the judge should discuss evidence fully. 19 B. 741. Under this section the 
judge is bound to lay down the law by wbiGli the jury are to be guided. 6 C. 
W. N. 292 = 29 C. 379. So long as a Judge makes it clear that the jury are at 
liberty to regerd or disregard his opinion as they please, he ought to tell them 

his opinion ; but a charge which avoids any expression of opinion is_a colourless 

and unhelpful direction. To avoid misdirection or non-direction, it is the duly 
of the Judge to give the jury substantial help and guidance by properly shifting 
and weighing the evidence and marshalling the facts under distinct and separate 
heads. A. I. R, 1929 Cal. 742; see also 33 C. W. N. ii2l«5o C. KJ. 106“ 

Reference to the adclmissible evidence renders the charge bad. 52 C, L. J. 

423= A. I. R. 1931 Cal. 65. Judge need not explain law on a point which does not 
arise, upon materials placed by prosecution and defence, A. L R. 1934 Cal 142. 
The omission by the Judge in his charge to the jury to lay down the law by wlilcli 
the jury were to be guided as required by s. 297 is something more than a misdirec- 
tion which vitiates the trial and is not curable by s. 537. 35 Cr. L. J. 507=11 O. W. N, 
20=147 Ind. Cas. 976. The opinion of the Sessions Judge on points of law is conclu- 
sive but on points of fact be can only express bis opinion and must leave the decision 
to jury. A. I, R. i 934 All. 1032=1934 A. L. J. 1160=1934 Cr. C. 1339. Judge must 
guide jury and direct attention of jury to essential points. A. 1 . R. 1934 Cal 
169. Judge need not explain law on a point which does not arise upon 
materials placed by prosecution and defence. A. I. K. 1934 Cal 142. Judge 
need not repeal to jury every argument of defence. A. I. R. 1934 Cal 124. What 
is actually said about law must be set out in charge, A. L R. 1934 Cal 77. Where 
charges are tnade by woman against man in cases arising out of sexual matters, 
Judge should warn jury that only in exceptional cases should uncorroborated 
testimony of woman be accepted. A. I. R. 1934 Cal. 7. Where there is change in 
complainants’ case from time to time and there is improbabilities in his case, the 
facts must be brought to the notice of jury. A. L R. 1934 Nag. 94=30 N. L. R. 
262=35 Cr. U. J. 957, It is the duty of the Judge to inform the jury that an 
accomplice such as receiver of stolen property is a tainted witness and as such 
great caution should be exercised in receiving his evidence. A. I, R. 1934 Mad. 
721=67 M.L. J. 693. Charge to jury should aim at impartial presentation of 
essentials of case. A. I R. 1933 Pat. 481 = 34 Cr, L. J. 828=144 had, Cas. 872. 
Charge to jury should set out clearly all essentials but should not unnecessarily 
long. A. I. R. 1933 Pat. 496. Court should give indication of its opinion to jury, 
when convinced about insufficiency of evidence for conviction, telling jury that 
it might disregard his opinion and bring verdict of guilty. 54 C. L. J, 244=33 
Cr. L; J, 85 = A. I, R. 1931 Cal. 752 ; A. L R. 1933 Cal 190=34 Cr. L. J. 430, 
Judge is entitled not to express his view of facts to jury on disputable point. 
33 Cr. L. J. 79=5^ C. 1228=35 C. W. N. 573-A. L R. 1931 Oal. 757 (S. B.) A 
judge should not lecture on abstract principles of law. His duty is to deal with 
specific pieces of evidence and tell the jury whether they should be considered or 
not and then to apply the law to concrete instances. A. L R. 1933 Cal 722=37 
C. W. N. 1131 = 146 Ind. Cas. 237. Usual way of charging jury is to ask them 
to start with presumption of innocence of accused. A. L R. 1931 Cal 796 (S. B,) = 
33 Cr. L. J. 196=58 C. 1095. Charge to jury in dogmatic and assertive fashion 
does not vitiate the trial, provided jury was made aware of there duty as to questions 
of facts and there right to disregard judge’s remarks. 34 C, W, N, 1154=32 Cr. 
L. J. i 9<>==*A» I R., 1931 Cal 178 (F. B.). Where case depends on circumstancial 
evidence, failure to.- explain j^rinciples to be followed and to examine surrounding 
circumstances ' amount to misdirection, 35^ C. W, N. 169=52 C, L. J. 417=32 
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■‘■pleaded, ' tbe , jury must be. given directions.. regarding it ' 30 /C. W. N. 912 =9^ 
Jnd. 'Cas.' 714. Charge must indicate that .the law, 'has .been, perfectly explained 
' to ihe jury.' 53 C. 372»27 Cr. L. J. 266=92 Ind. Gas 442. .Documeiits not proved 
'need 'not be placed before the jury. Ibid, It is enough, if charge as a whole fairly 
•explained the cases. Statement not amounting to a confession. should be specifically 
'directed to jury*s notice as not relevant as regards co-accused..' , 25,. Cr. L. J. 761 = 
A. L R. 1925 Sind.' h6=8i Ind., Gas. 249. Charge as a whole must set out the 
case of both sides fairly, 34 Cr. L. J. 512 = 23 Cr. L. J. 342=66 Ind. Cas, 998 . 
The judge must be careful that he does not insert the functions of the advocate, 
and that the evidence is presented to the jury in a dispassionate manner. 25 C. 
W, N. 682 = 23 Cr. L. J. 244=66 Ind. Cas. 180. Where a charge to jury concluded 
this, ‘Won will have to consider whether the absurdities, contradictions, 
and discrepancies in the prosecution evidence are such as would arise naturally 
or are due to the fact that, that story is a fabricatioiP* held that the charge was 
not proper one. 25 C. W. N. 609=33 G. L. J. 503* Charge should help the jury 
to estimate evidence but suggestions that witnesses are screening the offender 
is improper. 53 C. 181 = 42 C. L. J. 205 = 26 Cr. L. J. 1021. In a charge for 
unlawful assembly, common object and charges in it if any should be pointed out. 
25 Cr. L. J. 1386= A. L R. 1925 Cal. 494=83 Ind. Cas. 346 ; see also 97 Ind. Cas. 
748. For setting aside verdict error in charge should produce erroneous verdict. 
A. I. R. 193s All. 103. Mere omission to mention in express terms that burden 
of proof lies on prosecution, does not amount to misdirection, where whole 
trend of charge shows that Judge has warned jury about it. A. I R. 1933 
Aih 103. 

Bumming up. — The summing up must give a fair summary of evidence on both 
sides. 24 A. L, J. 506=27 Cr. L. J. 785 = 95 Ind. Cas. 385. The object of the 
summing up under s. 297 is to enable the Judge to place before the jury the facts 
and circumstances of the case both for or against the prosecution so as to help them 
in arriving at a right decision upon the points which arise for their consideration. 
S3 C 372=42 C. L. J. 504=27 Cr. L. J. 266=92 Ind. Cas. 442 ; see also 29 C. W. N. 
326=26 Cr. L. J, 1009. Summing up by both sides does not relieve the judge of this 
duty to sum up. A. I. R. 1928 Cal. 269. Evidence must be sifted and analysed. Jury 
must be helped to weigh the evidence. Facts must be marshalled. 34 C. W, N. 164= 
1929 Cr. C. 390= A. I. R. 1929 Cal. 742 ; see also A. I. R. 1930 Pat. 513=128 Ind. 
Cas. 12 1. A judge can tell the jury his opinion if any and so long as he makes 
it clear they are on liberty to regard or disregard it as they please, his charge is not 
defective 34 C. W. N. 164= A. I. R. 1929 Cal 742=128 Ind. Cas, 121. There 
is no objecton if a Judge sums up strongly in favour of one and strongly against 
another accused. Decision of jury must be obtained on all points. 2 Luck. 597 = 

4 O. W. N. 616=28 Cr. L. J. 6B3=A. I, R. 1927 Oudh. 259=103 Ind, Cas. 411. 
A Judge may express his opinion in the charge to the jury but he should be 
careful to add that it is for the jury to form their opinion on the evidence. 25 Cr. L. J. 
761 = A. I. R. 1925 Sind. 126=81 Ind. Cas, 249. A Judge should not in his charge to 
the jury make an appeal or exportation to the jury. Where the summing up is 
calculated to leave a misleading impression on the mind of the jury, that amounts to 
misdirection, ibid^ see also, A, 1. R. 1926. 135 = 26 Cr. L, J. 1553=90 Ind. Cas. 433. 
Judge must be careful that he does not assert the functions of the advocate and 
that the evidence in the case is presented to the jury in a dispassionate and impar- 
tial a manner as is expected of the presiding officer. 25 C. W. N. 682 = A. L R. 
1921 252=66 Ind. Cas. 180. Where the Judge found the facts for himself and 
put the contested matters of fact to the jury without proper directions the summing 
up is improper. 45 C. L. J. 584=31 C. W. N. 171 = 28 Cr. L. J. 201 = A. I. R, 1927 
Cal. 200=99 Ind. Cas. 937* It is not improper for the Judge to indicate in cautious 
language his experience on the Bench that an explanation offered by prosecution 
on a certain point was one which deserved the consideration of the jury. 8 Fat, 344 
= 10 P. L. T. 409^30 Cr. L. J. 72 .i = A. I.R. 1929 Pat. 313=117 Ind. Cas, 173, 
Distinction between man slaughter and murder should be pointed out 34 C, W. N. 
599=A. I. R. 193^ 201 = 124 Ind. Cas. 578, The Judge is bound to draw the 

attention of the jury to the nature of the corroboration that the approver's evidence 
has from the other evidence in the case. 1930 Cr. C. 193 = A. I, R. 1930 Cal 481 = 
127 Ind. Cas. 767. The Judge should point out that there was a considerable lapse 
of time between the recovery of the state articles and the theft. 1929 M, W. N. 577. 
The law does hot recognize^ intermediate verdicts of jurors. 33 C. W. N, 451»30 
Cr. L. J. 434 5 ' C'Rs, 257, Whefe the Judge throughout his charge has 
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several times cautioned the jury and they are not to accept his view of the evidence 
as they were the sole judges of facts and the mere fact that the Judge gave expression 
to his opinion regarding certain evidence does not amount to misdirection. 53 Bom. 
479=31 Bom. L. R. 545 = 31 Cr. L. J. 6S = A. I. R. 1929 Bom. 296=120 Ind. Cas. 340. 
Merely lelli; g the jury that there are material discrepancies without telling them 
about discrepancies is a clear misdirection. 25 A. L. J. 33=49A. 209=25 A. L. J. 
33 = 28 Cr. L. J. i 5 = A. I. R. 1926 All. 762=99 Ind. Cas. 47. The Judge should 
explain to the jury what an accomplice was and that it is not safe or proper to convict 
upon his evidence without corroboration in material particulars. The Judge should 
also explain what was the nature of corroboration necessary in such a case. 24 C. 
W. N. UQ=3! C L. J. 20=21 Cr. L. J. 802 = 58 Ind. Cas. 674. The Judge should 
inform the iury that non-production of certain witnesses who might be present at 
the time of occurrence leads to the legal presumption under s. 114 of the Evidence 
Act against the prosecution. 17 Cr. L. J. 92=32 Ind. Cas. 684. Omission to bring 
certain matters along with others to notice of jury bearing on some point is not mis- 
direction enough to vitiate trial. 32 Cr. L. J. iioi=A. I. R. 1931 Cal. 533 (S. B.). 
The direction is insufficient where Court omitted to inform jury of their right of 
presumption against prosecution for failure to bring independent witnesses. 134 Ind. 
Cas. 1191 = 33 Cr. L. J. 85 = 54 C. L. J. 244=A. I. R. 1931 Cal. 752. The charge is 
not bad where there was no mention as to how sections were applicable if there is 
no difficuliv in understanding the section. A. I. R. 1932 Cal. 786=34 Cr. L. J. 56; 
see also 34 Cr. L. J. 369= A. I. R. I933 Cal. 187, 

Defective direction.— Omission to refer to material evidence and to the unjusti- 
fied non-examination; of an eye-witness amounts to misdirection. 21 C. W. N. 1152 
= 19 Cr. L. J. 81=43 Ind. Cas. 241. An omission by the judge to e.xplain difference 
between murder and culpable homicide not amounting to murder is not invariably 
misdirection. 8 Bur L. T. 220=8 L. B. R. 306=17 Cr. L. J. 49=32 Ind. Cas. 641. 
The case of both sides should be placed before the jury and law also should be 
explained. 29 C.L.J. 571=23 C. W. N. 833=52 Ind. Cas. 485- Merely reading 
the depositions in their serial order is not enough. More assistance will be 
derived by the jury from careful collocation of the evidence. 33 C. L. J. 340=25 
C W N 623=22 Cr. L. J. 6o6=A. I. R. 1921 Cal. 697=62 Ind. Cas. 878. Where a 
Iiidge’s charge to a jury confuses or is calculated to confuse them, the accused 
must be tried anew. 21 Cr. L. J. 829= 58 Ind. Cas. 82^ Incomplete statenient of law 
as resfards private defence vitiates the charge. A. L R. 1928 Cal. 269, Failure to 
warn against the acceptance of the uncorroborated testimony of an accomplice is 
defective direction. 8 Pat. 235 = 9 P- L. T. 672 — 30 Cr. L. J. 137— A. I. R. 1928 Pat. 
Where the jury were told that it was not difficult to come to the conclusion that the 
accused was guilty, there was a grave misdirection. 46 C. L. J. 3=28 Cr. L. J. 742= 
A I R. IQ27 Cal. 631 = 103. Ind. Cas. 790. Asking the jury to decide which hypo- 
thesis suited the facts better is a misdirection. It is wrong to refer to the amend- 
ments of law proposed for legislation. 26 C. W. N. 972 — 36 C. L. J. 182 24 Cr. 

T T 76=71 ind Cas 124 Where two of five accused in a case of alleged dacoity 

were acquitted, the Court should explain to the jury that the remaining three could 
not be convicted of dacoity unless they were satisfied that there were at least two 
other persons concerned in the offence. A. I. I93I Mad. 216 ; see also 1929 
M W N 789 In cases of theft and robbery, ingredients should be clearly stated. 
a'i R 1021 Mad. 216. Charge is defective where collocation of evidence against 
each accused is absent. 34 C. W. N. 390= A. I. R. 193° Cal. 48i = A. I. R. 1930 Cal. 
80';= 127 Ind. Cas. 767. Expression of opinion on facts too dogmatically and charge 
in the form of the special pleading is defective direction. 7 Pat- 50—28 Cr. L. J. 
8 a3=Q P L T. 57=A. 1. R. 1928 Pat. 31 = 104 Ind. Cas. 459; ^ mistake m the 
direction' as to the identity of the first information report justifies re-tnal. A I. R. 
1028 Cal 771= U7 Ind. Cas. 601. It is not enough to merely read out the evidence 

to the jury, it is incumbent on the Judge to analyse that evidence and to present to 


670 =^ Ind. Cas. 830 ; 24 C. w. in. 

Cas 674. Charge in case under s. 304. 1 - P- Code stating that person in possession 
of property about which fight took place is not gmltj of any office is incorrect. 

A I. R. 1933 Cal. 242=^34 Cr. L. J. 668=143 nd. Cas 899. Where persons are 
cdiarged witlUacouy, and the Judge in charging jury said; ‘When in commuting 
iheff or in carrying property a person voluntardy causes hart and wrongful resiramt, 
offence amounts to robbery” and further that “If five or more persons take part m.the 
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offence, it^amounts to dacoity/' the direction to the, jury, is,, not proper. A. 1 R.. 1,931 
Mad. , #1=60 M. 'L. J. 69[=33 Cr. L. J, 973* Where inadmissible evidence was 
referred to^by , Judge in chargingj'ury and 'also improbability, , of occurrence as, related 
by :,prose.ciition evide,Bce, conviction of accused was .set , aside, " je,,' Cr., L. ,J, ,,421^=52 
C. ,:L,. ',|, 423,“,A. I. R. 193,1 CJaL ^ 

Evidence,— -Reference to inadmissible ' evidence vitiates '"'the"' charge. ' , 52 ■ C. 'L. J 
423'=A.d. R. 1931 Cal, 65. ,Witness must' be grouped' with/' a view 40 '^direct the 
attention of the jury to the evidence regarding each of the facts sought to be proved. 
34 C/W, N, 390-A. L R. 1930 Cal 48 is«A. I. R. 1930 Cal 895=127 Ind, Cas, 767, 
Ridiculing defence evidence at outset by the Judge is bad. 25 Cr. L J. 701= A. L R. 
1925 Sind. 116=81 Ind. Cas. 249. Judge should not suggest that a particular evi- 
dence is of no importance, 28 C. W. N. 947 = 40 C. L. |. 135 = 25 Cr. L. J. 1217 = 82 
Ind. Cas. 145, Failure to warn against inadmissible evidence passed by the Jury or 
failure to refer to an important evidence vitiates the conviction. 3 P. L. T. ioi=A. 
1 . R. 1923 Pat. 103 = 65 Ind, Cas. 443 ; see also 25 C. W. M. 788 = 22 Cr. L. J. 562 ; 
46 C. 895 = 23 C. W. N. 661=29 C. L. J. 513 = 20 Cr. L. J. 324=50 Ind, Cas. 660 ; 
3 P. L. T, 52=23 Cr. , L. J. 141=65 Ind. Cas. 573 ; 52 C. 67 = 29 C. W. N. 300=26 
Cr. L. J. 782 = 86 Ind. Cas. 414. Evidence should be analysed and sifted, 50 1 . L. J. 
576=34 C. W. N. 223 = 31 Cr. L J. 572 = A. 1 . R. 1930 Cal, 136. Where important 
witnesses were not examined, jury should be directed to draw the necessary presump- 
tion, 34 C, W. N. 390= A, I. R. 1930 Cal 481 = 127 Ind. Cas. 767. Judge need not 
refer to entire evidence in detail. It is enough if he emphasizes all important and 
essential features. A. 1 . R. 1935 All 103. Even if witness is discredited on one 
point jury can give credit to him on another. 35 C. W. N. 731 = 53 C. L. J. 427=32 
Gr. L. J. 768= A. I. R. 1931 Cal 401 (F. B). So where witness is dealt with under 
s. 154, Evidence Act and cross-examined as to credit, it is not proper direction to 
jury that they are bound in law to place no reliance on his evidence. Ih'd. Charge to 
jury must be intelligible and give direction in the matter of weighing and sifting 
evidence. 35 C. W. N. 404=33 Cr. L. J, 486 ; see also 53 C. L. J. 351 = 32 Cr. L. J. 
1138 ; 32 Cr. L. J. 190 = A. 1 . R. 1931 Cal. 178 (F. B.). Where Judge admits confes- 
sion of accused caused by inducement, threat or promise, he must point out to jury 
that admissibility of evidence does not mean that it is true and that it is for jury to 
accept or reject it. A. I R. 1933 Cal. 187=34 Cr. L. J. 369. Where prosecution 
does not call important witnesses who are alive it is the duty of Judge in charging 
jury to caution them that it was duty of prosecution and they may draw adverse 
inference.^ A. L R. 1933 Pat. 481 = 34 Cr. L. J. 828=1923 Cr. loio. Question of 
admissibility can be raised only when the particular evidence is sought to be proved. 
50 C. L. J. 106=33 C. W. N. 1121 = 20 Cr. L. J. 993 = A. 1 . R. 1929 Cal. 17=119 Ind, 
Cas. 193.^ In a case dependent upon circumstantial evidence the incriminating fact 
must be incompatible with the innocence of the accused and incapable of explanation 
upon any reasonable hypothesis than that of his guilt. A. I. R. 1933 Cal 370=127 
Ind. Cas. 657. Omission to examine witnesses mentioned in the first information 
should be brought to the notice of jury, but failure to so inform is not necessarily fat.il. 
27 Cr. L. J. 398= A. I. R. 1926 Cal 728=93 Ind. Cas. 46. Credibility of a witness 
is a matter for the jury in spite of a suggested contrary inference. 32 C. W. N, 
616=29 Cr. L. J. 497 = A. 1 . R. 1928 Cal 500=109 Ind. Cas. 225. Jury should be 
told that police diaries are not legal evidence. 8 Pat. 279=30 Cr. L. J. 858= A. I, R. 
1929 Pat. 268. Court must put before the Jury the earliest version of a witness. 
53C, 372 = 42 C.L.J. 504=27 Cr. L. J. 266=A. I. R. 1926 Cal. 139 = 92 Ind. Cas. 
442. Corroboration need not be on all points. 52 C, 595 = A. I. R. 1925 Cal 872. 
Conviction on uncorroborated testimony of an approver is sustainable only when 
the judge had clearly explained to the jury the risk underlying such a course. 5 
0 . W. N. 33=29 Cr. L. J. 311= A. I. R. 1928 Oudh. 207 = 107 Ind. Cas. 876. 
Jury should be asked to ignore improper questions if and when admitted or at the 
time of charge by the Judge. 28 Bom. L. R. 281=27 Cr. L. J, 481 = A. L R. 1926 
Bom. 238=93 Ind. Cas. 881. Evidence of persons arrested as accomplices but 
'Subsequently discharged, should be treated as practically accomplice evidence. 
40 C. 'L, J, 313=26 Gr, L, J. 307=84 Ind. Cas. 451. 

of jury.— In a case of false document, made by affirming thumb impression 
it was- held to be the duty of the jury and not of the judge to sB.y whether or not there 
was fraudulent intent. 32. C. W. N. 572 = 19 Cr.L. J. 649=45 Ind. Cas. 841:. Jury 
are not bound by the fact that, the first information report has been judicially found 
to.be:faIse., '.yaat .i.53«.io P.L.T. 297=30 Cr.L. J,.273«A. iR, 1939 Pat 34= 
■.3:14 Ind. Cas. '220; 
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Misdirection.— Omission to place matters which ought to have been placed 
before the jury amounts to misdirection, 34C, W. N. 954= A. L R. 1931, Gal. 10=128. 
IikL Cr. 807 . Omission to state principles of appreciation of circumstantial evidence 
amounts to misdirection. 52 C. L. J. 4i7==35 C. W, N, 169 = A. L R, 1931 CaL ii. 
Good and bad points of both sides are to be stated. Special pleading for the pro- 
secution is grave misdirection. 1929 M, W. N. 946. Reference to evidedce not let 
in the Sessions Court is prejudicial to the accused. A. I. R. 1930 CaL 706=57 C. 940 
— 128 Ind. Cas, 8or. Where the judge’s direction as to probabilities in favour of the 
prosecution too strongly before the jury and upon a mere assumption of facts which 
the jury are not asked to find for themselves there is misdirection which vitiates the 
trial. 26Cr. L. J. s 67==A. L R. 1926 CaL 439 = 85 Ind. Cas. 711. The omission 
to direct the jury upon an important point which may serve to help the defence of 
the accused amounts to misdirection. 44 C, L. J. 233=28 Cr. L. J. 19=99 Itrd. Cas. 
51, Application of a wrong provision of law was held to be a misdirection. 27 Cr. 
L, |. 1368= A. I. R, 1927 Mad. 243 = 98 lad- Cas. 488. It is a misdirection to put 
before the jury matters which are not on the record and matters prejudicial, at all 
events on a certain view to the accused. 31 C. W. N. 171 = A. I. R. 1927 CaL 200=99 
Ind. Cas, 937. Where a Judge while charging the jury dealt with a certain statement 
as a confession, while in reality it was not it was held to be a serious misdirection. 
29 Cr, L. J. 527 = 3^ C. W. N. 731=47 C. L. J. ^526= A. I. R. 1928 CaL 416=109 Ind. 
Cas. 351, Telling the jury that there is no evidence where opportunity to produce 
evidence is not given is misdirection. 30 C. W. N . 190=27 Cr. L. J. I25=A, I. R. 
1925 Cal 584=91 Ind. Cas. 701. A misdirection regarding one of the charges against 
the accused may have a bearing on the other charge as well. 1930 Cr. C. 1108= A. L 
R. 1930 CaL 708= 129 Ind, Cas. 99. Advising jury to convict on uncorroborated evi- 
dence or to form their own opinion or to omit to warn suitably or to tell wrongly that 
corroboration is received is misdirection. 13 P. L. T. 802=34 Cr. L. J. 431 = A. L R. 
1933 Pat. 96. Giving opinion an3 warning jury about evidence is not misdirection, 
I3^P. L. T. 802 = 34 Cr. L. J. 426= A. I. R. 1933 Pat. 96. Where Judge does not 
point out to jury that theft becomes robbery only when violence is used for commit- 
ting theft this is misdirection. 54 M. 588=32 Cr. L. J. 1212=134 Ind. Cas. 8oi=A. 

L R. 1931 Mad. 427, Where judge fails to bring to the notice of the jury certain 
vital facts, it is a clear misdirection. A. I, R. 1932 Oudh. 23=7 Luck, 390=33 Cr. L. 

J. 167 = 135 Ind. Cas. 392 = 8 0. W. N. 1215. There is no misdirection where the 
Judge tells to the jury that they are not bound by judgment passed in civil litigation 
between the parties. A. I. R. 1932 CaL 293 = 59 C. 136= 1932 Cr. C. 262. So also 
there is no misdirection where the Court warns the jury to be careful in accepting 
evidence of hostile prosecution witnesses and asks them to decide whether it is safe 
to accept it. A. I. R. 1932 CaL 293=33 Cr. L. J. 441=^590.136. But there is 
misdirection where Court warns jury against rejecting testimony on legal pre- 
sumptions in favour of veracity. 59 C. 1361 = 33 Cr. L. J. 854=55 0. L.J. 439 
=A, 1. R. 1932 Cal. 474. “Will” means will of girl and not of guardian. Where 
Judge directs the jury that marriage against guardian’s consent is marriage 
against girl’s will, it is misdirection and conviction cannot be sustained. 36 C, W. N. 
49=33 j* 512 = a. I. R. 1932 Cal. 442. In a charge of rape where there is no 
plea of consent, direction that age or consent of girl need not be considered is mis- 
direction. 37 C. W. N. 484=145 Ind. Cas. 923 = A. 1. R. 1933 CaL 606. Suggestion 
by Judge of fact of common occurrence without evidence of it on record is not mis- 
direction if not prejudical to accused. 59 C. 1123=36 C. W. N. 377=55 J- ^32 
= A. L R. 1932 CaL 536. Where in a charge under s. 477 I. P. Code essential fact 
have not been properly marshalled the charge is misdirection vitiating trial. 35 C. 
W. N, 425=«32 Cr, L. J. 836=58 C. 1051 = A. I. R. 1931 Cal. 184 (F. B.), In an ofence 
under s. 366, direction to jury that the fact of previous intimacy of accused with 
girl is wholly immaterial is misdirection. A. L R. 1933 <^^.1 718 = 1933 Cr. C. 12.68. 

In case of intermeddling with estates of deceased, charge to* jury under s. 406, Penal 
Code on doctrine of entrustment, amounts to misdirection vitiating trial. ^ 35 C. W. 
N, 425 = 32 Cr» L. J. 836=58 C. 1051. Direction that because witness is declared 
hostile bis evidence may not be considered is misdirection. 36 C. W. N. 35^=33 Cr. 

L. J. 649=A. L R. 1932 CaL 523. Where statements made to police is brought on 
record by defence and the Judge refers to them in charge with caution not to take 
them as substantive evidence, there is no misdirection, 35 C* W. N, 164=3^ Cr. L. 

J. 1245= A. P** ^93 J CaL 622. 

Wrong explanation as to presumptions under s. 114, Evidence Act, amounts to 
misdirection vitiating trial 3S C. W, N* 291 = 33 Cr» L, J* 40= A* L R* 1931. Cal,6i7^v ' 
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Where the charge is under s. 373. L P.^Code and Judge pointing out unsatisfactory 
nature of prosecution evidence on question of age of girl tells jury to appeal to their 
experience and apply that experience to impression formed on seeing the girl and 
gives no camion that such 'impression is not sure guide, there is material misdirection, 
35 C. W. N. 316— A. L R. 1932 Cah 417—33 Cr. L. J. 553. Where impressions about 
witnesses were not recorded but stated to the jury it is not misdirection. 26 Cr. L. J. 
572^A. 1 . R. 1925 Cal 5S0— 85 Ind. Cas. 716. A direction to the jury that the 
presence of a reasonable presumption of the property being stolen property is enough 
to raise the presumption of guilt, is misdirection. 53 C. 223 = 26 Cr, L, J. 115 5 = A. 1 . 
R. 1925 Cal. 666=88 Ind, Cas. 515. In case of major and minor odences, direction 
for minor offence is not misdirection, 53 C. 599=44 C. L. J. 339=27 Cr. L. J, 
1314=* A. L R. 1926 Cal 1059=98 Ind. Cas. 386. Suggestion of an. alternative case 
to be taken or not by the jury is not a misdifection. 6 Pat. 572 = 29 Cr. L, J, 626= 
A. L R. 1928 Pat. 139=109 Ind. Cas. 898. Where the Judge directs the jury that there 
is a presumption of law that the witness who has spoken untruth must he believed 
in so far as he deposed to facts spoken to by other witnesses is a misdirection. 30 
Cr. L. J. 120 = A. L R. 1928 Cal 551 = 113 Ind. Cas. 280. Where the judge has not 
put it to the jury that when a case is based on circumstantial evidence the circum- 
stances should be such that there can be no reasonable possibilty of the innocence of 
the accused, it is a misdirection vitiating the trial 30 Cr. L. J. 120=.^. L R. 1938 Cal 
551. Where in a charge of dacoity, presumption as to possession of stolen property 
was stated by the Judge, it was held to be a serious misdirection. 42 C. L, J. 212 = 26 
Cr, L. J. 1582 = 53 C. i 57 = A. I. R. 1925 Cal 1241 = 90 Ind. Cas. 542. In case of 
retreated confession of co-accused, suggestion that it is of some use as against co- 
accused individually was held to be misdirection. 42 C. L. J. 496=26 Cr. L. J. 1146 
= A, I. R. 1926 Cal 374=88 Ind. Cas. 458. Miscarriage of justice through mis- 
direction means that there must be a reasonable ground for apprehending that the 
misdirection may have affected the jury’s verdict. 30 Cr. L. J. 1146=1930 A. L, J. 
486= A. I. R. 1930 All 28 = 120 lad. Cas. 1 14, Where in a case not depending on 
expert evidence the rule as to expert evidence was stated by the Judge but its 
relation to the facts of the case was not stated, it was held to be misdirection. 
A. I. R. 1930 Cal 370= 127 Ind. Cas. 657. Heads of charges should indicate far 
more fully than mere enumeration of the numbers of the sections. A. I. R. 1930 Cal 
712=129 Ind. Cas. 109. Direction not to believe guilt or otherwise of accused 
alleged to be absent from scene of offence by approver is not misdirection. A. L R. 
1930 Pat. 513=128 Ind. Cas. I2i. Where question of title is important in the case, 
direction to ignore that question is misdirection. 26 Cr. L. J. 946=13 C. L. J. 245 
= A. I. R. 1925 Cal 1235=87 Ind. Cas. 98. Admission of a search list which was a 
statement within the meaning of s, 162 Cr. P. Code and hence inadmissible was 
held to be a misdirection. 31 Cr. L. J. 127 = A. L R. 1929 Cal. 448 ; 35 C. W. N, 
3I7 = A, I. R. 1931 Cal 189. It is_ essential that the jury should be directed that 
theft only becomes robbery when it is shown that in the course of committing theft 
and for the purpose of committing theft violence is used. The omission to mention 
this essential point amounts to misdirection which vitiates the trial 33 M. L. W, 
414— A, I. R. 1931 Mad. 427, ^ Where in a prosecution of offence under s, 373, 
1 . P. Code the Judge told the jury^ that they might appeal to their own experience 
and apply that experience to the impression that they had formed on seeing the 
girl for three days and the Judge however omitted to say that such an impression 
would never be a sound guide, held that there was a material misdirection vitiating 
the trial 35 C. W. N. 316. Where the Judge gave the following explanation of 
s. 304 I R . Code to the jury, the first part relates to death which is caused without 
any intention of causing death or causing such bodily injury as is likely to cause 
death. The second part relates to death which is caused without any intention to 
cause death or to cause bodily injury as is likely to cause death, but with the 
knowledge that such injury may lead to death. Ifeld, the mistake was so palpable 
that it was good ground for ordering retrial 35 C. W. N. 456= A. I. R. 1931 Cal 
345“ ^3^ Where plea of private right of defence could have been 

put forward as disclosed from cross-examination of prosecution witnesses but not 
put forward, charge of jury expressly calling upon jury not to consider plea of 
private right of defence amounts to misdirection. 51 C. L. J. 339= A. I, R. 1930 Cal 
442=127 lad. Cas. 263., Failure’ to state defence case, and failure to draw the 
attention of jury to the conduct of complaint and accused held to have vitiated the 
trial 34 C,;W*’N* 954 ** 4 * ^*,''1^93^ Cal 10, Judge's reference. In the opening 

passage of his charge to the punishment provided for the offence of murder, and 
the consequent need for careful consideration is not itself a misdirection* 25 C, W» 
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N. 288 = 22 Cr. L J. 562 = 62 Ind. Cas. 578. When the accused fail to prove an 
if a Judge directs the jury that a presumpti on of their complicity in the crime 
arises from it, it is grave misdirection. 25 C. W. N. 682 = A. L R. 1921 Cal. 252 = 66 

Ind. Cas. 180. Explanatioa as to common intention and act of one in furtherance of 
it making a!i equally liable is not misdirection. 28 C. W. N. 170=38 C. L, J. 411 = 
25 Cr. L. J. 817 = 81 Ind. Gas. 353 (F, B.). The High Court, in case of misdirection 
vitiating the verdict can direct re-trial or enter into the merits and dispose of the 
case. 25 Cr. L. J. 761 = A. L R. 1925 Sind, i i6=8e Ind. Cas. 249. For the purpose of 
proper and intelligent summing up it is necessary that the Judge appreciate the 
evidence properly. The prosecution and defence under s. 297 does not mean that a 
Judge should give merely a summary of the evidence. He must marshall the 
pidence so as to bring out the lights amd the shades, the probabilities and 
improbabilities so as to give proper assistance to the jury who are required to decide 
which view of the facts is true. A. I. R. 1934 Cal. 847, Where Sessions Judge gives 
emphasis to his personal opinion, but warns jury that they are not bound by it, there 
is no misdirection. A. 1 . R. 1934 Oudh. 122. In case of double rape in broad day 
light and the fact that the husband and brothers of the prosecution were only 
70 yard away from the place of occurrence and she called for help must be brought 
to the notice of jury and omission to do so amounts to misdirection. A. I. R. 1934 
Nag. 94=35 Cr. L. J, 957=30 N. L. R. 262. Where all main points are placed 
before the jury the mere omission to place two minor details does not amount 
to such a misdirection as to vitiate trial. A. I. R. 1934 Cal. 142. Where Judge 
gives dogmatic and unqualified opinion on question of facts of cardinal impor- 
tance it amounts to misdirection. A. I. R. 1934 All. 326. Where the Judge has 
entirely misconceived legal position with regard to a certain point and gives 
direction to the jury on that assumption, his charge amounts to misdirection 
vitiating the trial, A. I. R. 1934 Cal. *610 = 38 C. W. N. 854=35 Cr. L. J. 1367=59 
C. L. X 4^2. There was no direct evidence that the accused committed the 
house-breaking and theft. Yet the charge against them was framed solely under 
s. 457 and 380 L P, Code with no alternative charge under s. 41 1. In his charge 
to the jury the Judge did not mention s. 41 1, nor inform the jury that it was 
open to them either to find on the facts that the accused committed the house-break- 
ing and theft or that they were guilty under s. 41 1 1 . P. Code, or tell them that they 
might convict them in the alternative. He left them no choice between a conviction 
under s. 457 and 380 1. P. Code, and an acquittal. Beld^ that the offence under s. 41 1 
being punishable with a lesser sentence than offences under the two former sections, 
this was an omission which prejudiced the accused, A. I. R. 1934 Mad. 721 = 67 
M. L. J. 693=40 L. W. 872. In considering whether there was a misdirection or not, 
expression of opinion must be taken as a whole. 59 C, L. J. 396 = A. I. R. 1934 Cal. 
257 = 35 Cr. L. J, 1487. Where the Judge in his charge to the jury left the question 
of voluntariness of the confession to them and acts in contravention of s. 152 Cr. Pro. 
Code, his charge is bad for misdirection. A. I.R. 1934 Cal. 717 = 152 Ind. Cas. 681. 
Where a statement made a person who has not been examined as a witness has been 
treated as evidence in the case for the prosecution and the Judge places before the 
jury with the warning that they are entitled to draw the presumption that if such 
person were examined in deposition would be against the prosecution there is no 
misdirection. A. L R. 1934 Cal. 557 = 38 C. W. N. 446=1934 Cr. C. 789. Where 
test identification is defective, the judge should point it out to the jury. A. I. R, 
1934 Pat. 537=15 P. L. T. 803= 152 Ind. Cas, 126. 

Non-direction. — Omission to direct jury as to burden of proof on prosecution 
vitiates verdict A. I. R. 1933 P* C. 218 (P. C.) = i 933 A. L. J. 1025 = 34 Cr. L. J. 
886 = 38 M. L. W. 635 = I4<; Ind. Cas. 209. Wherein a trial of two persons under 
s. 368 and 368-109 I. P. Code, there is no direction to jury to contradictory state- 
ments of girl seduced and cases of both not dealt with separately, conviction should 
be set aside. A. L R. 1933 Cal. 718=1933 Cr. C. 1268. Where circumstances under 
which conviction can be based on retracted confession of co-accused are not given, 
omission amounts to non-direction. 36 C- W. N. 874=34 Cr. L. J. 23= A. L R. 1933 
Cal. 6. Where evidence against ail the accused is not the same, evidence against 
each should be dealt with separately. 37 C, W. N. 68=1933 Cr, C. 25=34 Cr. L. J. 
622= A, L R. 1933 Cal 5, Where there is doubt whether jury really directed their 
minds to the question whether the accused carried deadly weapon in committing 
crime* conviction under Peneal Code s, 397, should be set aside. A. I. R. 1931 Pat 
49=32 Cr. L. J. 476=130 Ind. Cas. 267. Mere non-direction is not necessafily mis- 
direction to the jury. 2 P, L. W. 34S*=I F, X# J. 3 I 7 **I 7 Cr. L. J. 353=^35 Ind.Xa?# 
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conviction. $2 C. L, J. 425. Where the charge to the jury contained no caution as 
as regards weight and the efficacy to be given to a dying declaration, that the 
verdict of the jury and sentence must be set aside. 34 C. W. N. 793 = A. 1 . R. 1930 
CaL 754=129 Ind. Cas. 364. In case of non-direction of materia! evidence by the 
prosecution, the omission to direct the jury as to the inierence they were entitled to 
draw if they were not satisfied with the explanation suggested for the absence of 
material witness is a non-direction. 34 C. W. N. 1151 = 125 Ind. Cas. 99. Exclusion 
of question as to accuseds* infancy and immaturity of understanding from charge is 
non-direction amounting to misdirection. 26 Cr. L. J. 310=28 O. C. 69=A. 1 . R. 
1925 Oude. 311 — 85 Ind. Cas. 454^ If a defence is substantially put to the jury, a meie 
omission to refer to this or that circumstance or suggestion is not non-direction 
which amounts to misdirection. 28 C. W. N. 170=25 Cr. L. J. 817 = A. L R. 1924 Cal. 
257 (F. B.) = 8i Ind. Cas. 353. Failure to direct as to essence of abetment is mis- 
direction. 47C. 46=30 C. L. J. 29 = 58 Ind. Cas. 455, Omission to direct the jury 
that facts though not proving the offence charged, might go to prove a minor offence, 
IS not a misdirection. 23 Cr. L. J. 47=A. I. R. 1922 Pat. 321 = 64 Ind. Cas, 671. 
Where the Sessions Judge did not explain in what the offence of theft with which 
the accused was charged consisted held that there was no want of direction. A. L R. 

1923 Mad. 329=75 Ind. Cas. 567 = 17 M. L. W. 236. The Judge must refer to all 
important points though counsel have addressed elaborately. Every non-direction in a 
charge to the jury does not necessarily amount to misdirection. 23 C. W, N. 426= 
^^ ^*** ^‘ J* (E. B.) = 5 o I*id. Cas* 34 ^.^ The failure on the part of a Sessions 
Judge to record in his charge what actually his explanation of the law was, does not 
amount to a misdirection. 7 Pat* 3^i~io P. L. T. 26=29 Cr. L, J. 804= A. L R. 

1928 Pat 420=111 Ind. Cas. 308. Where only witness is directed by prosecution 
Itself, failure of the judge to direct the jury that there was no evidence enough to 
vitiate the trial. 56 C. 115=32 C. W. N. 872. Where in a charge to the jury the 
explanation of the law bearing on the jury the explanation of the law bearing on the 
subject is drastically rneagre and the summing up is no more than the barest 
possible skeleton of the evidence on the record and where important points have 
been omitted there is no non-direction. 33 C. W. N. 84=30 Cr. L. T. Qr2=A L R. 

1929 Cal. 170= 1 18 Ind. Cas. 351, */* 

Ouussion. ^Omission to state to the jury the defence evidence regarding each 
accused is a misdirection. 17 Cr. L. J. 19=32 Ind. Cas. 147. Omission by the 
Judge to warn the jury to pay no attention to the result of the previous 
proceedings amounts to misdirection. 21 Cr. L. J, 554=31 C. L. J. ^05= 56 Ind. 
Cas. 858. Omisssion to remark on the Village Magistrates' failure^ to send first 
occurence report to Police or Magistrate, is not a misdirection if it did not 
prejudice the accused. 5 L. W. 327 = 18 Cr. L. J. 15=36 Ind. Cas. 847. Where 
m a trial under ss. 300, 302, and 326* the jury were not asked to consider the 
mtention of the accused, the charge to the jury is defective. 8 L. B. R. 125=17 

L. j. 154-33. Ind. Cas. 634, Where prosecution witness was suspected of 
complicity omission to warn jary is a misdirection. 26 Cr. L. I. C. 

224-A._I. R. 1925 Cal. 666=88 fnd. Cas. 515. Omission to state the law fully 
f ■ 'f' 585=39 C. L. J. 535=26 Cr. L. J. 48=83 Ind. Cas! 

528 , see also 25 Cr. L. J. 1129=11 O. L. J. 3rs=A. I. R. 1924 Oudh. 411 =81 
ind. Cas. 953. An omission to direct the jury on a cardinal matter in the case 

of A^summon?? ud°^ c® attention to it at the termination 

f B iS *70=38 C. L. J. 411=25 Cr. L. J. 8i7=A. I, R. 

1924 Cal. “57 (F. B-)=8i Ind. Cas. 353. An omission of the Magistrate to give the 
jury a detailed definition the offence charged is not a misdirection. 25 Cr. L. 1.^1032= 

A. I. R. 19*5 Qudh, 69=81 Ind. Cas. 808. The omission to nresent: thm 
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i mormatioii report and its vatiat ion witn the depositions of several witnesses, named 
therein, constitutes serious misdirection. 29 C. W. N. 526=26 Cr. L. J. 1009= 
A. 1. R. 1925 CaL 729“B7 Ihd. Gas. 833* Omision to point out vital points in the 
case may amount to such misdirection as vitiates the trial. 26 Cr. L. J. 567= 
A. I. R. 1926 CaL 439=85 Ind, Gas. 711. Judge is not relieved, where counsel 
omits to take possible defence. 28 C. W. N. 170 = 38 C. L*. J. 411 = 25 Cr. L. J. 
817 = 81 Ind. Cas. 353. Omission to direct the jury to draw an adverse inference 
from the non-prodacdon of material witnesses by the prosecution and to point out 
discrepancies vitiate the trial. 33 O. L. J. 180=25 C. W. N. 142=22 Cr. L. J. 
475= A. I. R. 1921 CaL 257 = 61 Ind. Cas. 1003 ; see also A. !. R. 1930 CaL 481 = 
127 Ind. Gas. 767 , The omission to tell the jury that the accused is entitled to the 
benefit of any reasonable doubt is not misdirection. 7 N, L. J. 208 = 27 Cr. L. J. 
2I7 = A. 1 . R. 1927 Hag. 154 = 92 Ind. Cas. 169. Omission to place before the 
jury an important piece of evidence in favour of the defence viuates the verdict. 
58 C. 373=42 C. L. J. 5P^ = 27 Cr. L. J. 266=92 Ind. Cas. 442. Omission to state 
the law of private defence bearing on the facts of the case is a misdirection. 53 C. 
980=28 Cr. L. J. 273 = A. L R. 1927 Cal. 257=100 Ind. Cas. 353. Omission of 

the Judge to say to the jury that certain matters placed before them, were 

not admitted in evidence, that it was irrelevant to the case and that it ought to be 
disregarded by them, is non-direction. 50 C, L J. 106=33 C. W. N. 1121 = 30 Cr. L. J. 
993= A. 1 . R. 1929 CaL 617 = 119 Ind. Cas. 193. Omission to tell the jury that 
they need not take into account the coviction at all is enough to vitiate the verdict. 
27 Cr. L. J. 398 = A. L R. 1926 CaL 728=93 Ind, Cas 46. Where there are several 
accused, the omission by the the Court to ask the jury to consider the case as 
against each of the accused individually is very serious and is prejudicial 
to the accused. 53 C 372 = 42 C. L. J. 504=27 Cr. L. J. 266. Where the jury 
was not advised as to the attitude towards a retracted confession against co- 
accused, the omission amounts to misdirection, 21 Cr. L. J. 775=58 Ind. Cas. 
455. Judge must not omit to tell the jury that the corroboration required is one 
binding to connect each accused with the offence. 34 C. W. N. 390= A. I. R. 1930 
CaL 481 = 127 Ind. Cas. 767. Mere misdirection on the part of the Judge to the 
jury is not sufficient to set aside the verdict. It should be such as to lead to an 
erroneous verdict. Then alone it can be set aside. 22 C. W. N. 572 = 19 Cr, L. J. 

649=45 Cas. 841 ; see also 29 Cr. L, J. 32S=A. I. R. 1921 Pat. 326. 

(0 is tile duty of 

Duty of Judge. the Judge- ^ 
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(S) It is proposed to give secondary evidence of a document ilie original of . 
which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or 
■■■ destroyed. ■ ■ • • . 

Notes. — It is the duty of the Judge under this section 10 see that evidence 
which is not admissible in itself should not be allowed 10 go in to the prejudice 
of the accused, though no objection is taken thereto by the accused. 266.736 — 2 
C. W. N, 4S4. Under this section it is not the duty ^of Judge to discuss in detail 
each apd every item of evidence and any such discussion of the evidence by the 
Judge in his charge leads to a great risk of the Judge pressing his own view of the 
facts too positively. A, L R. 1929 Nag. 293. Law applicable is to be explained 
by the Judge. But the Judge place before jury any legal treatise for finding out 
law, 30 C. W, N. 693-43 C. L. J. 337-27 Cr. L. J. 926-96 Cas. 270, 
Question as to what amounts to or does not amount to evidence is question of law 
to be decided by Judge. 32 C. W. N. 9 ^ 5^30 Cr. L. J. 435 — k ^929 CaL 57 
— 1 15 Ind. Cas. 258. The heads of charge ought to show how the Judge explained 
the law to the jury. It is sufBcient to say that such and such section of the Penal 
Code w'ere read and explained. Mere explanation of the sections of the Penal Code 
in the words of the Judge without reading out the sections themselves is undesirable. 
The section must be read out to the jury and then explained to them. 10 P. L. T. 
26— 22 Cr. L. J. Soi==A. L R. 1928 Pat. 420=111 Ind. Cas. 308. Asking^ jury 10 
take broad view of evidence ignoring imraateriai discrepancies is not misdirection, 

I Pat. L. T. 708=22 Cr. L. J. 1250=59 Ind. Cas. 557. A matter on which there is 
no evidence should not be left to the jury at all. The ability of defence counsel 
does not relieve the Judge of the duty of fairly and fully charging ihe jury, 47 
Ind. Cas. 82. Reference to statement not proved and not on record amounts to 
misdirection. 23 Cr. L. J. 406=67 Ind. Cas. 502, Formulating specific qiiesdons 
for the reply of jury is not required by law. The practice is however, advisibie 
in complicated cases the Judge should not only explain the law, but should draw 
attention to the evidence and explain how the jury should apply the law to the 
facts of the case. 4 Pat. 626=7 P. L, T. 239=27 Cr. L. J. 49= A. 1 . R. 1925 Pat 
797 = 91 Ind. Cas. 225. Unproved statements of witness to police , should be withheld 
from jury's knowledge. 30 C. W. N. 503 = 27 Cr. L. J. 641 = A. I. R. 1926 CaL 793 
= 94 Ind. Cas. S93, It is doubtful if judge has to determine whether there is any 
evidence as to corroborate the approver as to complicity of accused. 32 C. W. N. 915. 
Whether a confession is voluntary or not is a question of law and should be decided 
by the judge. A. I, R. 1934. 651 = 38 C, W. N. 586=152 Ind. Cas, 234- It is misdirec- 
tion where the Judge states that a retracted confession without corroboration is suffi- 
cient for conviction, Judge must make distinction between pure law and 

expression of his own opinion on question of fact or mixed law and fact. A. f, R. 
1934 Pat. 309=15 Pat, L. T. 264=13 Pat. 529 = 35 Cr. L. J. 1104. Proper instruction 
should be given by the Judge as regards the evidence of an accomplice. A. 1 . R. 
1934 Cal 114=35 Cr. L. J. 551 = 147 Ind. Cas. 1172=1934 Cr. C. 165. The Judge 
should determine the admissibility of evidence and after its admission its credibility 
and weight are entirely questions for the jury. 39 C. W. N. 27 = A. 1 . R. 1934 Cal. 
853, Where the prosecution has stated a certain case but fails to prove the same, 
the Judge should point out to the jury the effect of such a finding. 35 Cr. L. J. 1216 
= A. I. R, 1934 Cal 622. Where according to the Judges* opinion' fihe evidence is 
very weak and there is grave doubt as regards the guilt of the accused 
he should direct the jury to the accused benefit of doubt, 60 C. L. J. 

45. Although the general rule is that the voluntariness of the confession should 
be decided bv the Judge for considering its admissibility, yet the jury also 
is competent to consider the question of voluntariness in its bearing on the 
truth of the confession. 39 C. W. N. 27 = A. I. R. 1934 Cal, 853 ; see also A. I. R. 
1934 Cal. 636 = 38 C.^ W. N. 659=35 Cr. L. J. 1479=152 ind. Cas. 44=61 C. 399. 
Question whether particular evidence is admissibie or not should be decided before 
it is actually given. A. 1 . R. 1932 Sind. 201 = 1932 Cr. C. 810=26 S. L. R. 302 = 34 
Cr. L. J. 147* In case of evidence of doubtful character, charge to jury by Judge 
should contain word of caution. 37 C. W, N. 595 = 34 Cr. L. J. 533 = A. L R. 1933 
Cal. 426 (S. B.). A charge ^ should^ give due weight to all outstanding facts in 
the case. Judges saying to jury that prosecution story is corroborated or 

supported by certain prosecution witness is not misdirection. A. 1 . R. 1933 
AIL ^ 94}=® 1933 A, L. Ji ^1446. Where charge involves six different offences of 
fabrication, direction to jury that if one item is established against accused they 
could give general verdict of guilt is misdirection. 57 C. L. J, 177 = 340. L. J. 
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322=569 M. L. J. 465=35 Bom. L,'R. ' 5o7=37.€. -.W, N. 5U=*I933 A. L. J. 64$= A. L 
1933 P. C. 124 (P. C.). Conviction on uncorroborated evidence of accomplice alone 
is valid but jury should be informed that general presumption is that evidence of 
approver is unreliable and needs corroboration. A. I. R. 1933 Pat. 500 ; see also 
137 lad. Cas. 496=1932 Cr. C, 264 = 33 Cr. L. J. 477= A. I. R. 1932 Cal. 295 ; A. L R. 
1923 Cal. 509= 34 Cr. L. J. 841 = 37 C. W. N. 290. In drawing presumptions or in- 
fereoces from evidence the Judge should have regard to ail known facts of case. 1932 
M. 'W. N.' 801 = 64 M J. 88 = 56 M. 231 = 34 Cr. L. J. 48i = A. I R. 1933 Mad. 233. 
When the complainant has been raped, the jury should be warned, as a matter of 
practice, that the complainants ovidence should not be accepted unless corroborated 
by independent evidence. A. I. R. 1933 Cal. 833. Where jury brings a verdict of 
guilty on charge under s. 395, I. P. Code, in respect of less than five persons, there is 
no duty cast upon Judge to consider whether the jury considered the point that at 
feast five persons must be concerned in the offence if he has adequately explained in 
his charge what IS' unnecessary. 137 Ind. Cas,. 497 = A. I. R. 1932 Cal 295. Omission 
to refer in the charge important points in accused’s favour vitiates the trial. 17 Bom. 
L. R. 1059=40 B. 220= 17 Cr. L. J. 133 = 33 Cas. 309. It is the duty of the Judge 
to analyse, sift and weight the evidence, marshal the facts properly, discover and 
arrange in some sort of order before the jury the facts wldch are ^really material 
and upon which they should concentrate their attention. The duty is all the more 
important in a lengthy trial 35 C. W. N. 404. It is desirable to have a sufficiently 
foil record of the charge on a question of law explained to the jury. 9 Pat. 606= 
A. LR. 1930 Pat. 513 = 128 Ind. Cas. 121. In the charge to the jury the Judge 
should set out separately the case of every accused. 29 Cr. L. J.^ 32 5 = A. I. R. 1928 
Pat. 326. A mere omission or mis-statement though not by itself a misdirection, 
amounts to miscarriage of justice if it is likely to mislead the jury. 28 Cr. L. J. 
I77=A. L R. 1937 Nag. 117=99 Ind. Cas. 849. Where the Judge stated in his 
charge that he was satisfied that certain confessions were voluntary and he held, 
accordingly adding that it was for the jury to decide whether or not they were true, 
the trial was vitiated. 26 Cr, L. J. 6o6=A. 1. R. 1925 Cal. 887=85 Ind.^ Cas. 
830. Where none of the accused was recognised, though there was opportunity to 
recognise, that fact should be pointed out to jury. 26 Cr. L. J. 606— A. I. R. 1925 
Cal. 887 = 85 Ind. Cas. 830. The Judge should place facts, clearly explain the law and 
show how to apply the law to the facts found by the jury. Head-notes or portions 
of reports should not be read out to them.^ Merely indicating the argument not 
pointing how to apply the law is a serious defect. 34 C. W. N. 36S=A. 1. R. 1930 
Cal. 434=128 Ind. Cas. 254. Where the jury is made aware of their duty as to 
questions of facts, and their right to disregard Judge’s remark, the charge is not 
vitiated, even when the charge to jury is in dogmatic and assertive fasluon. A. I. R. 
I93X Cal. 178 = 34 C. W. N. 1154=32 Cr. L, J. i9o=;i28 Ind Cas. Sit The Judge is 
not bound to address himself to every suggestion put forward by the defence. 
But he must fairly place the salient features of the case ^h^ 

view of the precaution and of the defence respectively. 9 Pat. 606= A. I, R. 
ig,o Pat. 513 = 138 Ind. Cas. I3i. Charge is defective where no direction is 
given as to weight to be attached to evidence of an accused against his 
flaccused. 50 C L. J. 467=31 Cr. L. J. 6-0 = A. I. R. 1930 Cal. 189=124 Ind Cas. 
66 Omission to point out what portions of the evidence are corroborative evidence 
in* law is a non-direction. But pointing out such portions as corroborative as are 
not in fact so, is a misdirection. A. 1. R. 1929 Cal 57 

accept and interpret for himself an unintelligible verdict A. 1 . R. 193 <^ Cal. 3^0 
C7 C 61. The Judge ought not to put to the jury hypothetical caspunsuppo^ed 
fye;idence SoCr.lj 799=49 C.l!^J 138=^ C. W. N. 8.39= A. I. R 1928 Cal 
700=127 Ind. Cas. 596 When a witness is declared hostile, Judge_ should explain 
(o the jury how he is not witness of truth and tell them to rejec^h.s evidence 
altogether. Omission to do so amounts to misdirection. 51 C. L. J. -03-34 C. W. N. 
16 = A I R. 1930 Cal. 276= 127 Ind. Cas. 270. Where Judge has properly addressed 
the jury or not must be determined by looking at his summing up as a whole to see 
that the case has been fairly laid. A. I. R. 1 ^ 3 * Otidh. 171 8 O. W. N. .344 93 t 

Cr C. 443. Judge’s tellin| the jury his view o facts is not only permissible but 
desirable A, I R. 1928 Cat 269. But the Judge should not discuss m detail each 
and every item ofthe evidence as any such discussion leads to a great risk of his 
pressing his own view ofthe facts too positively. A.I.R.^1929 Nag. " 9 S. Whether 

fhf evfdence has been adequately criticised by the^ Court must depend.uppn the 
special circumstances of each case such as the constitution of the jury, their 
gence and education, the elaboration with which the case has been condttcted og 
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botli^'sides/tlie skili of tlie 'defence .and a variety of other circumstances. It is open 
to the Judge to express his^ own opinion of the , evidence, provided , lie cautions . the 
jury that' tliey are not bound by k. 4 P. L. T. 265 = 24' Cr. L. J. 495 = A. L E. 192,8 
,Pat.,'238 = 7:2 Ind. Cas. 959 ; see also .110 Ind. Gas. 577 = 29 C.r. L. J» 721 = 5 O. W.. N», 
497,.. .Under s. 298 it, is the duty „' .of - the Judge to decide. all questions of .la.Ws, and 
especially all questions , of ■ relevancy- of facts ' and of admissibility of evidence. 38' 
C.,.W. N.,659=.35'Cr. L. J...I479=A. I, R, ■ 1934 Cal. 636, A Judge should instruct 
the jury as regards corroboration of accomplice evidence. 38 C. W. N. 586= A. 1 . R. 

1934 Cal 651. In summing up of evidence heads of charge should be recorded. 
Mere omission or misdirection are not sufficient to have verdict set-aside. A. L R. 

1935 3 ^* Where evidence is so weak as to make guilt of accused doubtful, 
omission to direct jury to give benefit of doubt to accused may be misdirection 
prejudicing accused. A. I. R. 1935 Cal 31. 

Duty of jury. 299 . It is the duty of the jury — 

(a) to decide which view of the facts is true and then to return the 
verdict which under such view ought, according to the direction 
of the Judge, to be returned ; 

(^) to determine the meaning of all technical terms (other than terms 
of law) and words used in an unusual sense which it may be 
necessary to determine, whether such words occur in documents 
or not ; 

(^) to decide ail questions which according to law are to be deemed 
questions of fact ; 

(d) to decide whether general indefinite expressions do or do not apply 
to particular cases, unless such expressions refer to legal proce- 
dure or unless their meaning is ascertained by law, in either of 
which cases it is the duty of the Judge to decide their meaning. 

Illustrations. 

{a) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder 
and culpable homicide and to tell them under what views of the facts A ought to be 
convicted of murder, or of culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true and to return a 
verdict in accordance with the direction of the Judge, whether that direction is right 
or wrong, and whether they do or do not agree with it. 

The question is whether a person entertained a reasonable belief on a parti- 
cular point — whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 

Notes. — A Judge is not entitled to ask the jury the reason for their verdict. 
13 Cr. L. J. 586=15 Ind. Cas. 1002, Where in a joint trial it was alleged that the 
Judge had failed to direct the jury that the charges were multifarious and that the 
various transactions alleged had no connection with one another but it appeared that 
the jury were in no way misled. Held^ that the charge to the jury was not vitiated 
on the ground of non-direction. Einj^eror^, Ring^ 53 B. 479=31 Bom, L. R, 545. 
Practical abdication of their duty by the jury in favour of the Judge renders the 
conviction liable to be set-aside. 30 Cr. L. J. 54=48 C. L. J. 477 = A, I. R. 1928. 
Cal B27. There is no rule of law that if a jury thinks that witness has been dis- 
credited on one point, they may not give credit to him on another. The rule of 
law is that it is for the jury to say. 35 C. W. N, 731= A. L R. 3931 Cal. 401 (F. B.) 
Jury is at liberty to believe the evidence of a witness in the lower Court, in spite of 
the Judge's opinion to the contrary. 50 C. L. J, 584=A. L R. 1930 Cal 228= 125 
Ind. Cas. 743. Opinion of the jury could be interpreted according to its terms. 
A. R. 1922 Pat. 224. When plea of insanity is set up by accused the jury should 
decide if at the moment he was incapable of distinguishing right from wrong or 
insensible to the nature of the act. 48 C.L.J. 307 = 33 C.W.N. 136=30 Cr. L. J. 491 = 
A. I. R. 1929 Cal. I. Where jury on proper direction thinks fit to act on evidence 
of approver no illegality whatever is committed and the High Court has no right 
to interfere with it. A, I. R. 1933 Cal 509==* 37 C. W. N, 290=34 Cr. L. J. 841, In 
drawing presumption or inferences from evidence the jury must have regard to all 
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known facts. 34 Cr,, L. J. 48i=»i43 Ind. Cas.' 46” 1932' '.-M, W. Ns 861=64 M. L, J. 
88«37'M. L. Wv22o=5^ M. 23i=A. L R. 1933 Mad. 233. ' ' / 

Retiremeni to rnn^ider cases tried by jury, after the Judge 

° ' has finished his charge, the jury may retire to 

consider their verdict. 

Except with the leave of the Court, no person other than a juror shall speak 
to, or hold any communication with, any member of such jury. 

Motes— the charge the jury should retire to consider their verdict. 26 Cr. 

L. |i 861 ; see also 44 C. 723= 24 C. W. N. 167=18 C. L. J. 311. They should not 
he allowed to speak with outsiders. 44 C. 723 ; 46 G. 207 ; to L. W. 379 ; 25 C, 
W. N. 240 ; 26 Cr. L. J. 86i = A. I. R, 1925 Pat. 595. All jurors must be 
in retiring room together during whole time of consultation. A. I. R. 1930 Cal. 446=* 
,i26Tnd. Cas. 753. 

301. When the jury have considered their verdict, the foreman shall 

Deliverv of verdiri inform the Judge what is their verdict, or what is 

Delivery ot verdict. the verdict of a majority. 

Motes — No specihc form is necessary. 14 W. R. 49. The word ‘Verdict*’ means 
the entire verdict. 22 C. 377. Verdict means the collective opinion of the jury. 26 

M. 585, Verdict of not guilty means that offence of accused is not established. 
23 S. L. R. 397=30 Cr. L. J. 877. Verdict of the jury that “they gave the accused 
person benefit of doubt’* is not verdict according to law. 34 Cr. L. J. 608=37 C. W. 

N. 341 = A. I. R. 1933 Cal. 404. Verdict of the jury should be given great weight 
A. 1. R. 1953 Pat 273. In case of several accused verdict should be separate. 50C. 
658. Verdict of the jury after discharge is not competent A.- I. R. 1931. P. 
C. 227 = A. L. J. 1000 = 36 P. L. R. 247=40 L. W. 419=1934 M. W. N. 1020 (P. G.). 
Recommendation made by the jurors in their verdict is not a part of the verdict and 
should not be treated as such. A. I. R. 1934 Oudh. 34=10 O. W. N. 1270. Form 
of verdict is not laid down by statute law. 60 C. L. J. 45. Where jury adds t > 
their verdict finding of fact this by itself does not make verdict bad in law. A. I. R. 
1.934 CaL 31. 

302. If the jury are not unanimous, the Judge may require them to retire 

„ , . - . for further consideration. After such a period as 

Procedure where jury differ. Judge considers reasonable, - the jury may 

deliver their verdict, although they are not unanimous. ■ 

Mot^S — Where the jury are not unanimous, the Judge can ask them to consider 
the verdict. But such requirement must be before the actual delivery of the verdict. 
15 , Cr. L. J. 678 ; 36 M. 585 ; 19 B. 735 ; 28 B. 412. The procedure of fresh charge 
after jury is unanimous is illegal. 33 C. W. N, 144=29 Cr. L. J. 228. 

303. (i) Unless otherwise ordered by the Court, the jury shall return a 

^ 1 verdict on all the charges on which the accused is 

charge. ^ on each tried, and the Judge may ask them such questions 

Judge may question jury. as . are necessary to ascertain what their verdict 

is. 

( 2 ) Such questions and the answers to them 
shall be record^. 


■Question and answers to be 
recorded. 

Notes — The verdict must be given on each charge. Vide 22 C* 377 J 5^ G. 631. 
Where the verdict of the jury is ambiguious the Judge can question them as regards 
the verdict. 20 B. 215 ; 15 452 5 2; C. 955 J 32 C. 759. Questions as to reasons of 

verdict cannot be put to jury after their verdict. 35 C. W. N. 407—33 Cr. L, J. 29— 
A. h R. 1931 CaL 636. Where the verdict is not clear or definite the case c^ be 
sent back to the jurors for a clear verdict. 10 O, W. M. 1270= A. I. R. 1934 Oudh. 
34 ; 30 C. 6^8 : 29 C. W. N. 54 ; 30 C. W. N. 693* But a wrong verdict cannot be 
so corrected. 61 C. 256=35 Cr. L. J. 496=380. W. N. 254=A. I- R. i^4 Cal, 
173 (F.C) ; see also 36 C. W. N. 373 = 33 Cr. U J. 546=A. L R* 1932 Cal. 297. 
Judge cannot question jury after verdict, nor examine them as to their reasons* 
34 C. W, N. 283= A. I. R. 1930 Cal. 443=i27jnd. Cas. 79 ; 35 C. W. N. 407 ; 129 
Ind. Cas. 359. Jury should not be asked to give reasons for their verdict. 7 Pat* 
55=9 P. L. T. 567*^29 Cr, L, J. 466=109 Inp, Cas^:.iEt47 see also 4 Pat, 
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= 26 Ct. U J. 856 = A. I. R. 1933 'Rat. 474=^6 Inti Cas. 912 1 41 C. L. J. 36=^ Gr. 
T I Sq 6 * 21 Cr L 1.466. In case of disagreement an:iong tie jury the individuai 
^ioTof memb^rs'sU never be disclosed, iz O. L. J. 643 = 2,0, W. N 534=26 
Cr L.' i n46. Charge should be speciBcaliy mentioned and .verdict ■ must be taKen 
On every charge. ,28 Cr. L. J. 1007 = A. L R.' 1928 Mad. 207=!=iog liid. Cas. 
Where jury does not consider a part of the case and Judge sends .back to consider 
that 'parL the procedure is not illegal 25 A. L. J. 1071^28 Cr/X..' J. 950 ==», A, L K 
1.927 AIL 721 « 10$ Ind. Cas. 663- ; see also 4 Rang. 488*26 Cr. L. J. 213. verdict 
on -all charges .should he elicited by the Judge by questions and the questions and 
answers sliould be recorded. '26 Cr, L. J.' 1093* A. I. R. 1936. Nag. 53-^®8 Ind. Cas. 
1 17. Where a jury's verdict is silent on one of the charges, jury must not be deemed 
to have negatived the charge and a re-trial on that charge can be ordered, 39 G. L. J. 
264*81 Ind, Cas. 824*25 Cr. L. J. 1048. 

304. When by accident or mistake a wrong verdict is delivered* the jury 

may, before or immediately after it is recordedi 
Amending verdict. amend the verdict, and it shall stand as ultimately 

amended. 

Notes^As to when such amendment is allowed, vide. 22 M. L. J. 355=== ^3 Gr, 
L. J. 285 ; 28 Bom. 412 ; 6 P, R. 1913 (F. B.). Application to amend verdict after 
it is recorded and jury left the bond cannot be heard. ^ 35 C. W. N. 156* A. I. R. 
1931 Cal 345. judge is not bound to accept absurd verdict 57 C. 61* A. 1. R. 1930 
Cal 320. After verdict is given a new trial on further evidence and fresh verdict 
thereon are void. 4 Lah. 382 = 25 Cr. L. J. 377 = 77 l^^d. Cas. 425. This secnon is 
not applicable where mistake lies in misunderstanding law. 55 M. 256, ^ Conviction 
based on second verdmt is not illegal if first verdict was given under misconception 
of law. 33 Cr. L. J. 125*58 C. 1335. 

305. (i) When in a case tried before a High Court the jury are unanimous 

tr J- • TT* 1 . -u their opinion, or when as many as six are of 

Jnrevdr 0 “^ opinion and the Judge agrees with them, the 

^ ‘ Judge shall give judgment in accordance with 

such opinion. 

(2) When in any such case the jury are satisfied that they will not be 
unanimous, but six of them are of one opinion, the foreman shall so inform 
' the ludge. 

Discharge of jury in other Judge disagrees with the majority, he 

cases* ^ ^ ^ shall at once discharge the Jury. 
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307. (1) If in any such case the Judge disagrees with the verdict of the 

Procedure where Sessions ^ majority of the jurors, on all or any 

Judge disagrees with verdict, ff the charges on which ♦ [any accused person] 

oas been tried, and is clearly of opinion that it 
is necessary for the ends of Justice to submit the case f [in respect of such 
accused person] to the High Court, he shall submit the case accordingly^ record- 
ing the grounds of his opinion, and, when the verdict is one of acquittal, stating 
the offence which he considers to have been committed, t [and in such case, if 
the accused is further charged under the provisions of section 310, shall proceed 
to try him on such charge as if such verdict had been one of conviction] 

( 2 ) Whenever the Judge submits a case under this section, he shall not 
record judgment of acquittal or of' conviction on any of the charges on 
which i[such accused] has been "tried, but he may either remand | [such 
accused] to custody or admit him to bail. ■ 

( 3 ) In dealing with the case so submitted the High Court may exercise 
any of the powers which it may exercise on an appeal, and subject thereto 
it shall after considering the entire evidence and after giving due weight to 
the opinions of the Sessions Judge and the jury, acquit or convict § [such 
accused] of any offence of which the jury could have convicted him upon the 
charge framed and placed before it ; and, if it convicts him, may pass such 
sentence as might have been passed by the Court of Session, 

Scope. — In a case where the Sessions Judge thinks that the verdict of the 
jury is contrary to the weight of evidence, it is the duty of the Sessions 
Judge, in a reference to the High Court under this section to set out on what 
portions of the evidence or what facts disclosed by the evidence the accused 
should have been convicted. 7 C. W. N. 245 ; see also 29 M. 91=3 Cr. L. J. 371, 
The jurisdiction, which the High Court exercises in hearing a case submitted to it 
under this section is not original jurisdiction in any sense, the hearing not having any 
of the essentials of an original trial. 29 C. 286=6 C. W. N. 254. (F. B.) In a case 
under this section the High Court should give due weight to the opinion of the jury 
as well as that of the Judge. 17 C. W. N. 1077 = 14 Cr. L. J. 556=21 Ind. Cas. 
156. Jury^s opinion is not of higher value than the Judge’s. 30 Cr. L. J. 310= 
A. I. R. 1929 Nag. 84=114 Ind. Cas. 453; see also A. 1. R. 1229 Nag. 36. A 
Judge of Sind Judicial Commissioner’s Court when trying a Sessions case has no 
power of reference. 22 S. L. R. 349= A. I. R, 1928 Sind. 149 ; see also 25 Cr. L. J. 
428 = A. L R. 1925 Sind. 34. This section is a powerful weapon in the hands of the 
Judge in the Muffasil and it is not available to a Judge of the High Court sitting 
in Session to prevent miscarriage of justice on occount of wrong verdict on the 
part of the jury. A. I. R. 1934 Cai. 847. Disagreement with opinion of jury is 
condition precedent to '.making reference, 37 C. W. N. 591 = 34 Cr. L. J, 965= 
A. 1. R, 1933 Cal. 473. Judge should be clearly of opinion that it is necessary 
for the ends of justice to submit case to High Court. 37 C. W. N. 341 = 1933 Cr. 
C. 582 = 34 Cr, L. J, 608 = A. L R. 1933 Cal. 404. “ Necessity to submit the case” 
should depend on gravity of offence and its prevalance and considerations of similar 
nature, 37 C. W. N. 341-34 Cr, L. J. 608= A. L K. 1933 Cal, 404. Where verdict 

of jury is justified on evidence, reference ought not to be made. A. L R. 1953 

1933 Fat. 481=34 Cr. L. J, 828=1935 Cr. C. loio. 

Beferenoe for ends of justice.— The judge should refer only if he is 
clearly of opinion that the ends of justice require it 6 Pat 817=29 Cr. L. J. 81 = 
gl\ L. f. 191 = A. L R. 1928 Pat. 120=106 ind, Cas. 673 ; see also 50 C. 658= 

24 Cr. L. J. 83S=A. L R. 1924 Cal. 47^74 Ind, Cas- 950 J 47 C. L. J. 483=23 

C. W. N. 673=39 Cr. L. J. 8 i 9 «A. I. R. 1928 Cal 444= m Ind. Cas. 323 ; 56 C. 
473=33 C. W. N. 371 = 30 Cr. L. J. 133^* A. L R. 1939 CaL 415 I 30 C. W. N. 
859=27 Cr. L. J. 1341=98 Ind. Cas, 4 i 3 > 

Other groimds of reference.— Only when, the Court is. of opinion that the 
verdict is perverse, the High Court can in reference place , its own opinion on the 
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1929 Cal 737. That a Judge had ; he , ^ been, a member of jury might have 
given another verdict is no proper ■ground for . reference. 57 C 11S3.-A. L R. 
1931 Cal. IS* Where Judge warns thejury^ by pointing out grave defects in 
the prosecution case and warning is disregarded reference lies. A, I. 
R: 1928 Gal. ' '233. Different view of the evidence taken by the Sessions Judge 
is no ground for leference. 31 Cr. L. J. 5=A. LR. 1930 Fat. 208=120 Ind, 
Cas. 290 ; see also A. 1. R. 1929 Nag. 114 = 30 Cr. L. J. 793* Where hints 
alleged by prosecution does not constitute graver oifence charged and the jury 
had acquitted, reference as to minor offence can still be made. 37 C. L. J. 34=A. 

I. R. 1923 Gal 108=24 Cr. L. J. 674=73 Ind.^Cas.^ 770* ^making a reference ^the 

Judge is bound to state the grounds of his opinion and in the case of an acquittal 
the offences which he considers to have committed. 25 C. W. N. 682 = A 1. R, 
1921 Cai. 252 = 66 Ind. Cas. 180. Where the Judge is of opinion that the sole prose- 
cution witness is unreliable but the jury base their verdict on that evidence, a 
reference is not incompetent. 30 Cr. L. J, ni4= n F* D. T, 452 = A. L R. 1930 
Pat. 174=119 Ind. Cas. 898. Where Judge refers on the ground that jury having 
accepted evidence as regards one charge should accept evidence on other charges, 
the reason is not adequate for reference. 9 P. L. T. 649=3<> ^* J‘ 2io=A. L R. 

1929 Pat. 16=113 Ind. Cas. 694. Reference is not obligatory unless conditions of 
s. 307 are satisfied. 8 Pat. 344=10 P. L. T. 409=30 Cr. L. 1. 721 = 1929 Cr. C. 
.99=117 Ind. Cas. 173. Unless Judge dissents completely from opinion of jury case 
should not be referred. 33 Cr. L. J. 877=11 Pat 669= A. 1. R. 1932 Pat 246=13 
P. L. T. 418. Judge should state offence committed. 37 C, W. N. 341 = 34 Cr. L, 

J. 6o8=A. I. R. 1933 Cal. 404. 

Interference by High Court.— High Court will not interfere with jury’s 
unanimous verdict unless it is unreasonable. 57 C. 1183 = A. I. R. 1931 Cal 5 = 129 
Ind. Cas. 798 ; see also 56 M. L. J. 109=1929 M. W. N. 194=30 Cr. L. J. 843= A. 
U R. 1929 Mad. 135 ; 56 C. 132=32 G. W. N. 952 = A. 1. R. 1929 Cal. 287 ; 48 C. L. 
J. 54i==3<> Cr, L. J. i25 = A. I. R. 1929 Nag. 996 ; 28 Cr. L. J. 895 = A. I. R. 1925 
Oudh. 607=104 Ind. Cas. 9x1 ; 37 C. L. J. 30=25 Cr. L. J. 748 = A. I. R. 1923 Cal. 
97=81 Ind. Cas. 236. High Court will not as a rule interfere with the verdict of a 
jury except when it is shown to be clearly and manifestly wrong. 583.419=31 
Bom. L. R. 545=31 Cr. L. J. 65 = A. I. R. 1929 Bom. 296 ; see also 7 O. W. N. 376— 
A, L R. 1930 Oudh 354=124 Ind. Cas. 661 ; 50 G. L. J. 5x8= A. I. R. 1930 Cal. 141 = 
124 Ind. Cas,. 486; 32 C. W. N. 783=117^. Cas. 680 ; 8 Pat 344“ 10 P* h. T. 
409=30 Cr. L. J. 721 = A. I. R. 1929 Pat 313=117 Ind. Cas. 173 ; 5 O. W. N. 281 = 
3 Luck. 494=29 Cr. L. J. 983= A. I. R. 1928 Oudh. 277=112 Ind. Cas. 103 ; 3 Luck 
456= 5 O. W. N. 216=29 Cr. L. J. 452 = A. L R. 1929 Oudh. 86 ; 51 C, 160=28 C. 
W. N. 53=25 Cn L. J. 1000=81 Ind. Cas. 7x2. Verdict of jury will not be upset 
unless it could not be supported by evidence. 5 Pat 573=8 P. L. T. 133=27 Cr. L, 
J, 1308=98 Ind. Cas. 252, The unanimous verdict of a jury should not be easily 
disturbed. High Court which has not the opportunity of seeing the witnesses must 
act with great caution. 51 C. 271 = 38 C. L. J. 379 = 25 Cr. L. J. 773 = 81 Ind. Cas. 
261. For setting aside a verdict it is not enough to show that the High Court 
would on the evidence have come to a dilferent conclusion, it must be shown that 
it was manifestly wrong. 38 C, L. J, 1 = 24 Cr. L. J. 897 = 75 ind. Cas. 145. Verdict 
of jury should not be interfered with where on the evidence reasonable men would 
have taken the same view, 54 C. 708=28 Cr. L. J, 903= A. L R. 1927 Cal. 848=105 
Ind. Cas. .231, High Court can interfere with the verdict of the jury if it is perverse 
and patently erroneous amounting to a gross miscarriage of justice. 1929 A. L. J. 

-509=30 Cr. L. J. io 78=A. 1. R, 1929 All, 338= iig=Ind. Cas. 443 ; also 30 Cr. 
L. '789«A, L R. 1929 Nag. 113=117 Ind. Cas, 377 ; 29 Cr. L. J, 963=A. L R. 
1929 Nag. 36. The verdict of a jury should not be set aside unless no sensible man 
could have arrived at their verdict particularly in the case of a verdict of acquittal 
8 Pat 74==“9 P* b. T. 683=29 Cr. L. j. 1035= A. L R. 192S Fat 497=112 Ind. Cas. 
363. Where two inferences .are possible on:, evidence the High Court will not inters 
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fere. 7 P. L. T. 367 = 27' €r. L. J. 1041 = A. 1 . R. 1926 Pat $66=97 Ind. Cas. 17. : 
Wlien the jury has by a majority acquitted, the High Court must not substitute a 
conviction unless upon the evidence, the verdict is shown to be plainly unreasonable. 

30 Cr. L. J. 804=32 C. W. N. 894-117 Ind. Cas. 602. When a Judge makes a 
reference to the High Court, the High Cour has not only to consider the entire 
evidence, but also to give due weight to the opinion of the Judge and the jury. 29 
C. W. N. 802 = 26 Cr. L. J. 1298=89 Ind. Cas. 242 ; see also A. I, R. 1934 Pat. 533= 

152 Ind. Cas. 1021. High Court has power under s. 307 read with s. 428 to call further 
evidence.' S 3 C. W. N. 632=56 C. 566=50 C..L. J. 1=30 Cr. L. J. io3i = A. I. R. 
1929 Gal. 244= 1 19 Ind. Cas. 378. What weight is to be attached to the opinions 
of the Judge and jury depends on the circumstances of each case on facts. The 
jury’s unanimous verdict has great weight. Want of unanimity would detract from 
the weight. If the Judge agrees with jury as to some accused and not as to others 
his opinion is correspondingly weakened. 51 C. 347=38 C, L. J. 384=25 Cr, L. J, 
758=81 Ind. Cas. 246 ; see also 41 C. L. J. 35 = 26 Cr. L. J. 8o5 = A. I. R. 1925 .Cal, 
525=86 Ind. Cas. 453. No undue preference is to be given to the jury’s opinion 
over that of the Judge. 27 O. C. 29=11 O. L. J. 210=25 Cr. L. J. 785 = 81 Ind. Cas, 
305. Between the opinions of Judge and jury due weight should be given to the 
Judge, for his opinion is supported by reasons. '55 c. 879=29 Cr. L. J. 823=A. I, 

R. 1928 Cal 732 = 111 Ind. Cas. 327. Verdict of “guilty’^ cannot be sustained where 
there are indications in trial that jurors were biased in favour of prosecution and 
were influenced by their private knowledge obtained outside Court. A. I. R, 1934 
Cal 432 = 59 C. L. J. 15 = 35 Cr. L. J. 1311. Where the view taken by the jury is not 
impossible the verdict should not be reversed. 35 Cr. L. J. 285 ; see also A. 1 . R. 
1934 Pat. 533. Where there are several charges against the accused, one of which* 
is triable by jury and the rest with the aid of the assessors, a reference by the 
Sessions Judge without disposing of the charges triable with the aid of assessors 
and without delivering judgment without regard to them, is premature and has to 
be rejected, A. I. R. 1934 Pat. 424= 1 5 P. L. T. 367= A. L. R. 1934 Pat. 264. 

Procedure in reference. — ^Where the case is referred it should be referred 
as a whole and not merely those charges wherein there has been disagreement. 

A. I. R. 1930 All. 489=128 Ind. Cas. 2 ; see also 25 C. W. N. 682= A. J. R. 1921 
Cal. 252 = 66 Ind. Cas 180; 27 Cr. L. J. 6i7=A. I, R. 1926 Cal 925=94 Ind. Cas. 

361 ; 21 C. W. N. 435. Referring Judge should set out his opinion regarding 
evidence especially that part on which he relies for conviction of accused. 9 P, L. T. 
649=30 C. L. J. 2 io = A. I. R. 1929 Pat. 16=113 Ind. Cas. 694 see also 50 A. 
540=26 A. L. J. 296=29 Cr. L. J. 342 = A. L R. 1928 All. 622=108 Ind. Cas. 154. 

If the Judge disagrees with the jury he should ask for reasons for the verdict 

especially if there is a difference of opinion among them. In such a case the 

High Court in reference must consider not only the opinion of the mojority but 
also that of minority. 3 Pat. L. T. 410 = 23 Cr. L. J. 421 = A. I. R. 1922 Pat, 348 = 67 
Ind. Cas. 581. If the same body are to sit as jury men and assessors, reference 
cannot be based by the judge upon the answers of the persons who were in the 
jury in their capacity as assessors. 1929 M. W. N. 251 (F. B.) When the reference 
is made, the High Court has to examine the entire evidence for itself deriving 
such assistance as it can from the opinions of The judge and jury and decide 

the case in such view as it would take had it come to it as a trial Judge, 

45 M. L. J. 406=18 M. L. W. 482 = A. I. R. 1924 Mad. 232 = 25 Cr. L. J. 145. 
Reflection upon juror’s motives in letter of reference is highly condemnable, 51 C. 
418=38 C. L. J. 397 = 25 Cr. L. J. 776. Where case against accused are based on 
circumstantial evidence and Jurors are divided in opinion, Judge should obtain and 
record their for their verdict for information of High Court. 21 Cr. L, J. 271 = 55 

Ind. Cas. 294. Judge must refer whole case to High Court and not individual 

charge. A. L R. 1932 Pat. 156=33 Cr. L. J. 5o5 = n Pat. 395 = P; L- 93 ^ 
Fligh Court has all powers of appellate court. 139 lad. Cas. 885=33 Cr. L, J, 877 = 

It l^at. 669=13 P. L. T. 418 = A. I. 1932 Pat. 2t6. Where there are several charges, 
one triable with aid of jury and others v/iih aid of assessors. Judge has no jurisdiction 
to refer whole. A, L R. 1932 Mad. 512 = 62 M. L. J. 57 ^ = 35 M. L. W. 671 = 33 Cr. 

J. 533. That Judge had he been member of jury, . might have given another 

verdict is no proper ground for reference. 57 C. 1183=32 Cr. L. J. 452=A. I. R. 1931 
Cal. 1 5. Letters of reference should concisely state grounds why case is submitted 
to High Court. 57 €.1183 = 32 Cr. L. J. 4 $2 = A. !. R. 1931 Cal. 15. Judge making 
reference under s. 307 in regard to offence triable by jury, should proceed under 
s. 309 with aid of assessors in respect of offences triable with aid of assessors. A. L 
R. 1932 Bom. 61 = 33 Cr. L. J. 172*33 Bom. L. R. i- 57*’=^*35 Cas. 495. ^ 
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G.—Se-trial of Acciued after Discharge of Jury. 

Whenever the jury is discharged, the accused shall be detained in 

.f Au c'^stody or on bail (as the case may be), and 

.f accused after d.s- ^ 

■: - considers fchal he should not be re-tried, in 


Powers of High Court— The High Court sitting iiiitler s, 307 is not siting as a 
Court of appeal but it is dotlied with the powers of a court of appeal as regards 
procediite. 625^'"9 ^ J^'SSS'-^ ^b, A. L. J, 32^ h Ad. 20,7^=100 

liicl Cas. 225 (F.B.). The High Court is not bourn! to act in arcordauec \\ nh no iuuiuius 
verdict of "the jury/ although itds :shown .not to be perverse or nuurifesily wrong, 

3 Pat. L. T. 4!3 = 23iCr. L. J. 42i^A. I. E. 1922 Fat. 34S-67 Iiul. Cas. 581 ; see also 
6 Lab. 98=26 P. L, R. 263===26-Cn 1241== A. L R. 1925 Lab. 401 hid Cas, 

S57 ; So A. 625^29 Cr. L. J. 353.===26 A. L. J. 321 ; but see 26 Cr. L. |, i 376-^90 Incl 
Cas. 536. High Court' cannot decline ■ to interfere on the grounc! that no sancuon 
was obtained under s.'i95 if no failure of justice has been occasioned 24 Horn. I., It 
184=23 Cr. L. J.' ''3IS=«A, R. 1922 'Bom. 368=76 Ind, Cas. 1033, Where the 
Judge agreeing with the jury on its verdict under certain section disagreed wiili 
its verdict under' another ..section and referred the case to High Courlihe whole 
case is open to the . High Court for consideration. 30 Cr. L. J. 393=^9 lb T. 618 = 
A. I R. 1928 Fat 596=115 Ind. Gas. 229. High Court should arrive at their own 
conclusion after considering the evidence and views of the Judge ami jury. aS 
G. W. N. 876=25 Cr. 'L.J,. 1284= A. L R. 1924 Cal. 956=82 Ind. Cas 356 ; see also 
38 C.' L. ' J. 379. . ' The High Court 'is.: generally reluctant to interfere with the 
unanimous verdict of the jury unless it is manifestly wrong and unless it is necessary 
to do so in the i.nterest of justice. 37 C. ,1183= A. L R. 1931 Cal 15 ; see also 32 C 
W. H. 673=47 C. L, J. '483 ; 22 C, W. N. 811 = 20 Cr. L. J. 20 ; 30 C. L. J. $03 = 21 

Or. L. J. 278 ; A. I. R. 1928 Cal 579. Where Judge disagrees with Jury* he must 

obtain their reasons for verdict and record the same for information of High Court* 
who will interfere with the verdict, only when it is obviously perverse or manifesily 
unreasonable. 22 R L. R 42 = 27 Cr. L. J. 773 = A. 1. R. 1926 Nag. 3o8=9S 
Cas. 309 ; see also 29 C. W. N. 738=42 C. L. J. 247 = 52 C, 987 = 26 Cr. L. J. 1256= 

88 Ind. Cas. 1000; 30 Cr. L. J. 310 = A. I R. 1929 Nag. 84=04 Ind, Cas. 453. 

Verdict contrary to or unjustified by evidence is unreasonable. 30 Cr. L. J. 570 = 
A. I. R. 1929 Oudh. 280= 1 16 Ind. Cas. 207. Where there is material for conviction 
under s. 366 I. P. Code, verdict under s. 363 L P. Code is not perverse. 26 Cr. L. ]. 

3ro«28 O. C. 69=A. LR. 1925 Oudh. 311 = 84 Ind. Cas.^ 454. In ihe case of ,' 

misdirection. High Court need not consider what the verdict of the Jury would 
have been if directly directed, but only to consider the verdict as it is« cS Cr. W. N. 
947,-=40^. G. L. J. 135=25 C. L. J. i2i7 = A. L R, 1924 Cal 960=82 IiicL Cas. 1^4$.' 
Where there was a gap in the chain of evidence in a case of murder by poisoning 
and the jury had not stated that fact as a reason for their verdict, the High Court 
refused to set aside the verdict which was unanimous. 25 Cr. L. J. 165 = 76 iiui Cas. 
389; see also 2 P. L T. 655=23 Cr. L. J. 11 = 64 Incl^ Cas. 279. Opinion of jury 
has no great value than decision of tribunal of fact. Principle that verdict must be 

perverse is erroneous. 33 Cr. L. ]. 877=11 Pat. 669=13 P. L. T. 418 = A. I R, 

1932 Pat. 246 ; but see 8 Luck, 439==- 34 Cr. L, J. 795 = 10 O. W. N. 234= A. 1 . R. 

1933 Oudh* 181 ; 9O. W. N. Cr. L. J. 465=137 Ind. Cas. 346; A. L R. 

X932 Cal 656 ; 34 Bom. L. R. 896=33 Cr, L J. 745. High Court shoiiltl not 
interfere with verdict of jury unless it is unrea.sonabIe. lO O. W. N. 971 ; see also 
joO. W. N. 883 ; A. L R. 1932 Mad. 21 = 33 Cr. L. J. 215-136 fmi 'Cas ^33 ; 32 
Cr. L. J. 452=57 C. 1183= A. I R. ^ i93t Cal. 15. Section 307 imkes m discretion 
between cases of acquittal and convictions. In each case High Court has to see 
whether there was evidence justifying acquittal or conviction. 35 Bom. L. R. 183 = 

34 Cr. L. J. 660= A. I. R. 1933 Bom. 144. Interference with verdict of jury, eKcepi 
in cases of flagrant and patent miscarriage of justice is dangerous. 37 'Cl W* XI 
1180=34 Cr. L. J. 9i8=A. I. R. 1933 Cal 663 (F, B) JmJge nnking reference under 
Sub-section (i) should not 'record judgment nf acquittal or of conviciion in respect 
of any of charges. A. L R. 1933 Cal 665 {F, B.)=34 Cr. L. J. 918 = 37 C W. N. 
1180. High Court is entitled to open the whole case. 37 C. W. N. 9t«»34 Cr, L. J. 
164=60 C. 427= A. L R. 1933 47- High Court las ample power under s. 307 (3) 

to order retrial where there has been no proper or adecfuate trial A. L R. 1935 
Cal 184. 
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which case the Judge shall make an entry to that effect on the charge, and 
such entry shall operate as an acquittal. 

Notes.— It is not open to the judge in an order under s. 308, Cr. Pro. Code^ to 
pass remarks implying the guilt of the accused. The section provides that an entry 
to the effect that there should be no re-trial on the charge operates as an acquittal. 
118 Ind. Cas. 195 = 30 Cr, L. J. 877. Sessions Judge has inherent power to dis- 
charge jury for misconduct and empannel another. But the power to discharge a 
jury on such grounds is one not to be exercised lightly nor until the Judge has 
satisfied himself by such form of enquiry, as in the circumstances he can adopt that 
reasonable grounds for exercising such a right exist. 50 C. 872 = 37 C. L. J. 595 = 24 
Cr. L. J. 677 = A. 1 . R. 1923 Cal. 724=73 Ind. Cas. 773. Where misconduct of juror 
is alleged at end of trial, discharge of jury and fresh trial of accused should not be 
allowed. A. L R. 1932 Cal. 750=33 Cr. L. J, 869=140 Ind, Cas. 18. 

ZT. — Conclusion of Trial in Cases tried with Assessors, 

809 . (i) When, in a case tried with the aid of assessors, the case for the 
rs r c • • I defence and the prosecutor’s reply (if any) are 

^Delivery of opinions of asses- the Court may sum up the evidence 

for the prosecution and defence, and shall then 
require each of the assessors to state his opinion orally* [on all the charges 
on which the accused has been tried], and shall record such opinion,* and 
for that purpose may ask the assessors such questions as are necessary to 
ascertain what their opinions are. All such questions and answers to 
them shall be recorded. 

(2) The Judge shall then give judgment, 
Judgment. in doing so shall not be bound to conform 

to the opinions of the assessors. 

(3) If the accused is convicted, the Judge shall, ^[unless he proceeds in 
accordance with the provisions of section 562,] pass sentence on him 
according to law. 

Notes.— In long and intricate cases the Judge can sum up the evidence. 9C 
875. In a Sessions Case, the assessors are not Judges of questions of fact. 14 Bom. 
L. R. 710=16 Ind. Cas, 325=13 Cr. L. J. 677=1 Bom. Cr. C. 159. This section 
gives the Judge no power to question the assessors until they have delivered their 
opinions orally and he has recorded such opinions. 40 C. 163. Each assessors should 
be asked to give his opinion and reasons separately. 30 Cr. L. J. 378 = A. I. R. 1929 
Lah. 37= U 5 Ind. Cas. 66. In a criminal trial it is imperative to take the opinion 
of the assessors on the charge for the offence for which accused are convicted. 
A. I. R. 1924 Bom. 246=25 Bom. L. R. 1318. Assessor's opinion is not essential 
where accused is convicted of offence with which he is not charged. 30 Cr. L. J. 875 
= A. I. R. 1929 Sind. 147. “On all charges*’ means that distinct opinion on each 
charge must be taken and recorded. 29 Cr. L. J, 561 = A. I. R. 1928 Nag. 257=109 
Ind. Cas, 497 J see also 25 Bom. L. R. 1318 = 26 Cr. L, J. 394=* A. I. R, 1924 Bom. 
246=84 Ind- Cas. The Judge ought to record at the time in writing, the 

opinion actually given in his own words by each of the assessors, 2 Pat. L. T. 288 = 

6 Pat L. J. 147 = 22 Cr. L. J. 417 = 61 Ind. Cas. 705. Sessions Judge must give 
judgment after recording opinion of assessors. 36 M. L. J. 452 = 26 M. L. T. 45 = 
20 Cr. L. J. 352. It is "the duty of Sessions Judge to assist assessors on points 
concerning facts upon which the law will turn. 3 Pat, L. J. 653= 19 Cr. L. J. 983. 
In Sessions trial, evidence taken after assessors are discharged is illegal and vitiates 
trial. 43 A. 125 = 19 A. L. J. 1 = 22 Cr. L. J. 127. Sessions Judge is bound to give 
judgment after assessors have given opinions. 9 L. B. R. 88=19 Cr. L. J. 54=43 
Ind. Cas. 86. The provisions of this section is imperative and the distinction of opinion 
of each assessor on each charge must be taken and recorded. 150 Ind. Cas, 509= 
35 Cr. L. J. 1066= A. LR. 1934 Oudh. 354 *; see also 28 S. L. R. 295, Trial is 
at end after taking of the opinion of the assessors. The Sessions Judge after 
recording of such opinion cannot re-open the trial and introduce fresh evidence. 
35 F. L. R. 390=35 Cr, L. J. 1002, Omission to make reference in judgment to 
opinion of assessors can be cured by s, 537 unless it has occasioned failure of 

* Those words were inserted by Si 82 of the Code of C^^ihiinal Procedure (Amend’* 
ment) Act, 1923 (XVIII of 1923). 
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* fcSeetioH 310 was substituted by s, 83, ibid. 

1 1 sflSys. 

‘^ JSeetioa 313 was substituted by s. 18 of the Criminal l,aw Amendment Act, 
1933 (Xn of 1923). 


/. — Prtcedurt in case of Previous Conviction. 

* [310. In the case of a trial by a jury or with the aid of assessors, when 
. the accused is charged with an offence and 
Procedure in case of previous further charged that he is by reason of a pre- 
conviction. vious conviction liable to enhanced punishment 

or to punishment of a different kind for such subsequent offence, the procedure 
prescribed by the. foregoing provisions of this Chapter shall be modified as 
follows, namely ; — 

id) Such further charge shall not be read out in Court and the accused 
shall not be asked to plead thereto, nor shall the same be referred 
to by the prosecution, or any evidence adduced thereon unless 
^and until, 

it) he has been convicted of the subsequent offence, or 
uV) the jury have delivered their verdict, or the opinions of the assessors 
have been recorded, on the charge of the subsequent ouenca* 

(h) In the case of a trial held with the aid of assessors, the Court may, 
in its discretion^ proceed or refrain from proceeding with the trial 
of the accused on the charge of the previous conviction.] 

Notes.— A Sessions Judge is justified under this section, in passing semence 
on the-accused on an admission by him of previous convictions, cb C. 5 O. W. 
N. 670. When a Judge informed the jury, before he took their verdict on the 
substantive offence that the accused was charged as an old offender, ^/// that 
he acted in direct violation of this section. 2 Weir 393 5 see also 12 U L. K. 555 j 
A. W N. 1890 12. Previous conviction should not be made known to assessors and 
further charge of the same should not have been read, unless and until accused 
had been convicted or the opinions of the assessors had been recorded on the 
main charge. 28 Cr. L. J. 667= A. L R. 1927 bah. 774*103 Ind. Cas. 203. 
iMmission* of evidence of previous conviction before accused entered on nis 
^defence, vitiates trial r Rang. 510 = 25 Cr. L. J, 6iS = 8i Ind. Cas. 106. Section 
^10 lays down a special form of trial before the Court of Sessions only and does 
> not apply to trial before Magistrate. 25 Cr. L. J. 527 = A. L R. 1923 Cal 707 = 77 
1 nd.‘€a 9 . 991 - 

ii: 31t. Notwithstanding anything in the last foregoing section, evidence 

of the previous conviction may ba given at the 
When evidence of previous subsequent offence, if the fact of 

conviction may be given. previous conviction is relevant under the 

, provisions of the Indian Evidence Act, 1872. t 

Notes.— In a trial of offence under ss. 395 and 402 of the Indian Pena! 
^ Code the evidence of previous conviction is not permissible under section 54 of 
-the Evidence Act, no evidence having been previously offered of the accused's 
^ '0t5od character. Nor does sections 6 or 14 of the said Act make the evidence ad- 
;.Sssible 5 P. L. J. 706 ; see also 14 C. 721 ; 27 C. 139. i C. W. N. 146. 

of Jurors for High Court, a7id summoning Jurors for that Court* 

/.$S12/ The High Court may prescribe the number of persons whose 

. names- shall be entered at any one lime in 
Number of special juors. : special jurors* list : 
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justice. A. I. R. 1933 Uh. 910=1933 Cr. C. 1297 - judge making reference under 
s. 307 in regard to offences triable by jury should proceed under s. 309 with aul of 

assessors in respect of offences triable with aid of assessors. A.^ L R. 1932 Bora. 01 = 
33 Cr. L. J. 172— 33 Bom. L. R. 1571. In case of order ^ of acquittal by lower court, 

High Court in appeal would not interfere unless it is unreasonable. A. 1 . R. 1931 
Oudh. 116=33 Cr. L. J. 694=8 O. W. N. 101. 



bfso “esSS'l »»' America™ or a! 

313 . (r) The Clerk of the Crown shall, before the first day of 

List of common and special ©ach year, and subject to such rules 

jurors. 9.8^ the High Court from time to time pres- 

cribes, prepare— 

W a list of all persons liable to serve as common jurors ; or 
(^) a list of persons liable to serve as special jorors only. ’ 

(V Regard shall be bad, in the preparation of the latter list, to the 
character and. education' of the , 

(3) No person shall be entitled to have his i™ 
jurors’ list merely because he may have been entered 
list for a previous year. 

(4) The Governor- General 
the case of the High Court at Fort William' 
other High Courts the Local Government, 

Government from 


- , ^ popert# 

persons whose names are entered therein.^:: 

' - -- ’ - --‘i name entered in the special 

— r;d in the special - jurors!:; 

in Council* [or the Local Goyernmen^^^^^ to 
in Bengal, and in the case of 
may exempt any salaried officer of 

serving as a juror. 

( 5 ) The Clerk of the Crown shall, subject to such rules as aforesaid, 

Discretion of officer pre- ^ave full discretion to prepare the said , list as 
paring lists. seems io him to be proper, and there shall: 

be no appeal from, or review of, his decision. 

314 (1) Preliminary lists of persons liable to serve as common jurors 

Publication of lists, preli- as peckl jurors respec^ signed by 
minary and revised. Clerk of the Crown shall be published'; 

once in the local official Gazette before the 
fifteenth day of April next after their preparation* 

(2) Revised lists of persons liable to serve as common jurors, and special 
jurors, respectively, signed, as aforesaid, shall be published once in the local 
official Gazette before thei.first day of May next after their preparation. 

(3) Copies of the said lists shall be affixed to some conspicuous part 
of the Court house* 

315 . (i) Out of the persons named in the revised lists aforesaid, 

there shall be summoned for each session f [in 
° ^ the town which is the usual place of sitting of 

each High Court], t [as many of those who^ 
are liable to serve on special or common juries respectively as the Clerk 
of the Crown considers necessary.] 

(2) No person shall be so summoned more than once in six months 
unless the number cannot be made up without him. 

( 3 ) If, during the continuance of any sessions, it appears that the number 

of persons so summoned is not sufficient, -^uch 
Supplementary summons. number as imay be necqssajT of . other persons 
liable to serve as aforesaid shall . be summoned tor such sesstions. ; 

316 * Whenever a High Court has given notice of its intention to hold 
^ . . ., sittings at any place outside/ [toTO.which is 

Summoning jurors ou^jde usual place of sitting of such. High;Court!Lor 
Courts!^ the exercise 0/ its origimi -cri^Dsl Jurisdiction. 

the Court of Session at auch place. shall, subject 

— 1 :■ rtr-t: jtfsr; mr- 

* These words were - inserted by s. 2 p,nd . Sch* 1 of ,,/the I) solution Act, 1920 
(XXX^in of 1920,) 

t These words were substituted for the words * 1 h each presidency-town^ by 
s, u.Jlf the Code of Criminal Procedure (Amendment) Act, 1923 (XWIsof 1923). 

J These words were substituted for the^ Words deast^ twenty-^eve n- o f i h ose - 

who are liable to serve on special juries; and hfty-four, of . who are liable to 

serve on common juries/’ by 

§ These words substituted for the words “Presidency-towns*' by s. 85, zdid. 


Number of jurors 
summoned. 
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10 any direction which may be given by the High Court, mmmon a sufficient 
number of jurors from its own in the manner, hereinafter prescribed tor 

suaiiKioning jurors to the Court of Session. 

317 . (i) In addition to the persons so summoned as jurors, the said Court 

of Session shall, if it thinks needful, after commu* 
Military jurors. nication with the Commanding Officer cause to be 

summoned such number of commissioned and non-commissioned officers in^ Her 
Majesty’s Army '‘or Air force’ resident within ten miles^of its place <:4 sitting 
as the Court considers to be necessary to make up the juries required for 
trial of persons charged with offences befoie^tbe wi|.h Court as afuresaid*^ ^ 

(2) All officers so summoned shall be liable to serve on such juries 
withstanding anything contained in this Code ; l>ut no such officer shall be 
summoned whom his Commanding Officer desires to have excused on the ground 
of urgent “official” duty, or for any other special official t reason. 

318 . Any person summoned under section 3 l 5 , section 316 or section 31 /, 

who, without lawful', excuse, failS' to attend as 
Failure of jurors to attend. required by the summons, or who, having attend, 
ed, departs without having obtained the permission of the Judge, or fails to 
attend after an adjournment of the Court after being ordered to attend, sh^’dl 
be deemed guilty of a contempt and be liable, by order of tip Judge, to such one 
as he thinks fit ; and, in default of payment of such fine^ to imprisonment for a 
term not exceeding six months in the civil jail until tip fine is paid : 

Provided that the Court may in its discretion remit any fine or imprisonment 
so imposed. 

K* — Lisi of Jurors and Assessors for Court of Session^ and summomng 
furors and Assessors for that Court, 

3 19 . All male persons between the ages of twenty-one and sixty shall, 

except as next hereinafter mentioned, be liable 
to serve as jurors or assessors at any trial held 
within the district in which they reside, or, if the 

Local Government, on consideration of local circumstances, has fixed any smaller 
area in this behalf, within the area so fixed. 

Notes — Residence is the factor governing liability to seive as jurors. Prolonged 
absence of assessors from district exempts him from being assessor under s. 319. a. L 
R, 1931 Pat. 160=131 Ind. Cas. 540=12 P. L. T. 209. 

320 . The following persons are exempt 
Exemptions. liability to serve as jurors or assessors, 

namely : — • 

{a) officer in civil employ superior in rank to a District Magistrate ; 

‘Xaa) members of either chamber of the Indian Legistature and members 
of a Legislative Council constituted under the Government of 
India Act”$ 
salaried Judges ; 

Commissioners and Collectors of Revenue or Customs ; 
police-officers and persons engaged in the preventive service in the 
Customs Department ; 

persons engaged in the collection of the revenue whom the Collector 
thinks fit to exempt on the ground 02 official duty ; 
persons actually officiating as priests or ministers of their respective 

religions ; 


Liability to 
assessors. 


serve as jurors or 


w 

w 

(^) 

(/) 


^ Added by Act X of 1927# t Substituted by Act X of 192 % 

I Added by Act 33 of 1925, 
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(g) persons in Her Majesty’s Army “Navy’’ “or Air Force”, t except 

when, by any law in force for the time being, they are specially 
made liable to serve as jurors or assessors ; 

(h) surgeons and others who openly and constantly practise the medical 

profession ; 

(i) legal practitioners, (as defined by the Legal Practitioners Act 1879)1 

in actual practice : 

ij) persons employed in the Post-Office and 'felegraph Department : 

{k) persons exempted from personal appearance in Court under the 
provisions of the Code of Civil Procedure, sections 640 and 

■ ■ '64I';§" ■ ■ ' 

(/) other persons exempted by the Local Government from liability 
to serve as Jurors or assessors. 

321 . (1) The Sessions Judge, and the Collector of the the District or 

such other officer as the Local Government 
List of jurors and assessors. appoints in this behalf, shall prepare and make 
out in alphabetical order a list of persons liable to serve as jurors or assessors 
and qualified in the judgment of the Sessions Judge the Collector or other 
officer as aforesaid to serve as such, and not likely to be sucessfully objected to 
under section 278, clauses (b) to {h) both inclusive. 

(2) The list shall contain the name, place of abode and quality or business 
of every such person ; and, if the person is an European or an American the list 
shall mention the race to which he belongs. 

Notes. — As regards who should be chosen as jurors and assessors, vzde 1897, 
A. W. N. 167 ; 23 W. R. 35 ; Ratanlal 304. 

322 . Copies of such list shall be stuck up in the office of the Collector 

or other officer as aforesaid, and in the court- 

Publication of list. houses of the District Magistrate and of the 

District Court, and extracts therefrom in some conspicuous place in the town 
or towns in or near which the persons named in the extract reside. 

323 . To every such copy or extract shall be subjoined a notice stating 

that the objections to the list will be heard and 

Objections to list. determined by the Sessions Judge and Collector 

or other officer as aforesaid, at the Sessions court-house, and at a time to be 
mentioned in the notice. 

324 . (i) For the hearing of such objections the Sessions Judge shall 

... sit with the Collector or other officer as afore* 

Revision of list. shall, at the time and place mentioned 

in the notice revise the list and hear the objections (if any) of persons interested 
in the amendment thereof, and shall strike out the name of any person not 
suitable in their judgment to serve as a juror, or as an assessor, or who 
may establish his right to any exemption from service given by section 320 and 
insert the name of any person omitted from the list whom they deem qualified 
for such service. 

( 2 ) In the event of a difference of opinion between the Sessions Judge and 
the Collector or other officer as aforesaid, the name of the proposed juror or 
assessor shall be omitted from the list. 

( 3 ) A copy of the revised list shall be signed by the Sessions Judge and 
Collector or other officer as aforesaid and sent to the Court of Session, 

( 4 ) Any order of the Sessions Judge and Collector or other officer as 
aforesaid in preparing and revising the list shad be final. 


* Inserted by Act 35 of 1934, 

f Inserted by Act X of 1 927. \ ‘ , 

|XVinofi 879 . 

§ Sa now the Code of Civil Procedure, 1908 (V of 1908). 
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See Sch V, Forms XXXII and XXXIII, respectively infra. ■ 

+ These words were added by s. ig of the Criminal Law Amendment Act, 1923 
(XII of 1923). V j 

i ® sab-sections were added by s. 19 of the Criminal Law Amendment Act, 
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( 5 ) Any exemption not claimed tinder this section shall be deemed to be 
waived until the list is next revised. 

. , • ■ ri- . ( 6 ) The list so prepared and revised shall 

oe again revised once in every year, 

(7) The list so revised shall be deemed a new list and shall be subject to 
all the rules hereinbefore contained as to the list originally prepared. 

Notes — Where names cancelled from list of jurors are restored, the order 
not judicial one. A. 1 . R. 1934 Cal. 487=38 C. W. N. 363. 

325. In the case of any district for which the Local Government has 

Preparation of list of special certain offences shall, 

jurors. “ Ibe Judge so direct, be by special Jury, the 

Sessions Judge and the Collector of such district 
or other officer as aforesaid shall prepare, in addition to the revised li.st herein- 
before prescribed, a special list containing the names of such jurors as are liorne 
on the revised list and are, in the opinion of such Sessions Judge and Collector 
or other officer as aforesaid, by reason of their possessing superior qualifications 
in respect of property, character or education, fit persons to serve as special 
jurors : Provided always that the inclusion of the name of any person in such 
special list shall not involve the removal of his name from the revised list nor 
relieve him of his liability to serve as an ordinary juror in cases not tried by 
special jury. 

326 . (i) The Sessions Judge shall ordinarily, seven days at least before 

District Magistrate to sum- fro® ‘ime to time fix for 

mon jurors and assessors. sessions, send a letter to the District 

Magistrate requesting him to summon as many 
persons named in the said revised list* or the said special list as seem to the 
Sessions Judge to be needed for trials by jury and trials with the aid of assessors 
at the said session-s, the number to be summoned not being less than double 
the number required for any such trial t[and including, where any accused 
person is an European or an America, as many Europeans or Americans as may 
be required for the purpose of choosing jurors or assessors for the trial.) 

(2) The names of the persons to be summoned shall be drawn by lot in open 
Court, excluding those who have served within six months, unless the number 
cannot be made up without them ; and the names so drawn shall be specified in 
the said letter. 

t[( 3 ) Where the accused requires and is entitled to be tried under the 
provisions of section 275 , there shall be chosen by lot, in the manner prescribed 
by or under section 276 , from the whole number of persons returned the 
jurors who are to constitute the jury until a jury containing the proper number 
of Europeans or Europeans and Americans or of Indians, as the case may be, 
has been obtained : 

Provided that, in any case in which the proper number of Europeans or 
Americans cannot otherwise be obtained, the Court may, in its discretion for the 
purpose of constituting the jury, summon any person excluded from the list cn 
the ground of bis being exempted under section 320. ] 

^£( 4 ) Where, under the proviso to sub-section (3), the Court proposes to 
summon as a juror any person in His Majesty’s Army, the provisions of section 
317 shall apply in like manner as they apply for the purpose of the summoning 
of military jurors for a trial under section 316 .] 

NoteaTrrJurors and assessors, should be called on the first day of the session by 
the District Magistrate. Vide, 7 G. W. N. 188 ; 17 Cr.,L. J. 17., . The joint effect 
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of ss. 274 and 326. Cn Pro. Code is that where the trial is for an offence punishable 
with death, eighteen persons should be summoned in the first instance. Since the 
jury is to consist of nine persons if practicable, at the time of summoning jurors, 
nine is to be regarded as the required number for such trial, within the meaning of 
p. 326 and the number summoned should not be less than double that number. 
Where less than eight persons were summoned and the jury of only seven persons 
were empanelled for the trial of a murder case, held that the trial was vitiated. Amzr 
KhanY, Emperor^'^SQ. N. 1053. See also 56 C. 1154=31 Cr. L. J. 377 = A. I. 
R. 1930 CaL 60=122 Ind. Cas. 219 ; 54 C. 1026=31 C. W, N. 711 = 28 Cr, L. J. 
615 = A. L R. 1927 CaL 593. Large are of selection so as to secure good jurors 
from persons attending on summons is not the intention of the Legislature. 1930 
Cr. C. 212 = 34 C. W. N. 296=51 C. L. J. 171=31 Cr. L. J. 536 = A. L R. 1930 
Cal 212 = 123 Ind. Cas. 664; Where an unreasonably small number of jurors are 
summoned with the result that it is not possible to choose the requisite number of 
jurors in the manner provided by law, tribunal is illegally constituted and proceed- 
ings are illegal 55 C. 794-29 Cr, L. J, I27==A. L R. 1928 Cal 645 ; see also 
A. L R. 1931 Pat. 452 = 32 Cr, L, J. 797 = 12 P. L. T. 798=10 Pat 107. But 
direction laid in s. 326 is not necessarily mandatory. 1933 A. L. J. I446=A. L R. 
1933 AIL 941. So neglect of strict provision of s, 326 does not make constitution of 
jury illegal or render trial nullity unless failure of justice is caused. 1933 A. L. L 

'1446= A. I R. 1933 All 941. 

327 * The Court of Session may direct jurors or assessors to be summoned 

pctiods thao thc period specified in 

set of jurors or assessors. 326, when the number of trials before 

the Court renders the attendance of one set of 
jurors or assessors for a whole session oppressive or whenever for other reasons 
such direction is found to be necessary. 

328 . Every summons^ to a juror or assessor shall be in writing and shall 
. require his attendance as a juror or assessor, as 

the case may be, at a time and place to be there- 
in specified. 

329 . When any person summoned to serve as a juror or assessor is in the 
When Government or Rail- service of Government or of a Railway Company, 

way servant may be excused. serve in which he is so summoned 

may excuse his attendance if it appears on the 
representation of the head of the office in which he is employed that he 
cannot serve as a juror or assessor, as the case may be without inconvenience 
to the public. 

330 . (i) The Court of Session may for 
reas enable cause excuse any juror or assessor 
from attendance at any particular session. 

(2) The Court of Session may, if it shall think fit, at the conclusion of 

.urt may relieve special t7. f u 

)rs from liability to serve served on such jury shall not be 

in as jurors for twelve summoned to serve again as jurors for a period 
nths. of twelve months. 


Form and contents 
summons. 


Court may excuse attendance 
of juror or assessor. 


* See Sch. V, Forms XXXII and XXXIII, respectively, infra. 
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Penalty for non-attendance 

of juror, or. assessor. 


332. (1) Aliy pefson siiuimoned to attend as a jtiror or as an assewof 

who, without lawful excuse, fails to {ittencl as 
required by the siinsmons, or who, having attend- 
ed, departs without having obtained the peniiis- 
sioii of the Court, or fails' to attend ', after an adjournment of the Cuiirt, after 
being ordered to attend, shall be, liable by order of the Court of Session to a 
fine not exceeding one hundred rupees. 

(2) Such fine shall be levied by the District IMagistrate by attachment and 
sale of any movable property belonging to such juror or assessor within the 
local limits of the jurisdiction of the Court making the order. 

( 3 ) For good cause shown, ..the Court' may remit or reduce any fine so 
imposed. . 

(4) In default of recovery of the fine by attachment and sale, such juror 
or assessor may by order of the Court of Session, be imprisoned in the civil jail 
for the term of fifteen days, unless such' fine ' is paid before the end of the said 
term. 

Notes.— When a summons -is served properly, a juror can be convicied for non- 
attendance, Vide, i C. W, N. n6 (Notes) ; 6 C. W, N. 887. 


Lr^Special Provisions for High Courts. 


333 . 


At any stage of any trial before a High Court under this Code, before 
... ^ .the return of verdict, the Advocate-General may, 

Power of Advocate-General if thinks fit, inform the Court on behalf of 
to stay prose cu . Her Majesty that he will not further prosecute 

the defendant upon the charge ; and thereupon all proceedings on such charge 
against the defendant shall be stayed, and he shall be discharged of and from 
the same. But such discharge shall not amount to an acquittal unless the 

presiding Judge otherwise directs. 

Notes.— As regards the powers of Advocate-General under this section, Vide, 
2 C. W. N. 481 ; 7 C. W. N, 31 (Notes) ; 8 C. W. N, 41 (Notes) ; 4t C. 1072, 
Though an order under s. 333 does not amount to acquittal, a rolle prosequi puts 
an end to indictment The prisoner cannot subsequently be proceeded against 
on the same charge. 52 C, 990^26 Cr. L. J. 1397 = A, L R. 1925 Cal 902--=: 89 Indv 

884 . For the exercise of its original criminal jurisdiction, every H igh Court 

^ . . ^ shall hold sittings on such days and at such conve- 

, Time of bolding sitfi^^ nient intervals as the Chief Justice of such Court 

from time to time appoints. 

335 * ( 1 ) The High Court shall hold its sittings at the place at which it now 
. . holds them, or (at such other place if any) as the 

Place of holding sittings. Governor-General in Council in the case of the 

High Court at Fort William, or the Local Government in the case of the other 
High Courts, may direct, 

( 2 ) But it may, from time to time, in the case of the High Court at P'ort 
William with the consent of the Governor-General in Council, and in all other 
cases with the consent of the Local Government, hold sittings at such other places 
within the local limits of its appellate jurisdiction as the High Court appoints. 

; ,:.i .. . . ( 3 ) Such officer as the Chief Justice directs 

notice beforehand in the local official 
Gazette of all sittings intended to be held for the exercise of the original criminal 
jurisdiction of the High Court* 

336 * [Place of trial of European British subjects i\ Omitted by $.20 of 
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CHAPTER XXIV. 

General PROVISIONS as to inquiries and trials, 

337, [( 1 ) In the ease of any offence triable exclusively by the High Court or 

^ j , Court of Session, or any offence punishable with 

pH^ce ' to accom- iniprisonment which may extend to ten years, or 

\ offence punishable under section 21 i of the 

Indian Penal Code with imprisonment which may extend to seven years, or any 
offence under any of the following sections of the Indian Penal Code, f namely 
sections 216A, 369, 401, 435 and 477 A, the District Magistrate, a Presidency 
Magistrate, a Sud-dlvisional Magistrate or any Magistrate of the first class may, 
at any stage of the investigation or inquiry into, or the trial of the offence, with a 
view to obtaining the evidence of any person supposed to have been directly or 
indirectly concerned in dr privy to the offence, tender a pardon to such person 
on condition of his making Ml and true disclosure of the whole of thecircunis- 
stances within his knowledge relative to the offence and to every other person 
concerned, whether as principal or abettor, in the commission thereof : 

Provided that, where the offence is under inquiry or trial, no Magistrate of 
the first class other than the Magistrate shall excercise the power hereby conferred 
unless he is the Magistrate making the inquiry or holding the trial, and, where 
the offence is under investigation, no such Magistrate shall exercise the said 
power unless he is a Magistrate having jurisdiction in a place where the offence 
might be inquired into or tried and the sanction of the District Magistrate has 
been obtained to the exercise thereof,] 

^[(lA) Every Magistrate who tenders a pardon under sub-section (1) shall 
record his reasons for so doing, and shall, on application made by the accused, 
furnish him with a copy of such record : 

Provided that the accused shall pay for the same unless the Magistrate for 
some special reason thinks fit to furnish it free of cost.] 

(2) Every person accepting a tender under this section shall be examined as 
a wiines^ in $ [the Court of the Magistrate taking cognizance of the offence and 
in subsequent trial, if any.) 

§[(2A) In every case where a person has accepted a tender of pardon and has 
been examined under sub-section (2), the Magistrate before whom the proceedings 
are pending shall, if he is satisfied that there are reasonable grounds for believing 
that* the accused is guilty of an offence, commit him for trial to the Court of 
Session or High Court, as the case may be. 

(3) Such person, |1 [unless he is already on bail], shall be detained in custody 
until the termination of the trial. If 

Scope.— All that this section requires is that there should be an investigation in 
progress regarding an offence triable exclusively by the High Court or Court of Session 
and which is an offence punishable with imprisonment which may extend to ten years. 
88 Ind, Cas. 283 = 26 Cr. L. J. 1115 = 1925 Nag. 337. Where a pardon is tendered with 
regard to an offence triable exclusively by the Sessions Court, the fact that there may 
be other offences alleged or charged which are not triable are immaterial or will not in- 
validate a pardongranted in respect of the offence exclusively triable.by the Sessions 

* Sub-section (i) and (lA) were substituted for sub-section (i) by s. 86 of the Code 
of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923)* 
tXLVofi86o. 

I This words were substituted for the words ‘hhe case” by section 86 of the Code 
of Criminal Procedure (Amendment) Act, 1923 (XVIlI of 1923). 

§ These sub-section was added by zk'ri* 

II These words were substituted for the words *‘if not on bail’* by ibid. 

IT The words ‘'by the Court of Session or High Court, as the case may be’*/were 
omitted by ibid, 

** Sub-section (4) of section 337 was omitted by s. 86 of the Code of Criminal Pro- 
cedure (Amendment) Act, 1923 (XVIII of 1923). 

Cr. P. Code-33 
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Court The approver is an approver with regard to. the whole case. and, not .as jegards 
some of the accused only. 26 Cr.^ L. J. 1045=: 87 |nd. Gas. 965. This section does 
not require that a trial or an enquiry should be in progress when the pardon is tender* 
ed. Thus a Magistrate can tender pardon after adjourning the case. 7 L. R. t 97 * 
This section does not deprive the Magistrate of the power of granting bail to an 
approver. The Court has got power to grant bail, but the power must be sparingly 
exercised. loi Ind. Cas. 439= A.. I. R. 1927 Sind. 173. This section which is a special 
section dealing with approvers controls the general section 498, and consequently no 
power is given here to grant bail to an approver. Ibid. 

This section of the Criminal Procedure Code does not suggest the idea that the 
only method of obtaining the evidence of a co-accused against another is by tendering 
him a pardon with all the safeguards mentioned in the section. 56 C. io23=»33 C. 
W, N, 468. No pardon is permissible for offence not triable exclusively by Sessions 
Court. 2 P. L. T. J25 = A. I. R. 1921 Pat. 499. Real culprit should not be left out in the 
hope of obtaining evidence against other accused. 2 P. L. T. 125 -A, 1. R. 1921 Pat 
499- Tender of pardon can be made after a charge has been framed. 22 Cr. L. J. 
265=:6 o Ind. Cas. 607. Pardon tendered for purposes of receiving evidence under s. 512. 
is valid. 46 B. I20«23 Bom. L. R. 839=22 Cr. L. J. 620. Tender of pardon can he 
made only during enquiry into an offence under the Code. 46 B. 61 = 23 Born. L. 
R, 884=A. I. R. 1922 Bom. 138 = 64 Ind. Cas. 4. Approver’s statement disclosing 
illegal possession of fire arms cannot be basis of subsequent trial under s. 20 of the 
Arms Act. ^ 19 A. L. J. 717 = 22 Cr. L. J. 699=63 Ind. Cas, 827. An approver’s state- 
ment requires material corroboration connecting each individual accused with the 
crime committed. 22 Cr. L. J. 676=63 Ind. Cas. 612. Corroboration regarding corptis 
deUcii^n^ identity of co-accused is necessary. A. L R. 1933 All. 31 = 1932 A. L. J. 
1125 = 55 91 =,34 Cr. L. J. 489. Section 337 applies where there is a bona fide en- 

quiry into what it is believed at the time, may prove to be an offence triable by the 
Court of Sessions. It applies even if, in subsequent proceedings, it is found that the 
offence was of a less serious nature and that a case under the section materialises and 
is committed to the Sessions. 22 Cr. L. J. 676 = 63 Ind. Cas. 6?2. Where pardon is 
tendered, not during an enquiry under the Criminal Procedure Code, and approver 
makes a statement under the pardon, such statement cannot form basis of an alter- 
native charge under section 193 I. P. Code. 46 B. 61. “Inquiry*’ is meant to include 
every thing done by Magistrate whether case is chailaned or not 3 Lah. 
431 =24 Cr. L. J, 94I = A. LR. 1923 Lah. 270=75 Ind. Cas. 365, An accomplice 
witness against wlmm the case has been withdrawn under s. 494 of the Cr. Pro. 
Code is less reliable than one to whom a pardon has been tendered under s. 337 
of the Code. A. I. R. 1924 T.ah. 235 = 24 Cr. L. J. 696=73 Ind. Cas. 808. Persons 
to be tendered pardon need not have been charged, but should be supposed to have 
been concerned in or privy to offence, triable exclusively by Sessions Court, with 
which another is charged. ^ 6, N. L. J. 144=24 Cr. L. J. 566= A. I. R. 1923 Nag. 
248=73 Cas. 262. Section is only an empowering section. 21 A. L. J. 42 = 45 
A. 226=25 Cr. L. J. 497 = 77 Ind. Cas. 961. Approvers against whom no proceedings 
are taken are not accused persons and their evidence was not therefore inadmissible. 
25 Cr. L. J. 520= A. I. R. 1923 Lah. 666 = 77 Ind. Cas. 984. Admissions made 
previous to tender of pardon are admissible against the approver, 22 A. L. J. 85 = 
46 A. 236=25 CpL. J. 95^=A. I. R. 1924 AIL po = 8i Ind. Cas.' 604 (F, B.) 
Preliminary examination on oath afier the extension of pardon to approver is 
not permitted. 26 Cr. L. J. 1396=3 Rang. 224= A. L R. 1925 Rang. 286 
= 89 Ind. Cas. 708. Material , discrepancies introduced into evidence with 
intention to benefit accused, causes forfeiture of pardon. 27 Cr. L. J. 77 
= 91 Ind. Cas. 253. Where accused, while in jail made a statement to Sub- 
Divisional Officer that he was influenced and assaulted by Police to make 
his confession, pardon should not be given under s. 337 Cr. P. Code. 2 P. L. T. 
i 25=A. I. R, 1921 Pat 429. Pardon cannot be tendered in case of offence under 
s. 457 R* Code as it is not triable exclusively by the Court of Sessions. 
’A‘ L R. 1921 Pat. 499=2 Pat L. T. 125. No distinction can be drawn between a 
person who has accepted and a person accepting tender of pardon. When a person 
accepted tender of pardon once his subsequent resiling from that position does not 
make him cease to be a person accepting a pardon. 31 P. L. R. 1010= A. I. R. 1931 
Lah. 182. Approver’s disclosure of facts may be oral. Section 337 (i) nowhere 
lays down that the disclosure of facts shall be reduced to writing. 9 Lah. 608 = 29 P. 
L. K. i6S'^ A. L ■R;.T928 Lah 32‘^=^o8Ind. Cas, 5^4* Where one of the accused 
has been tendered,: pardon and by mistake his name has been included among 
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accused and his plea of being ' gui^ was' taken in Sessions. Court, his subsequent 
removal from the clock and examination as prosecution witness is not illegal and his 
evidence was admissible. 54 G. 539^28 Cr. L. J. 689-A, I. R. 1927 Cal. 680— 103 
Ind. Cas. 545. Trial or an enquiry need not be in progress when pardon is tendered. 
49 A. 181 = 24 A- L. J. 1050=27 Cr. L. J. 1369= A. I. R. 1927 All. 90=98 Ind. Cas. 
4S9. Though validity of pardon given under s. 337 would be affected by the fact 
that the co-accused was ultimately -convicted of a minor offence, yet apart from the 
validity of pardon, approver can be examined in Sessions Court as a witness, if he is 
not committed for trial along with the accused. 27 Cr. L. J. 1103= A. L R. 1926 All 
5:90:=; 97 Ind. ■■Cas. 367. 

to record reasons is neither illegality nor irregularity 
which vitiates the proceedings. 5 L. L., J. 407 = 25 Gr, L. J. 174= A. I. R. 1924 Lab. 
90= 76 Ind. Cas. 398. The defect is cured by s. 537. To vitiate trial it must be shown 
that the omission to record reason has in effect occasioned a failure of justice. 1929 
A. L. J. 227 = 30 Cr, L. J. U37 = A. L R. 1929 All. 311 = 120 Ind. Cas. 126. 

Clause (2; — Where in a case under s. 394 I.P. Code Magistrate grants conditional 
pardon to an approver, case must be committed to sessions under s. 337 (2) 
(a). 4 Bur. L. J. 11 = 26 Cr. L. J. 829= A. 1. R. 1925 Rang. 207 = 86 Ind. Cas. 
477. After tendering pardon^ to approver Magistrate having powers under 
s. 30 can try the case in which approver is to be examined as witness, but 
must commit accused to sessions of High Court, if he is satisfied that reasonable 
grounds exist for believing accused’s guilt. 25 Cr. L. J. 1341 = A. I. R. 1925 Nag, 
219 = 82 Ind. Cas. 578. Failure to comply with provisions of s. 337 (2) is illegality and 
not mere irregularity in procedure and makes a tri^il void. It is imperative that 
approver must be examined as witness in committal and subsequent proceedings of 
every person tried for same offence. Approver’s death only can absolve Court from 
complying with this provision. Non-compliance renders trial illegal. 31 Cr. L. J. i n 
= 11 Lab. 280=31 P. L. R. 4q6 = A. L R. 1930 Lab. 95=120 Ind. Cas, 489. No dis- 
tinction can be drawn between person who has accepted and person accepting 
tender of pardon. 32 Cr. L. J. ii26 = A. I. R. 1931 Lab. 102. Section 337 (2) 
lays down that every person accepting a pardon shall be examined as a witness for 
the prosecution in the case. But after withdrawal of pardon it is not obligatory or 
desirable for the prosecution to examine such person as a prosecution witness. 61 C. 
399=* 38 C. W. N. 659 = A. 1. R. 1934 Cal. 636. Where pardon is accepted and 
approver is examined under s. 164 on oath, his statement can form subject of alter- 
native charges under ss. 193 and 194. I. P. Code. A. L R. 1933 Lah. 321 = 14 Lab. 
507 = 34 P. L. R. 421 = 34 Cr. L. J. 469. Where an accomplice has been discharged 
under s, 494 (a) instead of pardon being tendered under s. 337, he is competent 
witness against his co-accused. 27 Cr. L. J. 807 = A. I, R. 1926 Nag, 426=95 Ind. 
Cas. 471. Where approver discloses offences other than that he is charged with, 
while making full disclosure he should not be proceeded against by crown for the 
offence further disclosed, 5 Pat. 171 = 27 Cr. L. J. 967 = A. I. R. 1926 Pat. 279. 
Approver not being examined at the trial of the persons he has implicated is not a 
breach on the part of the crown of the conditions, upon which disclosure was made 
and pardon granted, so far as the trial of the approver himself is concerned. 9 Lah. 
608 = 29 P« h- R' 165 = A. 1. R. 1928 Lah. 320. There is no law that Local Goverr- 
ment must prosecute every offender. 8 N. L. J, 138 = 26 Cr. L. J. 1467 = A. I. R. 
1925 Nag. 313—89 Ind. Cas. 1035, Pardon may be offered to one or more accused, 
but only in manner prescribed by law. 2f Cr. L. J. 769=58 Ind. Cas. 449. No 
sanction should be granted where contradictory statements are made by approver 
under undue inffuence. 5 Lah. L. J. 407 = 25 Cr. L. J. 174=76 Ind, Cas. 398, 

Sub-section 2 (A). — What this sub-section means is that whenever an approver 
is examined, the Magistrate has no jurisdiction to proceed with the trial but must 
commit the accused to the Sessions. It does not mean that the approver should be 
committed for trial along with the accused. 12 O. L. J. 542 = 2 O.W.N. 464=88 
Ind. Cas. 736=26 Cr. L. J. 1216= A. 1. R. 1925 Oudh. 472, A Magistrate specially 
empowered was trying a case, in w'hich the prosecution evidence included the 
approver. After evidence was closed and before judgment was delivered, the 
amended Act came into force and under s. 337 (aA) as there was an approver in the 
case, it could be tried only by a Court of Sessions. that under s. 347, the duty 

of the Magistrate was to commit the accused to the Sessions and not to proceed 
with the case. The illegality was not one curable under s. 537. 26 C. L, J. 549=85 
Ind. Cas. 645=A. I. R. 1925 Lah. 37S. Meaning of $. 337.(2 A) is where pardon 
has been granted to one accused, the case against the, other mu^t be commiued to, , 









Sessions. 6 O. W. N. 218=30 C. L. J. 567 ; A. I. R. 1931 5 A. I. R. 1529 

Oudh. IQO ; A. L R. 1933 Pesli. 3.; but see A- L K. 1932 All 5.81 = 1932 A. L. J, 
754=: 139 Ind. Cas. 408; 34 Cr. L. J. 1023=60 C. 652. Accused does not include 
approver.' A. !. R. 1935 Bom. 70. ■ 

Sub-se'C'feion (3) — Sub-section (3) contemplates only a . case , where there ^ha^s 
been a commitment made by the Magistrate to the C^uirt of Session or the High 
Court It omits to consider the case where the Magistrate himself on his own 
responsibility discharges the accused person. The meaning of the sub-section is 
that the approvers shall not be set at large until the judicial proceedings pending 
against the accused are finished. 14 Bom. L. R. 897=13 Cr. L., J» 842=17 .Iiid-, 
714=37 B. 146. Custody referred to in s. 337 Is custody in prison, A. L R. 193^ 
353=12 Lab. 609=32 P. L. R. 423. Approver like accused person must be detained 
in judicial custody or confinement in prison A. 1. R. I93^ L^^h. 353==32 Cr. L, J. 
785=5:32 P. L. R. 423; see also 32 Cr. L. 913==^® Bah, 635 = A. L^R. I93^ 

476 ; A. 1. R. 1932 Sind. 40. Accused person is to be detained in jud’cial custody 
or in confinement in prison. A. L R. 1931 L'lh. 353"=3^ B. J. 735 = 3^ P» B. R, 423^ 

338. At any time after commitment, but before judgment is passed, the 

Court to which the commitment is made may, 
Power to direct tender of obtaining on the trial the 

pardon. evidence of any person supposed to have been 

directly or indirectly concerned in, or privy to, any such offence, tender, or 
order the committing Magistrate or the District Magistrate to tender, a pardon 
on the same condition to such person. 

Notes— ‘As to who can tender pardon, vide, 33 C. 1353 ; 10 C. VV. N. 847 ; 6 W. 
R. Cr. 5 ; 10 M. 356. Where a Sessions Judge offered a pardon to one of the 
accused persons, examined him as a witness, against the others and then revoked 
the pardon and tried and convicted him, held^ that the procedure was altogether 
irregular. A. W. N, 1882, 31. 

339. (1) Where a pardon has been tendered under section 337 or section 

338, and '^[the public prosecutor certifies that in 
Commitment of person to whom Qpij;^ion ] any person who has accepted such 
pardon has been tendered. tender has, either by wilfully concealing anything 
essential or by giving false evidence, not complied with the condition on which 
the tender was made,t [such person may be] tried for the offence in respect of 
which the pardon was so tendered, or for any other offence of which he 
appears to have been guilty in connection with the same matter : 

J [Provided that such person shall not be tried jointly with any of the other 
accused, and that he shall be entitled to plead at such trial that he has complied 
with the conditions upon which such tender was made ; in which case it shall be 
for the prosecution to prove that such conditions have not been complied with. 

(2) The statement made by a person who has accepted a tender of pardon 
may be given in evidence against him § [at such trial]. 

(3) No prosecution for the offence of giving false evidence in respect of 
such statement shall be entertained without the sanction of the High Court 

Notes— Where a person who has been tendered a pardon has not fulfilled the 
conditions upon which he was pardoned, the Sessions Judge is competent to order his 
commitment* 76 Ind. Cas. 185=25 Cr. L. J. 121 = 1924 Lab. 568; see also 22 Cr. 
L. J. 128 ; 21 Cr. L. J. 518. Withdrawal of pardon is not necessary when approver 
in forfeiture is committed for trial. 18 Cr. L. J. 444=39 A. 305= 15 A, L. J. 120=38 
Ind. Cas. 100 ; see also 24 P. R, 1918 Cr.= i4 P. L. R. 1919-47 Ind. Gas. 442. An 
approver can only be tried for offence pardoned. 17 Cr. L. J. 391 = 9 Bur. L. T, 76=8 
L. B. R. 357=35 Ind. Cas. 823. Sanction cannot be refused in case of contradictory 
statement by approver. A, L R, 1933 Lah, 868=1933 C, XI13. When a pardon 
has been withdrawn/the approver cannot be examined as a prosecution witness in the 

^ * These words were inserted by s, 87, Act XVIll of 1923. 

: i These words were substituted for the words “he may be*' by iMd. 

% This proviso was added by tdzd, 

§ These wbrds were substituted fot the words “when the pardon has been forfeited 
under this section^ by ih'd. 
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Sessions Court 6i C. 399 — 35 Gr^L^J. I479«38 G. W. N. 6S9=»A. L R. 1934 Cal. 
636. Sanction to prosecute is proper when approver gives evidence contradicting 
his confession. 1929 A. L. J. 227^30 Cr. L. J. ii57==A. 1 . R. 1929 AIL 321^ 120 Ind. 
Cas. 126. Public prosecutor is to certify wilful concealment or breach of condition 
for pardon. No sanction should be under sub-section (3) unless public prosecutor so 
certifies. 6 O. W. N. 902 = 31 Cr. L. J. 204= A, L R. 1929 Oudh. 529=121 ind. Cas. 
83. Section 339 (i) does not override s. 476. 23 N. L, R. 35 = 28 Cr. L. J. 645=* A. 

i. R. 1927 Nag. 189=103 Ind. Cas. loi. Amended section is not retrospective. 25 
Cr. L. J. 1555= A. L R. 1925 Nag. 172 = 82 Ind. Cas, 715. The absence of certificate 
by the Public Prosecutor vitiates the trial. 5 Lah. 329=26 Cr. L, J. 287— A. 1 . R. 
1925 Lah. 15 = 84 Ind. Cas. 61 ; see also 26 Bom. L. R. 1240= 26 Cr. L. J. 469= A. 

L R. r625 = Bom. 135 = 85 Ind. Cas. 149. Indifference to being pardoned or otherwise 
is not acceptance of pardon. 26 Cr. L. J. 336=A. I. R. 1924 AIL 564=84 Ind. Cas. 
560. In case of Forfeiture of pardon and sanction to prosecute under the old code, 
trial under new code without certificate is bad. 8 L. L. J. 305=27 Cr. L. J. 940= 
27 P. L. R. 489=96 Ind. Cas. 396, Commitment without certificate which is produced 
before trial in Sessions is legal. 27 Cr, L. J. 254=4 Bur. L. J. 23 = 3 Rang. 55 = 92 
Ind. Cas. 430= A. 1. R. 1925 Rang. 219, No conviction of approver^should be made 
without a finding of his having forfeited the pardon. 6 O. W. N. 372=30 Cr. L. J. 
559= A. 1. R. 1929 Oudh. 256=116 Ind. Cas. 64. Admission under s. 339 (2) Cr. P. 
Code is a disclosure made on promise of pardon and not under pressure, and is 
hence not excluded by s. 24 of Indian Evidence Act 29 P. L. R. 165 = 29 Cr. L. J. 
413 = 9 Lab. 608 = A. 1. R. 1928 Lah. 320=108 Ind. Cas. 514. The words in sub- 
section (2) are wide enough to cover a statement before the pardoning Magistrate. 
A. 1. R. 1925 Nag, 172 = 82 Ind. Cas. 715. A valid pardon once given is not in any 
way afiected by subsequent proceedings in the case. 19 S. L. R. 183=25 Cr. L. J. 

1 057 = A. 1 . R. 1925 Sind, 105=81 Ind. Cas. 881. When a pardon is tendered on the 
usual condition and in giving evidence at the trial material discrepancies are intro- 
duced into the evidence with the intention of benefiting the accused, there is a 
forfeiture of the pardon by givingfalse evidence. 91 Ind. Cas. 253=27 Cr. L. J. 77. 
It is open to an accused who has accepted pardon to resile from it and claim to 
be tried. If he does it before he is treated^ as an approver and put into the box, 
there is no illegality in his being tried along with the other accused. The acceptance 
of pardon must continue in force till he actually gives evidence and then only will 
the applicability of this section arise. 1923 M, W. N. 697=»i8 L. W. 607=33 
M, L. T. tH. C.) 156=43 M. L. J. 613. The absence of a Public Prosecutor’s 
certificate under this section is not necessarily a fatal defect. 3 Rang. 55 = 4 Bur. 
L. J.23=A. I. R. 1925 Rang. 219. An accused was granted a pardon under s. 339 
(i) and the Magistrate recorded on oath in a preliminary examination certain 
statements. In the committing Court he resiled from the statements, the 

preliminary examination was not justified by law and on the basis of the same 
sanction for perjury should not be granted. The proper procedure would be to 
produce evidence against him under s. 329 (i). 3 Rang. 224=89 Ind. Cas. 708 = 
26 Cr.L.J. 1396= A. I. R. 1925 Rang. 286. A valid pardon once given is not 
in any way affected by subsequent proceedings in the case. Even where ^ the 
offence for which the accused are tried and convicted is not an offence triable 
exclusively by a Court of Session, the evidence of an approver is ^ still 
admissible when the pardon given was in respect of an offence triable exclusively 
by a Court of Session. A. I. R. 1925 Sind. 105. If before being examined, the accused 
rejects conditional pardon and refuses to give evidence as approver, his case 
does not fall under s. 339. 45 M. L. J. 613=25 Cr.L.J. 210=76 Ind. Cas. 642* 
In case of damaging admissions in cross-examination but adherence to confession 
in examination-in-chief and re-examination, there is still compliance with the 
conditions of pardon. 13 O. L. J. 663=3 O. W. N. 474=27 Cr. L, J. 768=45 Infi. 
Cas. 288. Trial of approver must be de no vo after conclusion of the case. Accused 
is entitled to plead pardon. Court to find forfeiture of pardon before tribal begins. 
16 S. L. R. 131 = 23 Cr. L. J. 6ii = A. I. R. 1922 Sind* 31=68 Ind. Cas. 835^ .Joint 
trial of hostile approver with other accused and using his confession for convicting 
all is a substantial error of law. A. L R. 193^ Oudh. 113=7 O. W. N. 972 = 32 
Cr* L. J. 218=128 Ind. Cas. 209 5 see also A. I. R. 1934 Oudh. 257* Where staternent 
is made by inducement of pardon but not under pressure^ statement is admissible 
under s. 339 (2), A. I. R, I933 Lah. 910=1933 CL C. iW* But such statement 
being in the nature of confession, it requires corroboration by extrinsic e^dence. 
35 Cr. L. J. I 242 =A. I. R. 1934 Pesh. 46; se^ also A.L.R. 1934 Oudh. 257«35 L.J.. 

889=11 O. W. N. 765, Where Magistrate afteir recording plea as to whether 
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ipprover had complied with condition of tender of pardon, discussed the question 
whether he was guilty, held^ there was no irregularity which would vitiate trial 

933 Cr. C. I297 = A. I. R. i933 Lah. 910 .- 

Procedure in trial of person The Court trying under 

nder section 330. section 339 a person who has accepted a tender 

of pardon shall — 

,(^7 if the Court is a High Court or Court of Session, before the 
charge is read out and explained to the accused under section 
27i, sub-seetion(i), and 

{&) if tlie Court is the Court of a MagistratCi before the evidence 
of the witnesses for the prosecution is taken, 
sk the accused whether he pleads that he has complied with the conditions 
n which the tender of the pardon was made. 

(a) If the accused does so plead, the Court shall record the plea and 
roceed with the trial, and the jury or the Court with the aid of the 
ssessors, or the Magistrate, as the case may be, shall, before judgment 
passed in the case, find whether or not the accused has complied with 
le conditions of the pardon, and, if it is found that he has so complied, 
le Court shall, notwithstanding anything contained in this Code, pass 



S:.:.842] 


CODE OF CRIMINAL "PROCEDURE, 


m6$ 


1925 All 282«s 86 Ind. Gas 458 ; " seeaIso 47 A.''i;47'*=®26 Gr.^L. J. 575 = 35 Ind, Gas, 
719. A Magistrate may permk a person not authorised to practise in his 

Court to appear for an aGcused before him. 18. Gr. L. J. 345 = 10 Bur. L. T. 1 1 7=a 
38 Ind. Gas. 729. 


341^ If the accused, though not insane, cannot be made to understand the 

proceedings, the Court may proceed with the 
inquiry or trial ; and, in the case of a Court other 
than a High Court, if such inquiry results in a 
commitment, or if such trial results in a convic- 
tion, the proceedings shall be forwarded to the High Court with a report of the 
circumstances of the case and the High Court shall pass thereon such order as 
i I thinks fit. , 


Procedure where accused 
does not understand procee- 
dings. 


Notes.— Where the jury find and the Sessions Judge agrees with the jury 
that the accused is able to follow the proceedings in Court and to understand 
the same, it is the duty of the Sessions Judge to convict the accused of the offence 
with which he is charged and to pass a sentence on him in accordance with law. 
He should not report to High Court that the accused was not capable 
of making defence in Court. 97 Ind. Gas. 361 = 27 Cr. L. J 1907=7 L. R. 
138 (Gr.) Where a deaf and dumb accused was found guilty of an attempt to 
commit suicide and at the trial made certain signs indicating his guilt, the High 
Court affirmed the conviction and sentenced the accused to a days* imprisonment. 
25 Bom. L. R. 43= A. I. R, 1923 Bom. 194 ; see also 9 C. P. L. R. 38 Gr ; see 
also 28 Gr. L. J. 656= A. L R. 1927 Lah. 799; 30 P. L. R. 609=10 Lah. 566= 
112 Ind. Gas. 688 ; 18 Bom. L. R. 553=18 Cr. L. J, 143=40 B. 598. This 

Section has no application where it is shown that the accused understood the 
proceedings. 3 Bom. L. R. 37X. This section requires that the Court shall 
proceed to the end of the trial and then report the ^ result to the High Court, if a 
conviction follows. It does not empower a Magistrate to make the report in the 
middle of trial. 4 Bom, L. R. 825 ; see also Rat. Un. Cr. C. 836 ; 2 Weir. 493. In 
submitting a case to the High Court under this section the Magistrate must 
state his views of the conduct of the dumb accused in the commission of the 
offence, and take some evidence regarding the previous history and habits of the 
accused. There must also be a finding whether the accused wp capable of under- 
standing and did in fact understand the nature of the proceedings and whether he 
understood the purport of the evidence given by the witnesses, and whether he 
wanted to call witnesses in his defence. Rat. Un. Cr. C. 696= Cr. Rg. 26 011894. 
Accused cannot be convicted in a case under s. 341 in the absence of a finding that 
he understands the nature of his act and of the proceedings. 30 P. L. R. 597 = 30 
Cr. L. J. 948= A, I. R. 1930 Lah. 64=118 Ind. Cas. 642. 


Power to 
cased. 


examine the ac- 


342. (i) For the purpose of enabling the accused to explain any circum- 
stances appearing in the evidence against him, 
the Court may, at any stage of any inquiry or 
trial without previously warning the accused, put 
such questions to him as the Court considers necessary, and shall, for the 
purpose aforesaid, question him generally on the case after the witnesses for the 
prosecution have been examined and before he is called on for his defence. 

(2) The accused, shall not render himself liable to punishment by refusing 
to answer such questions, or by giving false answers to them ; but the Court 
and the jury (if any), may draw such inference from such refusal or answers as it 
thinks just. 

(3) The answers given by the accused may be taken into consideration in 
such inquiry or trial, and, put in evidence for or against him in any other 
inquiry into, or trial for, any other offence which such answers may tend to 
show he has committed. 

(4) No oath shall be administered to the accused. 

Scope. — ^The language of this section is mandatory, and the omission to comply 
with its provisions is not a mere error of form. 2 Weir. 405. ^ This section says that 
the Court should question the accused generally on the case before he is called on 
for his defence, for the purpose of enabling him to explain any circumstance? 




264 


CODE OF CRIMINAL PROCEDURE. 


[S* 342 


appearing in the evidence against him. U. B. R, (1892- 1S96) VoL I. 144. This 
section permits an examination of the accused to be made solely for the purpose of 
enabling the accused to explain facts appearing against him. 7 C. W. N. 345 ; 14A. 
242= A. W. N. 1892, 83, The object of this section is not to fill up a gap in the 
evidence of die prosecution, but to enable the prisoner to explain any circumstances 
appearing in the evidence against him. 26 C. 49. It is not for the purpose of 
ascertaining what witnesses the accused intends to call, or what evidence he will give, 
or what his defence is that a Court is justified or authorised in examining an accused 
under this section. 14 A. 242. By **accused'* is meant a person over whom the 
Magistrate or other Court is exercising jurisdiction. 16 B. 661. A Judge examining a 
prisoner, under this section ought not to cross-examine him ; the only permissible 
questions are such as will enable the prisoner to explain any circumstances appearing 
in the evidence against him, 10 C. 140—13 C. L. R. 358 ; see also i C. L, R. 436. 
This section applies to summons as well as warrant cases. Magistrate’s examination 
of accused is not discretionary. 9 N. L, J. 43=22 N. L. R. 65 = 27 Cr, L, J, 632 = 
A. 1 . R. 1926 Nag. 300SW94 Ind. Cas. 408 ; see also A. 1 . R. 1926 Sind, i (F. B.) = 36 
Cr. L. J. 1554=90 Ind. Cas. 434. Ss. 342 and 245 do not limit s. 342. 45 Bom. 672 = 22 
Cr. L. J. 17 = A. I. R. 1921 Bom. 374=59 Ind. Cas. 129. Section 342 is not mandatory 
as regards inquiry under s. 110. Irregularity is curable under s. 537. 50 C. 985 = 

25 Cr. L. J. 1085 = 81 Ind. Cas. 909. This section cannot exempt persons who is not 
an accused from punishment for false accusation. 25 Cr. L. J. 1194= A. T. R. 1925 
Oudh. 227 = 82 Ind. Cas. 58. Section 342, Cr. Pro. Code does not apply to proceed- 
ings under Chapter VIII, 50 C. 985=A. 1. R. 1924 Cal. 392 = 81 Ind. Cas. 909. Re- 
examination of accused under s. 342 is not necessary, if charge is altered before the 
accused enters on his defence. 23 Cr. L. J. 146=1 Pat. 54=3 Pat. L. T. 91 = 65 Ind. 
Cas. 610. Proceedings under s, 488 Cr. P. Code are more of a civil than a 
criminal nature and so s. 342 does not apply- 53 B. 768=30 Bom. L. R. 
957=29 Cr. L. J. 1051 = A. 1. R. 1928 B. 347=112 Ind. Cas. 475- B is not 
incumbent on the Magistrate to examine under s. 342 the husband or the 
father as the case may be, before an order under s. 488 can be made against 

him. 29 Cr. L. J.^ 1002 = 10 Lab. 406=30 P. L. R, 549= A. I. R. 1929 Lab. 32 = 112 

Ind. Cas. 218. Section 32 is a general provision applicable to sessions cases also. 

I Pat. L. T. 211 = 21 Cr. L. J. 705 = 5 Pat. L. J. 430 = 58 Ind- Cas. 49. Failure to 
examine accused under s. 342 for offence under s. 352, is an illegality vitiating the 
proceedings. 22 Bom. L R. 1040=22 Cr. L. J. 17 = 45 B. 672 = 59 Ind. Cas 129. A 
person separately tried is a competent witness against his accomplices. The issue 
of process is not essential to constitute a person an accused within s. 343, 21 Cr. 
L. j. 769=16 N. L. R. 9=58 Ind. Cas. 449. Section 342 does not apply to a Court 
witness for the complainant or any other person. 3 Pat. 1015=5 P. L. T. 571 = 25 
Cr^L. J. 1276= A. I. R, 1924 Pat. 764=82 Ind, Cas. 284. Section 342 is not applica- 
ble” to summons cases. 28 Cr. L, J. 478= A. I. R. 1927 Lah. 435= loi Ind. Cas. 606. 
Section 342 does not apply to evidence taken under s. 428, 29 Cr. L. J. 972=52 B. 
699=30 Bom. L. R. 651 = A. I. R. 1928 Bom. 200=112 Ind. Cas. 60. Re-examination 
of accused under s. 342 is not necessary, if charge is altered before the accused 
enters on his defence. 23 Cr. L. J. 146=1 Pat. 54 = 3 Pat. L. T. 91= A. L R. 1922 
Pat 393=65 Ind. Cas, 610. Sub-section (4) of s. 342 relates to proceedings specified 
in s. 342. 54 C. 52 = 28 Cr. L. J. 481 = A. I. R. 1927 Cal. 307= 10 1 Ind. Cas. 657. 

S. 324 (4) does not prevent the examination of the parties to a litigation under s. 145 

Cr. Pro. Code on oaths. 26 Cr. L. J. 70= A. I. R. 1925 Oudh. 286=83 Ind. Cas. 630. 
Under s. 342, the accused is to be examined for him to explain the evidence against 

him. 23 S. L. R. 1 = 29 Cr. L. J. 932=A. I. R, 1929 Sind, 5. The words "‘the 

accused*^ in clause (4) of s* 342 do not apply to a witness who may be accused in 
some other case. 17 Cr. L. J. 256=18 Bom. L, R. 266=34 Ind. Cas. 976. The 
first part of the section is discretionary but the second part is obligatory, i Pat. L. 

T. 241 = 21 Cr. L.^ J. 705=75 L. J. 430. The word “examine ’ in section 342 covers 
all kinds of examination including cross-examination and re-examination. 50 C. 935 = 

27 C. W. N. 783=25 Cr. L. J. 27=75 Cas. 715. A medical witness for the 
prosecution is not outside the purview of s. 342. 22 Cr. L. J. 259=2 P. L. T. 741 = 

A. I. R. 1922 PaL 299=60 Ind. Cas. 659. The provisions of section 342 are manda- 
tory. The Magistrate has no option but to examine the accused after cross- 
examination of all prosecution witnesses. 22 Cr. B. J. 697=6 P. L. J. 644 = 2 
P.‘ L.'T. 520=63 Ind. Cas. 825. Where accused was examined under s. 342 
after only some witnesses were examined, but not after all witnesses were 
examined, the trial is vitiated. 6 L. L. J. 618=27 Cr. L, J. 87® A. L R. 1925 
Lah. 288=91 Ind. Cas. 391. Nomcompliance with the mandatory provisions 
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of the second part of clause (?) s. 342 is a serious illegally, sufficient to vitiate 
the trial 30 Cr, L. J. 18^ A. I R. 1928 Lah/ 382s® 112 Ind. Cas. 850. The expres- 
sion ‘^^after the witness for prosecution have been examined*' includes their cross- 
examination after the charge. Magistrate should question the accused before he 
enters upon his defence. The latter portion of s. 342 is imperative. 20 N. L. R. 
174^26 Cr. L. J. 971 = A. L R. 1925 Nag. 44= 87 Ind. Cas. 427 ; see also 6 P. L. T. 
493*8 26 Cr. L. J. 927=^ A. I. R. 1925 Pat. 723=86 Ind. Cas. 99?. Examination of 
accused for the second time after second cross-examination of the prosecution 
witnesses is not necessary. 28 O. C. 130-12 O. L, J. 182 = 2 O. W. N. 327=26 Cr. 

L. J. 1301 = A. 1. R. 1925 Oudh, 422=89 Ind. Cas. 245 ; 26 Cr. L. J. i4i8=A, L R. 
1926 Lab. 154 = 89 Ind. Cas. 842. Non-examination of accused under s. 342 in a 4^^- 
novo trial by one Magistrate succeeding another vitiates the trial 29 Cr. L. J. 125= 

A. I R. 1927 Lab. 720=106 Ind. Cas. 717. Accused need not be re-examined under 
s. 342 after prosecution witnesses are recalled by Court and examined under s. 540. 
27 Cr. L. J. 475 = A. 1. R. 1926 Nag. 348=93 Ind. Cas. 699 ; see also 4 Lali. 61 = 25 
Cr. L. J. 891 = A. I. R. 1924 Lab. 94 I 24 Cr. L. J. 547== 46 M. 449=44 M, L. J. 567= 
73 Ind. Cas, 163. Obligation under s. 256 is distinct from that under s. 342. 27 
Bom. L. R. 105 = 26 Cr. L. J. 690= 50 B. 42 = 86 Ind. Cas. 66. Person called on to 
give security is not “accused'* 50 C. 985 = 25 Cr. L. J. io85=A. I. R. 1924 Cal 392= 

81 Ind. Cas. 909. Under s. 342 (4) C»'. Pro. Code, an accused stands for a person 
accused and then under trial and under examination by the Court. 26 Cr. L. J. 492 
=3 Bur. L. J. 265 = 3 Rang, 11 = A. I R. 1925 Rang. 122 = 85 h'd. Cas. 236. Exa- 
mining accused before all prosecution witnesses have been examined is bad in law. 

It must be after prosecution case is complete and before defence is called. 36 C. L. 

J. 417 = 27 C. W. N. 99=50 C. 223 = 24 Cr. L. J. 198=71 Ind. Gas. 662 ; see also 25 
Cr, L, J. 426 = A. L R. 1923 Lab. 539 = 77 lad.^ Cas. 602. It is doubtful whether 
s. 342 does not apply to chapter 8 of the Criminal Procedure Code. A. I. R. 1933 
Sind. 49=34 Cr. L, J. 591 — 143 Ind* Cas. 351. Whereafter examinatiou of accused, 
investigating officer was examined accused should be further examined. 34 Cr. L. J. 
i6i = A. I. R. 1932 Sind. 165=1933 Cr. C. 743. Judge must call attention of accused 
to important point and ask for explanation, 34 Cr. L. J. 568 = 1933 Cr. L. J. 686= 
10 O. W. N, 678 = A. I. R. 1933 Oudh. 305. Provisions of s. 342 are mandatory and 
non-compliance with these vitiates trial 32 Cr. L. J. 757=1930 M. W. N. 914= A. 

1. R. 1931 Mad. 241 ; A. L R. 1933 Cal 347 = 34 Cr. L. J, 549. Section 342 (4) does 
not apply to application for transfer. 29 N. L, R. 328=34 Cr. L. J. 1035 = A. I. R. 
1933 Nag. 201. Answers by accused must be relevant. Irrelevant answers may be 
refused by Judge, 1933 A. L. J. 799-34 Cr. L. J. 967= A. I, R. 1933 All. 690. S. 289 
has to be read with s. 342. Questions under s. 342 should not however amount to 
lengthy cross-examination. Idtd. Joint statement is illegal and vitiates trial 55 B. 
356=32 Cr. 1^. J. 572 = 33 Bom. L. R. 82. Magistrate is bound to take down what 
accused says. 34 Bom. L. R. 571 = 33 Cr. L. J. 613=56 B. 434. Where accused^ is 
defended by counsel, failure of Magistrate to put explicit questions is immaterial 
143 Ind. Cas. 46= 1932 M. W, N. 801 = 64 M. L. J. 88 = 34 Cr. L. J. 48i==A. LR. 
X933 Mad, 233. Accused can never be examined as witness. 132 Ind. Cas. 5^9=3^ 
Cr. L. J. 913= 12 Lab. 635 = ^^ P. L. R. 493 = A- I R- 1931 Lab. 476. Accused 
though competent to testify is incompetent witness. 34 Cr. L. J. 121 = 1932 Cr. C. 
932=10 Rang. 511 = A. I. R. 1932 Rang. 190 (F. B.) Where accused states that his 
statement is same as that of co-accused and co-accused has made two contradictory 
statements, the accused should get benefit of statement beneficial to him. 34 Cr, L. 

J i6r = A. L R. 1932 Sind. 165. Accused cannot defeat the ends of justice by merely 
refusing to answer. Court may draw treasonable inferences from such refusal as 
provided by s. 342. A. 1. R. 1931 178 = 32 Cr. L. J. 684= 131 Ind. Cas. 277* 

Object of examination. — ^Examination of accused is intended to be for enabling 
him to explain any circumstances appearing in the evidence against him. ii Pat, 

L. T. 70 ; see also 126 Ind. Cas. 449= A. I. R. 1930 Sind. 225 ; A. I R. 1926 Cal 
424, Questions in the nature of cross-examination or filling gaps in prosecution 
should be avoided. Ihd, General questions of asking him what he has to say in 
explanation of evidence against him is insufficient. Obscene documents must be 
specifically asked to be exmplained. 7 Rang. 821 = 31 Cr. L. J. 387= A, L R. I930 
Rang. 1 14, Before asking for explanation Magistrate should warn accused that 
he is not obliged to make statements, unless he desires to do so and that, if he does, 
his statement will be used against him during trial 23 M. L. W, 384=27 Cr. L. J. 
:3ii=A, LR. 1926 Mad, 570=92 Ind. Cas. 695. Examination under s. 342 should 
mot be conducted like cross-examination of adverse .witnesses. It should force accused 
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to commit himself in' statements against his interest lo Lab. 223«3o P, L. IL 
3S5=»29 Cr. L, J. 719® A/ LR. 1929 Lab. 3S2 ; see also 25 Cr. L. J. 76i = A. L R. 
1925 Sind. 1 16-81 Ind. Cas. 249' ; 8 -N. L. J. 190=27 Cr. L. J, 66=22 N. L. R. i « 
91 Ind. Cas. 242 ; 3 Lab, L. J. 287 = 23 Cr. L. J. 388 = 2 Lab. 129=67 Iml Cas. 340,; 
18 Cr.'L.' J. 774=41 Ind. Cas. 150.' • General question to accused is not compliance 
with the section. .Magistrate, must ask accused about every material point. 1 Rang. 
689=2 Bur. L. J. 238=25 Cr. L. J. 4^2=77 Ind. Cas. 887. Trial is not ^vitiated by 
deviations from provisions, of the section unless accused is thereby prejudiced. 4 Pat, 
488=6 P. L. T. 154=86 Ind. Cas. 4S9.. Section is not only for benefit of accused but 
part of a system for enabling the Court' to discover trutb. 29 C. W. N, 231 = 26 Cr. 
L. J. 631 = 52 C. 522. ,, .Section ■342:, does not purport to be only in the interest of 
accused persons. „ 35 Cr. L. J. 879=1934 A. L. J. 753 — A* I* 1934 ^ 11693 ; but 
see 40 L, W. 803=1934 M. W. N, 1136=67 M, L. J. 800. 

Oath or affirmation.'— Indian law of evidence does not permit accused to give 
evidence in support of his defence. 30 Cr. L. J. 646=11 P. L. T. 45 = A. L R. 1929 
Pat. 145 (F. B.)=ii6 Ind. Cas. 756, A party to proceedings under s. 368 of the 
Calcutta Municipal Act is not an accused person and as such is not exempted from 
administration of oath under s. 342. 31 C. W. N. 506 = 45 C. L. J, 469=28 Cr. L. J. 
407 = A. 1 . R. 1927 Cal. 509. So also proceedings under Legal Practioners Act, s. 14 
are quasbcriminal proceedings and pleader may be examined on oath. 49 C. 732 = 26 
C,W.N. 589=35 C. L, J.,, 356=24 Cr. L. J. 33 = 71 Ind. Cas. 81. No oath is to be 
administered to accused under s. 342. But section 342 is restricted to accused on 
trial and not to accused in other proceeding. 131 Ind. Cas. 142 = 35 C, W. N. 490= 
32 Cr. L. J. 667= 58 C. 1214= A. 1 . R. 1931 Cal. 341:. 

Time of examination.— 'This section is mandatory. The accused must be 
examined after cross-examination and re-examination of prosecution ^vitnesses and 
not before. 28 Cr. L. J. 4I7 = A. L R. 1927 Sind. 175= loi Ind. CaS. 449; see also 
50 B. 42=27 Bom. L. R. 105=26 Cr. L. J. 690 = 86 Ind. Cas. 66 ; see also 24 Cr. 
L. J. 475-72 Ind. Gas. 891 ; 22 Gr. L. J. 400=2 Pat. L. T. 549=61 Ind. Cas. 844 ; 
27 C. W. N. 28=77 Ind. Cas. 988 ; 51 C. 933=26 Cr. L. J. 26=84 Ind, Cas. 325. 
Omission to examine accused before entering defence is irregularity calling for inter- 
ference under s. 537, if justice fails. 49 A. 55r=:25 A. L. J. 379=28 Cr. L. j. 399=100 
Ind. Cas. loss 5 also 31 C. W. N. 337=^28 Cr. L. J. 347=45 C. L. ]. 591. Where 
accused is examined before any prosecution evidence, examination is not under 
s. 342. 6Lah. 183=36 P. L. R. 331 = 26 Cr. L. J. 1238 = A. I. R, 1925 Lain 432 = 88 
Ind, Cas, 854. Statement by accused at an early stage does not dispense with 
questioning accused at close of prosecution evidence. 37 C. L. J. 413 =27 Cr. L. J. 
943 = 28 C. W. N. 118=75 Ind, Cas. 367. Non-compliance with this section is 
illegality vitiating entire proceedings. 25 Cr. L. J. 1020= A. 1 , R. 1924 Lab, 
734 "=^^^ ^as. 796. Where accused has been examined after close of 

prosecution and entered defence, he cannot claim to be examined. 56 C. 1157= 
31 Cr. L, J. 406= A. 1 . R. 1930 Cal. 219=122 Ind. Cas. 291. Provided accused is 
enabled to explain evidence against him after prosecution is completely closed, it 
is immaterial whether he is’examined before'or after framing of charge. 32 Bom. L. 
R. 596= A. 1 . R. 1930 Bom. 241 = 124 Ind. Cas. 810 ; but see 31 Bom. L. R. 1134= 
A. I. R. 1929 Bom. 447. 

Putting of written statement. — Section 342 (2) does not extend to written 
statement by accused. 24 A. L. J. 329 = 27 Cr. L. J. 253 = A. I. R. 1926^1.287 = 
92 Ind. Cas, 429. Written statement is to be accepted in lieu of oral statement 
4 Pat. 488=6 P. L. T. 154=26 Cr.L. J. 811 ; see also i Pat 31 = 4 P. L, T. 60 = 
23 Cr. L- J. 703= A. 1 . R 1922 Pat 388=69 Ind. Cas. 383. Where accused put 
in written statement, omission to examine orally is not illegal 50 B. 174=28 Bom 
L, R. 115=^27 Cr. L. J. 1335=98 Ind, Cas. 407 ; see also 3 P. L. T. 322 = 32 Cr. L, L 
114=65 Ind, Cas. 546 ; 2 Pat. L. T. 455 = 22 Cr. L. J. 442 = 61 Ind. Cas. 794 ; 23 Gr. 
L. J. 697 = 14 L. W. 418=69 Ind. Cas. 377 ; 120 Ind, Cas. 753 = 3 i Cr. L. J, 171 = 10 P. 
L. T. 19 ; 27 Cr. L. J. 405= A. I. R. 1926 AIL 358=93 Ind. Cas. 69. Where Magistrate 
merely asks whether accused has got anything to say besides the written statement, 
though the procedure is not proper, it is not illegal. 22 Cr. L. J. 276=60 Ind. Cas. 
676, Written statement of accused should be allowed even in Sessions trial It 
cannot however take place of examination under s. 342, 1933 A. L, J, 799»«34 Cr. 
3;., J. 967= A, L R. 1933 All. 690. 

PtdbedtimTTln’. recording accused*s examination under. s, 342, s, 364 must 
bo complied 'witiL 14 'P. T, 288=6.. F. L* J, 147=22 Cr. L. I* 417=61 Ind. Cas, 
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705. Proper metliod of applying s. 342 is to bring specific evidence against him 
to his notice. General question is not enough. 26 Ci% L. J. 572 = 85 Ind. Cas. 716. If 
the accused is defended by counsel, no lengthy examination should be entered into. 

If he is undefended, incriminating evidence against him must be pointed out. 3 Pat 
L. T. 649 = 23 Cr. L. J. 233=66 hid. Cas. 73. Question to accused should not be 
to entrap him or fall gaps in prosecution evidence. But his answers to legitimate 
questions can be taken into account. 1930 Cr. C. 926= A. 1. R. 1930 Pat 498. 
Accused should be examined after re-examination of the prosecution witnesses. 
He cannot be examined before close of prosecution evidence, or after close 
of his defence evidence. A discussion witli ^ counsel for accused as^ to 
nature and number of witnesses for defence is not what section requires. 

24 Cr. L. J. 248 = A. L R. 1923 Cal. 470 = 7^ hid. Cas, 792; see also 19 S. L. 

R. 104=25 Cr. L. J. 662 = 81 hid. Cas. 150. Re-examining the accused after 
recall of prosecution witnesses is not obligatory. If evidence contains new 
matter, such examination is highly desirable. 45 M. L. J, 279=18 L. W. 113 = 
1923 M. W. N. S 6 o^ 2 S Cr. L, J. 7 = 75 Ind. Cas. 695 ; see also 30 Cr. L. J. 625*= 

A. L R. 1929 Lah. 371 ; 34 Cr. L. J. 59i = A. I. R. 1933 Sind. 49- Examination 
should not be based on detailed instructions of prosecuting coiuisel. 16 N. L. J. 
158 = A. L R. 1933 Nag. 269=1933 Cr. C. 1003. Court should call attention of 
accused to important point and ask for explanation. 57 C. L. J, i77=“34 Cr. L. J. 322 
= 64 M, L. J. 466=34 Bom. L. R. 507 = 37 C. W. N. SU— 1933 A. L. J. 645 = A. L R. 
3^933 E* C. 124. But nature of questions to accused must depend on facts of each 
case. 6P.L. T. 588 = 4 Pat. 459===20 Cr. L. J. 954=A.. h R. 1925 Pat. 7;3 = 87 
Ind. Cas. 106, Where the accused does not appreciate circumstances in evidence 
against him, Court must ask specific questions. General questions is not enough. 

6 P. L. T. 33 = 86 hid. Cas. 156 ; see also 86 Ind. Cas. 58 = 6 P. L. T. 39. Where 
accused refuses to answer questions and files written statement, the Magistrate 
is not bound to go on questioning him. 4 Pat, 231 = 6 P. L. T. 73 = A. I. R. 1925 
Pat. 378=86 hid. Cas. 996. 

Summons case. — This section is not applicable to summons cases. Accused 
files written statement after close of prosecution and before defence. It is not essen- 
tial for Magistrate to question him generally. 9L. L. J. 109=28 P. L. R. 228=28 
Cr. L. J. 480= A. I. R. 1927 Lah. 268 ; see also A. L R, 1931 Eang. 244 (E. B.)=9 
Rang. 506 ; but see 54 C. 286=45 C. L. J. 8= 28 Cr, L. J. 297= A- b E- I927 Cai. 
250=100 Ind. Cas. 377. Where summons case has begun as warrant case, omission 
to examine accused after further evidence after charge cannot be condemned. 34 Cr. 

L. J. 340= A. I. R. 1933 Nag. 192. This section is applicable to summons as well as 
warrant cases. If there is nothing to answer under s. 245, examination may 
be dispensed with. 27 Cr. L, J. 405 = A. I, R. 1926 All. 35B — 93 Ind, Cas. 69 ; see 
also 15 Lah. 60 = 35 P. L. R. 295 = 35 Cr. L. J. I394=A. I. R. 1934 Lah. 90 ; 19 S. L. 
R. 121=27 Cr. L, J. 1290= A. I. R. 1926 Sind, 281 ; 20 S. L. R. 34 = 26 Cr. L. J. 1554 
= 90 Ind. Cas. 434; 65 Ind. Cas. 618 = 23 Cr. L. J. 154= A. I. R. 1922 Lah. 45 ; 
A. L R. 1935 All. 217 ; 23 Bom. L. R. 984^=23 Cr. L. J. 21 = A. I. R- 1921 Bom. 370= 
64 Ind. Cas. 501 ; A. I. R. 1926 Lah. 667=27 Cr. L. J. 1000=96 Ind. Cas. 856. Where 
accused was prejudiced by non-examination, fresh trial was ordered. A. I. R. 1925 
Oudh. 491 = 85 hid. Cas. 943 ; see also A. I. R. 1922 Bom. 290=64 Ind. Cas. 669= 
23 Cr. L. J. 45 = 23 Bom. L. R. 1203 ; 6 Pat. L. J. 174=2 P. L. T. 390=22 Cr. L, J. 
437=A. I. R. 1921 Pat. ii = 6i Ind. Cas. 715.^ In a summary trial the mere factJLhat 
statement of accused has not been recorded is not fatal. A. I. R. 1935 All. 217. 

Privile^od occasion. — Defamatory statement by accused whlie answering 
questions under s, 342 is not punishable, if relevant to the matter in issue, 25 A. 
L. J. 855 = A. L R. 1927 All. 707. 

Power of Court.-— In case of absence of sufficient evidence for conviction 
statement of accused cannot be used to supplement prosecution evident^, 26 A. 
L, J. 1334=51 A. 313=30 Cr. L. J, 101 = A. I. R. 1929 AIL I = xt3 ind. Cas, 213. 
Administering inquisitional interrogatory to accused or subjecting him to cross- 
examination or questioning him with a view to elicit truth, are beyond the ammt or 
section. 8 Rang. 372= A. 1. R. 1930 Eang. 351 = 127 Cas. i see also 2 Lah. 
129=23 Cr. L. J, 388 = 3 Lab- L. J. 287 = 67 Ind, Cas. 340 ; i? Cr. L. J. 941—42 ind. 
Cas. 173 ; 35 Ind. Cas. 492-17 Cr. L. J. 31^* Thumb impression- of accused can 
be taken in Court and s. 342 does not prevent, it. 1 Rang. 759^2 Ber. L.J. 270=“ 
26Cr. L. J. ia8=A. L R. 1924 Rang. 115-83 Ind.- Gas. 668. Con^m. 17 Cr. U J. 
336=10 Bur. L. T. 32=35 'Ind, Cas* 492* Tf the accused prefers to be reticent Gcwt 
• ■ - : 
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sliould not hold inqiiisitionai .proceedings. 50 C. L. J. 593 — A. I. R. 193^ CaL 209— 
125 Ind. Cas. 656 j see also 31 Cr. L. J. 15== A. L K. 1929 Nag. 350«i2ojiid. Gas. 
2iO. The Magistrate should go thoroughly into evidence arid Itelp accused 111 putting 
up obvious defence pleas. A. 1. R. i93u Rang. 349^=128 Ind. Cas. 845,. : It is, not 
obligatory to examine accused after examination of a •witness after case is closed. 
30 Bom. L. R. 1086=29 Cr. L. J. 1057 = A. 1. H. 1928 Bom. 3^^" Cas. 

Section 540 is controHed by section 342. Where, accused has been once examined 
under s. 342, his re-examination after any witness under s. 540 is not essential. 26 
Cr. L. J. 1418==^ A. I. R. 1926 Lab. 154=89 Ind. Cas. 842 ; see also 10 L. L. 5.^262 = 
29 P. L. F. 703 = 29 Cr. L, J. 740=A. L R. 1928^ Lab, 647* Forma! questions jii 
general terms is sufficient com|)liance with section. But Coint should exercise 
discretion as to specific questions in individual cases. 27 Cr. L. j iSi = A. L R. 1927 
Nag. 71=91 hid. Cas. 997 ; see also 26 Bom. L. R. 109=25 Cr. L, J. 1127 = 81 ind. 
Cas. 951 ; 28 Cr. L. J. 383 = 26 M. L. W. 33 = A. 1. R. Mad, 613=100 Ind. 

Cas. 991. Where personal attendance has been excused uniier s. 205, peisonal 
attendance for making statement under s. 342 is not to be insi-^ted upon. 
4 Rang. 506 = 28 Cr, L. J. 226 = A. I. R. 1927 Rang. 73 = 99 Jnd. Cas. 1026; 
see also A. I. R. 1934 Bom. 212 = 36 Bom. L. R. 433T35 . F. J, 1035. In 

exceptional circumstances the Court can take help of proseciuion in putting questions 
under this section. 1 51 Ind, Cas. 778 = 35 Cr, L. J. i457-==A. h R. i934 Nag. 213. 
Court should draw the accused’s attention to any important point against him and 
ask for explanation. A. I. R. 1934 All. 735=152 Ind. Cas 120. 

Non-compliance. — In summary trials, failure to examine accused under s. 
342 vitiates trials. 20 S. L. R. 34=26 Cr. L. J. i 554 = A. 1. R. 1926 bind. i = go 
Ind. Cas. 434 ; see also A. 1. R. 1934 Lab. 96=35 Cr. L. J. 1394= 15 60. 

Requirements of this section are not complied with where p^articulars of 
offence which accused are charged are not explained to them. 25 Cr. L. J. 319= 
A. L R. 1923 Rang. 132 = 76 Ind. Cas. 1039. Examination of accused after examina- 
tion-in-chief of prosecution witnesses is not sufficient. He must be examined after 
their cross-examination and re-examination. 50 C. 308=25 Cr. L. J. 799= 8 i Ind. Cas. 
319 ; see also 27 Cr. L. J. I02I = A. I. R. 1926 Lali. 684 = 96 ind. Cas. 877-; 5 F. L. T. 

445 = A. I. R. 1924 Fat. 791 = 81 Ind. Cas. 199 J 24 Cr, L. J. G6i==A. 1. R. 1924 

Oudh. 111 = 73 Ind. Cas. 693. When no charge is framed non-examination 
of accused does not vitiate proceedings. 25 Cr. L. J. 417 = A. I. R. 1924 Nag, 301 = 
77 Ind. Cas. 593. 

Non-compliance-absence of prejudice.— Failure to coniply strictly with 
the provisions of section 342 vitiates trial, yet High Court in revision need net set 
aside conviction if prejudice is not caused. 8 L. L. J. 90=27 Cr. L. J. 727 = 27 
P. L, R. 183= A. 1. R. 1926 Lah. 553 ; see also 27 Cr. L. J. 719=94 B^d. Cas. 91 1 ; 
93 Ind. Cas. 69; 83 Ind. Cas. 692=26 Cr. L. J. i32 = A. I. R. 1924 All 763 ; 

3 O. W. N. 534=27 Cr. L. J. 8S2 = A. I. R. 1926 Oudh. 424=951116. Cas. 932 

29 Cr. L. J. 771 = 10 P. L. T. 429=A. I. R. 1929 Pat. 64; 30 Cr. L. J. i8=A. L R. 
1928 Lah. 382=112 Ind. Cas. 850 ; 26 A. L. J. 196=30 Cr. L. J. 530= A. L R. 1928. 
All 222 = 115 Ind. Cas. 872; 8 Rang. 372; 10 P. L. T. 196=31 Cr. L. J, 171 = 
120 Ind. Cas. 753 ; A. I. R. 1935 All 217. A. 1. R. 1934 Sind. 67 = 35 L. J. .1175= 
28 S. L. R. 106. Where there has been a clear and deliberate non-compliance 

with ss. 342 and 364 Cr. Pro. Code, no question of prejudice arises and the 

irregularity is not curable under s. 537. A. 1. R. 1934 Nag. 213 = 35 Cr, L, J. 1457= 
151 Ind. Cas. 778 ; see also A. f. R, 1934 Oudh. 457 = 35 Cr. L. J.I4I7= n O. W. N. 
1206. Where the accused is not prejudiced a technical failure to comply strictly 
with thei provisions of s. 342 is not fatal 7 P* L, T. 496=27 Cr. L. J. 1017 = A. L R. 
1926 Pat. 393=96 Ind. Cas. 873; see also in Ind. €35.852 = 23 S. L. R. 1 = 29 
Cr, L. J. 932 ; 7 Rang. 470=30 Cr. L. J. 1164= A. I. R. 1929 Rang, 331 ; 26 Cr, L. J, 
1336=3 Rang. 139=89 Ind. Cas. 312; 20 A. L. J. 874=24 Cr. L. J. 67*45 A. 
124=71 Ind. Cas. 115 ; 2 P. L, T. '549=22 Cr. L. J. 460=61 Ind. Cas, 844 ; 

81 Ind. Cas. 976= A. 1. R. 1925 Nag, 147526 Cr. L. J. i374=A, LR. 1925 

Oudh. 603=89 Ind. Cas. 462 ; 8 Kang. 372 = 32 Cr. L. J, 23 = A. L R. 1932 
’ .Rang, 351 = 127 Ind. Cas. 730 '5:40 L. W. 803=67 M, L. J. 800=33 Cr. L. J. 
811 = 1952. Cr, C. 186=9 O. W, N, n6=A. 1. R. 1932 Oudh. 113, Where the 
procedure has not been followed, the test is whether there is failure of justice, 

, 34 Cr» L. J. 121 = 10 Rang. 511= A. L R, 1932 Rang. 190 (F. B.) ; see also A. L R, 
1935 Cal 187=34 Gr. L. J. 369= 1933 Cl C. 233 ; 57 C. L. J. 57* A* L R. 1933 CaL 
594 J A. L ,R. 1934/^at 330=35 Cr, L.J* 1322. Non-compliance with provisions of 
the section necestsitates re-trial But where case is petty one, Court need not order 
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retrial. 34 P. L. R. 798- A. L R. Mere fact that opposite party 
was not examined in proceedings under s. 488 is no ground for sending cases back 
to trial Court. A. 1. R. 1932 Cal. 488*= 33 Cr. L. J. 640=36 C. W. N. 380=138 
Ind, Cas. 629. 

Non-complianoe—non-incurable illegality.'— Trial is vitiated if accused is 
not examined as required by s. 342. A. I. R. 1922 Pat 212. Provisions of s. 342 (i) 
are mandatory and omission to observe provisions thereof amounts to illegality 
which cannot be cured under s. 537. 29 Cr. L. J. 382= 108 Ind. Cas. 381 ; see also 
30 Bom. L, R. 385 = 29 Cr. L. J. 555 = A. 1 . R. 1928 Bom. 140=109 Ind. Cas. 359 ; 27 
P. L. R, 635 = 27 Cr. L. J. 1023=96 Ind. Cas. 879=A. L R. 1926 Lah. 683 j 7 P. L. T. 
259=25 Cr. L. J. 1289 = 89 Ind. Cas. 153 ; 2 P. L. T. 288=6 P. L. J. 147 = 22 Cr. L. J. 
417=61 Ind. Cas. 705; 50 B, 34=27 Bom. L. R. 1405=27 Cr.L. J. 165= A. L R. 
1926 Bom. 57 = 91 ind. Cas. 949; 26 P. L. R. 533 = 26 Cr. L.J. 1370=89 Ind. 
Cas. 458; 1920 Pat. 281 = 31 Cr. L.J. 793=i P. B. T. 640=58 Ind. Gas. 521 ; 

1 P. L. T. 241 = 5 P.L.J. 430=58 Ind. Cas. 49 ; 42 Ind. Cas. 176=18 Cr. L. J. 
944=11 Bur. L. T. 134 = 42 Ind. Cas. 176; j 6 Cr, L. J. 765 = 17 Bom, L. R. 
892 = 31 Ind. Cas. 365 ; 19 Cr. L. J. 280=44 Ind. Cas, 184 ,* 4 P. L. T. 231 = 
24 Cr. L. J. 3II = A. I. R. 1923 Pat 292 = 72 Ind. Cas. 71 ; 49 C. 1075=24 Cr. L. 
J. 3 = 39 C. L. J. 31 = 71 Ind. Cas. 51 ; 4 Lah. L. J. 230=23 Cr. L, J. 154=65 Ind. Cas. 
618 ; 61 Ind. Cas. 794 = 22 Cr. L. J. 442 = 2 Pat, L. T. 455^; 7 Lah. 564 = 27 Cr. L. J. 
1007 = 27 P. L. R. 427 = 96 Ind. Cas. 863 ; 27 Cr. L. J. iooo = A. I. R. 1926 Lah. 667 ; 

2 Pat L. T. 288 = 22 Cr. L. J. 417-^i Ind. Cas. 705; 27 Cr. L. J. 336=4 Bur L. J. 
143 = 92 Ind. Cas, 752. 28 C. W. N. 119=25 Cr. L.J. 289=76 Ind. Cas. 961; 
A. I. R. 1934 Lah. 415 = 35 Cr. L. J. 1447; 35 P. L. R, 613; A. I. R. 1934 Pesh. 
75 = 35 Cr. L. J. 1361 = 151 Ind. Cas. 501 ; 35 P. L. R. 525=A.I. R. 1934 Lah. 
631 ; 35 P. L. R. 173 = A. L R. 1934 Lah. 648 ; 130 Ind. Cas. 845 = 32 Cr. L. J. 623, 

Non-compliance— 'acquittal— Section 342 is imperative. Failure to examine 
accused after prosecution witnesses, is not proper even if accused is acquitted. 
27 Cr. L. J. 1364= A. I. R. 1927 Rang. 9=98 Ind. Cas. 484. So an order of acquittal 
may be setaside on the ground that the trial had been vitiated by a failure to comply 
with the mandatory provisions of section 342. $1 C. 924=39 B, J. 411=26 Cr. L. 
J. 15 = A. I. R. 1924 Cal. 975 = 83 Ind. Cas. 495 * 

Non-compliance— retrial. — Where provisions of the section has not been 
complied with by Magistrate, Superior Court should setaside conviction and sentence 
and remit the case to trial court for disposal according to law. 27 C W. N. 28=25 
Cr. B. J. 524=A. I. R. 1921 Cal. 605 = 7? Ind. Cas. 988 ; see also 27 Cr. B. J. 110= 
A. I. R. 1926 Cal. 692 = 91 Ind. Cas. 542 ; 29 Cr. B. J. 905 = A. 1 . R. 1928 Bah. 230= 
III Ind. Cas. 665 ; 27 Cr. B. J. 475 ; 29 Cr. B. J. 475=37 C. B. J. 413=28 C. W. N. 
1x8 = 24 Cr. B. J. 946 = A. I. R. 1925 Cal. 574 =75 Ind. Cas. 367 ; 69 Ind. Cas, 377 
= 14 M. L. W. 418 ; but see 38 C. B. J, 17S. For re-trial to commence from point of 
error. 25 Cr. B. J. 1152 ; 29 Cr. B. J. 47 5 = A. I. R. 1928 Nag. 162. 

Non-compliance — other effects of — Trial is vitiated for non-compliance. 
A. I. R. 1930 Mad. 241 ; see also 33 Bom. L. R. 82. Where no new matter has been 
introduced in evidence in fresh trial omission to examine accused for second lime at 
such trial does not vitiate trial. A. I. R. 1934 Mad. 22. 

343 . Except as piovided in sections 337 and 338 , no influence by means 
. _ , , of any promise or threat or otherwise, shall be 

No influence to be used to accused person to induce him to 

induce disclosures. disclose or withhold any matter within his 

knowledge. 

Notes. — Court must not use pressure on accused to bring in his absconding 
co-accused. A. L R. 1930. Bah. 953. The evidence of a witness whom prosecution 
has assured not to prosecute is admissible, though its wrigbt may be less. Such 
assurance is within the power of prosecution. 8 N. B. J. 138=26 Cr. B. J. 1467 ; 
see also 34 Ind. Cas, 976= 17 Cr, B. J. 256= 18 Bom, L, R, 266. 

844 . (i) If, from the absence of a witness, or any other reasonable 
, cause, it becomes necessary or advisable to 
^ Power to postpone or ad- postpone the commencement of, or adjourn 
journ proceedings. any inquiry Or trial, the Court may, if it thinks 

fit, by order in Writing stating the reasons therefor, from time to time. 
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postpone or adjourn the same on such terms as it thinks fit, for such time 
as it considers reasonable, and may by a warrant reiiiand the accused if in 
custody : 

Provided that no Magistrate shall remand an accused person to custody 

under this section for 
days at a time. 

(2) Every order made under this section by a Court other than a High 
Court shall be in writing signed by the presiding Judge or Magistrate* 


Remand. 


a term exceeding fifteen 


Explanation- 


Reasonable 

mand. 


cause for re- 


If sufficient evidence has been obtained to raise a sus- 
picion that the accused may have committed 
an offence, and it appears likely that further 
evidence may be obtained by a remand, this 
is a reasonable cause for a remand. 

Notes. — This section relates to proceeding in inquires and trials and has nothing 
to do with police investigation, and it contemplates a remand to jail and not to police 
custody, Cr. Rg. 55 of 1897. This section of the Code dealing with proceedings 
in prosecutions expressly empowers the Court to postpone or adjourn an enquiry 
upon such terms as it thinks fit, 28 A. 207 = 2 A. L. J. 831 = 2 Cr. L J. 803. Magistrate 
shold not readily give adjournments. 9 Pat. 113= A. I. R. 1930 Pat. 241 = 125 Ind. 
Cas. X34. In a petty criminal case parties should be completely ready with all their 
witnesses at the first hearing. 9 Pat. 113 = A. 1. R. 1930 Pat. 241 = 125 Ind. Cas. 134. 
Magistrate has inherent jurisdiction to adjourn inquiry or trial. 30 Bom. L. R. 962 
= 29 Cr. L. J. 1053 = 112 Ind. Cas. 477 ; see also A. I. R. 1934 Sind 143=152 Ind. Cas. 
382. Hearing may be adjourned provided notice is given to opposite party, as Code 
intends criminal trials to proceed forthwith, ii N. L. J. 260=29 Cr. L. J. 1092 = 
A. I. R. 1929 Nag. 42 = 112 Ind. Cas. 676. Court must not take up case after court 
hours. 9 P. L. T. 344 = 29 Cr. L. J. 299=A. I. R. 1928 Pat. 277=107 Ind. Cas, 
827, This section applies even before process to accused has issued. 3 Pat. L. R, 
Cr. 134=6 P. L. T. 477=26 Cr, L. J. 1179 = A. I. R. 1925 Pat. 619=88 Ind. Cas. 
603. Court must not countenance prosecution taking adjournment or not at his 
pleasure. 26 Cr. L. J. 1050= A. I. R. 1926 Cal. 102 = 87 h^d. Cas. 970. Convenience is 
not a ground to be considered. 22 Cr. L. J. 669 = 34 P. L. R. Lah. 78=63 Ind. 
Cas. 46 r. The absence of the principal accused is no ground for adjourning the 
case infinitely, but accused is not on this ground entitled to be discharged. 49 C. 
182=22 Cr. L. J* 465=.A. L R. 1922 Cal. 334=61 Ind. Cas. 993. S. 344 refers specially 
to the stay of inquiry or trial and this definitely includes a preliminary inquiry 
under s. 202. 152 Ind. Cas. 382 = A. 1. R. 1934 Sind. 143. Criminal Court has no 

power to stay pending proceedings indefinitely. A. I. R. 1933 Surat. 358=27 S. L. R. 
,219=1933 Cr, C. 1340. Existence of reasonable cause is conditions precedent to 
order under s. 344 u)‘ Magistrate properly directing postponement has unfettered 
discretion to remand accused to custody. Explanation to s. 344 (i) gives only one type 
of reasonable cause. Circumstances other than those mentioned in explanation may 
afford reasonable cause for remand. 37 C, W. N. 683=1933 Cr, C. 1254= A, L R. 
1933 ^^1-75^* Court may adjourn case “from time to time” but not sine die, 141 
Ind. Cas. 179=34 Cr. L. J. 139=27 S. L. R. i7 = A. I. R. 1932 Sind. 214. If s. 344 
is really applicable to a case, it is duty of Court to apply that section and be guided 
by considerations laid down therein and by no others. A. I. R. 1931 All. 617=32 
Cr. L. J. 1045 = 1931 A, L. J. 617. In addition to this section Court has inherent 
jurisdiction to stay proceedings. 17 Cr. L. J. 7 = 4 P. W. R. Cr. 1916. This section 
does not apply to adjournment of appeals. 21 Cr. L. J. 201 = 29 P. R. 1919 Cr.= 

2 Lah. L. J. 79= 54 Ind. Cas. 985. Pending case should not be proposed unless 
to a specified date, 27 Cr. L. J. 56o=A. I. R. 1926 AH 421 = 93 Cas. 1056. 

This section does not empower the Magistrate to remand an accused person in 
custody of the Magistrate to police custody for the purpose of obtaining information 
with regard to the offences which the accused may be alleged to have committed. 

4 Bom, L- R. 878. It would be highly undesirable that the same dispute should 
be allowed to be brought out in- two Courts, namely Criminal and Civil Courts, 
simultaneously^ and under s. 344 .of 4he pode of Criminal- Proceedure ought to be 
stayed pending , disposal ^of the civil 'suit 26 Cr. L. 1485 = A* 1. R, 1926 AH 30, 
Where a Magistrate^ is of opinion thaf^a .party before him is unnecessarily wasting 
time and protracting the case, he has discretion to refuse an adjournment for 
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bringing fresh witnesses. 26 Cr. L. J. 958 ==87 Ind Cas. 110. A Magistrate is 
not justified in ordering costs of adjournment to be paid by complainant for 
his failure to produce evidence when one of the accused is not present on the date, 
and an adjournment is necessary in order to procure the absentee accused. 27 Cr. 

L. J. 572 = 94 Ind. Cas. 140 = A. 1 . R. 1926. Lah. 407. Under this section a Sub- 
divisional Magistrate can only adjourn a case from time to time but has no power 
to stay proceedings in his own Court. 39 M. L. T. 103=1927 M. W. N. 694=104 
Ind. Cas. 625 = 28 Cr. L, J. 849. The High Court will not ordinarily interfere 
if the Court refusing to act under this section has exercised a judicial discretion. 

. . . 839=104 Ind. Cas. 252 = 28 Cr. L. J. 812 = A, I. R, 1927 Mad. 778 ; see also 

:Cr.' '134=6 P. L., T. 477 = 26 . Cr. L. J. II79=A . ,1 R. 1925, Pat..'6i9. 

A Magistrate has jurisdiction to postpone his inquiry even apart from s. 344, under 

inherent jurisdiction. 49 C. L. J.' 38S=A. ,L R. 1929 Calv,28i. Though 'the policy of law 

is that Court should try case as soon as complaint .is received, bn '' sufficient grounds, ; 

hearing may be adjourned. 3 Pat. L. R. 134=6 Pat L. T, 477 = 26 Cr. L. J. 1179= I 

A. I, R, 1925 Pat. 619=88 Ind. Cas. 603. Adjournments are regulated by this 

section. 28 C. W. N. 490 = 26 Cr. L. J. 68 = A. I. R. 1924 Cal. 614=83 l^^d. Cas. J 

628. Accused must have applied for fresh process before asking for adjournment, i 

owing to absence of a witness, who had been served. 44 M. L. J. 84= 17 N. L, W. i 

18=32 M. L. T. 100=46 M. 253=29 Cr. L. J. 84=71 Ind. Cas. 212. In a proceeding 

under s, 145, Cr. Pro. Code, Court should give adjournment to enable documents 

filed in Civil Courts which were closed to be produced. 33 C. L. J. 507 = 22 Cr. 

J» 335 = 25 C. W. N. 622 = 61 Ind. Cas. 63.^ Magistrate has jurisdiction to 
order costs of adjournment to be paid to opposite party. 42 B, 254= 19 Cr. L. J. ; 

326=26 Bom. L. R. 124=44 Cas. 342 ; see also 19 Cr. L. J. 6 = 2 P. L. W. j 

218 = 42 Ind. Cas. 918 ; 40 M. 1130 = 33 M. L. J. 366=5 L. W. 763= 18 Cr. L. J. 

612 = (1917) M. W. N. 560=39 Ind. Cas. 980. Where the Court had to adjourn, as 
one accused was absent, order for costs of Rs. 50 for adjournment at the instance ; 

of the other accused as there counsel was absent is unjustified. 36 P. L. R. 74= ; 

A. 1 . R. 1934 Lah. 441 = 152 Ind. Cas. 145 - Power to order accused for costs of 
adjournment does not extend to previous adjournment’s granted without conditions. 5 

34 Bom. L. R. 1106 = 33 Cr. L. J. 802 = 56 B. 536=A. L R. 1932 Bom. 470, Order ■; 

for costs unless unreasonable will not be interfered by the High Court. 34 Bom. ) 

L. R. 1106=33 Cr. L. J. 8 o 2 = A. I. R. 1932 Bom. 470. Where application is made ^ 

for transfer of a case, no order for costs under s. 344 should be made. 34 Bom, { 

L. R. 1106=33 Cr. L. J. 8 o 2 = A. I. R. 1932 Bom. 470=* 56 B. 536. Refusal of J 

adjournment for revision is no ground for transfer. A I R. 1933 Sind. 17 = 33 ^ 

Cr. L. J. 908 = 268. L. R. 255. It is not complainants duty to accompany Court 
process-server to secure service of summons upon accused or respondents. 1933 Cr C 
» 941 = A. I. R. 1933 Lah. 720. After framing of a charge in a non-compoundable 

■ case, complainant is only a witness and on his failure to attend and give evidence on i 

a particular day, he cannot be ordered to pay costs. 25 Cr. L. J. 87 = A. I. R. ' 

1924 Lah. 627 = 75 Ind. Cas. 23 ; see also 24 Bom. L. R. 380=23 Cr. L. J. 338= ; 

A. I. R. 1922 Bom. 239 = 66 Ind. Cas. 994 - On failure of accused to appear on 
day'fixed, Court has no authority to order him to pay costs of complainant. 20 A. 

L. J. 280=23 Cr, L. J. 243 = A. I. R. 1922 Ail. 184=66 Ind. Cas. 179* Application for 
' stay of civil suit, must be made first to Magistrate's Court. 24 Cr. L. J. 640= 

A. I. R. 1924 Mad. 235 = 73 Ind. Cas. 528, As regards desirability of pending 
criminal suit pending civil suit, vide ii Mys. L. J. 420 ; A. I. R. 1934 Sind. 143= 

1934 Cr. C. 1150 ; A. L R. 1933 Sind. 358 ; 17 Cr L. J. 205. Remand under s. 344 
can be ordered without report under s. 173. 32 Cr. L. J. 1045 — A. I. R. 193 ^ All. 

J 6171 see also 35 Cr. L. J. 1180=150 Ind. Cas. 1056. 

ii ' , . 

t 345 . (t) The offences punishable under the sections of the Indian 

? Penal Code [specified]^ in the first two columns 

Compounding offences. following may be compounded 

by the persons mentioned in the third column of that table , 


* This word was substituted for the word “described” by s. 90 of the Code of 
griminal Procedure (Amendment) Act, 1923 (XVIII pf 1923). 



f(2) The offences punishable under the sections of the Indian Penal Code 
specified in the first two columns of the table next following niay with the 
permission of the Court before which any prosecution for such offence is 
pending, be compounded by the persons mentioned in the third column of 
that table ; — 


* This entry was added by s. go of the’Code of Criminal Procedure (Amendment 
Act, 1923 (XVin of 1923), 

t This sub-section was substituted for sub-section (2) by iUd* 
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Offence. 

Sections of 
' Indian Pennal 
■ Code . ■ 
applicable. 

' ' ' ■ ■ . ■ ■ ■ 

Persons by whom 
offence may be 
compounded. 

Utternig words, etc., with deliberate 
intent to wound the religious feeling 
of any person. 

298 

The person whose reli- 
gious feelings are inten- 
ded to be wounded, 

Causing hurt ... ... ... 

333. 334 

The person to whom 
the hurt is causedi 

Wrongfully retaining or confining any 
person. 

341, 342 

The person restrained or 
confined. 

Assault or use of criminal force ... 

3 S 2 , 355 , 358 

The person assaulted, or 
to whom criminal force 
is used. 

Unlawful compulsory labour 

374 

The person compelled 
to labour. 

Mischief, when the only loss or damage 
caused is loss or damage to a private 
person. 

426,427 

1 

1 

The person to whom the 
loss or damage is 
caused. 

Criminal trespass ... ... 

House trespass ... 

1 

I 448] 

' The person in possession 
' of ■ the .property' ' Ires-' 
.passed upon. ' 

Criminal breach of contract of service. 

490 , 491, 492 

The person "with whom 
the offender has con- 
tracted. 

Adultery 

Enticing or taking away or detaining with 
criminal intent a married woman. 

Defamation ... ... 

Printing or engraving matter, knowing it 
to be defamatory. 

Sale of printed or engraved substance 
containing defamatory matter, knowing 
it to contain such matter. 

Insult intended to provoke a breach of the 

497 \ 

498 J 

500) 

501 f 

502 ) 

504 

The husband of the 
woman. 

The person defamed. 

The pet son insulted. 

peace. 

Criminal intimidation, except when the j 
offence is punishable with imprison- \ 
ment for seven years. | 

*[Acl caused by making a person believe 
that he will be an object of divine 
displeasure,] 

506 j 

508 

The person intimidated. 

The person against 
whom the offence was 
committed. 



The husbaind or wife 
of the person so marry- 
ing. 

The woman whom it is 
intended to insult or 
whose privacy is intru- 
ded upon. 


Voluntarily causing hurt 
weapons or means. 


by dangerous 


Voluntarily causing grievous hurt. 

Voluntarily causing grievous hurt on 
grave ^iiid sudden provocation. 

Causing hurt by doing an act so rashly 
and negligently as to endanger human 
life or the personal safety of others. 

Causing grievous hurt by doing an act so 
rashly and negligently as to endanger 
human life or the personal safety of 
others. 

Wrongfully confining a person for three 
days or more. 

Wrongfully confining a person in secret. 

Assault or criminal force in attempting 
wrongfully to confine a person. 

Dishonest misappropriation of property. 


Cheating ... ... ... 

Cheating a person whose interest the 
offender was bound by law or by legal 
contract, to protect. 

Cheating by personation 

Cheating and dishonestly inducing deli- 
very of property or the making, altera- 
tion or destruction of a valuable 
security. 

Mischief by injury to work of irrigation 
by wrongfully diverting water when the 
only loss or damage caused is loss or 
damage to a private person. 

House-trespass to commit an offence 
(other than theft) punishable with im- 
prisonment. 

Using a false trade or property mark. 

Counterfeiting a trade or property mark 
used by another. 
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Knowingly selling, or exposing or possess- 
iogforsale or for tradeor manufacturing 
purpose, goods marked with a counter- 
feit trade or property mark. 

Marrying again during the life-lime of a 
husband or wife. 

Uttering words or sounds or making 
gestures or exhibiting any object in- 
tending to insult the modesty of a 
woman or intruding upon the privacy 
of a woman. 


324 I The person to whom 
hurt is caused. 

Ditto. 

. ^ Ditto. 

The person to whom 
hurt is caused. 

33S I Ditto.., 


343 The person confined. 


Ditto. 

The person assaulted or 
to whom the force was 
used. 

The owner of tlie pror 
perty misappropriated. 
The person cheated. 
Ditto. 


The person cheated. 
Ditto. 


The person to whom the 
loss or damage is 
caused. 

The person in possession 
of the house trespassed 
upon. 

The person to whom loss 
or injury is caused by 
such use. 

The person whose ttade 
or property mark i? 
counterfeited. 

Ditto. 
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,(3); When any offence Js componndable under this section, the abetmenl of 

such offence or an attempt to, commit' such offence (when such attempt is itself 
an offenGeJ may 'be compounded in like manner. ' ■ 

(4) 'When the person,., who would other\?ise be, cooipetent to..com.po^^^^^ 
offence under this section [under the age of eighteen years, or is] an idiot or 
a lunatic,, any person competent to contract on his behalf may t .[with the permi* 
sion of the Court] compound such offence, 

, (5) , When' the " accused has been committed for trial or when he has been 

convicted and . an,, appeal ■ is pending, no composiiion for the offence shall be 
allowed ■ without the leave of the Court to which he is commiited, or, as the 
case may be before which the appeal is to be heard. 

J[( 5 A) A High .Court, acting in the exercise of its powers of revision under 
section 439 may allow any person to compound any offence which he is compet- 
ent to compound under this section], 

(6) The composition of an offence under this section shall have the effect of 
an acquittal of the accused § [with whom the offence has been compounded]. 

( 7 ) No offence shall be compounded except as provided by this section. 

Notes.— Where - the parties to a compoundable offence compound it under this 
section and pr<jduces a writing signed by them before the Court, the Court is bound 
to act upon it, and is not at liberty to call upon the parties to prove thnt the case has 
been compounded. 16 Bom. L. R. 939 = 26 ind. Cas. 1000=16 Cr. L, J. 88 ; but see 19 
Ind. Cas. 948, Under ss. 170 and 63 of the Code of Criminal Procedure, a Police- 
officer is not empowered to allow the compounding of any offence himself, but should 
send it. to the Court of the Magistrate be so compounded. U. B. R. (1892 — 1896) 
Vol. L 42. Court may proceed against such of the accused as have not compromi- 
sed. 26 Cr. L. J. 238=16 S, L. R. i 49=A. I. R. 3921 Sind, 101 = 84 hid. Cas. 62. 
Whether case is compoundable or not, depends on its condition at the date of the 
petition. 26 Cr. L. J. 1428= A. L R. 1925 Nag. 393 = B9 Ind. Cas. 900. Compromise 
after hearing of appeal does not come under s. 345. 1933 C* 740 = 34 Cr. L. J, 

926— A. L R. 1933 AIL 434. A compromise once effected cannot be %vithdrawn and 
unless and until, the trial Magistrate conies to a finding that no compromise had been 
effected, he cannot proceed with the trial 32 P. L. R. 393. Before allowing composi- 
tfbn Court must be satisfied about its legality. 31 Bom. L. R. 789= A. I. R. 1929 Bom. 
375. is not- hushing up the mrtter. A. I. R. 1929 PRt. 5^2. Where 

some of the%lfences are not; compoundable, Magistrate may reject application for 
Gomposhton made very late. 3K Bom. L. R. 789= A. 1. R. 1929 Bom. 375. Offence 
may be compounded at any time before sentence, and Court cannot proceed further, 
the moment petition is put in. 29 Cr. L. J. 1058= 112 Ind. Cas. 562 ; see also 43 C. 
816, Where agent files complaint on behalf of another. Court may at former’s instance 
icquit the accused without enquiring into his authority to compound, 22 A. L, J. 
820=26 Cr. L. J, 98 = A. I. R. 1934 All 778=83 Ind. Cas. 658, Husband alone can 
cotripourid offence under s. 498. 23 Cr. L. J. 690=5 L. L. J. 183 = A. I. R. 1922 Lah. 
177 = 69 Ind. Cas. 370. Person in charge of a wife can cornpiam but not compound 
on behalf of her husband. 24 Cr. L. J. 780 = 4 Lah. L. J, 488 = A. L R, i9?.4 Lah. 
330=74 Ind. Cas. 444 ; see also 24 Cr. L. J. 190=71 Ind. Cas. 248. Where complaint 
against only one of the accused is cornpoundeJ ail the rest are acquitted in respect 
of the same charge. 4 P. L. T. io7 = A. 1. R. 1923 Pat. 348 = 67 Ind. Cas. 592; 
see also 20 CL L. J. 824= i Pat. L. T. 32 = 53 Ind. Cas. 824 ; but see 19 Cr, L. J. 176 
=41 M. 523=43 Ind. Cas. 592 ; 45 B. 346=59 Inch Cas, 199 ; 23 Cr, L. J. 353-43 
A. 483 = 61 Ind, Cas, 209 ; 12 1 P. L. R. 1920=56 Ind. Cas. 229 ; 1930 A. L J. 85, 
Offence under s, 323 can be compounded only by the person hurt. iS Cr L. J. 729, 
=;IS A. L.'J. 467=40 Ind. Cas. 729, Once a composition is arrived at it has the effect 

.• These words were . substituted for the words *‘a minor” by s, 90 of the Code of 
CriminaLProcedure (Amendment) Act, 1923 (XVIH of 1933). 

'('.f.these words were inserted by s. 90 of the Code of Criminal Procedure (Amend- 
iheht) Act,' 1923 (XVIIl of 1923). 

I Sub-sectidn (5 A) was inserted by zddd. 

§ These words were added by 
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of acquittal, but if a party resiles from It, Court must go on. 41 M. 685 = 34 J, 

217^19 Cr. L. J. 3 j;9 = (i9i 8) M. W. N. 493 = 44 Ind. Cas. 583 ; but see 33 . C. L. j. 
226=22 Cr. L. J. 30i = .-\, L R. 1921 Cal. 403. The moment a case is compro- 
mised and so recordeci Court is fundus officio 10 order com plaiaants^ appear- 
ance. 2 P. L. T. 584 = 22 Cr. L, J. 675= A. 1. ■ R., ,, 1921' Pat. 290=63 I nd. Cas. 61 r. 
Composition of a compoundable case is not a thing opposed to public. policy. 4 
Luck. 669=125 ind. Cas. 385. This section allows- cases in which appeals are 
pending to be compounded with the leave of the Court. Cases which come 
before the Appellate Court in revision cannot:, be compounded. 13 A. L. J. 
104==37A. 127=16 Cr. L. J. 247 = 28 Ind., Cas. 103 ; but see 27 P. L. R. 231; 

73 ind. Cas. 334? see also sub-section IsA). The composidoa of a compound- 
able offence has the effect of an acquittal. The complainant cannot afterwards draw 
back from the .compromise or deny it, l8i Ind. , Cas.. , 346=25. Cr, ,L. J.- 810. ;.T.he 
■compounding of an offence .with one or more of several. ,a,ccused., persons "has 
not the effect of acquittal in respect of the \ remaining . accused between whom 
and the complainant no composition has been arrived at. 94 Ind, Cas. 144 = 27 
Cr. L. - J., 576=7 Lab. 314=27 P. L. R. 493. An offence of wrongful restraint is 
compoundable ' by ' the person ' restrained even' prior to a com.plai,nt. 49 A. 484=25 
A. L. J. 396=101 fncl Cas. 671 = 28 Cr. L. J. 495 = A. I. R. I92:7 All' 37 S-, A-py person 
■may set the criminal law in motion, but it is only the person specified .in .. this section 
who 'can compound the offence. 5.1 B; 512 = 29 Bom. L. R._7i8=ai02 lnd..Gas. 549=28 
Cr. L. J. 58 = A. 1. R. 1927 Mad. 410. Where an accused is charged under sections 
325 and 14,7 I. P. Code, and the former charge is compoundedj the charge' under s. 147 
"does' not lapse. 26 Gr.'L..J,. 686 = 86 Ind. Cas.' 62 = 26 P. L. R':3.5 = A....L . R. ;. 
1925 Lah. 464. Under s. 34$ (5A) as amended, a High Court in revision may allow 
any person to compound any offence which he is competent to compound under 
this section. 21 A. L J. 838. Offence cannot be compounded when a revision is pend- 
ing before the High Court. 29 M. L. J. 621 = 16 Cr. L. J.^ 75^^39 604 = 31 Ind.. 

Cas. 350. After conviction there can be no composition without leave of Court. 
Appellate Court is not bound to recognise it. 20 Cr. L. J. 832 = 53 Ind. Cas. 832=11 
L- W. 33. A special exhaustive possession cannot be enlarged by referring to 
powers of Appellate Court under s, 423 Cr. P. Code. 43C. 1143= 17 Cr. 334'^ 

20 C. W. N. 1071 = 35 Ind. Cas. 515. Court exercising revisional jurisdicton 
has no powers to direct parties to file a compromise. 42 A, 474=18 A, L. J. 
574= 2 1 Cr. L. J. 447=56 Ind, Cas, 239 ; see also 20 Cr. L. J. 87 = 48 Ind; Cas; 83,7. 
Consideration for the composition may be anything and agreement from which 
one or other resiles, comes under the section, 39 M. 946=16 Cr. L, J. 803= 

31 Ind. Cas. 819. After compounding of compoundable offence, subsequent suit 

for damages on facts constituting original offence does not lie. 35 850= 

A. I. R. 1933 Bom. 413. Where case is compoundable and accused alleges compro- 
mise, the Court before proceeding must enquire whether compromise was effected. 

32 P.' L. R. 293 = 32 Cr. L. J. io'34=A. L R. 1931 Lah. 4.03 ■;■ see also, 1934 A'. ■' 

io6i = A. 1. R. 1934 Ail 1025. Even when summons refers to a non-corapoundable 
instead of the compoundable offence in complaint, Court cannot proceed further, 
when complainant has withdrawn it. 2 P. L. T. 602 = 22 Cr. L. J. 493=62 Ind. Cas. 
189. Where the offence is compoundable with the permission of the Court, the 
Court should make a reference to another Court. ■ 35 P* L. R. 329=35 L. J. I372_; 
see also 31 P. L. R. 121 = A. I. R. 1930 Lah, 272. In an offence compoundable with 
leave of Court, High Court can in revision, and on refusal by lower court, allow 
composition, 1929 Cr, C. 272 = A. L R. 1929 Pat. 512 ; see also 28 S. L. R. 109=152 
Ind. Cas, 4C2 = A. L R. 1924 Sind. 122 ; 35 Cr. L. J. 579=35 1. R. 

1934. Lah. 317 ; 46 A. 91 = 21 A. L. ]. 838=25 Cr. L. J. 1005= A. 1. R, 1^4 All 209 

= 81 Ind. Cas. 717. Composition once effected cannot be withdrawn. Once dead or 
composition is filed Magistrate must not adjourn for purpose of its venficauon, but 
acquit the accused. 1930 A. L. J. 28i = A. I. R. 1930 All. 409^ ^27 Ind. Cas, 420. 

A mere note that complainant withdraws the case is enough to effect a comjmundmg 
of the offence. 45A, 145-24 Cr, L. J. 758- A. I R. 1923 All 474-74 Inf Cas. 262 
Magistrate must allow compromise where offence is not serious and petition is med 
at an early date. 23 Cr. L. J. 85 = 65 Ind* Cas. 437 ; see also 89 Ind. Cas 385. Where 
there are two complainants only one alone cannot completely compound the case. 

27 C. W. N. 168=37 C. L. J. 254=24 Cr. L. J. 578=A. L R. 1923 Cal 168=73 Ind. 
Cas. 323. Even during pendency of appeal, complf nt may be compromised. 55 L, 
1930= A. L R. 1929 Cal 96. As criminal complaint cannot be referred to arbitra- 
tion, award cannot be made a rule of civil court. 30 P- L. R. 122 -n L. L. J. -89 ; 
but see 26' Cr. L; J. i594 ? 42 C? L.' J.’i39* * ■ - ' ' ■ ‘ / 
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Prbc^dtare wken, after com- 
of inquiry or trial, 
Magistrate finds case should 
be Gornmitled. 


846* (i) Ifj iu course of an inquiry or a trial before a Magistrate in 
... any district outside the presidency towns, the 
Procedure^ of provincia appears to him to warrant a presump* 

tion that the case is one which should be tried 

cannot aispose on committed for trial by some other Magistrate 

in such district, he shall stay proceedings and submit the case^ with a brief 
report explaining its nature, to any Magistrate^ to whom he is subordinate or to 
such other Magistrate, having jurisdiction, as the District Magistrate directs. 

(2) The Magistrate to whom the case is submitted may, if so ^ empowered 
either try the case himself, or refer it to any Magistrate subordinate to him 
having jurisdiction, or commit the accused for trial. 

N'otes.-“^Section is wide enough to allow refusing the case back to the Magis- 
trate who submitted it. 31 Cr. L. J. 1010—32 M. L. W. 381 — A. L R. 1930 Mad. 
765=59 M. L. J. 308. Where the case is stayed under s. 346, Magistrate to w'nom 
case is submitted must try case de novo, i933 h. J. 572 = 34 Cr. L, J. 74'i-27 
S. L. R. 266= A. L R. 1933 Sind. 191. Where a second class Magispate submits a case 
under section 346 of the Criminal Procedure Code to the Sub ‘divisional Magistrate 
considering It to be beyond his own jurisdiction, the latter cannot return it on the 
ground that be had already passed an order that it was only a second class case. 
He is bound to dispose of the case in one of the ways prescribed by the section.^ Rai. 
Un. Cr. C. 554. A Subordinate Magistrate must refer immediately to a superior Court, 
in which there is reason to believe that an offence beyond his own jurisdiction has 
been committed, and must be careful to avoid taking cognizance of a major offence as 
a minor, U. B. R. (1897 — 1901) Vol. I, 84. A commitment made to the Sessions by a 
Magistrate acting under the power conferred by section 346 is not illegal, merely 
because he has not examined de novo the witnesses who were examined by the Magis- 
trate who submitted the case under the provisions of that section. To the case of an 
accused thus committed to the Court of Sessions, s. 232 has no application. X2 C. W. 
N, 1336—6 Cr. L. J. 429. The word “evidence’^ in this section means all facts and 
statements which have been disclosed by enquiry and is not restricted to depositions 
recorded by the Magistrate. 100 Ind. Cas. 992 — 28 Cr. L. J. 384= A, L R. 1927 
Mad. 591. Where a case is submiUed by a Sub- Magistrate to a Siib-divisionai 
Magistrate under this section his jurisdiction determines. 69 Ind. Cas. 

3L. J, 716. Where a Magistrate to whom a case is referred under this section passes 
oriefs on the evidence taken by the Magistrate who was not competent to try the 
blise, hk be cohside'red to hb trying the case himself. 72 ind. Cas. 525. 

^$ 7 . tt) If before a Magistrate, or in any trial before a 

Magistrate before signing judgment, it appears 
to him at any stage of the proceedings that 
the case is one which ought to be tried by the 
Court of Session or High Court, and if he is 
empowered to commit for trial, he shall"’^ 
commit the accused under the provisions hereinbefore contained. 

(a) If such Magistrate is not empowered to commit for trial, he shall 
proceed under section 346. 

Not6S,*--*The special power to commit to a Sessions Court, conferred on a 
’Magistrate by this section cannot be interpreted as depriving the accused of the 
benefit of the procedure prescribed in Ch, XVHI of the Code. 15 Cr, L, J. 366, 
The accused can exercise his right of cross-examination before the enquiring 
Magistrate in a case triable by the Court^ of Session. 16 C. L. J, 688. This section 
does not deprive the accused any of the rights conferred upon him by Chapter XVIIL 
47 M. L. J, 555. Entire provisions relating to enquiry before committal should be 
followed. ^ 52 M. 995 = 3^ Cr. L. J. 273=57 M. L. J. 555, Magistrate can at any 
stage dedde that he should not try, and if he commits must complete the evidence, 
■A. I, R. 1930 Cal 663= 129 Ind, Cas. 182. Even a summons case may be committed 
■:'€o-tte"'"'Sessions. Gt. L, J, 791 = 58 Ind.'^Casv "5'i9,' "Though '"'Magistrate cam 
iuijct maximum sentence he may for other reasons commit tha accused. 42 M. Sjf* 
L. J, 'S59«i9 Cr. L. J. 997=48 Ind. Cas. 337. Magistrate may commit k 

^ The words ‘*stop farther proceedings andf' wore ommitted by s. 91, 
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respect of only one charge and convict or acquit in regard to the rest. 26 Cr. 
L. J. 520=85 Ind. Cas, 360. Provision of chapter 18 must be scrupulously 
followed in case he decides to commit. 17 S. L. R. 188 = 26 Cr, L. J. 148 = 83 Jnd. 
Cas. 708. Th?it he could not pass an adequate sentence is not (he only reason for 
committing accused to Sessions. 26 Gr. L. J. S3B9==3 R^ng. 422 = A. I. R. 1925 Rang. 
207 = 89 Ind. Cas. 525. Magistrate cannot refuse to convict accused to Sessions 
especially where all the circumstances require it. 536.611 = 31 Bom. L. R. 602 = 
30 Cr. L. J. io90 = A. I. R. 1929 Bom. 313=119 Ind. Cas. 666. Magistrate though 
also competent to try must if he commits give reasons therefor. 29 Cr. L, J. 612 
= A. I. R. 1928 Pat. 551 = 109 Ind. Cas. 804. Magistrate committing accused to 
Sessions has to follow chapter 18. 33 Bom. L. R. 1192 = 33 Cr. L. J. 68=A.' I.' R. - 
1931 Bom. 517. Magistrate of first class specially appointed to try accused can 
commit him to Court of Session, /h'd Where case was tried as warrant case up to 
framing of charge and examination of the accused and the case was subsequent- 
ly committed to Sessions, commitment should be quashed on the ground that no 
opportunity was given to the accused to adduce defence witness. A. L R. 1932 
Mad. 502=1932 M. W. N. 634=63 M. L. J. 101 = 33 Cr. L. J. 765 ; but see A. I. R, 
1931 Bom. 517=33 Bom. L. R. 1192. 

■'''348. (i) Whoever, 'having been coiivieted 
of an offence punishable under Chapter XII or ' 
Chapter X¥II of the Indian Penal Code with im- 
prisonment for a term of three years or upwards, is again accused of any offence 
punishable under either of those Chapters with imprisonment for a term of 
. ^ ^ , three years or upwards, shalit fif the Magistrate 

case is pending is satisfied 
^ ^ that there are sufficient grounds for commit- 

ting the accused] be committed to the Court of Session or High Court, 
as the case may be, unless the Magistrate $[is competent to try the case 
and] is of opinion that he can himself pass an adequate sentence if the 
accused is convicted : 

Provided that, if §[any Magistrate in the district] has been invested with 
powers under section 30, the case may be transferred to him instead of being 
committed to the Court of Session, 

11 [ (2) When any person is committed to the Court of Session or High 
Court under sub-section (1), any other person accused jointly with him in 
the same inquiry or trial shall be similarly committed, unless the Magistrate 
discharges such other person under section 2o9]* 

Notes. — Did offenders should ordinarily be charged before a first class Magis- 
trate. 2 Weir. 422. The - provisions of this section are subject to the express 
provisions of s. 348, Where the accused is an old offender, a second class Magis- 
trate trying the offender should commit him to the Sessions under s. 348, unless he 
is of opinion that he can himself pass an adequate sentence. 2 Weir. 423. It is 
illegal to submit or commit a case with a finding of his own. 17 Cr. R. L. J. 
201 = 91 Bur. L, T, 213 = 34 Ind. Cas. 313. 

S 49 * ( 1 ) Whenever a Magistrate of the second or third class, having 

jurisdiction, is of opinion, after hearing the 
Procedure when Magistrat^e evidence for the prosecution and the accused, 

crentiv severe that the accused is guilty, and that he ought 
^ * to receive a punishment different in kind from, or 

more severe than, that which such Magistrate is empowered to inflict, or that 
he ought to be required to execute a bond under section 106, he may record, 

* Renumbered by s. 92, zdM. 

t These words were inserted by s. 92 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVin of 1923)* 

X These words were substituted for the words ‘‘before whom the proceedings 
are pending*’ by s. 92 of Act, XVIIl of 1923^ 

§ These words were substituted for the words “the District Magistrate’’ by 

mm. ' ' \ ■ 

(I Sub-section (2) was added by jeW* 


Trial of persons previously 
convicted of offences. 
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.tine opinion and submit his proceedings, and forward the accused to the 
' Disirlct Magistrate or Sub-divisional Migistrate to whom he is su'bordinate. 

' , |(iA) When more .accused than one are being tried logeilier and the 

Magisirate considers it ■. necessary . to proceed under sub*section (i) in regard 
to any of such accused, he- shall forward ail the accused who are in his opinion 
guilty tO' the District Magis-trate or Sub-divisional Magistrate]. 

■ (2) The Magistrate, to whom the proceedings are submitted may, if he 
thinks dr, examine the -parties and. .recall and examine any witness who has 
already given evidence' in. the,, case, and may call for and take any further 
evidence, and^shall pass such- Judgment, sentence or order in the case as he 
thinks fit, and as is according to law ; 

Provided that he shall not inflict a punishment more severe than he is 
empowered to inflict under sections 32 and 33. 

Notes.- — A -Sob-divisional .Magistrate, to whom a case is sent, under s. 349 for 
severe punishment, by a second class Magistrate, cannot return it to the latter for com- 
mittal to the Court of Sessions and the committal by the second class Magistrate also 
is illegal. The Sub-divisional Mag'strate must deal with the case according to law. 
Rat. Un. Cr. C. 222 | see also Rat. Un. Cr. C. 479 ; 9 M. 377. A Magistrate to whom 
the accused person has been sent by subordinate Magistrate for enhanced punish- 
ment, has no power to send the case for enquiry to another Magistrate. 4 M. 
633 ; 36 M. 16 ; 2 Cr. L. J. 464. Where proceedings are sent to a Magistrate, 
under, s. 349, the whole case is opened up for him to deal with according to his 
discretion. Rat. Un. Cr. 350. Where a second class Magistrate made a reference 
to the Sub-divisional Magistrate under s. 349, on a ground not specified in that 
section ; held, that the reterence was contrary to law and as it resulted in the 
accused being sentenced by a Magistrate who had not heard the etddence at all, it 
must be deemed to have prejudiced the accused and resulted in a failure of justice 
and that the conviction must be set aside. 22 N. L. R. j66^A. I R. i9?7 Nag. 37. 
Magistrairate while sending “Up a case under s. 349, is prohibited not from 
giving a finding but from passing a sentence. Such conviction being a mere 
surplusage no further reference to High Court is necessary for quashing the convic- 
tion before .proceeding under s. 349. 52 B. 456 = 30 Bom. L. R. 620=29 Cr. L. ]. 
904 = A. I. R 1928 Bom. 240= II r Ind. Gas. 664. Where Magistrate cannot inflict 
adequate sentence on only one of the accused he must send up all of them. iB 
S, L. R. 21,6 = 26 Cr. L. J. I363=A. I.R. 1926 Sind. 48 = 89 Ind. Cas. 451. Where 
the Magistrate has -to send up one accused he cannot convict the others. 192S 
M, W. H-. 72 = 29 Cr. L. J; 621=3 109 Ind. Gas. 816; see also 24 A. L. J. 
80=26 Cr, L. J. 1630= A. L R. 1926. All. 176=93 Ind, Cas. 926. Magistrate in send- 
ing up accused for adequate sentence should not convict the accused but may 
express his opinion as to guilt. 3 Pat, 1015 = 5 P- L. T. 571 = 25 Cr, L. J, 
1276= A. 1. R. 1924 Pat. 764=82 Ind. Cas. 284. Nagpur City being not yet 
declared a Sub-division vs Magistrate has no jurisdiction to dispose of a reference 
by another Magistrate. 28 Cr. L. J. 489=.4. 1. R. 1927 Nag. 309= 1 01 Ind. Cas. 
665. Where case of adolescents is referred that of adults also tried with them 
may be referred. 22 N. L. 106=24 Cr. L. J. 738 = A. I. R. 1924 Nag. 37=*74 
Ind, Cas. 66. Sub-divisional Magistrate on receiving record must make up his mind 
whether the accused are guilty or not and exercise his own independent judgment in 
the matter. 31 Cr. L. J. 52=1920 M. W. N. 120 = 54 Ind. Cas. 404. Where case is 
submitted under s. 349 there is no conviction by submitting Magistrate but only 
opinion is conferred. 34 Cr. L. J. 1045 = 65 M. L. J. 405 = A. I. R. 1933 Mad. 728, 
Where there was summary trial by Magistrate for offence under s. 349 Penal Code, 
and case was forwarded to .District Magistrate under s. 349, District Magisirate 
should try case a new. 136 Ind. Cas. 208=33 Cr. L. J. 472= 1934 Cr, C. 595 = A. I R. 
1933 All. 507. 

350 . (0 Whenever any Magistrate, after having heard and recorded 

Conviction or committnent . the evidence in an 

on evidence partly recorded of a tnal, ceases to exercise jurisdiction 

by one Magistrate and partly and is succeeded by another Magistrate 

by another, who has and who exercises such Jurisdiction, 

fhe Magistrate so succeeding may act on the 

* This sab-section was inserted by s. 93 of the Code of Criminal Procedure 
(Amendment) Act, 19*3 (XvIII of I9a3>. 
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evidence so recorded by his predecessor, ot' partly recorded by his predecessor 
and partly recorded by himself ; or he may re*summon She witnesses and 
recommence the inquiry or trial : 

Provided as follows — 

(a) In any trial the acpsed may, when the second Magistrate com-' 
. meoees his proceedings, that the witnesses or any of 

them, be re-summo.ned and redieard ; 

Q) the High Court or, in cases tried by Magistrate subordinate to the 
District Magistrate, the District Magistrate may, whether there be 
an appeal or not, set aside any conviction passed on evidence not 
wholly recorded, by the Magisirate; , before / whom ■ the, conviction 
was held, if such Court or District Magistrate is of .opinion 
that the accused has been materially prejadiced, thereby, and may 
: order a new inquiry or trial, : ' 

( 2 )/ Nothing in this section -applies to -cases in which proceedings have 
been stayed under section'346* [or in which; proceedings have been submitted 
to-a superior Magistrate' under .section 349.] 

f :[(3) When a case is transferred- under the provisions- of this'Gode from 
one Magistrate to another, the former shall be deemed to cease to exercise 
jurisdiction therein and to be succeeded by the latter.' wiihln the" meaning of 
of sub-section, ( I ).], . 

Notes.— This section is intended to provide for a case where an enquiry or 
trial has been commenced before one incumbent of a particular Magisterial post 
and that officer ceases to exercise jurisdiction in that post, and is succeeded by 
another office.r. 13 A. 66= A. W. N. 1890 7 ; see also 20 C. 870. This section does 
not apply to Sessions Judges. 26 B. 50=3 Bom, L. R. 558 ; 7 C. P. L. R. Cr r * o C 
L. J. S9 ; 3 Cr. L. J. 121 ; 3 M. ii2 ; 21 W. R. Cr. 47. ; 1864 W. R. 32 ; 20 P. £ 
1870 ; 23 W. R. Cr. 59. This section gives the second Magistrate an alternative. 
He can act on the evidence recorded by his predecessor or partly recorded by his 
predecessor and partly recorded by himself or he may summon the witnesses and 
recommence the enquiry or trial. But he cannot do bdih. The accused may demand 
the witnesses or any of them to be re-summoned and re-heard. Where an accused 
demands that all the witnesses are to be re-summoned and re-heard, he compels the 
second Magistrate to adopt the second alternative course and to recommence the trial 
or enquiry. 2 L. B. R. 17. A proceeding under section 145 is an enquiry under this 
section 7. lnd._ Cas. 54=11 Cr. L. J. 440 = 37 C. 812. The only object of clause i, 
seems to leave it to the discretion of the Magistrate to either act on evidence record- 
ed by this predecessor or to hear it over again for himself. It is settled law that 
the pi oceeding before a Magistrate in a warrant case under Chapter XXI, Cr. Pro. 
Code are only an ‘‘enquiry’^ until a charge is framed, and after framing of a charge 
become a trial. Where the proceedings recommenced under s, 350, are only an 
enquiry they are recommenced as an enquiry. Where they have developed in a trial 
stage, they recommended as a trial, /. a proceeding in which a charge 
has been framed. A Magistrate who recommences an enquiry or trial does 
not thereby molify its nature or the stage at which it has arrived. 16 M. 
L. T. 303 = 27 M. L. J. 589.= 1914 M. W. N. 646=15 Cr. L. J. 673=25 Ind. Cas. 1001. 
The object of s, 350 is that an accused person, if he so wishes, is entitled to obtain 
the decision of the Magistrate trying him on the evidence heard by that Magistrate 
alone. A, L R. 1934 Nag. 209= 152 Ind. Cas. 236. Section being only exception to 
rule that Magistrate should hear evidence, if a bench consisting of a Magistrate 
who did not hear it deliver judgment, procedure is illegal 20 Cr. L. T. 336=3 U. B. 
R. (1919) 118=50 Ind. Cas. 672. If accused do not insist on a de novo trial 
Magistrate can act on evidence on record. A. I. R. 3921 Pat, 472. Denovoirhl 
means ignoring of the previous charge. A. I R. 1931 Nag. 39 = 27 N. L. R. 13=130 
Ind. Cas. 825 ; see also 67 M. L. J. 293=A. I R. 1934 Mad. 475 = 35 Cr. L. J. 1363 
= 57 M. 1019 ; A. L R. 1934 Sind 306 = 35 Cr. L. J. 326 = 28 S. L. R. 239. De novo 
trial means more than merely allowing cross-examination and proceeding from the 
stage where charge was framed. 20 S. L. R. 50=27 Cr. L. J, 332 = A. I. R. 158 = 92 
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Ind Gas. 748. De novo trial helps the Magistrate to observe the witnesses fully, 
26 Cr. L. J. i596===49 M. L. J. 423«i926-. M, W. N. 652^^= A. L R. 1925 Mad 1280-^ 
90 Ind., Gas. 668. Where prior proceedings were in the sminre of enquiry c|iiesiio« 
of de trial does not arise. A. h R. 1930 Cal 666»I29 lud. Gas. 182. 

Where succeeding Magistrate has; taken .cognizance de ?w%m case cannot he again 
transferred .to the first Magistrate. , 28 Cr.' L. J. 23=^24 M. L. W. 640=* A. L R, 1927 
Mad; 81 =« 99 Ind. Gas. 55. On commencementj of trial de worv accused may change 
his mind and say that' he, will only .cross-examine witnesses. Complainant has no 
privilege under s. 350 though he suffers dis«advantage by accosed^s nor availing of 
sub-clause (1) (a), 2y''Cr L. J. 659«94 Ind. .Gas, 707. Section 33, Evidence ^ Act 
remains una&cted by s- 350, Cr. 'Pro. 'Code. 28 P. L. R.^ I99==28 Cr. L, J. 451—8 Lab, 
57o«A. L R. 1937 Lah. 33'3saioi . Ind, 'Gas.' 483* Discretion of Magistrate to act 
on evidence on record'.is, .subject' to consent of accused 1930 Cr. C. 147 — 31 
Cr. L. J- 282 -A. I. R. 1930 Nag. 595= 12 r Ind, Cas. 646. Accused has a right to 
demand re-examination of witnesses. 29. Cr. L. J. 229=107 Ind. Cas. 160, The 
District Magistrate which transferring a case cannot impose condition that tliere 
should be no de novo trial without consent of accused. 1930 Cr, C. 3 76= A, I. R. 
1930 Lah. 168=121 Ind. Cas. 374. Where Magistrate returns whole case lie cannot 
rely upon evidence already recorded. 28 Cr. L J. 302 = A. I. R. 1927 Lah. 238=100 
Ind, Cas. 382, Where nearly whole of the evidence was recorded by the Additional 
Sessions Judge, Sessions Judge^s sentence is illegal, though parties consented. 32 
Cr, L J. n5=A. I. R. 1930. Rang. 354=128 Ind. Cas. 354. This procedure applies 
on remand also. 8 P, L. T. 181 = 27 Cr. L. J. 1125 = A, I, R. 1927 Fat 5“97 Ind. Cas. 
645. Magistrate cannot deliver a judgment written out by his predecessor. He must 
hear arguments, consider evidence on record and form his own judgment. 43 C. L 
J. 100=27 Cr. L. J. 406= A. I. R 1926 Cal S37«93 Ind, Cas. 70. If Magistrate who 
recorded statement of accused is transferred and case is committed to Sessions Court 
the statement was admissible in evidence under s. 287 = 7 Lah, 20=27 Cr. L. |. 627 
=27 P. L. R. 534=* 94 Gas. 403. There is no distinction so far as the applicabi- 
lity of the section is concerned between cases where there has been a change of 
Magistrate in the course of the enquiry and where the enquiry has been closed by 
one Magistrate in the original Court by an order of discharge and then re-opened 
by the Sessions Judge when another Magistrate has succeeded. In both the cases 
the enquiry is the same. The right of the accused under the proviso of re-summoning 
witnesses is confined to trials and does not extend to inquiries, 1931 M, W. N. 379 
=33 M, L. W. 336=60 M. L. J, 524=131 Ind. Cas. 5. Where a case is transferred 
by District Magistrate to another Magistrate, fresh witnesses can be summoned by 
the latter. 1930 M. W. N. 911 = 32 M. L. W. 782. 

Ue novo trial is not obligatory if subsection (2) of s. 350 applies. 18 S, L. R. 

Cr, Cr. D, J.T'363=A,,L'R, '19^6 Sind. 48=89 Ind, Cas, 451* This section 
is applicable to summons cases, warrant cases and proceedings under s. 107 Cr. Pro. 
Code. 25 Cr. L. J. 1380=27 O. C. 323=A. I. R. 1925 Oudb, 228=83 Ind, Cas. 340 ; 
see also 3 Lab. u5=ioi W. R. Cr.' 1922=23 Cr. L. J, 33o=A. L E. 1922 Lah. 49= 
66 Ind. Cas. 826 ; 43 M. 511 = 38 M. L. J. 370 (F, B.)= 56 Ind. Cas. 50. In the absence 
of a demand a de novo trial is not necessary. 22 Cr. L. J. 82= i Pat. L. T, 679=59 
Ind. Cas. 370. Where case is staged under s. 346, the Magistrate to whom case is 
submitted must try the case 34 Cr. L. J. 749 = 27 S. L, R. 266= A. 1. R. 

1933 Sind, 1 91. Where Magistrate does not act stio mofu and witnesses are recalled 
at accuseds, request the trial is not de novo and fresh charge need not be framed. 9 
O, W, N. 1136=34 Cr. L, J. 124=8 Luck. 286= A. L R 1933 Oudh. 86 ; see also 
32 Cr, L. J 635 = 33 M. L. W. 336=54 M. 512. Where Magistrate who framed charge 
after hearing prosecution witnesses was transferred his successor cannot ignore 
charge but accused has right under s, 350 to have any witnesses recalled or 
redreard, 1933 M. W. N,^94=A. I, R, 1933 Mad 841, Where after transfer 
of '.a case to another^ Magistrate after hearing principal prosecution witnesses, 
accused did not claim de novo trial, conviction by the new magistrate is still 
Open to objection., 37 C. W.-,N. 982=s34 Cr. L, J 958= A. 1. R 1933 Cal. 5H2 ; see 
also 33 Cr. L. J. 653*= 55 M. 795=62 M, L. J. 73^=® A. L R. 1932 Mad. 505 ; A. t K. 
1933 Fesb. 78. Succeeding Magistrate can never deliver written already, 

38 C.; L» J, 202=50 C. 664^24 Cr, L, J, 489=72 Ind, Cas. 953. Even if the case is 
transferred again to the original Magistrate a de nmo trial is not dispensed with, 
26 Cr, L, J. L R,, Mad. i74**='47 M, L, J, 926=85 Ind. Cas, 254, New 

trial^does not cancel previous charge so ■. that if accused is let off it amoisnts to an 
acquittal 17' Cr*''L, J. 1=32 Ind, Cas, 129, Section applies where Magistrates 
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succeed or' when case is transferred. 20 Cr. L, J. 41— 48 Ind. Cas. 68r ; see also 
20 Cr. L. J. 638=52 Incl Cas. 398 ; 53 Ind. Cas. 820=20 Gr. L. J. 820 ; 46 Ind. Gas. 
289=19 Cr. L. I, 705 ; 45 Ind. Cas. 673=19 Cr. L. J. 625=5 P. L. W. 40 ; 20 Cr. L, 
J. 496=12 r 3 ur. L. T. 53 = 51 Ind. Cas. 480 ; 20 Cr. L. J. 41=48 Ind. Cas. 681 ; 45 
Ind. Cas. 993=19 Cr. L. J. 657. This section does not apply to Bench cases, and 
evidence must be heard by the same quorum throughout. 22 Cr. L. J, 740= 2 Lab. 
237=64 Ind. Cas. 132 | 9 Bur. L. T. 203= 37 Ind. Cas. 160. Accused after demanding 
the right may withdraw from i(, but complainant cannot claim trial from the very 
beginning. 26 Cr. L. J. 526 = A. I. R. 1925 Mad. 317 = 85 Ind. Cas. 366* Accused 
cannot claim a. de novo trial simply because his counsel had not been heard by the 
first Magistrate, ii O. L. J. 7^5 = 25 Cr. L. J. 1075 = 28 O. C. 109=81 Ind. Cas. 899. 
Third Magistrate can act on evidence recorded by his predecessors. 47 M. 245 = 45 
M. L. J. 808 = 53 M. L. iB 9=25 Cr. L. ' J. 566=81^ Ind, Cas. 54. Section 350 
applies to cases where Magistrate ceases to have jurisdiction so for as the point is 
concerned. 40 A. 307= 19 Cr. L. J. 378= 16 A. L. J. 217=44 Ind. Cas. 682. Judg- 
ment written by an officer on leave is not a judgment in law. 21 C. W. N. 755. 
The new Magistrate must inform the accused of his right to a de novo trial. 17 
Cr. L. J. 401 = 10 Bur. L. T. 73 = 35 Ind. Cas. 961. Section 350 applies to enquriy 
under s, 247 of the U. P. Municipalities Act. 25 Cr. L. J. 6si = A. I. R. 1925 All 245= 

8i Ind. Cas. 139. Section 350 (i) (a) does not apply to proceedings in a warrant 
case before framing of charge. 46 M. 719=24 Cr. L. J. 192=32 M. L. T. 81 = A. 

1 . R. !923 Mad. 660=71 Ind. Cas. 608. Where the witnesses are not summoned at 
the instance of the accused for cross-examination, but are summoned for examination 
ill a de novo trial, the order in which these witnesses are to be examined-in chief 
rests at the discretion of the prosecution. A. I. R. 1934 Nag. 209=1934 Cr. C. 980. 
The wording of the principal clause of section 350 is very different from that in 
proviso (a). In the main body reference is made to an enquiry or trial. Proviso (a) 
is limited to trial and also makes reference to an accused, a word which does not 
appear in the preceding part of the section. The intention of the legislature was to 
limit the applica'ion of proviso (a) to criminal trial and not to extend the proviso to 
enquiries such as a proceeding under s. 145 Cr. Pro. Code which are also covered by 
the first portion of the section. The right of re-examining witnesses is confined 
to trials and not to enquiries under s. 145 Cr. Pro. Code. 37 C. L. J. 128=24 Cr. 

L. J. 569=A. I. R. 1923 Cal 4 B 3=73 Ind. Cas. 265 ; see also 5 P. L. T. 237=2 
Pat. L. R. Cr. 108=25 Cr. L. J. 89=76 Ind. Cp. 25 ; but see A. I. R. 1934 Oudh. 
324=11 O, W. N. 825. The provisions of this section apply to all cases in which 
cases are transferred for whatever reason from the file of one Magistrate to that 
of another. 12 C. W. N. 416=35 C. 457-7 C- L. J. 4B8. This section is applicable 
where the case is transferred from one Magistrate to another. 32 M. 218; 35 
C. 457 ; 20 C. 870 ; 3 A. 365. 

[^350 A. No order or judgment of a Bench of a Magistrate shall 
. . be invalid by reason only of a change having 

Changes in constitution of in the constitution of the Bench in 

Benches. any case in which the Bench by which such 

order or judgment is passed is duly constituted under sections xS and 16 , 
and the Magistrates constituting the same have been present on the Bench 
throughout the proceedings.] 

2 gotes. — Where of three Bench Magistrates one alone was present throughout 
the proceedings, no conviction order can be passed by such a Magistrate. 27 Cr. 

L. J. 463 = 7 Lah. i 22 = A. I. R. 1925 Lab, 304 ; see also 22 Cr. L. J. 511 ; 29 Cr. L. 

T. 310 ; 934 A. L. J. 376= A. I. R. 1934 All 144 ; A. I. R. 1932 Nag. 95 = 28 N. L. 

R. 1932 All 127 = 33 Cr. L. J. 200=135 Ind. Cas. 835; A. I. R. 1932 All 191 = 
1932 A. L. J. 166. 

351. (0 Any person attending a Criminal Court, although not under 

arrest or upon a summons, may be detained 
Detention of offenders alten- Court for the purpose of inquiry into 

ding Court. or trial of any offence of . which, such Court 

can take cognizance and which, from the evidence, may appear to have 
been committed, and may be proceeded against as though he had been 
arrested or summoned. 

* Section 350 A was inserted by s, 95 , IMd 

Cr. P. Code—36 • ‘ ' - _ , : ■ 
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(2) When the detention lakes place in the course of an inquiry 
under Chapter XVIIi or after a trial has been begun, the proceedings 
in respect of such person shall be commenced afresh, and the witnesses 
reheard. , 

Notes. — This section applies to investigations preliminary to commitment 
for a subsequent trial and not to cases where the trial Is actually being preceeded 
with. 14 W. R. Cr. 20. The Court cannot proceed under this section where the 
accused is not in attendance in liis Court. 12 Cr. L. J. 92 = 9 Ind. Cas, 429=?! 5 S. L. R. 
I. This section is self-contained and complete in Itself and quite indc pendent of 
the provisions of s. 190 and necessarily of s, 191 of the Code. 2 N. L. R, ti 3“3 
Ind. Cas. 661 « 10 Cr. L. J. 303. A. Magistrate taking cognizance of an olTence 
against a witness in a case, disclosed by the evidence of another witness, does so 
under s. 191 clause C, and not under s. 351 Cr. Pro. Code, i C. W. N. loS ; 
see also 22 Cr. L. J. 603 “A. I. R. 1921 Bom. 365 =a 63 Ind.^ Cas. 875, This section 
empowers a Court to join as a co-accused any person attending his Court, who^ seems 
to him to be implicated in the case under trial. 4 S. L. R. 258— u Ind. Cas. §83. 

852 * The place in which any Criminal Court is held for the purpose 

of inquiring into or trying any offence shall 

Courts to be open. jjg deemed an open Court, to which the public 

generally may have access, so far as the same can conveniently contain 
them : 

Provided that the presiding Judge or Magistrate may, if he thmk% fit, order 
at any stage of any inquiry into, trial of, any particular case, that the 
public generally, or any particular person, shall not have access to, or be 
or remain in the room or building used by the Court. 

Notes. — Trial in jail is not invalid. 1917 P. W. R. 31. As regards exclusion 
of police officers, vide 26 Cr. L. J, 1130 ; 1885. A. W. N, 221. 


CHAPTER XXV, 


Of the mode of taking and recording evidence in inquiries and 

TRIALS. 

358. Except as otherwise expressly provided, all evidence taken under 

xvm, XX, XXI, XXII, and xxw 
pfestnce of accused. ^ shall be taken in the presence of the accused. 

or when his personal attendance is dispensed 
with, in presence of his pleader. 

Notes. — Recording evidence behind the back of a party is illegal 5 Cr. R. 132. 
The evidence must be recorded in the presence of the accused. Rat. Un. Cr. C. 
24 ; see also 2 N. W. P. 49 ; 14 Cr. L. J. 287 ; A. L R. 1928 Pat. 6 qi ; 38 Cr. L. h 
771 ; 29 Cr. L. J. 521== A. I. R. 1928 Lab. 34 ; 30 Cr. L. J. 736=: A, L R. 1938 Rang^ 
284 ; 28 Cr. L. J. 756 ; 46 M. 117. It is irregular to import into a case the evidence 
given in^ another case by merely reading over a deposition loa witness and asking 
him if it was correct. L. B, R, (1872-1892) 299. When personal attendance is 
dispensed with all the evidence must be taken in the presence of the accused’s 
pleader. 14 Cr. L. J. 287, The Sessions Judge may dispense with the attendance 
of the accused in a Sessions trial 42 M. L. J. 337 = 45 M, 359. An order is wholly 
illegal if it is based on evidence which is recorded when the party was not a party 
to the proceedings at all 26 Cr. L. J. i289=A. L R. 1925 Nag, 457=98 Ind* Cas. 
153 ; see also 43 M. L. J. 629=23 Cr. L. J. 748. 

354* In inquiries and trials (other than summery trials) under this 
Manner of recording evi- Code by or before a Magistrate (other than a 
deuce outside Presidency- f^^^pidency Magistrate) or Sessions Judge, the 
towns, .. evidence of the witnesses shall he recorded 

fn the following manner. 
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Record in summons-cases “ " ^ ^ 

and in trials of certain offences mentioned m sub-section (i) _of section 

by first and second class clauses {b) to (?«), both inclusive, when 

Magistrate. tried by a Magistrate of the first or second 

class, and in all proceedings under section 514 
(if not in the course of a trial), the Magistrate shall make a memorandum 
of the substance of the evidence of each witness as the examination of the 
witness proceeds- 

^ (2) Such memorandum shall be written and signed by the Magistrate 
With his own hand, and shall form part of the record. 

(3) If the Magistrate is prevented from making a memorandum as above 
required, he shall record the reason of his inability to do so, and shall 
^use such memorandum to be made in writing from his dictation in open 
Court, and shall sign the same, and such memorandum shall form part 
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proceedings before commissioners under Defence of Indian Act. 29 P. L. R. I4=» 
■„ ■ 29'Cr. L.J. 212- A. I. -R. 1928 Lah. 125 = 107 Ind. Cas. fco. The principle under- 
lying s. 360 clause (i) should be made applicable to the substance of the examination 
of the complainant on oath, paruGularly when it is to be utilized as a basis (or a 
■ possible . perjury charge in 'future. - 26 Cr. L. J. 1401=* A. 1 . R. 1926 Nag. r|.i=a89 Ind. 
Cas, 713. This section has no application to proceedings under Chapter 12 and in 
such proceedings it is not obligatory on the Court to read over the depositions to 
witnesses.. 41 C. L. J. 337-29.C. W. N. ,475 = 26 Cr. L. J. 915 = A. 1 , R. 19^5 CaL 
1040=86 Ind. Gas. 979. The provisions of s. 360 Cr. P. Code are applicable to 
proceedings when a person is called upon to show cause why he should not furnish 
security for good behaviour and failure to comply with the provisions of that section 
would vitiate the enquiry or trial. There is considerable doubt whether s, 360 Cr, 
P. Code applies to proceedings under Chapter Vlll of that code. 41 C. L. J. 352 = 
26 Cr. L. J. i24o = A. I. R, 1925 Cal. 720 = 88 Ind. Cas. 856. The word ‘‘accused’^ 
in section 360 subsection (i) means a person over whom a Cr. Court is exercising 
jurisdiction. S. 360 Cr. P, Code is applicable to enquiries held under Chapter XIL 
52 0.437 = 29 C. W. N. 474=26 Cr. L. J. 914= A. I. R. 1925 Cal 678=86 Ind. Cas. 
978. ^ 

Where a witness deposes in vernacular and deposition is recorded in English, u 
need not be read over to him in English and then interpreted in vernacular. Sub- 
section 360 does not require that the deposition recorded in English should be 
translated into the vernacular to a witness who has deposed in the vernacular, after 
having first been read over to him in English. 46 C. L. J. 368 = 29 Cr. L. J. 49= A. I. 
R. 1928 Cal. 27=106 Ind. Cas. 545. Where the accused does not understand either 
the langu ige of the Court or of the witness the deposition of a witness need not be 
interpreted to the accused. 5 Rang. 53=54 I. A. 96 = 25 A. L. J. 117 = 31 C. W. N. 
271=4 O. W. N. 283=8 P. L. T. 155=28 Cr. L. J. 259=6 Bur. L. J. 65 = 29 Bom. 
L, R. 813=45 C. L. J. 44i = A. I. R. 1927 P, C. 44=52 M. L. J. 585= 100 Ind. Cas, 
227. The sole object of this provision of the law seems to be to ensure the accuracy 
of the record. Failure to strictly comply with the provision of s. 360 will not under all 
circumstances vitiate a trial Failure to strictly comply with the provisions 360 
should be considered as a mere irregularity curable by s. 537, if no prejudice is 
caused. 4 Bur. L, J. 213 = 27 Cr. L. J. 669= A. I. R, 1936 Rang. 53=94 Ind. Cas. 
717. The rule prescribed by s. 360 Cr. Pro. Code, was enacted in order to ensure 
accuracy in recording the evidence given by a witness and to give him an oppor- 
tunity to correct any mistake made by the writer thereof. 15 Lah. 407, Witness is 
not entitled to an opportunity to explain discrepancies in his evidence. But it is 
open to a witness if he wishes to do so. 33 C. W. N. 664= A. 1 . R. 1929 Cal. 390. 

Objoction — Deposition is not read to witness in accordance with the require- 
ments of the law. It cannot be used against him on a charge of perjury. 29 F. L. R. 
14=29 Cr. L. J. 212 = A. I. R. 1928 Lah. 125=107 Ind. Cas. 100 ; see also 15 Lah. 
407. An objection taken on the ground that the provisions of s. 360 have not been 
observed cannot be raised for the first time in revision, but must be taken at once. 
8 P. L. T. 166=28 Cr. L. J. 77=A. 1 . R. 1937 Pat, 100=99 Cas. 109. 

Sufficient ooixipliatice-*-'Reading over to a witness his evidence even after 
some days of his examination-in-chief but immediately after his cross-examination is 
sufficient compliance with s. 360. 33 C. W. N. 664=1929 Cr, C. 26= A. I. R. 1929 
Cal. 390 see also 4 P, L. W. 44*19 Cr. L. J. 169=43 Ind. Cas. 585. Although 
the deposition of a witness is not read over to him, but the witness reads it himself 
the deposition is legal evidence. 5 Pat. 63=7 P. L. T. 396=27 Cr, L J. 484= A. 
I. R. 1926 Pat. 232 = 93 Ind.^ Cas. 884 ; but see 26 Cr. L. J. 95l = A. I. R. 1925 Cal 
1120=87 Ind. Cas. 103. Failure to read over deposition after examination of each 
witness was over, vitiates the trial 53 C. 129=27 Cr. L. J. 688=A I R. 1926 Cal 
563=94 Ind. Cas. 736.^ The evidence of each witness ought to be read over to him 
as it is completed. It is not sufficient that each sentence is read out as it is being 
recorded. 22 Cr. L. J. 669=63 Ind. Cas. 461. When accused is absent, the 
, reading over of a deposition in the presence of hU pleader is sufficient com- 
; pUjance ,with the provisions of this section. 46 C. L, J. 368=29 Cr. L. J. 

’ 49t*Ai..L R. . 1928 Cal, 27=106 Ind. Cas, 545 * Where evid.ence of one 
" witness was read over while another being examined, the trial should be set 

J. ■12I3«=A. I. R, 1925 Cal 831 = 88 Ind, Oas. 
733; see . 87 lad. Cas. 840=26 Cr. L. J. 1016= A. I. R. 1926 Cal. 
4235 4 ^ C.- Jil' . I.. - 393- 26 Cr. R. J. i 26 s»A. L R. 1925 Cal 933-88 
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Ind. Cas. 1043. Heading over of the evidence by witness himself is not enough* 
Accused is entitled to know contents of record. 52 C. 431 ==29 C. W. N. 65o==?26 
Cr. L. J. 1 178= A, L R, 1925 Cal. 782 = 88 Ind. Cas. 602 ; see also 30 C, W. N. 336= 
27 Cr, L. J. 509=93 Ind. Cas. 973 - Reading depositions of witnesses after the 
examination of all over is illegal. Deposition must be read over as soon as examina- 
tion is over. 1925 M. W. N. 795!=26 Cr. L. J. 1587=49 M. 71 = 22 M. L, W. 339— 
A. I. R. 1925 Mad. 1206=49 M. L. J. 421=90 Ind. Cas. 659. 

Effect of non-oomplianoe— A mere omission or irregularity to comply with 
s. 360 unaccompanied by failure of justice is not enough to warrant the quashing of a 
conviction. 31 C, W. N. 271 = 25 A. L. J. 117 = 8 P. L. T. 155 = 54 I. A. 96=28 Cr. 
L. J, 259=5 Rang. 53=6 Bur. L. J. 65 = 29 Bom. L. R. 813=45 C. L. J. 44i=:::A. 1 . R, 
1927 (P. C.) 44 = 52 M. L. J. 585 (F. C.) = 100 Ihd. Cas, 227. Except in cases where 
reading over the deposition to the witness would be absurd, as for example, with a 
stone deaf person, it must be done. /h'd. Non-compliance with section 360 will 
vitiate trial only if accused is prejudiced. 4 Pat. 488=6 P. L. T. 154=26 Cr. L. J. 
811 = 86 Ind. Cas. 459 ; see also 26 Cr. L. J. 1016= A. I. R. 1926 Cal. 423=87 Ind. 
Cas. 840 ; 52 C. 470=26 Cr. L. J. I233 = A. I. R. 1925 Cal. 816 = 88 Ind. Cais. 849 ; 
6 Pat. 478 ; 28 Cr. L. J. 514= A. I. R. 1927 All. 764. 3 Rang, 612=4 Bur. L.J. 
257 = 27 Cr. L. J. 857=95 Ind. Cas. 937 ; 5 P. L. T. 237=2 Pat. L. R, Cr. 108=25 
Cr. L. J. 89=A. I. R. 1934 Pat. 786=76 Ind. Cas. 25. An omission to comply with 
the provisions of s. 360 Cr. P. Code, in recording depositions in a former case is a 
bar to the use of such deposition as evidence in any subsequent proceedings. A. I. 
R. 1928 Cal. 271. The violation of s. 360 vitiates tfce trial. 51 C. 159=28 C. W. N, 
968=26 Cr, L. J. 201=41 C. L. J. 224=83 Ind. Cas. 905 ; see also 28 C. W. N. 119= 
38 C. L. J. 281 = 25 Cr. L. J. 289=A, I. R. 1924 Cal. 182*^76 Ind. Cas. 961, Section 
360 of the Code of Criminal Procedure is mandatory. S. 360 applies equally to 
accused as well as to witnesses. 22 Cr. L, J. 568=62 Ind. Cas. 584. The evidence 
of each witness ought to be read over to h im. It is not sufficient that each sentence 
is read out as it is being recorded. 22 Cr. L. J. 669=63 Ind. Cas. 461, Where de- 
position was not read over as soon as recorded but at the close of the day, this is not 
sufficient compliance with the provisions of s. 360. 42 C. L. J. 585=30 C. W, N, 
644=27 Cr, L. J. 375=92 Ind, Cas 887. Deposition must be read over to witnesses. 
But failure to do so does not vitiate order though it may exempt the witnesses from 
prosecution for perjury. 3 Pat. L. T. 291 = 23 Cr. L. J. 125 = 65 Ind. Cas. 557 ; see 
also 86 Ind. Cas. 33 = 16 S. L. R. 255 = 26 Cr. L. J. 657 ; 18 S. L. R. 342 = 88 Ind. 
Cas. 449 ; 29 P. L. R. 14=29 Cr. L. J. 2 12 = A. I. R. 1928 Lab. 125. Any non- 
compliance with provisions of s. 360 which has not resulted in any failure of justice 
does not vitiate the trial. 31 G. W. N. 691 = 28 Cr. L. J. 751 = 103 Ind. Cas, 799 ; 
see also 28 Cr. L. J. 606= A. I. R. 1927 All. 755=102 Ind. Cas. 782 ; 28 Cr. L. J. 596 
= A. 1 . R. 1927 All. 757=102 Ind. Cas. 772. Deposition should be read over to the 
witness in the accused's presence, 6 P. L. T. 493=26 Cr. ' L. J. 927= A. I. R, 1925 
Pat 723=86 Ind. Cas. 991 ; but see 8 P. L. T. 166=28 Cr. L. J, 77 = 99 Ind. Cas, 
109 J 41 C. L. J. 479=29 C. W. N. 701 = 52 C. 72 1 = 26 Gr. L. J. 1194. 

36 L (i) Whenever any evidence is given in a language not understood 

by the accused, and he is present in person, it 
Interpretation of evidence to shall be interpreted to him in open Court in a 
accused or his pleader. language understood by him. 

( 2 ) If he appears by pleader and the evidence is given in a language other 
than the language of the Court and not understood by the pleader, it shall be 
interpreted to such pleader, in that language, 

( 3 ) When documents are put in for the purpose of formal proof it shall 
be in the discretion of the Court to interpret as much thereof as appears 

";:=heeessary*,>::yv::^ 

Notes.— If the evidence is given in a language not understood by the accused or 
his pleader, it is under this section to be interpreted to the witness in bis own 
language. 54 1 . A. 96=45 C. L. J. 441 = 29 Bom. L. R. 813=52 M. L. J. 585 P. C. 
Witness who is an active partisan for prosecution should not be chosen to be inter- 
preter. 53 G. 659 = 30 C. W. N. 696=27 Cr. L. J» 805=95 lad. Cas. 469. An accused 
ought to be kept informed of what is being said. 31 M* L. W. 386=1929 M. W. 
898= A. L R. 1930 Mad. 186=125 Ind. Cas» 253, 
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362 . (i) In every case^ [tried by a Presidency Magistrate in which an 

• -o * appeal lies, such Magistrate] shall either take 
Record of evidence in Fresi- evidence of the witnesses with liis own 

dency Magistrate s Courts. or cause it to be taken down in writing 

from his dictation in open Court. All evidence so taken down shall be signed 
by the Magistrate and shall form part of the record. 

(2) Evidence so taken down shall ordinarily be recorded in the form of a 
narrative but the Magistrate may, in his discretion, take down, or cause to he 
taken down, any particular question or answer. 

t[(2A) In every case referred to in sub-section (1), the Magistrate shall 
make a memorandum of the substance of the examination of the accused. 
Such memorandum shall be signed by the Magistrate with his own hand, and 
shall form part of the record], 

(3) Sentences % [unless they are sentences of imprisonment or<iered to 
run concurrently] passed under section 35 on the same occasion shall, for the 
purposes of this section, be considered as one sentence. 

§[(4) In cases other than those specified in sub* section (t), it shall not be 
necessary for a Presidency Magistrate to record the evidence or frame a charge.] 

Notes. — This section prescribes that the evidence in appealable cases, tliat is, 
in which a Presidency Magistrate imposes a fine exceeding Rs. 200 or imprisonment 
for a term exceeding six months, shall be duly recorded. 31 C, 983^8 C. W. N. 839. 
A Presidency Magistrate is not bound to record evidence in any summons cases or 
warrant cases or cases in which enquiries have to be made as in summons cases or 
warrant cases, except where he may impose a fine exceeding two hundred rupees or 
imprisonment for a term exceeding six months. 33 C. 1036-= 4 C. L. J. 4oB==4 Cr. 
L. J. 368. When a Presidency Magistrate sentences an accused person to impri- 
sonment for more than six months, he is bound to record evidence of witnesses, even 
though the sentence is imposed for the purpose of detention of the accused in 
the reformatory. 26 Bom. L. R. 1232. The Magistrate is bound in a case which 
comes within s. 362 to take a note of all the material trial. 46 C, 411-22 C. W. N. 
834=20 Cr. L. J. 24=28 C. L. J. 105 = 48 Ind. Cas. 504. Recording evidence as 
indirect narrative, although irregularity, but will not vitiate trial. 18 Cr. L» J, 336= 
38 Ind. Cas. 448. This section applies to an application under s. 488. 32 Bom. L. R. 
1499. Magistrate’s right to refuse to record evidence under s. 362 is absolute. A. L 
R. 1032 Bom. 180=34 Bom. L. R. 286= 56 B. 200. Appeal depends upon the 
sentence to be passed by the Magistrate. The Magistrate has therefore to make up 
his mind before he has heard the evidence, as to whether he is likely to pass a 
sentence which will make it appealable. 36 Bom. L, R. 1126. 

363 . When a Sessions Judge or Magistrate has recorded the evidence 

' , J ^ of R witness he shall also record such remarks 

oJrTfwtoe^ (if ""y) bethinks niaterial respecting the 

demeanour of such witness whilst under 

examination. 

Notes. — The judge may note the demeanour of a witness. 2 Weir, 435 ; 125 P.L. 
R. 1914=15 Cr. L J. 203 ; 29 C. W. N. 316 = 85 Ind. Cas. 708. A. L R. 1928 Lab. 975. 

364 . (i) Whenever the accused is examined by any Magistrate, or by 

Examination of accused other than a High Court established 

how recorded. by Royal Charter,!! f [or the Chief Court of 

* These words were substituted for the words **in which a Presidency Magistrate 
imposes a fine exceeding two hundred rupees, or -imprisonment for a term exceeding 
six months, he** by s, 97 of the Code of Criminal Procedure (Amendment) Act, 

.1923 (XVm of 3923.) 

A This sub-section was inserted by tdid, 

1. $ These words were added by zbid* 

I This sub-section was added by s. 93 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVni of 1923). 

!! ifThe Words ^‘or the Chief Court of the Punjab”, were repealed by the Repealing 
and Amendmg Act, 1919 (XVIII of 1919). 

IT Inserted by Act, XXXII of 1925. 





* The words “or the Court of Lower Burma" were repeaiea oy. s. 3 ana ocn. u 

of the Repealing and Amending Act, 1923 (XI of 1923). , u « r 

t The words ‘unless he is a Presidency Magistrate” were omitted by s. 2 of 
the Code of Criminal Procedure (Second Amendnwnt) Act, 1923 (XXXVII of 1923O 
t These words were substituted by s. 2 of the Code of Criminal Procedure (Second 
Amendment) Act, 1923 (XXXVII of 1923). ^ the wOTds and figures “or section 362, 

siib-'Section (2A)*’ wbicb were inserted by s. 9® AViU ot 1923* 
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Oudh]^ the whole of such examination, including every question put to him 
and every answer given by him, shall be recorded in full, in the language 
in which he is examined, or, if that is not practicable, in the language of 
the Court or in English : and such record shall be shown or read to him, or 
if he does not understand the language in which it is written, shall be 
interpreted to him in a language which he understands, and he shall be at 
liberty to explain or add to his answers. 

(2) When the whole is made conformable to what he declares is the 
truth, the record shall be signed by the accused and the Magistrate or 
Judge of such Court, and such Magistrate or Judge shall certify under his 
own hand that the examination was taken in his presence and hearing and 
that the record contains a full and true account of the statement made by 
the accused. , 

(3) In cases in which the examination of the accused is not recorded 
by the Magistrate or Judge himself, he shall be bound t as the examination 
proceeds to iiuke a memorandum thereof in the language of the Court, or 
in English, if he is suflficientiy acquainted with the latter language; and 
such memorandum shall be written and signed by the Magistrate or Judge 
with his own hand, and shall be annexed to the record. If the Magistrate or 
Judge is unable to make a memorandum as above required, he shall record 
the reason of such inability. 

( 4 ) Nothing in this section shall be deemed to apply to the examination 
of an accused person under section 263'^ [or in the course of a trial held by a 
Presidency Magistrate]. 

jjq-otes.— A Magistrate when he is examining a prisoner or asking him whether 
he pleads guilty or not, should refrain from assuming that he is guilty of the crime 
with which iie is chirged. The proper mode is to tell the prisoner that he is charged 
with a certain offence and ask him if he has any explanation to give, and whether he 
wishes to make any statememt. 2 Weir. 438. in examining an accused person under 
this section, it is improper to ask him such a question as, ‘‘If you did not commit the 
murder, who did it?' 7 O. C. 191. All that a Court has the right to do under this 
section* is to ask the accused person to explain the circumstances which appear in 
evidence against him. 15 C. L J. 323 = 14 Ind. Cas. 667=13 Cr, L. J. 283. The 
procedure indicated by clause {2) involves the Magistrate’s offering the record for 
the accused’s sio-nature but it does not empower the Magistrate to require his 
signature. 4. Cr. L. J. 205 = 3 L. B. R. I 99 * Where the Magistrate instead of 
asking seoarate questions to the accused puts him a long composite question, the 
examination of the accused is irregular and not in accordance with law. 103 Ind. 
Cas. 847 = 28 Cr. L, J. 767 = A. 1 . R. 1927 Lah. 650. If the prisoner is not prejudiced 
in any way by the omission, the absence of the questions put to him does not make 
the confession inadmissible. 28 Cr. L. J. 34i = J^o Ind* Cas. 821. 

The Court is bound to reduce to writing in the form of questions and answers 
the statements of the accused, the Magistrate is bound to sign it as also the accused. 
^oA 399=18 Cr L J. 559=39 Ind. Cas. 703. Under s. 364, the accused is entitled 
to explain or add to his answers when his statement is shown. 10 Lah. 223=30 P. 
L R ^85 = 29 Cr. L. J. 769 = A. 1 . R. 1929 Lah. 382=110 Ind. Cas. 801. Whole of 
the examination of accused including every question put to him and answer given by 
him should be recorded in full, even if it seems to be irrelevant, A. I. R. 1931 Otidh. 
166. Non-compliance with section 364 vitiates trial. 29 C. W. N. 936=26 Cn L. 
T io^'> = A I R. 1926 Cal. 430 ; see also 52 C. 446=26 Cr. L. J. 1244=88 Ind. Cas, 
86 rr 4 P.’ L T. 186=24 Cr! L. J. 497=72 Ind. Cas. 961 ; 52 C. 402=26 Cr. L. J. 
761 ==41 C L T 50=86 Ind Cas. 345. Where an accused is examined under s. 342 
the whole of such examination including every question put to him and every answer 
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given by bim, shall be recorded in full, and such record shall be shown or read to 
him or shall be interpreted to him so that he may explain or add to his answers. 
2 p!l. T. 288 = 6 P. L. J. 147=22 Cr. L. J. 417 = 61 Iiid. Cas. 705 ; see also 39 M. 
077*=* 17 Cr. L. J. 195. The defect is curable provided no injury is caused to the 

accused as to his defence on the merits, 31, Bom. L. R. 565 = A, L R. 1929 Bom. 
325 = 31 'Cr. L. J. 97=120 Ind. Cas. 350. Where no inquiry has been made or 
commenced’inthe’Court, no question could be asked under s. 364 of the accused. 

31 Cr. L. J. 533«A. I. R. 1930 Lah. 454=123 Ind. Cas. 540. Statements made before 
trial commences need not be recorded by Magistrate. 42 M. L. J. 37 = 45 230= 

23 Cr. L. J. 680=69 Ind. Cas. 264, Magistrate in a summary case need^not^ place 
upon the record the notes of the evidence or a full statement of the examination of 
the accused person. 28 Cr. L. J. 76=A. I. R. 1927 Cudh. 42 = 99 Bid. Cas. 108 ; 
see also 6 Pat. 504=8 P. L. T. 757=28 Cr. L. J. 1037=106 Ind. Cas. 221. Formaliiip 
should be strictly followed as non-compliance is fatal to the prosecution case, r 5 P. L. 
T. 586= A. I. R. 1934 Pat. 651 ; see also A. I, R. 1934 Nag. 2X3=35 Cr. L. J. 1457= 
151 Ind. Cas. 778; A. I. R. 1934 Oudh. 151 = ii O. W. N. 444=35 Cr. L.J,9X5- 
Examination of accused including every question put to him and answer given by 
him should be recorded in full. A. I. R. 1931 Oudh. 166=8 O. W. N. 228. It is not 
necessary to put series of questions to persons making confession. A. L R. 1932 
Lah. 180. 

365 . Every High Court established by Royal Charter * [and the Chief 

Court of Oudh] t J § II [shall] from time to time* 
Record of evidence in High- general rule, prescribe the manner in which 

evidence shall be taken down in cases coming 
before. the Court, IF [and the evidence shall be taken down in accordance with 
such rule.] 


CHAPTER XXVL 
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Op the Judgment. 

. 366 . ( 1 ) The judgment in every trial in 

Mode of delivering judgment. Criminal Court of original jurisdiction shall 

be pronounced, or the substance of such judgment shall be explained, — 

(a) in open Court either immediately after the termination of the trial or 
at some subsequent time of which notice shall be given to the 
parties or their pleaders, and 

( 5 ) in the language of the Court, or in some other language whicl^ the 
accused or his pleader understands : 

Provided that the whole judgment shall be read out by the presiding Judge, 
if he is requested so to do either by the prosecution or the defence. 

(2) The accused shall, if in custody, be brought up, or, if not in custody, be 
required by the Court to attend to hear judgment delivered, except where his 
personal attendance during the trial has been dispensed with and the sentence is 
one of fine only or he is acquitted, in either of which cases it may be delivered 
in the presence of his pleader. 

. * The word ‘'and*’ was omitted, by the Lower Burma Courts Act, 1900 (VI of 

igoo). This Act has since been repealed by the Repealing and Amending Act, 1923 
(XI of 1923). 

f Inserted by Act 32 of 1925. 

t The words “the Chief Court of the Punjab’* w^ere repealed by the Repealing and 
Atni?nding Act, 1933 (XXXVII of 1923). 

§ The words “and the Chief Court of Lower Burma’* were repealed by s. 3 and 
Sch. II of the Repealing and Amending Act, 1923 (XI of 1923}. 

- " il this word was substituted for the word “may** by s. 99 of the Code of Criminal 
Prqce#re (Amendment) Act, 1923 (XVIII of 1933). 

f the^ words were substituted for the words “and the Judges of such Court 
shall take down the evidence of the substance thereof in accordance with the rule 
(if any) so prescribed?’ by 



* These words were inserted by s, loo of the Code of Criminal Procedure 
(Amendment) Act, 19:23 (XVni of 1923). ; . ; . - 

,i Xhese words, were added by A VfV 
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(3) No judgment delivered by any Criminal Court shall be deemed to be 
invalid by reason only of the absence of any party or his pleader on the day or 
from the place notified for the delivery thereof, or of any omission to serve, or 
defect in serving, on the parties or their pleaders or any of them, the notice of 
such day and place. 

( 4 ) Nothing in this section shall be construed to limit in any way the extent 
of the provisions of section 537, 

Notea—This section only imposes a condition that the judgment should be pro- 
nounced in open Court and imposes a few other conditions but such conditions 
do not include the condition that the record should not have been lost or 
that, if only a portion of the judgment is pronounced the conviction is illegal 
14. M. L. T. 317 = 25 M. L.^ J, 406= 21 Ind. Gas, 467. To deliver a judgment before 
writing reasons for the decision is a procedure neither contemplated nor permitted 
by ss. 366 or 367, and amounts to an irregularity. 12 Ind. Gas. 986= 5 S. L. K. 131 = 
12 Cr. L. J. 610. A sentence is illegal where there is no written judgment when it is 
passed. 14 A. 242= A. W. N, 1892, 8^3. A judgment is delivered when (i) it is written, 
(2^ signed (3) dated (4) pronounced in open Court. The last three steps must take 
place on the same occasion. 40 M. 108=33 Ind. Cas. 646=^ 17 Cr. L. J. 166=32 M. 
L. J. 81 ; but see 45 M. 913=31 M. L. T. 342 = 23 Cr. L. J. 583=68 Ind. Cas. 615 5 7 
Rang. 370=30 Cr. L. J. 1166= A. 1 . R. 1930 Rang. 77=120 Ind. Cas. 225. The Court 
should discuss evidence in the judgment. 27 O. G. 32=25 Gr. L. J. 913=81 Ind. 
Cas. 529. Judgment prepared by the presiding officer after other members left the 
Bench is not a proper judgment. 28 M. L. W. 498= 55 M. L. J. 576= 52 M. 237= 112 
Ind. Cas. 61. Procedure of directing accused to be acquitted without writing judg-» 
ment is irregular. A. 1 . R. 1933 All. 660 = 34 Cr. L. J. 1036=145 Ind, Cas. 664. Judg- 
ment was written by outgoing Magistrate, but delivered by presiding Magistrate is 
without jurisdiction. 35 C. W. N. 838. Where judgment was delivered in open Court 
by High Court Judge and taken down by his writer, omission to initial fair copy is 
not serious defect. A. I R. 1933 All 40=55 A. 132 = 1933 A. L. J. 13 = 34 Cr. L. J. 703. 

367 ', (i) Every such judgment shall, except as otherwise expressly provided 
r ^ . . J ^ by this Code, be written by the presiding officer 

^ourt *[01 ftom the dictation of such 
^ ^ * presiding officer] in the language of the Court, or 

in English ; and shall contain the point or points for determination, the 
decision thereon and the reasons for the decision ; and shall be dated and 
signed by the presiding officer in open Court at the time of pronouncing it f 
[and where it is not written by the presiding officer with his own hand, every 
page of such judgment shall be signed by him,] 

(2) It shall specify the offence (if any) of which, and the section of the Indian 
Penal Code or other law under which, the accused is convicted, and the punish^ 
ment to which he is sentenced, 

(3) When the conviction is under the Indian Penal Code, and it is doubt- 

ful under which of two sections or under which of 
Judgment in alternative. parts of the same section, of that Code the 

offence falls, the Court shall distinctly express the same and pass judgment in 
the alternative, 

(4) If it be a judgment of acquittal, it shall state the offence of which the 
accused is acquitted and direct that he be set at liberty. 

(5) If the accused is convicted of any offence punishable with death and the 
Court sentences him to any punishment other than death, the Court shall in its 
judgment state the reason why sentence of death was not passed ; 

Provided that, in trials by jury, the Court need not write a judgment, but 
the Court of Session shall record the heads of the charge to the jury. 

"^ 1 ( 6 ) For the purposes of this section, an order under section 148 •, or 
section 123 sub-section ( 3 ), shall be deemed to be a judgment] 
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■’■Notes.~Under .this it is not necessary that the presiding officer of the 

Court who wrote the judgment, should be the same person as the presiding officer^ 
who is required to date, sign and pronounce it iii open Court ih M. L. J. 19777 
Cr. L. J. 459. . An omission to record a judgment in all „ the matters required by 
the Code is an irregularity. . 2 Weir. 23^- There is nothing in the Cctie which 
requires a Court when dismissing an appeal sumraarily mider^ s. 427, t^wnte^a 
tudgment in conformity with the provisions of s. 367. 25 M. 734 '"=2 Wcir, 473 ; 
see also 12 A. L. J. 850=36 A. 496=15 Cr. L. J. ,5^2 = 24 Ind, Cas., ^ 60a Judgiiieiit 
consisting of few notes on arguments of counsel and vague conclusioos cioes 
BOt amount to a proper judgmeai. 31 F. L. R. 1017 = A. I. R. 1930 Lah. io54=> 
130 Ind. Cas. 323. The record of charges should indicate far more fully th.m mere 
enumeration of the numbers of the sections, but it must be affirmatively proved that 
there has been misdirection and misunderstanding and the verdict is erroneous owing 
to misdirection by Judge before it is set aside, A. L R. 1930 CaL 7 i 3 -»r29 ind. 
Cas. 109. To justify a conviction, the judgment should contain a deunite iinduig 
as to the guilt of the accused. 18 Cr. L. J. 698=21 C. VV. N. 550 = 40 ind. Cas. 698. 
Reference to oral evidence is not necessary if conclusions from evidence, the point lor 
determination, the decision thereon, and the reasons for the decisions are given. 24 
Cr. L. J. 181=2 Pat. L. R. Cr. 154=71 ind. Cas. 597. A Court should in its judg- 
ment duly weigh the evidence and discusS the points for and against the party, 
17 Cr, L. J. 167= 14 A. L. J. 279=33 Cr. L. J. 647. case of several accused, case 
of each is to be separately discussed. The judgment of the Court should contain 
a discussion of the evidence as against each accused. 19 Cr. L. J. 248=44 Ind. Cas. 
40. In case of wholesale acceptance of prosecution evidence without any attempt 
to scrutinise it, the judgment cannot stand. 2t Cr. L. J. 140=54 Ind. Cas. 620, 
But it is not illegal to embody prosecution statement, after checking its correctness. 
47 C. 154=21 Cr. L. J. 386=31 G. L. J. 192 = 55 Ind. Cas. 994. Judgment ofa 
stereotyped nature in general terms must be set aside. A. I. R. 1921 Pat. 487=62 
Ind. Cas. 83* Pronouncing sentence before writing judgment is an irregularity 
covered by section 537. 25 Cr. L. J. 705== A. 1 . R. 1925 Lah. 137 = 81 Ind. Cas. 193. 
Where judgment was written and signed by predecessor, succeeding Magistrate 
can deliver it. ii O. L. J. 725 = 25 Cr, L. J. 1075 = 21 O. C. 109 = 81 Ind. Cas. 899 ; 
see also 24 Cr. L, J. 173=21 A. L. J. i37 = A. I. R, 1923 AIL 276 = 71 Ind. Cas. 525. 
Where the judgment was signed and dated before delivery and sent to the chief 
clerk to deliver, it was not legally pronounced and conviction is vitiated. ^ i Bur. 
L« J. 122=24 Cr. L. J. 584=73 Ind. Cas. 328. Where the judgment was erttirely in 
bandwriting of the Magistrate the irregularity of the judgment not being signed is 
covered by s. 537. 47 A. 284=26 Cr. L. J. 688=23 A. L. J. 8 = 86 Ind. Cas. 64. If 
the record is prepared by a member of the Bench and not by the presiding officer, 
k shall have to be signed by each member af the Bench taking part in the proceed* 
ings. But where a judgment of a Bench is prepared by the presiding officer, it is 
sufficient if he alone signs it. 29 Gr. L. J. 913=52 M. 237 = A. I. R. 1928 Mad. 1x72= 
*55 M. L, J. 576=112 Ind. Cas. 61, Judgment containing no discussion of evidence 
is not a proper judgment. lo L. L. J. 347=29 Cr. L. J. 1031 = 112 Ind. Cas. 359. 
Where a Magistrate prepares a judgment but does not sign it, such omission is a 
.mere irregularity. 7 Rang. 370=30 Cr. L. J. 1166= A. I, R. 1930 Rang, 77= 120 Ind. 
Cas. 225. Judgment and record must in all cases be signed by all members present. 
53 M. 165 « A, I. R. 1930 Mad. 187 = 57 M. L. J. 763 = 124 Ind. Cas. 501. Under 
s. 367 every judgment is required to contain the point or points for decision. To 
ascertain and define exactly these points is the very ground stone of a sound and 
stable judgment, 28 S. L. R. I2=A. I. R 1934 Sind. 89. In a judgment undue 
importance should not be given to motive. 17 N. L. J. 274. Strength of evidence 
must be considered before and not after conviction, 14 P. L. T. 82 = 12 Pat. 
241*34 Cr. L. J. 349=^ A. 1 . R. 1933 Pat. 149. (S. B. ) ; see also A. L R. 1933 
Pat 180=34 Cr. L. J. 395=14 P. L. T. 96. Judgment must contain points 
for decision, decision thereon and reason for decision. A, L R. 1933 Nag. 328. 
All evidence need not be dismissed. Judge can select evidence important and 
sufficient to prove point for consideration. 145 Ind. Cas. 481 = 1933 A. L. J. 799=34 
Cr. L. J. 967=A. L R. 1933 All. 690. Judgment should not be unnecessarily loim 
64 M. L. J. 88=^1933 Cr.C. 289=56 M. 231=34 Cr. L. J. 48i=A. LR. 1933 Mad. 
233. Magistrate should apply his mind to every question of law and fact, 1932 
Cr. C. 795=^34 Cr, L. J. 163 = A, I. R. 1932 Sind. 180. Libellous remarks should not 
be made without opportunity to explain. 27 S. L. R. 13== 1933 Cr. C. 219=34 Cr. L. J. 
367= A, I. R* 1933 Sind. 91. In judgment matter should not be ordinarily expunged, 
27 S. L. Rf 13=?«34 Cr, L. J, 367* A, I. R. 1933 Sind. 91. In criminal trial quantity 
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repute affects accused. A. 1 . R. 1933 Pat. 112 = 34 Cr. L. J. 476=1933 Cr. C. 261. 
The rules contained in section 367 apply to the judgment of any Appellate Court 
other than a High Court. 25 Cr. L, J. 246=76 Ind. Cas, 7^0 ? see also 25 Cr. L. J. 
ii3=:A. I. R. 1924 Lah. 660=76 Ind. Cas. 177 ; 72 Ind. Cas. 71 = 24 Cr. L. J. 311 = 
A. I. R. 1924 Cal 537 ; 3 Pat. L. T. 203 = 23 Cr. L. J. 261=66 Ind. Cas. 325 ; 63 
Ind. Cas. 336=2 P.L.T. 228 = 22 Cr.L.J. 640 ; 63 Ind. Cas. 416=22 Cr. L J. 
656=2 Pat. L. T. 616; 42 Ind. Cas. 722= 18 Cr. L. J. 99r ; i8 Cr. L. J. 649=4 
0 . L. J. i4x==40 Ind. Cas- 297 ; 38 dnd. Cas. 326=18 Cr. L. J. 294-20 C. W. N. 
1296. A judgment following the opinion of a subordinate Magistrate is bad in law. 
20 Cr.L.J. 444=51 Ind. Cas. 268. An Appellate Court, dismissing an appeal 
summarily must record its reasons for the dismissal 22 Cr. L. J. 321 = 2 Pat. L. T. 
io=6i Ind. Cas, 49. Appellate judgment must contain materials indicating that 
appeal has been properly tried. The Appellate judgment must be self-contained 
and understandable without reference to trial court judgment. 2 Lah, 308 = 28 Cr. L. 
J. 9=24 P. L. R. 1922=64 Ind. Cas. 377 ; see also 25 Cr. L. J. 901 = 81 Ind. Cas. 
437 = A. I. R. 1925 Cal. 266 ; 27 Cr. L. J. 114==^ A. I. R. 1926 Bom. 71 = 91 Ind. Cas. 
690. Where an appeal is dismissed the Appellate Court is bound to write a judgment 

stating points for determination and the reasons for its decision. 26 Cr. L. J. 1380 = 

89 Ind. Cas. 516= A. I. R. 1925 Lah. 64. The judgment of an Appellate Court 
should show on the face of it that the case of each accused in joint trial 
has been separately taken into consideration and judicial attention to the case 
of each accused has been given. 39 C. L. J. 117=25 Cr. L. J. 1044= A. 1 . R.^ 1924 
Cal 6i8=Ind. Cas. 890 ; see also 24 O. G. 230. The rules of the original 
criminal court cannot be strictly applied to an Appellate Court may be 
applied as far as it is possible. L; R. 3 A. 9 (Cr.). In a case under 
s. 476 Cr. Pro. Code, the Appellate judgment was as follows ; Heard the 
appellant and I do not think it necessary to direct prosecution of the respondent in this 
case. Appeal dismissed.'* Held^ that the judgment was bad. 35 .^* Remarks 

upon the evidence will not be varied or expunged by the High Court except by an 
appeal preferred against the decision. Objectionable remarks will not be expunged. 
1930 M. W. N. 791. A judgment should contain point or points for determination the 
decision thereon and reasons for the decision and if an Appellate Court fails to comply 
with these requisitions, the irregularity amounts to an illegality and vitiates the order, 
31 Cr. L.J. 925 = 32 Bom. L.R. 353 = A.IR. ng^o Bom. 163=125 Ind. Cas. 710 ; see also 
24 A.L.J. 318=27 Cr. L. J. 449 A. 1 .R. = 26 All 318=93 Ind. Cas. 241 ; 92 Ind. Cas. 855 
= 20 S. L. R. 82 = 27 Cr. L. J. 343- A. I, R. 1926 Sind. 275. Appellate judgment must 
also comply with s. 367 especially when facts are intricate and evidence contradictory, 
A. LR, 193X Pat. 379=12 P. L. T. 601. Under s. 367 the Judge is not to write a 
judgment but to record the heads of the charges to the jury. The charge recorded 
should be such as to convey sufficient information as to the explanation of the law 
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every one of the points which must be decided before axonviction can be recorded. 

28 S. L. R. 295. In a charge of murder the Judge should decide whether the 
accused is guilty of murder. A. I. R. 19 34 Sind. 89. 'The judgment of any Appellate 
Court other than a High Court must under s. 357 rpd with s. 424, contain 
among other things the point or points for determination, the decision thereon 
and the reason for the decision. 37 C. 194= ii C. L. J. 410== 11 Cr. L. J. 348— 5 
Ind. Cas. 999. Under this section, the judgment of a Criminal Court should be 
written in the language of the Court or in English. 4 C. L. J. 282 = 4 Cr. L. J. 162. 
An appellate Court must give reasons for the decisions in its judgment. 98 Ind, Cas. 
716=27 Cr. L. J, 1404= A. I. R. 1927 Nag, 88. The provisions of section 362, Cr. 
Pro. Code are mandatory. 8 Pat. 904. 

Clause (6)— -If an accused is convicted of an offence punishable tvith death 
and the sentence of death is not passed, the reason as to why the Court has not 
passed the sentence of death should be given as required by s. 367 (5) (Jo5)j 
Ind. Cas. 804=4 O. W. N. 977 ; see also 33 C. W. N. 1226 ; 30 Cr. L. J. 571 ; 

29 Cr, L. J. 682 ; 29 Cr. L. J. 540 ; 7 Lah. 141 = 27 P. L. R. 332. Capital sentence 
is not improper even jn cases of constructive guilt of murder. 13 P. L. T. 702=311 
Pat, 807 = 34 Cr. L. J. 427 = A. I. R.T933 Pat. 100. Weak evidence does not justify 
transportation for life but acquittal. 13 P. L. T. 702=11 Pat, 807 = 34 Cr. L. J. 
427 = A. I. R. 1933 Pat. 100. Reasons must be adequate for passing lesser sentence. 
Ibid. Death Is the penalty for deliberate fratricide. 34 Cr. L. J. 395 = A. I. R. 1934 
Pat. 180. 

, " rj 1 S68. (0 When any person is sentenced to 

Sentence of death. ^ sentence shall direct that he be 

-hanged by the neck till he is dead. 

( 2 ) No sentence of transportation shall speci- 
Sentence of transportation. which the person sentenced is to 

be transported. 

369. "^[Save as otherwise provided by this Code or by any other law for 
^ , the time being in force or, in the case of a High 

Court not to alter judgment. Court, established by Royal Charter, by the 
Letters Patent of such High Court, no Court], when it has signed its judg- 
ment, shall alter or review the same, except t to correct a clerical error, 

Notes.-r-No Magistrate can add to or alter the proceedings or judgment in any 
case after they are signed and published. 10 C. W. N. 1062 = 4 Cr. L. J. 210=4 
C. L. J. 415 ; 23 B. 50 ; 26 Cr. L. J. 1289 ; 1916 P. R. 25 ; 19 Cr. L. J. 225 ; 12 
Bom. L. R. 521. A Court has no jurisdiction to review o( revise its own orders. 

I O. W. N. 891. Judgment contemplated by s. 369 is only a decision on the merits. 
A. I. R. 1928 Rang. 288. Judgment of two Judges as Criminal Bench cannot be 
over-ridden by any other Judge or Bench of Judges. 38 C. W. N. 25 = 145 Ind. Cas, 
937 = A. L R. 1933 Cal. 870. But Court has inherent power to revise its own parte 
orders. But such power cannot be involved when code has made express provision. 
A. I. R. i9.3i Pat. 81 = 32 Cr. L. J. 551 = 11 P. L. T. 892. High Court can re-bear 
criminal case dismissed for default and not on merits, 23 Cr. L. J. 750= A. L R. 
1924 Lah. 310=69 Ind. Cas. 638 ; see also 46 M. 382 = 24 Cr. L. J. 439=44 M. L. J. 
430= A. I. R. 1923 Mad. 426=32 Ind. Cas. 599. The Court has no jurisdiction to 
review or revise its own orders in criminal matters. 26 Cr. L, J. 543= A, 1 . R. 1925 
.Oudh. 476=85 Ind. Cas. 383. But in case of accidental omission to pass an order 
under s. 520, successor can pass the same, order under s, 517. 43 M. 
,L. J. 87=24 Cr. L. J, 159 =^ 7 ^ Ind. Cas. 5i = A. I. R. 1922 Mad. 329. 
Entry in order sheet “Enter false, mistake of law” is order finally disposing of 
the case and therefore the Magistrate has no jurisdiction to alter or review that 
order, i Pat L. R. Cr. 97=24 Cr. L. J. 48i = A. I. R. 1923 Pat 532=72 Ind. Cas. 
945. Where Sessions Judge passes a sentence of fine but omits to pass a sentence 
in default of payment of fine, he cannot order subsequently. Proper course is to 
submit to High Court to enhance the punishment by inflicting imprisonment in 

* These words were substituted for the words, “No Court other than a High 
Court’’ by s. ioi, ibid. 

t The words and figures “as provided in sections 395 and 484 or’' were omitted 
by s. IOI of the Code of Criminal Procedure (Amendment) Act, 1923 (XVfl! 
.of 1923)- ~ 
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default of payment of fine. 23 Bora. L. R. 846*22 Cr. L. J. 6o8 = A. L R, 1921 
Bom. 368*62 Ind. Cas. 880; see also 20 Bom. L. R. 87* 19 Cr. L. J. 279*42 B. 
202*44 Ind. Cas. 183. It is not open to a Magistrate to review an order which is 
final so far as one party is concerned, under s. 145. 26 Cr. L. J. J289* A. 1. R. 1935 
Nag. 457*89 Ind. Cas. 153. Order of discharge under s. 209 or s. 203 is not 
judgment within the meaning of s. 369. 33 C. W. N. 974* 1930 Cr. C, 13 — 31 
Cr. L. J. 26o*A. L R. 1930 Cal. 61* i2i Ind. Cas. 401. Revisions against coviction 
dismissed by a High court Judge cannot be reviewed. 30 P. L. R. 409*1929 Cr. C. 
429*10 Lah. 241*30 Cr. L. J. 81 5* A. I. R. 1929 Lah. 797 ==117 Ind. Cas, 569 ; see 
also ; 20 Cr. L, J. 447*51 Ind. Cas. 271 ; 50 Ind. Cas. 25*46 C. 60*20 Cr. L. J. 
265*38 A. 134* 17 Cr. L. J. 47*32 Ind. Cas, 235. Sessions Court cannot review 
its own order. 18 Cr. L. J. 332*38 Ind. Cas. 444 ; see also A. I. R. 1934 Oudh. 85. 
Orders under s. 146 of Cr. Pro. Code cannot be reviewed by the same court though 
clerical errors may be corrected under s. 369. 19 Cr. L. J, 225*43 Ind. Cas. 817 ; 
see also 18 Cr. L. J. 556===2i C. W. N. 344. Section 561A is in no way limited or 
governed by s. 369. High Court has inherent power to re-consider sentence when 
ends of justice require. 5 O. W. N. 641*29 Cr. L. J. 893* A. I. R. 1928 Oudh, 403 ; 
see also 9 L. L. J. 42*28 Cr. L. J. 239*A. I R. 1927 Lah. 139; 10 Lah. 1*29 Cr. 
L. J. 669*30 P. L. R. 247*A. 1. R. 1928 Lah. 462; 1934 A. L. J. 204. Order 
enhancing without notice to accused is void and Court can re-hear the case. 47M, 
428*46 M. L. J. 456*26 Cr. L. J. 370. Judgment even of High Court is trial when 
signed, 50 M. L. J. 51*37 Cr, L. J. 184 ; 27 Cr. L. J. 339* A. I. R. 1926 Nag. 323. 
Order of rejection of appeal is not judgment. A. I. R. 1934 AIL 206. Power of review 
is not allowed in criminal cases. A. I. R. 1935 All. 60 ; A. I. R. 1935 59- 


Presidency 

judgment 


Magistrate's 




370. Instead of recording a judgment in 
manner herein-before provided, a Presidency 
Magistrate shall record the following particu* 
lars's — ■ ^ 
the serial number of the case ; 
i) the date of the commission of the ojBfence ; 

(c) the name of the complainant (if any) ; 

(^) the name of the accused person, and (except in the case of an 
European British subject) his parentage and residence • 5 - 

(e) the offence complained of or proved ; 

(/) the plea of the accused and his examination (if any) ; 

(g) the final order ; 

{hj the date of such order ; and 

(f) in all cases in which the Magistrate inflicts imprisonment, or fi.ne 

exceeding two hundred rupees, or both, a brief statement of the 
reasons for the conviction. 

Notes. — Although s. 370 allows a Presidency Magistrate to record merely the 
reasons for a conviction, instead of recording a judgment, this must be done in 
such a manner that the High Court, in revision, may be in a position to judge 
whether there were sufficient materials, before him to support the conviction. 
8 C. W. N. 587. This section requires that the Presidency^ Magistrate should 
instead of recording a judgment, record certain particulars and in case of conviction 
and sentence of imprisonment or fine exceeding Rs. 200, a brief statement of 
the reasons for the conviction. 30 C. W. N. 981 =97 Ind. Cas, 651*27 Cr. L. J. 
1131 = A. f. R. 1926 Cal 1109. Where a conviction sheet by a Presidency Magistrate 
does not contain any record of the examination of the accused under s. 242 Cr.^ Pro. 
Code, and no statement of the reasons for the conviction is recorded, the conviction 
should be set aside and retrial ordered. 91 Ind, Cas. 542=^27 I-* J- iio=*A, 1. R. 

1926 Cal 692. Where a substantive sentence of imprisonment is passed, the 
Honorary Presidency Magistrate must record the reasons for the conviction. 
44 M. L. J. 84*71 Ind. Cas. 212*24 Cr. L. J, 84. Under sub-section (i). a 
Presidency Magistrate who tries and convicts an accused in a summary trial is 
bound to give reasons for the conviction. 1923 Mad. 144* While the column 
provided for recording particulars in the form prescribed by s. 370 of the Criminal 
Procedure Code, must be filled up, no new and fast rule was contemplated as to 
now that should be done. 56 c. 1067^33 U, W. N 543 * Order of conviction 
without recording other particulars vitiates order. 35 C. W. N. 868*33 Cr. L. J, 
Cr. C. 10* A. I. R. 1932 Cal 62. Non-compliance with s. 370 is seriously 
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condemned.’ 136 Ind. Cas. i36==35 C. W. ,^N. 867 — 33 . Cr. L. , J. 265 = ^.^ I. R. 
1032 Cal 64. Practice ■ of Presidency Magistrates : to dispose of cases ■ witliont 
giving reasons as required by s. 37<> should be disconiuiued. 36,0. W. N. 853 = 
IQ33' Cr. a 632^33 Cr, L. J. 729= A. I. R. 1932 Cal. 655 ; see 37 G. W. N. 368===34 
Cr.L. j: 1059=60 c. 656=A. L R. '1933 Gal 533. Mere recording evidence and 
saying case is proved is not ' fulfilling conditions , of s. 370 which requires reason 
to be given for conviction. A- 1. R. 1932 Cal ,6:55 — 36 C. W.'.M. 852 = 33 Cr. L. J. 
729. Judgment should explain reasons for believing prosecution. 16 Cr. L. J. 
771 = 17 Bom. L. R. 890=31 Ind. Gas. 371. Absence of reasons for the finding 
vitiates conviction. 31 M. L. T. 400=23 Cr. L. J. 602 = 88 ind. Cas. 820 ; but see 
81 Ind. Cas. 908 = 25 Cr. L. J. io84«20 M. L. W. 330. Words *‘if any” used m 
clause (f) cannot be properly be used as modifying provisions of s. 342 as regards 
Presidency Magistrate. 45 B. 672=27 Cr. L. J. 17= A. 1. R. 1921 Bom. 374=^59 
Ind. Cas. 129. There is no objection to Magistrates* referring to document on 
record instead of taking the trouble of rewriting those portions^ which should be 
included in his final order. 30 C. W. N. 981 = 27 Cr. L. J. 1131 = A. L R. 1926 Cal. 
1109 = 97 Ind. Cas. 651* 

871. (t) On the application of the accused a copy of the judgment, 

or when he so desires, a translation in his 
Copy of judgment, etc. to language, if practicable or in the language 

Qf thc Court, shall be glveu to him without 
' delay. Such copy shall, in any case other than 

a summons case, be given free of cost, 

( 2 ) In trial by jury in a Court of Session, a copy of the heads of the 
charge to the jury shall, on the application of the accused, be given to him 
without delay and free of cost. 

( 3 ) When the accused is sentenced to death by a Sessions Judge, such 

^ ^ J Judge shall further inform him of the period 

within which, if he wishes to appeal! his 
appeal should be preferred. 

372. The original judgment shall be filed with the record of proceedings, 

^ , ■ and, where the original is recorded in a different 

Judgment when to be tran- language from that of the Court and the accused 

SO requires, a translation thereof into the language 
of the Court shall be added to such record. 

373. In cases tried by the Court of Session, 
the Court shall forward a copy of its finding and 
sentence (if any) to the District Magistrate within 
the local limits of whose jurisdiction the trial 
was held. 


Court of Session to send 
copy of finding and sentence 
to District Magistrate. 
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32 C. W. N. 345=29 Cr. L. J, 546= A. L R. 1928 Cal 430= 109 Ind Cas. 482 ; A. I 
R. 1931 Cal 174 ; 32 C. W. N. 702 = 29 Cr. L. J. 833 = 111 Ind. Cas. 385. Where 
there is misdirection in charge to jury so as to cause failure of justice, verdict and 
sentence must be set aside. 26 C. W. N. 1002=523 Cr. L, J. 5675= A. I. R, 1922 Cal 
124=68 Ind. Cas. 407. If evidence in case affords such degree of certainty of guilt 
of accused as mentioned in s. 3 of the Evidence Act sentence must be based on 
facts found proved by however little the proof of them exceeds the standard stated 
in the section ; otherwise the accused must be acquitted. 27 Cr. L. J. 731 = A. I R, 
1926 Nag. 360=95 Ind. Cas. 59. Where man rushes into brawl with a heavy hatchet, 
strikes neighbour unable to defend and kills him, capital sentence should nor be 
reduced 5 O. W. N. 29=29 Cr. L. J. 230= A. I R. 1930 Oudh 221==: 107 Ind. Cas. 177. 
In Bombay High Court in cases of sentence of death even tlio^^ on unanimous, 
verdict of jury, whole case is re-opened before High Court on matters of fact as well 
as on matters of law. 16 Cr. L. J. 818=17 Bom. L. R. 1072 = 31 Ind. Cas. 994. 
Person convicted in trial by jury along with others, and sentenced to death can 
appeal on matter of fact and "law. 140 Ind, Gas, 846=34 Cr. L. J. 83=13 P. L. T. 
440= A. I. R. 1932 Pat. 302. High Court can set aside conviction without remanding 
case if there is sufhciem evidence. A. I. R, 1933 Cal 426 (S. B.) = 34 Cr. L. J. 533= 
37C. W. N, 595. • 

375 , ( 1 ) If when such proceedings are submitted the High Court thinks 
^ , . that a further inquiry should be made into, or 

quarto' be ’maL addi- additional evidence taken upon any point bearing 
nonal evidence to be taken. upon the guilt or innocence of the convicted 

person, it may make such inquiry or take such 
evidence, itself, or direct it to be made or taken by the Court of Session. 

(2) Such inquiry shall not be made nor shall such evidence be taken in the 
presence of jurors or assessors, and, unless the High Court otherwise directs the 
presence of the convicted person may be dispensed with when the same is made 
or taken. 

( 3 ) When the inquiry and the evidence (if any) are not made and taken by 

the High Court, the result of such inquiry and the evidence shall be certified 
to such Court. . 

Notes.— Vide 12 Cr. L, J. 412 = 11 Ind. Cas. 596=16 P. W. R. 1911 ; 77 Ind 
Cas. 481. 

376 . In any case submitted under section 
lower of High Court to con- ^74 whether tried with the aid of assessors 

sentence or annul conv.c- 


Confirmation or new sen- 
tence to be signed by two 
Judges, 
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CHAPTER XXVIIL 
Of Execution. 

381. When a sentence f death passed by a Court of Session is submitted 

^ . f j j to the Hkh Court for confirmation, such Court 

uttfer section°^7^'^ passed Session shall, on receiving the order of con- 
^ ’ firmation or other order of the High Court there- 

on, cause such order to be carried into effect by issuing warrant'^ taking such 
other steps as may be necessary. 

382. If a woman sentenced to death is found to be pregnant, the High 

^ . r 1 Court shall order the execution of the sentence 

■» b. postpone and ir U dnnks 
commute t the sentence to transportation for life. 

Notes. — ^The High Court is the only Court in which the law has vested the 
power of postponing the execution of a sentence of death passed and confirmed on a 
woman found to be pregnant. 2 Weir. 44i ; see also 34 P, R. 1878 Cr, 

383. Where the accused is sentenced to transportation or imprisonment 

_ . . , in cases other than those provided for by section 

Execution of sentences of Court passing the sentence shall forth- 

menf^n^other^care^s. with forward a warrant to the jail in which he 

, r., ... ’ is, or is to be confined, and unless the accused 

is already confined in such jail, shall forward him to such jail, with the 
warrant, _ 

* 5 ^ Sch. ^ Froms XXX V and XXXVI, infra. 
t See Sch. V, From XJCXVI, infra. 
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Notes. — A Magistrate has no power to sentence an accused to suffer irnprison- 
ment in a police lock-up. The terms “prison"’ and do not include any place 

for the confinement of prisoners who are exclusively in the custody of the police. 
7 L. B. R. 62 = 22 Ind. Cas. 154=15 Cr. L. J. 10. Antedating of sentence is against 
spirit of ss. 383 and 397. 142 Ind. Cas. 728 = A. L R. 1933 Rang. 28. 

384 * Every warrant for the execution of a sentence of imprisonment shall 
r be directed to the ofHcer in charge of the jail, or 
other place in which the prisoner is, or is to be, 
confined. 

38 S. When the prisoner is to he confined 
in a jail, the warrant shall be lodged with the 
jailor. 

050. wnenever an offender has been sentenced to pay a fine, the 
, rz* Court passing the sentence may take action for 

Warrant for levy of fine. the recovery of the fine in either or both of the 

following ways, that is to say, it may— 

(a) issue a warrantt for the levy of the amount by attachment and sale of 
any movable property belonging to the offender ; 

(^) issue a warrant to the Collector of the District authorising him to 
realise the amount by execution according to civil process against 
the movable or immovable property, or both, of the defaulter ; 
Provided that, if the sentence directs that in default of payment of the 
fine the offender shall be imprisoned, and if such offender has undergone the 
whole of such imprisonment in default, no Court shall issue such warrant unless 
for special reasons to be recorded in writing it considers its necessary to 


Direction of warrant 
execution. 


Warrant with whom to be 
lodged. 
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* The provisions of ss. 387 and 385 have been declared to apply to fine imposed 
(i) under the Andaman and Nicobar Islands Regulation 1876 (III of 1876 ) — see s. 35 
as amended by the Andaman and Nicobar Islands Regulation, 1884. (I of 1884), s. 7 ; 
and (2) under the Police Act, 1861, s. 37, The provisions of section 387 have been 
Mended under s. I (2) to the Commissioner of Police, Calcutta see Ben. R. and O, 

t These words and figures were substituted for the words “such warrant*’ by 
®* Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 

J'lTiis ytord was substituted for the word “distress” by ibid. 

§ Section 388 was substituted by s. 3 of the Code of Criminal Procedure (Second 
Amendment) Act, 1933 (XXXVII of 1923). 

il For form, see Sch. V, Form XXXVIIA, infra. 


decree. A. I. R. 1929 Mad. 383=119 Ind. Cas. 33. Immovable property of agricul- 
turist can be attached and sold in execution of an order passed under s. 380. 50B 

844=28 Bom. L. R. i 23I=A. I. R. 1926 Bop. 582=99 Ind.Cas.3t0- Undivided 
share in immovable property cannot be seized. 12 Pat. 29-3301* * * § . L. J. 872—13 
P. L. T. 549=A. I. R. 1932 Pat. 292 (S. B.). Where property seized under s. 386 [i ) 
(a) and petitioners claim property to be joined, the proper procedure is to proceed 
under clause (^}. 138 Ind. Cas.^ 3 io =33 Cr. L. J. 671=13 P. L. T. 235 = A, I. R. 
1933 Pat. 212 ; see also 142 Ind* Cas, 524= 1933 Cr. C. 189=34 Cr. L. J. 354 = A. L 
R. 1933 Sind. 43. Bullocks belonging to Hindu joint-family cannot be attached 
and sold under s. 386. (i) (a). 29 N. L. R. 320=1933 Cr. C. 932 = A. L R. 1933 Nag. 
248; see also 34 Cr, L. J. 579=600. 85i = A. L R. i 933 Cal. 401. Fme of son 
cannot be recovered from father’s property. 34 Cr. L. J. 467 = 34 P. L. R. 432 - bi 
case of attachment of property under s. 386, Magistrate is under a duty to investigate 
claim as under C. P. Code, Order 21, rule 58. 1933 A. L. J. 265 = 34 Cr. L. J. 847 = 
A. I. R. 1933 All. 135. Where property atta,ched under s. 386 is claimed by third 
person, Magistrate should stay sale to give claimant time to establish his right. 
34 Bom. L. R. 1102=56 B, 364=33 Cr. L. J. 805 = A. I. R. 1932 Bom. 476. Undivided 
share cannot be seized. 37 C. \\ . N. 567 = 34 Cr. L. J. 503 = A. L R. 1933 Cal. 402. 
No more than interest of offender in joint-family property can be attached. Proper 
" course is to proceed, under Civil P. Code, Order 21 rule 47. 138 Ind. Cas. 548=1932 

M. W. N, 457=*63. M. L. J. 142 = 55 M. 1041. It is desirable that rules mentioned 
by sub-section (2) should be framed. 34 Bom. L. R, 1102 = 56 B. 364 = 33 Cr. L. J. 
805 = A. 1 . R. 1932 Bom. 476. The expression “movable property” does not include 
salary which is not drawn. A. I. R. 1934 Rang. 82. The words “summary deter- 
mination” in s. 386 (2) indicate that the claim should be made promptly and only so 
long as the attachment subsists. 13 Pat. 317=15 P. L. T. 57 = A. L R. 1934 Psib 
i8i (S. B.). As regards subsistence of attachment, iWd. 


* 387 * t [A warrant issued under section 386, sub-section (i), clause O2), 
Effect of such warrant. by any Court) may be executed within the local 

limits of the jurisdiction of such Court, and,, it 
shall authorise the J[attachment] and sale of any such property without such 
limite, when endorsed by the District Magistrate or Chief Presidency Magistrate 
within the local limits of whose jurisdiction such property is found. 

Suspension , of execution of J '" 5 " 

sentence of imprisonment. sentenced to fine only and to imprisonment in 

default of payment of the fine, and the fine is 
not paid forthwith, the Court may— 

{a) order that the fine shall be payable either in full on or before a date 
not more than thirty days from the date of the order, or in two or 
three instalments, of which the first shall be payable on or before a 
date not more than thirty days from the date of the order and the 
other or others at an interval or at intervals, as the case may be, 
of not more than thirty days, and 

( 3 ) suspend the execution of the sentence of imprisonment and release the 
offender, on the execution by the offender of xi bond,[| with or with- 
out sureties, as the Court thinks fit, conditioned for his appearance 
before the Court on the date or dates on or before which payment 
of the fine or the instalments thereof, as the case may be, is to be 
made ; and, if the amount of the fine or of any instalment as the 
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cash may be, is not realised on or before the latest date on which 
it is payable under the order, the Court may direct the sentence of 
imprisonment to be carried into execution at once ; 

(2) The provisions of sub-section (1) shall be applicable also in any case 
in which an order for the payment of money has been made on non-recovery 
of which imprisonment maybe awarded, and the money is not paid forth- 
with ; and if the person against whom the order has been made, on being 
required to enter into a bond such as is referred to in that sub-section, fails 
to do so, the Court may at once pass sentence of imprisonment.] 

Notes — Where sentence is not of fine only, instalments cannot be allowed. 143 
Ind. Cas. 120=56 C. L, J 73 = A. 1 . R, 1933 Cal. 308=34 C. L. J. 530. Section 388 (i) 
has no application if sentence of imprisonment is nominal. A. 1 . R. 1934 Rang. 1 1 S. 
388 (2) refers only to order for payment of money which is not punishment inflicted 
Idl'd, 

* 389 . Every warrant for the execution of any sentence may be issued 
,,,, . either by the Judge or Magistrate who passed 

Who may issue warrant. sentence, or by his successor in office. 

390 . When the accused is sentenced to whipping only, the sentence 
„ . - ^ . shall t[subject to the provisions of section 3911 

whfppinronlv^ sentence o executed at such place and time as the Court 
^ may direct. 

Notes. — Vide i L. B. R. 53. A direction that the sentence of whipping should 
be executed as soon as practicable is in a case not falling under clause (a) or clause 
(b) sub-section (i) of s. 391 proper order. 30 Bom. L. R. 389=29 Cr. L. J. 573= 
A. I. R. 1928 Bom. 138. 


Execution of sentence of 39 j fi) When the accused— 
whipping, in addition to im- ' ' 

prisonment. 

t (a) is sentenced to whipping only and furnishes bail to the satisfaction 
of the Court for his appearance at such time and place as the Court 
may direct, or 

(d) is sentenced to whipping in addition to imprisonment, 
the whipping shall not be inflicted until fifteen days from the date of ihe 
sentence, or if an appeal is made within that time, until the sentence, is con- 
firmed by the Appellate Court, but the whipping shall be inflicted as soon as 
practicable after the expiry of the fifteen days, or, in case of an appeal, as soon 
as practicable after the receipt of the order of the Appellate Court confirming 
the sentence. 

(2) The whipping shall be inflicted in the presence of the officer-in-charge 
of the jail, unless the Judge or Magistrate orders it to be inflicted in his own 
presence. 

( 3 ) No accused person shall be sentenced to whipping in addition to 
imprisonment, when the term of imprisonment to which he is sentenced is 
less than three months. 

Notes — Where the punishment of whipping is not awarded in addition to 
imprisonment but is a separate sentence for a separate offence, the immediate 
execution of it would not be illegal. 2 weir. 446. Under clause (3) a sentence 
of whipping cannot be passed in addition to imprisonment when the, term of 
imprisonment is less than three months. 2 Bom. L. R. 54. When an accused 
is convicted of two offences, for one of which he is sentenced to imprisonment 
and for the other to whipping, it is not permissible to postpone the whipping 
merely because the accused appeals against his conviction for the latter offence. 

* Sie foot-note {*) on p, 300, anU, 

t These words and figure were inserted by s, 2l of the Criminal Law Amendment ^ \ 
Act, 1921 (XII of 1923). , , . , ■ 

t These words were substituted for the words sentenced to whipping in -addi^ 
tion to imprisonment in a case which is subject to appeal” by s. 22, tdid r . 


J. V J 







Whipping not to be inflicted 
if offender not in fit state of 
health. 


* These words were added by s. 7 of the Whipping Act, 1909 (IV of 1909). 
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iBom L R 436. The sentence of whipping in addition to imprisonment the, term 
of which is less than three months is illegal under s. 391 (3). 2 Weir. 447-. An order 
that the sentence of whipping shall be indicted after sentence of imprisonment is 
over is illegal. A, I. R. I934 55*^ 475* 


392 . 


Mode 

ment. 


(i) In the case of a person of or over sixteen years of age whipping 
: ^ V shall be inflicted with a light rattan not less than 

of inflicting punish- half an inch in diameter, in such mode, and on 
such part of the person, as the Local Government 

directs ; and, in the case of a person under sixteen years of age, it shall be 
indicted in such mode, and on such part of the person, and with such 
instrument, as the Local Government directs. 

( 2 ) In no case shall such punishment exceed thirty stripes *[and, in 

the case of a person under sixteen years of 
Limit of number of stripes. gjja,]} jjQt exceed fifteen stripes.] 

Notes, — Under the provisions of ss. 392 and 393, not more than one sentence 
of whipping and that not exceeding 30 stripes, should be awarded at one time. 
U. B. R. 1906. Cr. Pro. Code. 47=4 Cr. L. J. 281. 

893. No sentence of whipping shall be 
Not to executed by mstal- executed by instalments ; and none of the follow- 
meats. Exemptions. persons shall be punishable with whipping, 

namely : — 

(a) females ; 

{b) males sentenced to death or to transportation or to penal servitude 
or to imprisonment for more than five years ; 

(/) males whom the Court considers to be more than forty-five years of age. 

Notes. — It is improper to punish an accused person with whipping, when he 
has been on the same day sentenced in' another ease to transportation for seven 
years, this being contrary to the provisions of s. 393 of the above Code. U. B. R. 
(1892 — 1896) Vol. 44. The word “sentenced*’ which occurs in s. 393 Cr. Pro. Code 
and Burma Act, 8 of 1927, must be read in a general seize. A person sentenced for 
any period exceeding period fixed by Act whether in conviction in one case or in 
more than one, cannot be punished with whipping, 7 Rang. 769—31 Cr. L. J, 176= 
A. I. R. 1930 Rang. 138— 120 Ind, Cas. 697. Section 393 (d) refers to execution and 
not passing of sentence of whipping. Sentence of whipping is illegal where imprison- 
ment is for more than five years. 3 L. L. J. 395=21 Cr. L. J. 306— 55 l^d. Cas. 
466. Period of imprisonment to which already sentenced need not be taken into 
account for awarding whipping for offence committed subsequent to sentence. A. 1 . R. 
1934 Rang. 58. 

394. (r) The punishment of whipping shall not be inflicted unless a 

medical officer, if present, certifies, or, if there 
is not a medical officer present, unless it appears 
to the Magistrate or officer present, that the 
offender is in a fit state of health to undergo such 

punishment.. 

( 2 ) If, during the execution of a sentence of whipping, a medical officer 

certifies, or it appears to the Magistrate or officer 
Stay of execution. present, that the offender is not in a fit state of 

health to undergo the remainder of the sentence, the whipping shall be finally 
stopped. 

395. (i) In any case in which, under section 394 , a sentence of whipping is 

_ wholly or partially prevented from being executed, 

5^^ theofender shall be kept in custody till the 
tlof be inflicted un er sec ion ^jjich passed the sentence can revise it ; 

and the said Court may, at its discretion, either 
remit BUvk sentence, or sentence, the offender in lieu of whipping, or in lieu of 
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SO much of the sentence of whipping as was not executed, to imprisonment for 
any term not exceeding twelve months* [or to a fine not exceeding five hundred 
rupees] which may be in addition to any other punishment to which he may 
have been sentenced for the the same offence. 

(2) Nothing in this section shall be deemed to authorize any Court to inflict 
imprisonment for a term * [ora fine of an amount I exceeding that to which the 
accused is liable by law, or that which the said Court is competent to inflict. 

Notes — In the absence of the Magistrate who passed the original sentence, the 
District Magistrate is “the Court which passed the the sentence,” within the meaning 
of this section. 20 F. L. R. 1904=33 P. R. 1901 Cr. This section only gives authority 
to remit altogether a sentence of whipping or so much of it as has not been executed, 
or to impose a sentence imprisonment for a term not exceeding 12 months in lieu of it. 
U. B. R. (1892 — 1896) Vol. I, 45, The word “imprisonment*' in this section, means a 
substantive sentence of imprisonment and not imprisonment in default of payment of 
fine. Where a sentence of whipping cannot be carried out, the only course open to 
the Court is to remit the sentence of whipping or to order imprisonment in lieu of it. 
A. W. N. 1889,93. 

396 . (i) When sentence is passed under this Code on an escaped convict, 
Execution of sentenrec. nn Sentence, if of death, fine or whipping, shall, 

escaped convicts subject to the provisions hereinbefore contained, 

take effect immediately, and, if of imprisonment, 
penal servitude or transportation shall take effect according to the following rules 
that is to say — 

( 2 ) If the new sentence is severer in its kind than the sentence which such 
convict was undergoing when he escaped, the new sentence shall take effect 
immediately. 

( 3 ) When the new sentence is not severer in its kind than the sentence 
the convict was undergoing when he escaped! the new sentence shall take 
effect after he has suffered imprisonment, penal servitude or transportation, 
as the case may be, fora further period equal to that which, at the time of 
his escape, remained unexpired of his former sentence. 

Explanation. — For the purposes of this section— 

{a) a sentence of transportation or penal servitude shall be deemed 
severer than a sentence of imprisonment ; 

( 5 ) a sentence of imprisonment with solitary confinement shall be deemed 
severer than a sentence of the same description of imprisonment 
without solitary confinement ; and 

(^) a sentence of rigorous imprisonment shall be deemed severer than a 
sentence of simple imprisonment with or without solitary con- 
finement. 

Notes -—When an accused was released by mistake and the mistake was dis- 
covered, five days after the release, the Magistrate directed the sentence to begin on 
the day on which he was re-arrested. B. R. (1897 — 19^1) Vol, I. 89. 

397. When a person already undergoing 
Sentence on offender dready ^ sentence of imprisonment, penal servitude 
sentenced for another offence, transportation, is sentenced to imprison- 

ment, penal servitude or transportation, such imprisonment, penal servitude 
or transportation shall commence at the expiration! of the imprisonment, 
penal servitude or transportation to which he has been previously sentenced, 
[t unless the Court directs that the subsequent sentence shall run concur- 
rently with such previous sentence.] 

^ These words were inserted by s. 105 of the Code of Criminal Procedure 
(Amendment) Act» 1923 (XVIII of 1923). 

f In the case of a youthful offender, however such sentence run concurrently— 5 -?^ 
s. 32 of the Reformatory Schools Act, 1897 (Vlll of 1897) . r/^ • • 1 

% These words were inserted by s. 106 of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVllI of 1923) , ' 
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Savings as to sections 396 
and 397vy, : 


* This proviso was added by ibid,. 


*f Provided that, if he is undergoing a^sentence^ of imprisonment, and the 
sentence on such subsequent conviction is one of transporation, the Court 
may, in its discretion, direct that the latter sentence shall commence 
immediately, or at the expiration of the imprisonment to which he has been 

previously sentenced : , , , ^ 

Provided, further, that where a person who has been sentenced to 
imprisonment by an order under section 123 in default^ of furnishing security 
is, whilst undergoing such sentence, sentenced to imprisonment for an offence 
committed prior to the making of such order, the latter sentence shall 
commence ‘.immediately.] 

Notes.—The passing of concurrent sentences is opposed to the provisions of 
this section. 2 Bom. L. R. in. A Magistrate of the first class sentenced the 
accused to two years' rigorous imprisonment on the 6th February on conviction for 
theft. The Sessions Judge, a month afterwards, sentenced him in another case to 
three years’ rigorous imprisonment, which, he under s. 317, Criminal Procedure 
Code, directed, should begin to take effect on the expiration of the sentence passed 
by the magistrate. On apppeal the conviction and sentence passed by the 
Magistrate were reversed. that the sentence passed by the Sessions Judge 

must be deemed to have commenced from the time it was ordered to commence, viz, 
from the expiration of the sentence passed by the Magistrate whether by reversal 
orby completion of the punishment. Rat. Un. Cr. C. 139. Under this section, a 
Sessions Judge may direct that a sentence of transportation, passed on a person 
already undergoing a sentence of imprisonment, shall commmence immediately 
or on the expiration of the imprisonment to which he has been previously sentenced. 
2 Weir. ^53. This section of the Criminal Procedure Code enacts that,^ when a 
person already undergoing a sentence of imprisonment, is sentenced to imprisonment 
etc, such imprisonment, etc. shall commence at the expiration of the imprison- 
ment, etc., to which he has been previously sentenced. U. B. R. (1892 — 1B96) 
vol. *1, 40. A person sentenced to imprisonment is “undergoing" that im- 
prisonment within the meaning of section 397 of the Code from the moment 
the sentence is passed. 2 Weir 451. Where a person, who was ordered 
to be in imprisonment on failure to furnish security for good behaviour escaped 
from the custody of the Police officer, when he was being taken to jail, 
and was convicted and sentenced to a term of imprisonment, held^ that the latter 
sentence should not be postponed to the expiry of the period of imprison- 
ment for failure to give security. 2 Weir. 452. High Court has power to direct 
separate sentences of separate trials to run concurrently. 1929 A. L. J. 800 = 30 Cr. L. 

1929 All. 585 = 118 Ind. Cas. 384. Separate sentence 
at separate trials can be made to run concurrently. 33 Cr. L. J. 77=^33 Bom. L. 
R. 1163*^ A. I. R. 1931 Bom. 529. The term sentence in proviso includes order of 
detention within Cr. Pro. Code. S. 123. 9 Rang. 110=32 Cr. L. J. 7U==A, 1 . R. 

1931 Rang. 327 (F. B.) ; see also 145 Ind. Cas. 1007=10 O. W, N. 786= A. h R. 

1932 Oudh. 381 ; A, I. R- 1932 Rang. 50=9 Rang. 612 = 33 Cr. L. J. 174 - 1932 Cr. 
C. 210. Antidating of sentence is against spirit of ss. 383 and 397. A. I. R. 1933 
Rang. 28 = 34 Cr. L. J. 447=1933 Cr. C- 275. Sentences under ss. 457 and 411, 
Penal Code, and also under s. 401 with other accused, passed on same day ahhough 
separate trial can be ordered concurrently. 27 Cr. L. J. 807 — A. 1 . R. 1926 Nag. 
426=95 Ind. Cas. 472. Order detaining person who has failed to furnish security 
under chapter 8 is not sentence of imprisonment. 15 S. L. R. 205 = A. I. R. 1921 Sind, 
96=66 Ind. Cas. 191. Prisoner begins to undergo sentence of imprisonment from the 
moment sentence is pronounced. 3 Bar. L. J. 32 = 25 Cr. L. J. 1310= A. 1 . R. 1924 
Rang. ^07= 80 InH. Cas. 478. Where sentence is already passed for offence of 
committing dacoity there is no bar to the passing of a sentence under s. 400. 27 O. 
C. 385 = 26 Cr. L. J. 1412=89 Ind. Cas. 836 = A. I. R. 1925 Oudh. , 374. For the 
application of s. 397 accused should have been under going sentence of imprison- 
ment on date on which sentence was passed on him for substantive offence. 10 O. L. 
J. 593=24 Cr. L. J. 577=A. 1 . R. 1923 Oudh. 249=73 Ind. Cas. 321, 

398 . (i) Nothing in section $95 or section 
397 shall be held to excuse any person from 
any part of the punishment to which he is liable 
upon his former or subsequent conviction* 
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(2) Whenanawpd of imprisonment in default of payment of _afine is 
annexed to a substantive sentence of imprisonment, or to a .sentence of transT 
portation or penal servitude for an offence punishable with imprisonmentj and 
the person undergoing the sentence is after its execution to undergo ..a further 
substantive sentence, or further substantive sentences, of imprisonment, trans- 
portation or penal servitude, effect shall not be given to the award of imprison- 
ment in default of payment of the fine until the person has, undergone the further 
sentence or sentences. v \ 

Notes.— Section 398 provides that nothing in section .397 shall be held to 
excuse any person from any part of the pumshment to which he is liable upon 
his former or subsequent conviction. 2 Weir. 453. ^ ^ 

399. When any person under the age of fifteen years is sentenced by any 
Confinement of youthful offen- to imprisonment forhny offence, 


clers in reformatories. 


the Court may direct such person, instead of 
^ being imprisoned in a criminal jail, , shall be con- 
find in any reformatory established by the Local Government as a fit place for 
confinement, in which there are means of suitable discipline and of training in 
some branch of useful industry or which is kept by a person willing to obey such 
rules as the Local Government prescribes with regard to the discipline and train-^ 
ing of persons confined therein. 

(2) All persons confined under this section shall be subject to the rules sb^ 
prescribed., , , . ^ 

{3) This section shall not apply to any place in which the Reformatory 
Schools Act, 1897" is for the time being in force. . 

Notes. — A Judge or Magistrate is not. at .liberty in ; estimate the proper, 
sentence to pe. passed on juvenile offenders to , consider the fact that there is ho 
Reformatory. He is bound to ’^pass a sentence of punishment adequate to 
offence, 2 Weir. 453, Reformatory Schools Act, 1897 having been ' extended ' to 
the Punjab, s. 399 Cr. P. Corle stands repealed but youthful convict -'Under s. 304 
h P. Code is not liable to be dealt with under . Reformatory Schools Act. 17 P, Ri. 
Cr. 1918=25 P. W. R. Cr. 1918^x9 Cr, L. J.:9i7=47.ind.;Cas. 433. j ^ 

400 . When a sentence has been fully executed, the officer executing it shalh 
« -u ^ return the warrant to the Court from which it 

tion of sentrnce. ^ issued with an endorsement under his hand certi--, 

fying the manner in which the sentences has.been“ 
executed. 

Notes. — Where in respect of the offence under s. 411 an accused is convicted 
by the Courts of a Native State, he cannot again be convicted oh the same facts 
in British India. 73 Ind. Cas. 939=24 Cr. L. J. 715. ' 


CHAPTER XXIX, 

Of Suspensions, Remissions and Conmutations of Sentences. 

401 . (i) W'hen any person has been sentenced to punishment for an 

. offence, the Governor-General in Council or- 
Power to suspend or remit Local Government may, at any time, 

sen ences. without conditions or upon any conditions 

which the person sentenced accepts,' suspend the execution ^ of his - sentence 
or remit the whole or any part of the punishment to which he has beeh^ 

sentenced. ' ' . ’ 

(2) Whenever an application . is made to the Governor-General in 
Councilor the Local Government for the suspension or remission of a, 
sentence, the Governor-General in Council or the Local Government, 
as the case may be, may require the presiding Judge of the Court before or 


* Vill of 1897^ 
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by which the conviction was had or confirmed to stale his opinion as to 
whether the aplication, should be granted or refused, together with his reas ins 
for such opinion * [ and also to forward with the statement of such opinion a 
certified copy of the record of the trial or of such record thereof as exists.] 

■■ (3) if any condition on which a sentence has been suspended or remitted 
is, in the opinion of the Governor-General in Council or of the Local Govern- 
ment, as the case may be, not fulfilled, the Governor-General in Council of 
the Local Government may cancel the suspension or remission, and thereupon 
the person in whose favour the sentence has been suspended or remitted may 
if, at large, be arrested by any police-officer without warrant and remanded to 
undergo the unexpired portion of the sentence, 

(4) The condition on which a sentence is suspended or remitted under 
this section, may be one to be fulfilled by the person in whose favour the 
sentence is suspended or remitted, or one independent of his with 

f^(4A) The provisions of the above sub»sections shall also apply to any 
order passed by a Criminal Court under any section of this Code "or of any 
other law, which, restricts the liberty of any person or imposes any liability 
upon him or his property,] 

( 5 ) ^ Nothing herein contained shall be deemed to interfere with the right 
of J [His. Majesty, or of the Governor-General in Council when such right is dele- 
gated to him] to grant pardons, reprieves, respites or remissions of punishment* 

f C( 5 A) Where a conditional pardon is granted by His Majesty, or, in virtue 
of any powers delegated to him, by the Governor-General, any condition there- 
by imposed, of whatever nature shall be deemed to have been imposed by a 
sentence of a competent Court under this Code and shall be enforceable 
accordingly.] 

(6) The Governor-General in Council and the Local Government may, 
by general rules or special orders, give directions as to the suspension of 
sentences and the conditions on which petitions should be presented and 
dealt with. 

Notes— In a case, where it was held that the accused committed murder without 
any apparent sane motive and that the accused was at the time suffering from 
mental derangement of some sort, the High Court holding that the accused was 
not entitled to be acquitted under s* 84, Penal Code recommended the case to 
the Local Government, under this section, to be dealt with in such manner as it 
thought fit, 23 C. 604, This section has application only to persons punished with 
imprisonment, ii A. 79 - Young age, minor part played and infiuence of bad company 
are considered as intimating circumstances for reduction of sentence* uL L I 
203 = A.LR. 1929 Lah. 601; see also 7 Lah. 70=27 P. L. R. 534=A. 1 . R. 1926 
Lah. 271 = 94 Ind. Gas. 403 ; A. I. R. 1932 Lah. 250=33 P. L. R. 191 = 33 Cr L T 
484 ; A. I. R. 1932 Lab. 308-33 P- L. R. 279=33 Cr. L. J. 580= 138 Ind. Cas ‘410 ; 
A. I. R. 1933 Lab. 1021, Where ui a case of murder the plea of insanity raised 
was not made out but there were exceptional circumstances in accused’s favour 
the Court while affirming the conviction forwarded the paper to the Local Goverm- 
menu 3 ^ P- L. R. 3^i=A. I. R. 1931 Lah. 276 ; see also 8 Lah. 684=28 Cr. L. I. 
598=29 P. L. R. 104 ; A. I. R. 1934 Lah. 31. ^ 

?[ 402 . (i)] The Governor-General in Council or the Local Government, 

Power to commute punish- without the consent of the person 

m,e,n{. sentenced, commute any one of the following 

sentences for any other mentioned after it — 

?' P"«»i=TA«T„a- 

t This sub-section was inserted by 

I ®“^‘ituted.for the words "Her Majesty” by 

g Thts section was re-numbered by s. 108 of the Cnrle Af ta j 

(Amendment) Act, 1933 (XVIII of 1933). ^ " Criminal Procedure 





S.' 403 J 


■CODE OF' CRIMIMAL ' PEOCEDURE. 


death, transportation, penal servitude, rigorous imprisonment for a term 
not exceeding that to which he might have been sentenced, simple imprison- 
ment for a like term, fine. " 

Nothing in this section shall affect the provisions of section 54 or 
section 55 of the India Penal Code.Jt 

Notes — '‘Doubts have been expressed as to the consistency of section 402 with 
section 54 or 55 of the Indian Penal Code and these have now been resolved.*" — 
Statement of Objects a 7 id Reasons. 


CHAPTEE XXX* 

Op previous Acquittals or Convictions, 

403 , (i) A person who 


Person once convicted 
acquited not to foe tried 
same offence. 


or 

for 


has once been tried by a Court of competent 
jurisdiction for an offence and convicted or 
acquitted of such offence shall, while such cdnvic^ 
tion or acquittal remains in force, not be liable to 
be tried again for the same offence, nor on the 
same facts for any other offence for which a different charge from the one made 
against him might have been made under section 236,01 for which he might 
have been convicted under section 237. 

(2) A person acquitted or convicted of any offence may be afterwards tried 
for py distinct offence for which a separate charge might have been made 
against him on the former trial under section 235, sub-section (i). 

(3) ^ person ^ convicted of any offence constituted by any act causing 
consequences which, together with such act, constituted a different offence 
from that of which he was convicted, may be afterwards tried for such last- 
mentioned offence, if the consequences had not happened, or were not known 
to the Court to have happened, at the time when he was convicted, 

( 4 ) A person acquitted or convicted of any offence constituted by any acts 
may, notwithstanding such acquittal or conviction be subsequently charged with, 
and tried for, any other offence constituted by the same acts which he may have 
committed if the Court by which he was first tried was not competent to try the 
offence with which he is subsequently charged. 

(5) Nothing in this section shall affect the provisons of section 26 of the 
General Clauses Act, i 897 ,J or section 188 of this Code. 

Explanation — The dismissal of a complaint, the stopping of proceedings 
under section 249 , the discharge of the accused, or any entry made upon a 
charge under section 2 / 3 , is not an acquittal for the purposes of this sectiom 

Illustrations, 

(a) A is tried upon a charge of theft as a servant and accjuitted. He cannot 
afterwards, while the acquittal remains in force, be charged with theft as a servant, 
or upon the same facts with theft simply, or with crimmal breach of trust. 

(b) A is tried upon a charge of murder and acquitted. There is no charge of 
robbery ; but it appears from the; facts that A committed robbery at the time when 
the murder was committed ; he may afterwards be charged with, and tried for, 
robbery. 

{c) A is tried for causing grievous hurt and convicted. The person injured 
afterwards dies. A may be tried again for culpable homicide. 

{d) A is charged before the Court of Session and convicted of the culpable 
homicide of B. A may not afterwards be tried on the same facts for the murder 
of B, , , ' 

{e) A is charged by a Magistrate of the first class with, and convicted by Mm of, 
voluntarily causing hurt to B. A may not afterwards be tried for voluntarily causing 
grievous hurt to B on the same facts, unless the case comes within paragraph 3 of 
the section. 


* Sub- section (2) was added by zW. 
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{/) A is charged by a Magistrate of the second class... with and. convicted by him 
of, theft of property from' the person of B. A may be- siib.se.c|uently, charged- with, and. 

tried for robbery on the same facts. 

(£-} A, B and C are charged by a Magistrate of the first class with, and convicted 
by him of, robbing D. A, B and C, may afterwards be charged with, and tried for, 
dacoity on the same facts. 

Scope—This section amplifies the well known maxim Mvmo fe 7 /exar/, 
This section embodies the well established rule of common law that a man may not 
be put twice in peril for the same offence. 29 M. 126 ( F. B). So in the rase of an 
acquittal, the acquittal is conclusive. 38 C. 559.' The wording of this section is very 
wide and jurisdiction of the Court does not merely refer to the character and status 
of the Court to try the offence, but also refers to want of jurisdictimi on the grounds 
as shown by illustrations (/) and (^) of the section. 7 Pat. L. 1 . 383-= 27 Cr, L. J. 
840= A. I. R. 1926, P. 302. The omission to frame a charge under a section does 
not amount to an acquittal of the accused of an offence under that section. 27 Cr. L. 
J. 61 5 = 94 Ind. Cas. 359=7 P. L. R. 115 (Cr.) Trial of second complaint after order of 
discharge on first complaint is not barred. A. I. R. T935 AIL 60 ; see <aIso A. L R, 
1935 All 59. Where after notice to remove encroachment, accused was prosecuted 
but was acquitted, he is not liable to be tried again simply because another notice by 
same authority relating to same encroachment was issued. A. 1 . R. 1935 Mad. 56. 
Where ground that proceedings are barred under s. 403 (i) was not taken in revision 
petition, High Court can take notice of it suo motu, A 1 . R. 1935 Nag. 23. The 
rule of does not bar any proceedings by general principle but only by 

special enactment, aS contained in s. 13 of C. P. Code and s. 403 of the Criminal 
Procedure Code. 14 Bom. L. R. 259=4 L. B. R. 337 = 9 Cr. L. J. 21. The word 
*‘tried** in this section does not necessarily mean any decision of the case on the 
merits. 99 Ind. Cas. 855 = 28 Cr. L. J. 183. The trial of a case, commences if not 
from the moment the accused is served with a summons, certainly from the moment 
he appears in Court on the case being called. 29 Ind. Cas. 855 = 28 Cr. L, J. 183. 
Sub-section, (4) refers to the character and status of tribunal when it refers to 
competency to try ' the offence, as shown by illustrations (/) and {g). 24 
M. L. J. 463=10 Ind. Cas.. 340=36 M, 308. An acquittal by a Magistrate 
having no jurisdiction is simply void under s. 530. 8 B. 307. A second trial 
is barred if it falls under the terms of the section. 22 C, 377 ; 23 C. 975 ; 
37 Ci. 173. A subsequent trial is not barred when the facts are different 31 
C. 1007,; .12 Bom. L. R..226 ; ,2 A. L. J. 673. When the Appellate Court acquits the 
accused on the ground that the conviction was recorded without the sanction 
necessary under section 19S, and that therefore the Magistrate had no jurisdiction, 
the provisions of 5. 463 will riot bar a second prosecution, A. 1 . R. 1929 All 940. 
The Doctrine of autre fois mquit does not apply to refusal by Magistrate 
Under s. 476 to file complaint against accused. 1930 Cr. C. 1147= A. I. R. 1930 Sind. 
315; See also the principle of autrefois acquit is not applicable when the section 
is same - in both trials, but facts are wholly and completely , different, . Previous 
acquittal under s. 498 1 . P. Code is no bar to subsequent proceedings on a charge of 
subsequent detention. 29 P- L. R. 52=29 Cr. L. J. 3 = 106 Ind. Cas. 339. Test is 
whether the evidence is the same in both cases. 29 Cr. L. J. 760=10 P. L. T. 446= A, 
L R. 1928 Pat. 577=110 Ind. Cas. 722. Section 236 does not contempiate a series of 
acts constituting more than one offence, so section 403 (i) has no application where 
more than one offence has been committed by same transaction. 30 Cr. L. J, 806 
9 Pat. 585=11 P. L. T. 722=: A. L R. 1930 Pat. 26=117 Ind. Cas. 625. The true test 
ismot samuch whether facts are same in both trials, , as whether acquittal on first 
charge necersarily involves an acquittal on second charge. 48 C. 78, So when an 
accused was once -tried for misappropriation of particular suras of money on certain 
dates is again tried for misappropriation of different sum of money on date falling 
within same interval, second trial is not illegal. 1930 M. W. N. 1097 = A. I. 
R.. 4930 Mad.- 978=129 -Ind. Cas. 75 * Section 403 (0 forbids retrial only 
where person has been convicted or acquitted and such conviction or acquittal 
remains :in force. 1929 Cr. C. 294=A. I R. 1929 All 710=121 Ind. Cas. 24S. 
Section 403 i^) limits or rather explains the common law rule as meaning 
that -acquittal, or conviction for offence constituted by acts A. B. and G. will 
not for^ subsequent trial in respect of offence constituted by acts B, C and 
D; "Thts sub-section has no application to a case in which entire series or acts 
constituted both offences, n P. L. T. 720=30 Cr. L. J. 806=9 Pat, 585 = A. L R. 
i 93 oPat 36 i«li 7 lnd. Cas. 625 ; see also 1930 Lab. I055»i20 Ud, Cas. 



S. 4031 


CdDB OF CEmiMt FROCED0RB . 


224. In case of two distinct acts of omission, acquittal for one act of omission 
does not debar trial for other act of omission. A. I. R. 1933 Pat. 670. When the 
accused is guilty of three distinct offences, he can be tried for two of the offences 
although acquitted in respect of the third. 33 Cr. L. j. 4^=25 S, L. R. 9=A. L R. 
1931 Sind. 1 16. Mistaken order of acquittal in previous case when discharge alone 
was possible is no bar to subsequent trial. 36 M. Li W. 641 = 34 Cr. L. J. 12= A. I. 
R. 1933 Mad. 98. Previous acquittal in respect of gross sum between specified dales 
does not bar second trial. 1931 A. L. J. 98=32 Cr. L. J., 37^=53 A. 411 = A. f, R. 

1931 All 209. Acquittal on charge of murder is bar to trial on charge of culpable 
homicide not amounting to murder. 33 Bom. L. R, 349=55 B. 520=33 Cr. L. J. 
62 = A. I. R. 1931 Bom. 309. Previous order of release but not of acquittal is no 
bar to subsequent trial. 60 C. 149=34 Cr. L. J. 181 = 36 C. W. N. 1038= A. !. R. 

1932 Cal. 871. Prosecution should not be re-started on same facts when once 
accused has been discharged, 34 P. L. R. 833. Section 403 does not prevent 
court from doing what in essence seems at first sight to limit provisions of the 
section. 35 C. W. N. 1182 = 33 Cr. L. J. 434=18 A, I. Cr. R. 107= A. I. R. 1932 Cal. 
291 Section 403 has no application where the decision of appeal by convict and 
appeal by Government is continuation of original trial. 28 N. L. R, 233 “33 Cr. L. J. 
849=A. I. R. 1932 Nag. 121 (F. B.). Where accused has been acquitted of certain 
charge in appeal he cannot be convicted in respect of same matter in subsequent 
appeal. A. L R. 1933. Gudh. 470= 1933 Cr. C. 1393. Magistrate ordering case 
reported under s. 173 to be struck off can re-open case by calling for charge sheet 
under s. 190 (i) (c). 14 P. L. T. 162 = 12 Pat. 234= A. I. R. 1933 Pat. 242. Where 
sentence- for offence under s. 30 7 1 . P* Code is still in force it does not bar trial 
and conviction under s. 302. A. L R. 1935 Pesh. 18. 

Principle,— Section 403 contains with certain limitations common law rule that 
no man may be punished twice for same offence. 30 Cr. L. J. 806=9 Pat 585 = A. I. 
R. 1936 Pat 26=11 P. L. T. 722 = 117 Ind. Cas. 625 ; see also 30 Cr. L. J. 444=115 
Ihd. Cas. 309. Whether there has been previous- acquittal is to be determined after 
hearing the evidence and ascertaining what the facts are in this case and what were 
the facts found in the previous case. 20 Cr. L. J. 572 = 23 C. W. N. 599 = 52 Ind. Cp. 
60. . A decision that a prosecution is barred under s* 4D3 of the Code should be arriv- 
ed' ht only after an enquiry into the facts put by the complainant. 22 Cr. L. J. 67=23 
C. W. N. 543=59 Ind. Cas. 323. Only identity of charges- is looked to and not iden- 
tity of parties. 21 S. L. R. 1 = 27 Cr. L. J. iio5=A. I. R. 1927 Sind. 10=97 Ind. Cas, 
417. Section 403 is only a bar in respect of a previou s trial by a Court of competent 
jurisdiction. A. 1 . R. 1934 Pat. 411 = 15 P. L. T. 554=35 Cr. L. J. 686 ; see also 19 
Cr. L. J. 296=46 Ind. Cas. 716. 

Oonrt of competent jurisdiction. — ^The words ‘‘competent to try’’ in s. 403 
refer to the character and status of the Court which had decided the case. 23 Cr, L. J. 
305=66 Ind. Cas. 657. Where acquittal is for want of sanction, second prosecution is 
not barred. 30 Cr. L. J. 1153=1930 A. L. J. 218= A. 1 . R. 1929 AIL 940=120 Ind. 
Cas. 121 ; see also 40 B. 97=16 Cr. L. J. 761 = 17 Bom. L. R. 881 = 31 Ind. Cas. 361 ; 
39 A’293 =i 8 Cr, L. J. 546=39 Ind, Gas. 6go. Where Court trying first case is not 
competent to try subsequent case, second trial is not barred. 26 Cr. L. J. 1087= 
48 M. L, J. 49 o=A. I. R. 1925 Mad. 701 = 88 Ind. Cas. 31 ; see also 23 C. W. N. 
518=20 Cr. L. J. 112 = 29 C. L. J. 30; 20 Cr. L, J. S 33 = 5 i ind. Cas. 773; 
29 Or. L. T. 760=10 P. L. T. 446 =A. I. R. 1928 Pat. 577=110 Ind. Cas. 
792 ; 30 Cr. L. J. 54= 53 B. 69=30. Bom. L. R. 1435 = A. I. R. 1928 Bom. 530= 

1 13 Ind. Cas. 70 ; 29 P, L. R. 533 = 29 Cr. L. J. 701 = A. I, R. 1928 Lah. 844=110 Ind. 
Cas. 333 ; A. 1 . 'R. 1934 Mad, 716. But illegal conviction is not coiiviction by incom- 
petent court. A. L R. 193c Lah. 199=131 Ind. Cas. 373 - Where absence of com- 
plaint under s, 195. renders first trial infructious, second trial is not barred. 21 S. 
L. R, 1 = 37 Cr. L. J. 1105 = A. 1 . R. 1927 Sind. 10=97 Ind. Cas. 417 ; see also A. I. 
R. 1930 Lah, 1055= 129 Ind. Cas. 224. But in case of acquittal by Court wanting in 
territorial jurisdiction, accused can plead unless failure of justice is 

caused. 1933 M. W. N. 713=65 M. L. J, 529=38 M. L. W. 562=A. 1 . R. 1933 Mad. 
765 (F.Bj. Accused must show on second occasion that former Court was com- 
petent to try and acquit or convict him. Words “competent to try” mean Court is 
in a legal position to have tried and acquitted or convicted. They refer narrowly 
to the legal position of Court at time of former trial in relation to particular offence 
committed by accused and not broadly to the jurisdiction of Court with regard to the 
class of offence in general. 30 Cr. L. J, 866=9 Pat, 585= A. I. R. 1930 Pat. 26=11 

■p. L, T. 72Ss=n7 625 * . • Tr’.. ■ 
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403 applies of , acquittal to coiwiction and 
not a case, of discharge, 17 A. L. J. 867 20 Gr. L, , J. 403,=i5i Ind Gas. 163 ; see 
also 2, .P, L. J. 34-=i 8' Cr,. L. J., 296=3 P. L. W. 432 = 38, lad. Gas, ,328 ; 8 Ra„ng-. 
i = A, I. R. 5930 Rang. I56=.i25 Ind. Gas. 341 | ,26 Cr.; L., J., 129=83 lad. Gas. 
■689 ; '25 Cr.,L. J. 38S=='83 Ind. Gas. 345 I 3 ^ Cr.. L. J. 594= 116 Ind. Gas. 251 30 

Cr. L. J.' ii53=i9,3o' A. L.. J. 2i8 = A’ I. R. 1929 Ail, 940=120 Ind, Gas. ' 121 ; 

' 31 Cr. L. J. 687 = A.'I. R.. 1929. Sind. 242=124 Ind. Gas. 384 ; 4 Pat., 24=6 P. L. T. 
225=26 Cr. L. J. i7o=A. I. R. 1925 Pat. 330. Where one Magistrate discharged 
the accused, another Magistrate of a different Court cannot entertain fresh complaint 
on same facts for same offence. 28 Cr. L. J. 236= A. I. R. 1927 AIL 815=102 Ind. Gas. 
344 5 see also 56 A. 425 = A, 1. R. 1934 All. 87, Persons once charged and dischar- 
ged should not be harrassed again on same charge except on very strong grounds. 
18 Cr. L, J. 329=38 Ind. Gas. 441 ; see also 21 P. L. J. 215 = 24 Cr, L, J. 232=^71 
Ind. Cas. 696 ; 37 C. L. J. 327=50 C. 482=24 Cr, L. J. 710=73 Ind. Gas. 934. The 
explanation of s. 403 Cr. Pro. Code as to what do not constitute acquittal for 
the purposes of that section specifically includes discharge of the accused. A. 1. R. 
1934 Nag. 215 ; see also A. I. R. 1932 All. 340= 1934 Cr. C. 418, 

Burden of proof. — ^Accused must show that he has been acquitted to raise 
the plea of au^re fois acquit. He can raise the plea at any stage of proceedings. 
29Gr. L. J. 760=10 P. L. T. 446= A. I. R. 1928 Pat. 577=110 Ind, Cas 792 5 see 
also 98 Ind. Cas. 104=21 S. L. R, 154=27 Cr. L. J. I256=A. I. R. 1927 Sind. 53. 

Dismissal of oomplaint—S, 403 Cr. P. Code does not apply to dismissal of 
complaint under s. 203 Cr. P. Code. A fresh complaint on the same facts can be 
entertained. 21 Cr. L. J. 660= i P. L. T. 293 = 57 Ind. Cas. 820 ; see also 27 Cr. 
L- J- 383 = A. 1. R. 1921 All. 298=92 Ind. Cas. 895 ; 28 Cr. L. J. 304=100 Inch Cas 
384; 26 Cr. L. J. 1040=87 Ind. Cas, 928 ; 5 Rang. 697=6 Bur. L. J. 200=28 Cr, 
L. J. 912= A. I. R. 1927 Rang. 328. Where a complaint was dismissed under s. 

204 (3) for failure to pay the process fee, it does nob amount in law to an order of 
acquittal. 27 N. L. R. I3.=A. 1. R 1932 Nag, 39=130 Ind. Cas. 825. Summary 
dismissal of a complaint or discharge of accused does not invariably bar inquiry on a 
second complaint on the same facts. A. I. R. 1934 All. 514=35 Cr. L. J. 1059= 1934 A. 
L. J. 241 ; see also A. I. R. 1934 All. 877= i934 A. L. J. 648 = 35 Cr. L. J. 1177 ; 35 Cr. 
L. J. 8o2=A. I. R. 1934 Rang. 40 ; A. 1. R, 1932 Mad. 369 (F. B.) = 62 M* L. J. 469= 
55 M. 622=33 Cr. L. J. 454. 

Fresh trial barred. — Composition has the effect of acquittal only as bet- 
ween the person who is entitled to compound and the accused. 1930 M. W. N. 
692. Order of acquittal can be passed if complainant is absent, even though summons 
to accused have not been served, 53 B. 693 = 31 Bom, L. R. 795 = A. I. R. 1929 B. 
408. Trial need not be on merits, acquittal under s. 247 for further trial. 49 C. L. J. 
119-33 C; W. N. 260=30 Cr. L. J. 585=116 Ind. Cas. 174. In case of cheating 
different deceptions should form subject of one trial. 28 Cr. L. J. 235 = A, 1. R. 1927 
Mad. 444=99 Cas. 1035. Acquittal under s. 160 1. P. Code bars trial under 
Bombay District Police Act, s. 61 (o). 29 Bom. L. R. 478=28 Cr. L. J, 1032= A. I, R. 
1927 Bom. 629=106 Ind, Cas, 216. In case of conviction under s. 68, Calcutta 
Police Act for drinking and disorderly behaviour, subsequent trial under s. 103 (4) 
Merchant Shipping Act on the same facts barred. 31 C. W. N, 195=28 Cr, L. J. 
233= A. 1. R. 1927 Cal. 224=99 Ind. Cas, 1033. After acquittal on a charge under s. 
297 of 1. P. Code for entering and cutting trees in a grave yard, charge for theft on 
the same facts cannot be based. 8 Lah. 52 = 28 P. R. 518=27 Cr. L. J. 1019=96 
Ind. Cas. 875. An accused once acquitted cannot be convicted for another offence 
in respect of the same facts. 29 Cr. L. J. 282= A. I. R. 1928 Lah. 332= 107 Ind. Cas. 
766. In case of acquittal when the complaint is by one person, fresh trial on 
complaint by another person on the same facts is barred. L. R. i A. Cr. 57. 
Where a person is acquitted of a charge of abduction, this subsequent prose- 
cution for alleged rape of some final during abduction is barred. 33 Cr. L. J. 

205 = A, I. R, 1930 Rang. 360=128 Ind. Cas. 843* Breaches of trust or misappropria- 
tion of different sums of money are different offences. But trial for these offences* 
wherever possible, should be one. 49 C. LJ. 378=33 C. W. N. 454=57 C. 17= A. L R, 
1929 Cal. 457* Under s. 40 (2) Cr, Pro. Code a previous acquittal is no bar to a trial for 
any distinct offence for which a separate charge might have been made in the former 
trial under section 235 (i) of the Cr. Pro. Code. 35 Cr. L. T. 1503= 1934= M. W. N, 
A, 1. R. 1934 Mad. 673=67 M. L. J. 583 ; see also 1929 A. L. J, 1056=30 Cr. L. I, 
1089=51 A. 977 -y A. 1. R. 1929 All. 899. Autre fois acquit bars second trial on same 
facts. Autrefois acquit is based on same principle as autre fdis convict. A. L R* 
1934 Mad. 3n=.66 M. L. J. 653=35 Cr. L. J. 783=. 57 M, 55* ; see also 33 C. W. N 
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94S-31 Cr. L, J. 6i3asA. L R. 1930 Cal 60=^*124 Ind. Cas. 69 ; A. L R. 1928 Cb 
240 ; 67 M. L. J. 873. Acquittal under s. 247 bars a complaint on the same fact 
152 Ind. Cas. 1 56= A. I. R. 1934 Lah. 21 1 ; see also 2 Pat L. T. 170 ; 22 Cr. L. J. 33 
When accused has been acquitted under s. 397 I P. Code, trial again under s. 3c 
L P. Code is barred. A. I. R. 1934 Mad. 31 1 ; see also 3$ Cr. L. J, 570 “A. I. I 
1934 Olid h. 259 ; 38 C. W. N. 1128. Conviction for specific offence under a snecia 


J. = j. 370 ; rt.. 1. 1934 mi. 01 ; m I K. 1934 All. 141 ; A. I. R. 1934 

Cal 240=35 Cr. L. J. 1270 ; 36 C. W. M. 926. Person can be convicted for any 
distinct offence for which separate charge might be framed, although he may be 
convicted or acquitted of another offence in same transaction. 33 Cr. L. J. 522 = 55 
M, 788 = A. I. R. 1932 Mad. 362 j 19 C. R. L. J. 388=44 Ind. Cas. 740 ; 43 Ind. Cas 
409=19 Cr. L. J. 121=4 Ph. W. 211 ; 40 B. 97 = 16 Cr. L. J. 761 = 17 Bom. L. R. 
881. Where first trial fails for want of sanction^ second trial after sanction is valid* 
24 A. L. R. 180=27 Cr. L. J. 795«94 Ind. Cas. 897-A. 1. R 1926 All 231. Acquittal 
for abduction is no bar to trial for detention. 24 Cr. L. J. 780=74 Ind. Cas. 444, 
Conviction for affray is no bar to subsequent conviction for causing hurt in the 
affray. 47 A. 284=23 A. L. J. 8 = 26 Cr. L. J. 688=86 Ind. Cas. 64. S. 19 (e) 
Arms Act and s. 324 I, P. Code are distinct offences. 53 B. 609=31 Bom. L. R 
536=30 Cr, L. J. 1059=119 Ind. Cas. 641. 

PART VIL 

Of Appeal, Reference and RevisioxN. 

CHAPTER XXXI. 

Of Appeals. * 

,, , , . . , 404- No appeal shall lie from any judg 

provided, or order of a Criminal Court except as 

* ‘ provided for by this Code or by any other law for 

the time being in force. , 

of limitation, see the Indian Limitation Act, 1908 (IX of 1908), Sch^ 
1, second division, ^ 
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. Notes—Tlie words ‘‘except as provided , for . % tliis Code^[^ must include cases 
in which the power to alter or 'annul the order of a -' Magistrate is expressly given 
- C. 379= I C. L., R. 339 An order of acquittal cannot be interfered with except 
upon appeal by the. Local Government. 22 C* 37^, .> 6 C. L. R. 245. J .? 3 ^^* 

I CO. - Having ' regard to ' this section an. order directing restoration of possession is not 
appealable., 25, C. , 630=* 2'. C.-W. N. '225. Learn to^ appeal to. F,rivy Council from 
death sentence can be entertained by chartered High Court only. 145 hid. Cas. 
246=:29 N: L. R. 340=34 'Cr.X. J, '934=A. J. R, '1933 Nag. 216. Section 3^ is' 
applicable to disposal of appeals. 41 M. L. J. 172 = 23 Cr. L, J. 583 = 62 hid. Cas. 
823 Where several accused are convicted, form of appeal depends upon individual 
sentence, 43 M. L. J, 561=24 Cr. L. J. 89^71 cas. 217. Time spent in obtaining 
copies of diary orders in the case cannot be deducted for appeal. 26 Cr. L. J. 137 = 4 
Bar. L. J. 44=3 Rang. 220= A. L R. 192S Rang: 239=89 Ind. Cas. 450* 

405. Any person whose application under section 89 for the delivery of 

property or the proceeds of the sale thereof has 
been rejected by any Court may appal to the 
Court to which appeals ordinarily Me from the 
sentences of the former Court. 
it Cr, L. J. 210 = 54 Ind. Cas, 954 f2i Cr., L;':J. 309. 

*[406. Any.: person who has been otdered, 
under section 118 to give security for keeping the 
peace or for good behaviour may appeal against 
such order-— 

(a) if made by a Presidency Magistrate, to the High Court ; 

(d) if made by any other Magistrate, to the Court of Session ; 

Provided that the Local Government may, by notification in the local offi- 
cial Gazette, direct that in any District specified in the notification, appeals 
from such orders made by a Magistrate other than the, District Magistrate or 
a Presidency Magistrate shall lie to the District Magistrate and not to the Court 
of Session ; 

Provided, further, that nothing in this section shall apply to persons the 
proceedings against whom are laid before a Sessions Judge in accordance with 
the provisions of sub-section (2) or sub-section (3 A) of section 123.] 

Notes. — In an appeal from an order under s. 107, the Appellate Court has got 
power to order a retrial. 48 A. 501=27 Cr. L. J. 945. Sessions Judi<e has no juris- 
diction to hear appeal from order of Assistant District Magistrate under S. 1 18. A 
I. R. T 932 Lah 463 = 13 Lah. 254 = 32 Cr. L. J. 849. Orders for security for good 
behaviours are appealable and those for keeping the peace are not. 25 Cr. L J, 67 = 
19 N. L. R. 160=75 979 ; see also 4B A. 501 = 27 Cal J, 945. 

' , _ , . . t[406A. Any person aggrieved by an order 

Appeal from order refusing j-gfusi^g to accept or rejecting a surety under 
^ section 122 may appeal against such order, — 


Notes.— Vide, II B.438 
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(2) The District Magistrate may direct that any appeal under this section 

Transfer of aoueals to first sucli appeals, shall be heard by 

class Magistratef^ Magistrate of the first class subordinate to 

him and empowered by the Local Government to 
hear such appeals, and thereupon such appeal or class of appeals may be presen- 
ted to such subordinate Magistrate, or, if already presented to the District 
Magistrate, may be transferred to such subordinate Magistrate. The District 
Magistrate may withdraw from such Magistrate any appeal or class of appeals so 
presented or transferred. 

Notes— -This section does not entitle a District Magistrate to send appeals 
under s. 195 to a Magistrate of the first class subordinate to him. That section deals 
with appeals from convictions. 34 A. 244=14 Ind. Cas. 657 = 13 Cr. L. J. 273 ; 30 C, 
394, A District Magistrate cannot delegate revisional work, 2 Bom. L. R. 536, A 
District Magistrate has jurisdiction to withdraw a postponed appeal to his own file 
from the file of a Sub -divisional Magistrate, by whom it has been heard in part. 31 
M. 277=18 M. L. J. 89. When a second class Magistrate is gazetted to be a first 
class Magistrate during the pending of a trial of a criminal case, an appeal 
from the decision in that case by that Magistrate lies to the Sessions Judge as one 
from the decision of a first class Magistrate. 99 Ind. Gas. 82 = 28 Cr. L. J. 50= A. 1 . R. 
1927, Lah. 138 ; see 29 Bom. L. R, 482 = 28 Cr. L. J. 474 ; A. L R. 1927 Bom. 366 ; 
86 ind, Cas. 978 = A. I. R. 1925 Pat. 472 = 6 P. L. T. 554=26 Cr. L. J. 914 ; but see 
8 Lah. 203 = 28 P. L. R. 489=A. I. R. 1927 Lah. 398, A. I. R. 1932 Cal 460 = 36 
C.'W. N. 302. ■■ 

^ 408. Any person convicted on a trial held by an Assistant Sessions Judge, 
Anneal from apn,enr» of ^ district Magistrate Or other Magistrate of the 
A 7 siLnt Sessions Judg’e or first cl^s, or any person sentenced under section 
Magistrate of the first class. 349 t [or in respect of whom an order has been 

made or a sentence has been passed under 
section 380] by a Magistrate of the first class, may appeal to the Court of 


* As to appeals from decisions under the Frontier Crimes Regulation, rgoi (III 
of 1901). see Ch. Ill of that Regulation. 

t These words and figures were inserted by s. Ii2 of the Code of Criminal Proce- 
dure (Amendment) Act, 1923 (XVIII of 1923). 

t Clause (a) of the proviso to s 408 was omitted by s. 23 of the Criminal Law 
(Amendment) Act, 1923 (XII of 1923). 

g These words were inserted by s. 112 of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923), ■ _ -y' 

Cr* P* Code — 40 ■■ 


1 



Appeal from sentence 
Court of Sessions. 


hundred rupees. ^ exceeaing tw- 

Notes- i6 C. 799 ; 20 B, 145 ; 2 M. 30 ; 3 Ind. Cas. 285;; 17 C. L. J. 329. 

412 . Notwithstanding anything hereinbefore contained, where an accusec 

No appeal in certain casses pleaded guilty and has been convictec 

when accused pleads guilty. ^ t.ourt of Session or any Presidency Magis 

aere »haU bs no appeal except as to the eitM%°/eJlTi,plf th^meM? 
io»r-A. l.R..93tP.t35<!3aCr.L.J. tua-A. b R. ,, 3 , SieJ 15’,.^ nfsh kul 

men'tSSlSt™ «“o,? efCtimM Ptoced.te 
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sentence of imprisonment, apart from any sentence of fine or iraprisoiimeiii in 
default of payment of dne. An appeal in such cases lies to the Sessions Court, i 
L, B. R. 57 ; see also 19 P. R. 1918. The words *^aggregate sentence” and in fact 
the whole of cl 3, relate to a case of consecutive sentences, Where, therefore, two 
sentences have to run concurrently, there is no aggregation of sentences within the 
meaning of s. 4<^8 (3), ii A, L. J. Cr. L. J. 119=18 Ind, Cas. 679=35 A. 154; 

3 P. L. I. 138 ; 23 C. L. J. 595 ; u Bom. L. R. 544 5 25 P. R. 1901, Appeal lies 
against an order under s. 562 clause (i). 28 Bom. L. R. 671—96 Ind. Cas, 121. 
When a first class Magistrate passes two sentences of fine amounting in the aggre- 
gate to over Rupees 50 an appeal lies under this section. 28 Bom, L. R. 668 = 27 
Cr. L. J. 926. Where the total term of imprisonment to which the accused has been 
sentenced either by an Assistant Sessions Judge or by a Magistrate under s. 30 
does not exceed 4 years in the aggregate, the appeal undoubtedly lies to the Court 
of the Sessions Judge. 103 Ind. Cas. 208= 18 Cr. L, J. 672. Courts of Session in 
British Indian Baluchistan have the same powers over European British subjecis 
and other persons as are held by Courts of Session in British India. Earns Jiddv. 
Emperor^ n8 Ind. Cas. 438=30 Cr. L. J. 918. Where separate sentences are to run 
consecutively and the total exceed 4 years, appeal to High Court is maintainable. 
I 93 <>- A. L, J. 1206, 1933 Pesh. 90. Where some accused are sentenced to less and 
some to more than four years at one trial, appeals of accused lie to Flicdt Court 
24 A. L. J, 151 = 27 Cr. L. J. I75 = A. I. R. 1926 All. 160=91 Ind. Cas 459. Restriction 
on right of appeal must be strictly constructed and in favour of subject. 33 Cr L I 
90=59 C. 19=35 c. W.N.7S2= A. I. R. 1931 Cal. 642. The mere fact that the 
accused has been sentenced to whipping does not alter the position. 35; Cr. L. T 
1288=11 O. W. N. 1 1 33= A. I. R. 1934 Oudh. 433. 


Appeal to the Court of Ses- 
sion how heard. 


409. An appeal to the Court of Session 
or Sessions Judge shall be heard by the Sessions 
- . , Judge or by an Additional Sessions Judge. 

[Provided that an Additional Sessions Judge shall hear only such appeals 
as the Local Government may, by general or special order, direct or as the 
Sessions Judge of the division may make over to him, ) 

Notes^This section distinctly lays down that any person convicted on a trial 
held by a Magistrate of the first class may appeal to a Court of Session. 33 A. 
510-8 A. L J. 524. An appeal can be transferred to the Additional Sessions Judge 
by the Sessions Judge. 37. A. 286. The proviso to s. 409 is not restricted to appeals 
an^ng3wUhm of Session. 35 Cr. L. J. 1167=15 p! 


of u Any person convicted on a trial held 

by a Sessions Judge, or an additional Sessions 


Judge, may appeal to the High Court. 

Notes— 4 M, H. C. 146. 

411 . Any person convicted on a trial held by a Presidency Magistrate 
Appeal from sentence of appeal to the High Court, if the Magistrate 

has sentenced him to imprisonment for a term 
exceeding six months or to fine exceeding two 
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HI revision may examine record to see if plea of guilty was based on proper concep- 
tion of facts. A. I R. 1930 Rang. 346=128 Ind. Cas» 845. Conviction of accused on 
the plea of guilty does not bar an appeal on the point of legality of conviction. 28 
Bom. L. R. 1023=27 Cr. L. J. xi48 = A. L R. 1927 Bom. 67 = 97 Ind. Cas. 668. When 
a person has pleaded guilty and had been convicted on such plea he waives his right 
to question the legality of the conviction. 31 C. L. J, 122 = 56 Ind. Cas. 851. 

413, Notwithstanding anything hereinbefore contained, there shall be no 
f ' , appeal by a convicted person in cases in which a 

No appeal .n pe«y cases. Court of Session » passes a sentence of imprison- 
ment not exceeding one nionth only or f [in which a Court of Session or District 
Magistrate or other Magistrate of the first class passes a sentence] of fine not ex- 
ceeding fifty rupees only.$ " 

There is no appeal from a sentence of imprisonment passed 
by such Court of Magistrate in default of payment of fine when no substantive 
sentence of imprisonment has also been passed. 

Notes— ^No appeal lies to the Sessions Court against a sentence of fine of Rs. 50 
passed by a first class Magistrate. 9 Ind. Cas. 340=9 M. L. T. 322=12 Cr. L. J. 63. 
This section must be construed strictly. If so construed, it will apply only to cases in 
which either imprisonment or fine has been awarded by the sentence to the extent 
specified in the section, and it will not apply to a case in which both punishments are 
awarded. In the latter case, the right of appeal is not barred, i N. W. P. 302. A 
Magistrate trying a case passed at first a non-appealable sentence on the accused ; 
but shortly afterwards, at the request of the accused, added to the sentence passed so 
as to make it appealable. On appeal, the Sessions Judge struck out the added 


Magistrate once passed a sentence exceeding one month, an appeal lay to the 
Sessions Court under s. 413 of the Criminal Pro. Code independently of the question 
whether the sentence was passed legally or illegally, (2) that the Sessions Judge 
being once seized of the appeal the whole appeal becomes open to his Court, and he 
ought, therefore, to have heard the appeal on the merits also. 13 Bom. L. R. 550=11 
Ind. Cas. 615= 12 Cr. L. J. 431 = 35 B. 418. In case of two sentences of fine, aggregate 
is to be looked into for determining right of appeal. 36 C. W. N. 407=138 Ind, Cas. 
720=59 C. 1131 = 33 Cr. L. J. 704= A. I. R. 1932 Cal. 551 ; 136 Ind. Cas, 248=8 O. W. 
N. 1373 = 33 Cr, L. J. 278 = 7 Luck. 501 = A. 1 . R. 1932 Oudh. 27. Where some accused 
was sentenced to non-appealable sentences while other accused sentenced to 
appealable sentences in a joint-trial, there is no right of appeal to accused who 
receive lesser sentence. 39 A. 293=18 Cr. L. J. 546=15 A. L. J. 136 ; see also 24 
Cr. L. J. 679=73 Ind. Cas. 775. 

414. Notwithstanding anything hereinbefore contained, there shall be no 
No appeal from certaia sum- appeal by a convicted person in any case tried 

mary convictions. summarily in which a Magistrate empowered to 

260 passes a sentence! of fine 

not exceeding two hundred rupees only.J 

Notes—Ff^^, 30 Cr L, J. 869= A. 1 . R. 1929 Pat. 716 ; see also 25 Cr. L. J. 1244. 

415. An appeal may be brought against any sentence referred to in section 

. . 413 or section 414 by which any two or more of, 

Proviso to sections 413 and punishments therein mentioned are combined 

but no sentence which would not otherwise be 
liable to appeal shall be appealable merely on the ground that the person 
convicted is ordered to find security to keep the peace. 

* The words ‘* * * § or the District Magistrate or other Magistrate of the first class^’ 
were omitted by s, 24 of the Criminal Law Amendment Act, 1923 of 

t These words were inserted by tdtd 

t The words *‘or of whipping only^* were omitted by s. 24 of Act XII of 1923. ^ 

§ The words imprisonment not exceeding three months only, or” were omitted 
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Exj^lanation-- k sentence of imprisonment in default of payment of fine is 
not a sentence by which two or more punishments are cooiiiined within the 
meaning of this section, 

^[ 41 5 A. Notwithstanding anything contained in this Chapterj when more 
^ . , • t ^ r 1 • persons than one are convicted in one trial, and 

Special right of appeal m appealable judgment or order has been passed 
cer am as s. respect of any of such persons, all or any of the 

persons convicted at such trial shall have a right of appeal.] 

Notes. — Where several accused are tried in one trial, though the sentence on 
one accused may. not be appealable, still if the sentences on the others are appealable, 
all the accused persons have a right of appeal. 28 Bom. L. R. 671. 

416 . [Saving of sentences on European British subjects.] Omitted by 
s. 26 of Act XII of 1923 . 

417 . The Local Government may direct the Public Prosecutor to present 

an appeal to the High Court from an original or 
appellate order of acquittal passed by any Court 
other than a High Court. 


Appeal on behalf of Govern- 
ment in case of acquittal 


Code the Local Government has ihe 
a person convicted has of appealing 


Notes. — Under the Criminal Procedure 
same right of appeal against an acquittal, as ^ 
against his conviction and sentence, and there is no distinction between the mode of 
procedure and the principle upon which both classes of appeals are to be decided. 
2 L. B. R. 303. See also U. B. R. (1892—1895), Vol. I, 47. It is not open to the 
Government under this section to appeal to the High Court on an interlocutory order, 
e. g. on the ground of the Sessions Judge’s refusal to add new charges. i6 B. 414. 
The powers conferred by this section should be exceptionally used. 7 N. W* F. 196. 
The discovery of fresh evidence after an acquittal is not sufficient for setting aside 
an acquittal U. B. R. (1902 — 1903) Criminal Procedure Code, 9. The procedure 
to be adopted by the Local Government in filing appeals from acquitting judgments 
is that laid down in i A. W. N, 1881, 159 ; A. W. N. 1882, 64. But the High Court 
has jurisdiction to, interfere on revision with an acquittal, but it should ordinarily 
exercise this jurisdiction sparingly and only where it is urgently demanded in the 
interest of public justice. 17 L. T. 457=1915 M. W. N. 411. The High Court 
must be satisfied that the case is conclusively proved in the sense in which this has 
to be done before an appeal from an acquittal can be accepted. 27 P. L. R. 197, 
In an appeal from an acquittal as in the case of an appeal from a conviction the 
appellant is entitled to take a view of the facts different that taken by the trial Court. 
8 Pat.49fi=i<> Pa.t. L. T. 838. Government alone has the right of appeal against 
acquittal. 2 Pat. L. R. Cr. 250-26 Cr. L. J. 5i6=A. I. R. 1925 Pat. 321 = 85 ind. Cas. 
356 5 see also 28 Ct. L. J. 523. Government can move otherwise than at District 
Magistrate’s instance. 24 Cr. L. J. 433= A* L R. 1923 Lah. 163 = 72 Ind. Cas. 593. 
Where the Government does not prefer appeal under s. 417 against acquittal the 
High Court will not interfere under s. 439. Unless there is error of law or procedure 
on the face of the judgment. 15 S. L. R. 171 = 23 Cr. L. J. 343= A. 1. R, 1922 Sind. 
22=66 Ind, Cas. 999. High Court cannot interfere in appeal against acquittal unless 
trial Court's finding is manifestly wrong or perverse. 28 Cr. L. J, 55 = A. L R. wi 
Lah. 7 B =99 hid. Cas, 87 ; see also 31 Cr. L. J. 897 = A. I. R. 1930 Mad. *704=50 
M. L. J. 520*125 Ind. Cas. 558; A. I R. 1929 Mad. 846 = 52 M. L. T. 548=31 
Cr. L. J. 449=122 hid. Cas. 648 ; 30 Cr. L. J. iri6=A. 1 . R. 1929 Pat. 508=119 Ind 
Cas. 901. When complainant is aggrieved by order of acquittal he should move 
District Magistrate to initiate appeal 30 Cr. L. J. 25i = A. 1 . R. 1928 Sind. 176= 

1 14 Ind. Cas, no. In appeal against acquittal crown must show conclosivelv that 

inference of guilt is irresistable. 6 Pat. 678 = 29 Cr. L. J. 301 = A I R 1928 Pat 

146=107 Ind. Cas. ^5. Interference is justified if finding is wrong it need not be 

perverse 28 P. L. R 313=28 Cr. L. J. 556= A. I R. 1927 Lah. 549=102 Ind. Cas. 

492. High Court will not or dmarily interfere to set aside acquittals in petty assaults 
52 J. 32 1927 M. W* N. 40-28 Cr. L, J. i38=A, I. R. 1927 Mad. 

Ind. Cas, 396 j see also A. I. R. 1931 Rang. 86=8 Rang. 671 = 1931 Cr. C m 
There is no difference between an appeal from acquittal and one from conviction. 
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31 P. L. R. 1026= A. L R, 1931 Lah. 18 = 130 Ind. Cas. 324. Reference by Sessions 
Judge to set aside erroneous acquittal is ordinarily acceptable but not one by 
District Magistrate as he can proceed under s. 417. 7 Pat. 579=30 Cr. L. J, 673 = 
A. I, R. 1929 Pat. 139=116 Ind. Cas. 768 ; see also 30 Cr. L. J. 251 = A. L R. 1928 
Sind. 176. Change of conviction from Penal Code s. 353 to one under s. 352 does 
not amount to acquittal under s. 353 and no appeal lies. 29 Cr. L. J. 905 = A. 1 . R. 
1928 Lah. 230=111 Ind. Cas. 665, Order under s. 118 is not a conviction or 
acquittal. 26 A. L. J. 99= 106 Ind. Cas. 684. Order of acquittal should not be set 
aside unless wrong or perverse. 7 L, L, J* 528=26 Cr, L. J. 1141=26 P. L. R. 
259= A. 1 . R 1925 Lah. 600 = 80 Ind. Cas. 453. High Court is very reluctant to 
interfere unless necessity is made out. 19 S. L, R. 111 = 26 Cr. L. J. 1028 = A. I. R. 
1925 Sind. 295 = 87 Ind. Cas. 916. interference is justified in case of erroneous view 
of evidence. 21 Cr. L. J. 17 = 21 Bom. L. R. 1054=54 Ind. Cas. 161. Before the 
Appellate Court will interfere with the acquittal, the guilt of the accused must be 
very clear and indubitable. 19 Cr. L. J. 710 {Lah)=30 P. W. R. 1918 Cr.=46 Ind. 
Cas. 294 ; see also 70 P. L. R. 1918=19 Cr. L. J. 275=44 Ind. Cas. 179 ; 17 Cr. L. 
J. 540 = 3 0 . L. 1. 477 = 36 Ind. Cas. 588 ; 15 P. R. 1916 Cr.= i7 Cr. L. J. 194=46 
P, W. R. 1916 Cr. = 34 Ind. Cas. 306 ; 17 Cr. L. J. 97 = 32 Ind. Cas. 833. Appellate 
Court will not convict if lower court has taken an erroneous view of evidence, 27 
Cr. L. J. 13 {7 = 28 S. L. R. 141 = A. I. R. 1927 Sind. 92 = 98 Ind. Cas. 467. Right of 
appeal against acquittal is with Government and the Court cannot take it away, 
19 Cr. L. J. 85 = 43 P. R. 1917 (Lah. 1=43 Ind. Cas. 245. 

The powers of revision should be sparingly used against the order of acquittal and 
specially when the Government has refused to appeal. 8 L. B. R. 356=17 Cr, L. J. 
91 = 9 Bur. L. T. 47 = 32 Ind. Cas. 683. Interference should be made only if there 
is miscarriage of justice. A. I. R. 1932 Rang. 146=10 Rang. 312 = 33 Cr. L. J. 
701 = 1932 Cr. C. 709 ; see also 59 C. L. J. 482=35 Cr. L. J. 1367 = 38 C. W. N. 
854 = A. I. R. 1934 Cal. 610 ; A. I. R. 1934 Lah. 212. Judgment need not be 
perverse or stupid. Even in spite of its not being perverse if Appellate Court 
is convinced from evidence that conclusion of trial Court is clearly wrong, it can 
set aside acquittal. A. 1 . R. 1934 Oudh, 229=1933 A. L. J. 1573=35 Cr. L. J, 
364=56 A. 354 (F. B.) ; but see 17 N. L. J. 189 j A. I. R. 1934 Pesh. 129. An 
appeal from an acquittal is not different with regard to consideration of evidence, 
from an appeal from a conviction, 17 Cr. L. J. 9=20 C. W. N. 128=32 Ind. 
Cas. 137; see also 35 P. L. R. 641 = 1934 Cr. C. 1020= A. I. R. 1934 Lah. 
710. The provisions of s. 417 Cr. Pro. Code, are unqualified by any restriction 
which may be derived from a consideration of the terms of s. 414. 1934 A. 

L. J. 839=35 Cr. L. J. 1229=1934 Cr. C. 1028= A. 1 . R. 1934 All, 842. In 

Sworup v. King-Emperor^ 67 M. L. J. 664 (P. C.)= A. I. R. 1934 P. C, 
227=60 C. L.J. 276=15 P. L. T. 607 = 39 C. W. N. 15 = 1934 A. L. J. 905 “i 934 

M. W. N. 107 = 36 Bom. L.R. 1185 = 1934 Cr. C. 1134=11 O. W. N. 1119= 
15 1 Ind. Cas, 322 (P. C.) Lord Russel of Ktllowon this laid down the law : ‘‘There 
is in their opinion no foundation for the view, apparently supported by the judg- 
ments of some Courts in India that; the High Court has no power or jurisdiction 
to reverse an order of acquittal on a matter of fact, except in cases in which the 
lower Court has obstinately blundered or has ‘though incompetence, stupidity or 
perversity^ reached such 'distorted conclusions as to produce a positive miscarriage 
of iustice** or has in some way so conducted itself as to produce a glaring miscarriage 
of justice, or has been tricked by the defence so as to produce a similar result. 

Sections 417, 418 and 423 of the Code has given to the High Court full power to 
review at large the evidence upon which the order of acquittal was founded, and to 
reach the conclusion that upon that evidence the order of acquittal should be 
reversed. No limitation should be placed upon that power, unless it be found 
expressly stated in the Code. But in exercising the power conferred by the Code 
and before reaching its conclusions upon fact, the High Court should and will 
always give proper weight and consideration to such matters as (i) the views 
of the trial Judge as to the credibility of the witnesses ; (2) the presumption of 
innocence in favour of the accused, a presumption certainly not weakened by the 
fact that he has been acquitted at his trial ; (3) the right of the accused to the 
benefit of any doubt; and (4) the slowness of an. Appellate Court in disturbing a 
finding of fact arrived at by a Judge who had the advantage of seeing the witnesses. 
To state this however is only to say that the High Court in its conduct of the appeal 
should and will act in accordance with rules and principles well known and recog- 
nized in the administration of justice. See also 148 Ind. Cas. 1069=35 Cr. L. J. , 
855= A. I. R, 1934 Rang. 44 ; A, i R. I934 Oudh. 229- n O. W. N. 568=35 Cr. L. J. ^ 
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^ 1 ®* Every appeal shall be made in the 
‘ ' form of a petition in writing presented by the 

appellant or his pleader, and every such petition shall (unless the Court to 
which it is presented otherwise directs) be accompanied by a copy of the judg- 
ment or order appealed against, and in cases tried by a jury, a copy of the heads 
of the charge recorded under section 367. 

* Section 4-1 8 was re-numbered by s. 115 of the Code of Criminai Procedure 
(Amendment) Act, 1923 (XVIU of 1923). 
t Sub-section (2) was added by ibid. 


Notes. — The provisions of this section apply equally to all criminal appeals, 
whether made by the Government or by accused persons, 17 C. P. L. R. 75, The 
words ''’where the trial by a jury” mean *‘where the trial in fact was by a jury,” 35 
B. 680=3 Bom, L. R. 278 (F. B.) ; see also 2 C. W. N. 49. Verdict of jury based 
on genuitiess of identification cannot be interfered with. 7 Pat. 5 5== 9 Pat, 567 = 29 
Cr. L. J. 466= A. I. R, 1928 Pat 203=109 Ind. Cas. 114. Verdict on no evidence or 
inadmissible evidence is a matter of law. 1929 A, L. J, 1261 = 31 Cr. L. J. 33= A. 1. 
R, 1933 All. 24= 120 Ind. Cas. 264. Appeal from jury cases is only in matter of law 
A. I, R. 1931 Oudh. 171 = 132 Ind, Cas. 232. Accused should bring in record discre- 
pancies in evidence in the Sessions Court. A. I, R. 1930 Cr. C. 1 145— A. I. R, 1930 
Sind, 308=32 Cr. L. J. 172=128 Ind. Cas. 673. Section 423 (2) only applies if the 
verdict of the jury was erroneous owing to a misdirection by the Judge. It does not 
narrow downs. 418 27 Cr. L. J. 793= A. 1. R. 1926 Lab. 193. Where facts are in 
issue the absolute finality of the verdict of a jury on a question of fact must be given 
effect to. 39 A. 348=18 Cr. L. J. 491= 15 A. L. J. 205. Person convicted in trial 
by jury along with others sentenced to death can appeal on matter of fact and law, 
34 Cr. L. J. 83= 13 P. L. T, 440= A, I. R. 1932 Pat. 302. Appellate Court should 
examine evidence and come to its own finding. A. I. R. 1931 Pat . 379=32 Cr.tL. J. 
1197= 12 P. L. T. 6or. Appeal lies both on matters of fact and of law except on 
trial by jury. ^ A. 1. R. 1931 Oudh. 171=32 Cr. L. J. 852. In case of trial by jury and 
conviction. High Court can set aside conviction without remanding case if there is 
not sufficient evidence. A. I. R. 1933 Cal. 426 (S. B.) ; see also A. L R. 1932 Gal. 
295 = Cr. L. J. 477, When offence triable by assessor is tried by jury the trial is not 
vitiated. A. 1. R. 1933 All. 128=55 A. 68. 


843=148 Ind. Cas. 1059 ; A. I. R. I934 Lah. 523=35 P- L. R. 581 ; 35 Cr. L. J. 
I229=.A. I. R. 1934 All. 843 ; A. I. R. 1934 Sind. 84=35 ,Cr. L. J. 1142=45? Ind. 
Cas. 726. Onus is on the prosecution to prove that finding ot lower Court is not 
iiistined. 32 Cr. L. J. 1073=1931 A. L. J. I002 = A. I. R. 1931 All. 712 ; A. 1. R. 
iqai All 439. There is no difference between appeals from acquittal and convic- 
tion. 31 P. L. R. 1026=32 Cr. L. J. 485 = A. I. R. 1931 Lah. 18 ; but see A. I. R. 
1931 Lab. 465 = 32 Cr, L. J. 1079=32 P. L- R- 405-. Appeal should be preferred by 
Government with all reasonable expedition possible. 33 Cr. L. J. 849 — 28 ht . L. R. 
233=A. I. R.. 1932 Nag. 121 (F. B.) Appeal by Local Government from order of 
acquittal bv Special Magistrate appointed under the Bengal Act is not competent. 
141 Ind. Cas. 773=34 Cr. L. J. io7o=A. I. R. 1933 Cal. 776. To justify interference 
it is sufficient that a finding is clearly wrong and unreasonable. A. 1. R. 1933 
Lah. 871. Appeal under s. 417 from judgment of acquittal of graver offence 
is competent. A. I. R. 1932 Nag. J2 i(F. B. )_ Appeal against acquittal should be 
brought as early as possible though limitation is six months. 33 Cr, L, J. 7'0^ — 
10 Rang. 312= A. I, R. 1932 Rang. 146. 


' * 418 . ( 1 ) An appeal may lie on a matter 

Apipeal on what matters ad- as ^ell as a matter of law except where 

missible. 1-1^^ jury, in which case the appeal 

shall lie on a matter of law only, 

f[( 2 ) Notwithstanding anything contained in sub-section (1) or in section 
423, sub-section (2), when, in the case of a trial by jury, any person is sentenced 
to death, any other person convicted in the same trial with the person so senten- 
ced may appeal on a matter of fact as well as a matter of law.) 

Explanation . — The alleged severity of a sentence shall, for the purposes of 
this section, be deemed to be a matter of law. 
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. Notes.— This section applies as much to a person in jail, as to any other appel- 
lant, and requires that the petition shall be prepared in a certain form. 13 A. 171. 
Appellate Court may dispense with a copy of the order appealed against. 1924 Cr. C. 
i 83 = A. I. R. 1929 Lah. 614. No difference in judgments on appeals under 3. 420 
and s 4'?. 9 O.L.J. 1=23 Cr. L. J. 148=24 O. C. 304=65 lud. Cas. 612. Where copy 
of order is not attached appeal should not be dismissed. 30 Cr. L. J. 235. In joint 
trial appeal should be seperate. 97 Ind. Cas. 38. 

420. If the appellant is in jail, he may present his petition of appeal and 

Procedure when appeallant accompanying the same to the officer 

in jail. charge of the jail, who shall thereupon for- 

ward such petition and copies to the proper 
Appellate Court. 

Notes, This section is not derogatory to the rules laid down in s. 419. 13 A. 171 
Under the provisions of this section presentation of the petition of appeal by an appe- 
officer in charge of the jail is equivalent to presentation in Court 
9 M, 2515. The proviso to section 42 r, Cr. Pro. Code does not strictly apply to a iail 
appeal un^der s. 420. A. I. R. 1934 All. 988= 1934 Cr. C. 1305. Jail appeals under s. 
420 may be dismissed summarily even without calling on the appellant. 20 S. L. R. 

n ^33 = A- I- R. 1927 Sind. 223=96 Ind. Cas. 389. Not allowing con- 
vict appellants to argue in person is in their own interests. 2 Luck. 631 — A. 1. R. 
1927 Oudh. 369=106 ind. Cas. 721. Counsel engaged by crown for the accused is toi 
argue appeal even if accused refuses instructions. 4 O. W. N. 638 = 28 Cr. L. J 679. 

421. (i) On receiving the petition and a copy under section 4I9 or section 

Summery dismissal of appeal .1^? Appellate Court shall peruse the same, 

J . . ^ if if considers that there is no sufficient 

groimd for interfering, it may dismiss the appeal summarily. 

1 » that no appeal presented under section 4i9 shall be dismissed un- 

less the appellant or his pleader has had a reasonable opportunity of being 
heard in support of the same. r j g 

(2) Before dismissing an appeal under this section, the Court may call for 
the record of the case, but shall not be bound to do so. ^ 

Although a judge would be acting within his powers under s. 421, in 
^ jecting an appeal without sending for the record, such a course is ordinarily very 

adopted. A. W. N. 1883,145. This section lays 
aown tnat the appellant in a criminal appeal or his pleader should have a reasonable 
opportunity of being heard in support of the appeal. 9 Ind. Cas. 65=12 Cr L T 
9-38 C 307 ; see also 29 M. 236 = 4 Cr. L. J. 57 ; 42 C. L. J. 551 = 92 Ind. Cas.’ 894 j 
t 8 ^d = 27 Cr. L. J. 412 ; 12 C. W. N. 248 ; 3 A. L. J. 693 ; 

IL?"' ■ r^-- ’ ’925 Lah. 355 ; 2 P. L. T. 10 ; 36 C. 385. The proviso to ibis 

section IS limited to appeals which have not been presented from jail. 13 A. 171 ; see 
calso 3 A. L. J. 693 = 4 Cr. L. J. 373. It is not competent to a District Magistrate to 
dismiss criminal appeal on the ground that no one appeared to sunport a petition 
and write a judgment Rat. Un. Cr. C. ' 593 ; see alsoj 
i V"' 334 5 A. L. J. 327. 46 M. 382 ; 24 Cr. L. J. 

rll’ ^i"^' ’9 A. 500 (F. B); 25 M. 534 ; 25 Cr. L. J. 237; 72 Ind 

uas. 593. ^ VVnerethe Appellate Court rejects an appeal summarily acting under this 
section without giving the notices required by s. 422, it is not competent to alter the 
nature of the sentence. Rat. Un. Cr. C. 384. An order of summary rejection of an 
appeal under the provision of this section does not amount to a judgment and s 
424 has no application to such an order. 6 C. P. L. R. 24 Cr, After the record is 
sent for and received the Sessions judge is bound to hear the pleader for the appellant 
and ought not to dissmiss _ the appeal summarily without hearing him. 42 C. L, J. 
551 = 27 Cr, L. J. 382. It is not an absolute rule that under this section, appellant or 
his pleader must be heard after the record is sent for. 101 Ind. Cas. 595 = 29 Bom. L. 
K. 488. Section 42 r applies to all appeals unless specifically provided otherwise. 
A. I. R. 1931 Pat. 144=1931 Cr. C. 360. Appeals under s. 476B. are subject to 
s. 419 and following sections and may be dismissed summarily. 34 C. W. N, 923 : 
see also 12 P. L. T, 336. Though Appellate Court may summarily dismiss appeals 
under s. 421, High Court may remand them if satisfied that arguments were not 
properly considered. 1930 Cr. C. 1016= A. L R. 1^30 Pat 520=127 Ind. Cas. 847. 
Cotirt has complete discretion to disnaiss summarily jail appeals without showing 
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cause. A. L R. 193^ 555== 53A. 797=: 33 PaV 

Tv^/1 9 Ri Powers are to be exercised witli /care. ,A. I. R« I93j.':^b loo— ^4 

rr L f‘ioi7= igTcr. C 402=145 Ind. Cas. 652. Practice of admitting appeals 

without any hearing cannot be defended. 37 C. W. N. 235 — 1933 ^59— 34 

wunoutany n r. jq,. Cal. 515 = 144 Ind. Cas. 704. Records need not 

be’sent for before Court taking action under section 425- 193° M. VV. N. 886= 32 
L W 203=53 M 865= A. I. K. 1930 Mad. 863=58 M. L J. 836. Reasons to be given 

for summary dismissals of appeals except in exceptional cases. 31 p. L. J. /6o= 

TT p T T 2A2==A I R. 1030 Pat. 331== 125 lud. Cas. 121 ; see albO 50 -f* 

L a bVioatcal: 773=3t Cr. L. J. 474 i 23 Cr. L. J. 733 1 I9 Cr. L. J, i5i = 43 M. 
Tqc * 21^ Cr L T. i237=!82 Ir»d. Cas. 165 ; 3 ^ J* 79^"- ^^7 Cas. *.79 , 

S cr l’j 4=83lni Cas. 484 1 37 C. W. N. 235. 2 P. L. T 10=61 Ind. Cns 49 ; 

Cr L T 139= 54 Ind. Cas. 619 ) 44 Ind. Cas. 332— 19 Cr. L. J. 316 , 19 Cr. • o 4— 
Li'lnd Cas 208 The powers under s. 421 should be exercised with consmeralile 
cLrions 24 Cr. L. J. 477=A. I. R. 1922 Pat. 552 = 72 Ind. Cas. 893. Appeal cannot bo 
dismissed for non-appearance of appellant, ii Lab. 242=31 1 . L. R. 501 - i 9 jP Cr. C. 
803=31 Cr. L. J. 979=126 Ind. U. 77 ; see also A. 1. R. 1934 Pesh._2r The pro- 
visions of s. 421 (i) are mandatory. 30 Cr. L. J. 791 = 1929 Cr. C. 19- A. 1. K. i^-9 
iso=ii7 Ini CaL 279. Where appellant’s pleader was beard at presentation of 
appeal ^d record was sent for, summary dispos^ thereafter w'luout hearing is dle- 
gab 138 Ind. Cas. 384=1932 Cr. C. 344=33 Cr. L. J. 602= A. 1. R. 193- Cal. ^97. 
Where i ail appeal is dismissed appeal through counsel does not he. ii .'5. u k. 

S''6='’3 Cr L. J. I3I3=A. I. R. 1924 Oudh. 425=82 Ind. Cas. 545 i Iiui. see 
17 Cr. L. T. 453=3’i M. Cas. i33- Appeal once admitted cannot be sum- 
marily dismissed. 3 Bur. L. J. 18 = :^ Cr. L. J. 933-A. I. 

294=81 Ind. Cas. 549; see also 23 Cr. L. J. 733=^9 Ind. Cas. 4^1 > 4 I. I- 
T. 552=24 Cr. L. J. 453 = 72 Ind. Cas. 613. Court to decide criminal appeals 
oii merits though no one appears for the appellant, i Pat. L. IC Cr. 29-24 
Cr L T 475=A. I. R- 1924 Pat. 376=72 Ind. Cas. 891. Appeal not to be summarily 
dismiUed on the face of a finding on disputed question of facts and a large number 
of documents. 22 Cr. L. J. 349=61 Ind. Cas. 173; see also 19 Cr. L. J. 228=43 
Ind. Cas. 820 ; 19 Cr. L. J. 209=4 P. L. W. 39 = 43 Ind. Cas. 785. No second 
atmeal lies where appeal through jail superintendent has already been summarily 
dismissed. 44A. 759=20 A. L. J. 734=23 Cr. L. J. 505=68 Ind. Cas. 47- Speaal 
posting for hearing appeals under s. 421 to be made after reasonable time. 26 Cr. 
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443- to issue notice to crown under s. 423. Failure vitiates appellate order, 
53 c. 969“43 c. L. J. 583=27 Cr. L, J. 1086=97 In<f Cas. 62 ; see also 24 Bom. 
L.. K. H50— 24 Cr, L. J. 700=73 Ind. Cas. 812 ; 25 Cr. L. T. 1389=83 Ind. Cas. 
349 ; but see 33 Cr. L. J. 596= A. I. R. 1933 Mad. 277. Appeal cannot be admitted 
onground of sentence only. A. 1 . R. 1931 Pat. 35 *=I 2 P.L, T. S39=i33lnd. 
Cas 163 ; see also 86 Ind. Cas. 718=4 Pat. 254- When appellant from jail is given 
notice under s. 422, he should be heard in person if so desired. 50 A. 543 = 20 
334—26 A. L. J. 275 = A. I. R. 1928 All. 84. It is doubtful if no giving notice 
T section is illegal or irregular. 25 Cr. L. I. 1389=8^ 

Ind. Cas. 349. Appellate order of acquittal is revisable when no notice to the 
district Magistrate but not at complainant’s instance. 25 Bom. L. R. 251 = 26 

ai^peals against compensation orders the 
pistrict Magistrate should be given notice but not when he is hearing appeal 
judicially. A. d. R, 1921 Mad. 281=62 Ind. Cas. 823. Where appeal is dismissed 
When ilie appellants are absent and there was insufficient notice to their pleader 
of date and place of hearing, the dismissal order should be set aside. 2i Cr. L L 
373 = 22 Bom. L. R. i88=«55 Ind. Cas. 853. ^ 

423. (0 The Appellate Court shall then send for the record of the case, 
Powers of Appellate Court in such record is not already in Court. After 
disposing of appeal. perusing such record, and hearing the appellant 

or his pleader, if he appears, and the Public 
Prosecutor, if he appears, and, in case of an appeal under section 417, the 
accused if he appears, the Court may, if it considers that there is no sufficient 
ground for interfering, dismiss the appeal, or may — • 

(a) in an appeal from an order of acquittal, reverse such order and direct 
that further inquiry be made, or that the accused be retried or 
committed for trial, as the case may be, or find him guilty and 
pass sentence on him according to law. 

(3) in an appeal from a conviction, (1) reverse the finding and sentence^ 
and acquit or discharge the accused, or order him to be retried 
by a Court of competent jurisdiction subordinate to such 
Appellate Court or committed for trial or, (2) alter the finding, 
maintaining the sentence, or with or without altering the finding! 
reduce the sentence, or (3), with or without such reduction and 
with or without altering the finding, alter the nature of the 
sentence, but, subject to the provisions of section io5, sub-section 
( 3 ), not so as to enhance the same ; 

(c) in an appeal from any other order, alter or reverse such order ; 

(i) make any amendment or any consequential or incidental order that 
may be just or proper. 

(2) Nothing herein contained shall authorize the Court to alter or reverse 
the verdict of a jury, unless it is of opinion that such verdict is erroneous owing 
to a misdirection by the Judge, or to a misunderstanding on the part of the 
jury of the law as laid down by him. 

Scope. — This section does not authorize an Appellate Court to order the re-trial 
of an appellant with reference to a matter extraneous to the proceedings before 
him as an Appellate Court. Col. Dig. Cr. 26 of 1875, The words “Court of 
competentjariscliclion subordinate to such Appeallate Court^^ in this section do 
not appear to exclude the power of such latter Court to order a new trial 
before itself. 2 Weir 281. Under this section, the Appellate Court can, in an 
appeal from conviction, alter the finding of the lower Court and find the appellant 
guilty of any offence of which he may have been acquitted by that Court, but not 
enhance it. 23 C, 975. The addition of a sentence of whipping by the Appellate 
Court, although the sentence of imprisonment is reduced, amounts to an enhance- 
ment of the sentence. 2 Weir, 487. The Appellate Court has power under this 
section to alter the conviction from one under s. 333 I, P* C. to oneunder s. 183. 
1913 M, W. N. iuo=*i9 Ind. Cas. 335 = U Cr, L. J. 239. Under s. 423 (b), an 
Appellate Court has power to alter the finding of the lower Court, while maintaining 
the sentence. 10 M. L, T. 66—10 Ind. Cas. 372^21 M. L. J 805 = 35 M. 243, 
Clause (d) empowers the High Court as a Court of appeal to exercise the powers . 

Cr. E Code— 41 
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bvs 562 '’4 A. 306, Sub-section {3) only applies if it becomes necessary 

m rSder 4ether*^ erroneous oxv.ng to tbe misdirection 

by the Judge.. It does ^3=^^^ 

%t °A^Sons fudg'^* tet? aside a verdict of iL jury and orders a re-irial 
muknotSt thi rl-trial before it ^ contrary to the prov.^^^ 

(h) 21 A L.T. s;o6«Q5 Ind..Cas. 385 = 27 Cr. L. J. 705- 

anApoellate Court to find a man guilty of abetment of an offence on a charge of 
the offence itself 27 Cr. L. J. 1118. This section requires that the Court js bound 

if he aonears before disposing of the appeal 6 Pal. 16-100 ind. uas. d^i. 
Tn everv^case of trial by jury and especially in murder cases, it ^ is imperative tha. 
the High Court in appeal should be satisfied that the Judge s charge to the jury 

Cl. 74.. 2“33 Sr*"'? 

Af minnr offence A. I. R. IP32 Nag. I2I (F. B.)=2i5 IN. L. K. 33 ^— »-« j* 
840 A Session’s Judge cannot dismiss an appeal for default under the provisions 
of^". 423, but should enquire into the merits of the case 
?orcein l 7 O. W. N%o8=3i Cr. L- J- 939=A. I. R. i930 Oudh 334=^^^^^^^ 

Ind. Cas. 848; see also 20 Cr. L. J. 744==^ O. L. J. 370= 53 15- , 6 1 a.. 

16=28 Cr. L. J. 351 = 8 P. L. T. 376=100 Ind. Cas. 831 ; 50 bom. L. K. 

1022=27 Cr. L. J, n67=A. I. R. 1926 Bom. 548 ; 50 c. 972 = 27 C. W. IN. 94/- 
39’ C. L. 1.278=25 Cr. L J. 1150- An appellant must be given notice of the ad- 
lourned hearing before the appeal is summarily dismissed. 20 Cr. L. J. - 5^^ 
ind. Cas 31. Appellants* counsel has no right to reply to opposite party s argument, 
but generally he should be permitted to do so as a previlege. 

Cr. L. T. 1169=25 Cr. L. J. ii73==82 Ind. Cas. 33 ; see also 80 Ind. Cas. K K, 

1025 Oudh. 250; 18 Cr. L. J. 3. Section 423 not exhaustive as to powers of 
Appellate Court. A. I R. 1935 Mad, i57- Whipping in addition to impnsonment 
canW be awarded for theft. Appellate Court has power to alter nature of sentence 
but not to enhance it. Substitution of legal sentence in lieu of whipping is 
enhancing sentence, A. 1. R. 1935 Rang. 64. High Court having proceedings in 
appeal before it, can proceed to exercise its powers of revision and enhance sentence. 
A. I, R. 193s P. C. 35. Sessions Judge can convert conviction from 35.40510403, 
Penal Code. A. I. R, 1935 Oudh. 4. 

Appeal against acquittal.— In case of appeal against acquittal High Court in 
appeal would not interfere unless it is unreasonable. A. I. K. 1931 Oudh. 

O W. N. 101 = 32 Cr. L. J. 694=131 Ind. Cas. 436; see also A. I. R. i93^ All 

712=32 Cr. L. J. 1073=1931 A. L. J. 1002. Where Magistrate acquits on grounds 
irrelevant and unsupported by evidence, acquittal must be set aside. 32 Cr. L. J. 
1130=32 P. L. R. 877 = A. 1. R. 1932 Lah. 12. Errors in judgment of acquittal ought 
to be clear and evidence more cogent and convincing to justify its setting aside 

than in case of judgment of conviction. A. I, R. i933 Bah. 296. Order under s. 423 

can be passed on appeal by Government. A. I. R. 1932 Nag. 121 = 28 N, L. R. 1133 
= 33 1^* J* ^49‘ 

Alteration of conviction.— High Court can alter conviction for principal 
offence to one of abetment thereof. 8 O. W. N. 755 = 32 Cr. L. J. 905 = 7 Luck 102 
= A. I. R. 1931 Oudh. 274. Conviction can be altered from one of cheating to one 
of criminal breach of trust. A. I. IL 1933 Pat. 26=34 Cr. L. J. 419=142 Ind. Cas. 
704. Under the combined provisions of ss. 423 and 439 High Court has power to 
alter a conviction under s. 326 to one under s. 302 Penal Code. 1933 Cr. C. 883= 
A. L R. 1933 Lah. 661 ; see also 34 Cr. L. J, 266=142 Ind. Cas. 182=1933 Cr. C. 151. 
In a trial under s. 368, Penal Code, accused cannot be convicted under s. 366A. 
146 Ind. Cas. 332=1938 Cr. C. 93o=A. I. R. 1933 Nag. 259. Where accused is 
charged of higher offence but was acquitted of it by trying Magistrate he cannot be 
convicted of that offence in appeal A. 1. R. 1932 Oudh. 25 = 33 Cr. L. J, 162. 
It is prejudicial to accused if Appellate Court alters conviction under s. 325 
to one under s. 323. 24 Cr. L. J. 3i2 = A. I. R. 1924 Cal 532=72 Ind. Cas. 72. 
Appellate Court cannot alter conviction under s. 302. L P. Code to one relating to 
property. 7 Lah. 561 = 27 P. L. R. 611 = 27 Cr. L. J. 1004=9 L. L. J. 39= A. L R. 
1926 L^, 691=96 Ind. Cas. 860. Conviction under s. 468 I. P. Code is not alterable 
by Appellate Court to one under s. 471 1. P, Code. 8 N. L, J. 87=26 Cr. L, J. 
I358=A. L R* .1925 Nag. 294=89 Ind. Cas. 398, Appellate Court can inflict a 
sentence which the trial Court is incapable of passing. 31 P, L, R. 264=31 Cr. L. J. 
166= A. I. R. I93P Lah* 318= 120 Ind. Cas. 787, Appellate Court can alter conviction 
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from one under s. 380 to one under s. 403, Penal Code. 30 Cr. L. J, 413 = 1929 Cr. C. 
01 — A. L R. 1929 L ah. qo8“ii5 Ind. Cas. 25. High Court cannot inflict sentence 
w abetment if its proof in material particulars differs from that of the substantive 
onence and if the accused’s attention was not drawn to it in the trial Court. 30 
Cr. L. J, i8=s A. I. R. 1928 Lab. 382= 112 Ind, Cas. 850. Where the difference of 
opinion between the Appellate Court and the trial Court is in application of the law 
accused’s act. Appellate Court may maintain trial Courts' sentence. 
39 M-L. T. 20=53 M. L. J. 694=28 Cr. L. J. 824=A. I. R. 1927 Mad. 789=104 
incL Oas. 440, Appellate Court cannot alter sentence to the prejudice of the accused. 
54 C. 476=31 C. W. N. 527 = 28 Cr. L. J. 404= A. I. R. 1927 Cal. 520=101 Ind. Cas. 
ISO. bessions Judge can alter finding under ss. 205/109 to one under s. 419, Penal 
Code, maintaining the sentence. 28 Cr. L. J. 529=*A. I, R. 1927 Pat. 199=102 Ind. 
Cas. 337. Appellate Court may convict for abetment only if the charge is under ' 
S.423. 49A. 120=24 A. L.J. 998=27 Cr. L. J. iii8=A. I. R. 1927 AIL 35 = 97 
ilia. Oas. 430 Wiere the charge is under s. 398 I. P. Code but conviction was under 


iSjnhanoement of sentence. — Altering imprisonment to whipping amounts 
^ enhancement. A. I. R. 1928 Rang. 265 = 114 Ind. Cas. 523 ; see 7 Rang. 319=30 
Cr. L. J. 986 = A, I. R. 1929 Rang. 117= 1 19 Ind. Cas. 209. It is desirable before 
sending notice of enhancement of sentence that record of case is sent for. 53 M. 
585=A. I. R. 1930 Mad. 446=58 M. L. J. 490=127 Ind. Cas. 290. There is no 
enhancement of sentence when aggregate period of imprisonment is less than period 
of original sentence although fine is imposed in addition by Appellate Court. A. I. R. 
1931 Lab. I59=A. I. R. 1930 Mad. 193=32 P. L. R. 165=^121 Ind. Cas, 125. Where 
conviction on one charge is set aside, but on others it is affirmed and the sentence 
IS not reduced, there is no enhancement of sentence. lo P. L. T. 587=31 Cr. L. J. 
173= A. 1 . R. 1930 Pat. 79=120 Ind. Cas. 764* In case of conviction under s. 384 
and 420 of the Penal Code, where Appellate Court sets aside conviction under s. 420 
and yet maintains original aggregate sentence, the sentence is enhanced and so 
illegal. 30 Bom. L. R. 967=^29 Cr. L. J. io82=A. I, R. 1928 Bom. 346=112 Ind. 
Cas. 586 I see also 27 Cr. L. J. 812=95 Ind. Cas. 476=A. 1 . R. 1926 JLah. 543. 
Imprisonment in default of fine can’t be increased to exceed the aggregate punish- 
ment awarded in lower Court. 3 Pat. 638 = 5 Pat. L. T. 622=25 Cr. L. J. u86=A. 1 . 
R. 1924 Pat. 563=82 Ind. Cas. 50. Appellate Court can make any alteration in terms 
of order of Court below, but it cannot increase severity of penalty. 9 O. L, J. 28=24 

O. C. 286= A. L R. 1923 Oudh. 44=64 Ind, Cas. 286 ; see also 18 Cr. L. J. 372=31 

P. R, 1916=38 Ind. Cas. 756. Order under s. 31 does not ordinarily amount to 
enhancement of sentence but may be made incidentally to bring the judgments 
into conformity with the law. For though made recoverable as if they were fines 
are not part of the sentence. 47 M. 9x4=20 M. L, W. 293 = 25 Cr. L. J 1213= 
A. I, R. 1925 Mad, 136=82 Ind. Cas. 141. Where in case conviction under ss. 379 
and 341 Penal Code, Appellate Court set aside conviction under s. 379 but maintains 
the same sentence the procedure is illegal. 25 A L. J. 396^28 Cr. L. J. 495=4 qA 
484= A, I, R. 1927 AIL 375 = 101 Ind, Cas. 671 ; see also 17 Cr. L. J. 212 = 34 Ind. 
Cas. 324; 1933 Cr. C. 1932 = A. 1 . R. 1933 Lab. 933. There is no enhancement of 
sentence when aggregate period of imprisonment is less than period of original 
sentence although fine is imposed in addition. 32 R. 165 = 12 Lah. 449—32. 
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Cr. L. 1217=* A. I. R. 1931 Lah. 139. No general riile can. be laid down h 
mine what is or what is not an enhancement of sentence. A, L R. 1934 Al 
1934 Cr.C. 1338. Substitution of a legal sentence for the illegal part does 
to an enhancement. 12 Rang. 607. High Court can alter the finding wbic 
tainingthe sentence without enhancing it. A. I, R. 1934 Oudh. 200=== 35 
973=11 O. W. N. 534. 

Powers of Appellate Court.— Appellate Court has power to alte 
while keeping conviction. Omission to frame charges is not niegahty, K 
J. 384 = 2 M. W. N. 267==35 Ind, Cas. 816 ; 46 Ind. Cas. 455 .- Appellate C 
convict accused for abetment where charge was only for principal oftence. 

N. 1239-17 Cr. L. J. 113=42 C. 1094. Severe sentence may be reduced. 31 
99o=A. I. R. 1931 Lah. 97* There is no restriction on powers of Appella 
26 Cr. L. J. 1090= A. 1. R. 1926 Nag. 53=88 Ind. Cas. 178. Powers of Appelk 
to vary sentence must be measured by those of Court of first instance. 45 A. 
Cr.L. J. 3I2 = A.I. R. 1924 All. 130^7^ Cas. 1032 ; see also i 8 Cr. L, J. 5 
R. Cr. 1917=39 Ind. Cas. 479. Section 379 and provisions of clause (b) of 


W. 188=18 Cr. L. J. 982-42 Ind. Cas. 598. Appellate Court may record 
conviction for offence for which trial Court found accused not guilty. 2 Cr. L. J. 
22=16 A. L. J. 918=48 Ind. Cas. 502. Appellate Court ought not to alter finding 
of lower Court while maintaining sentence, if accused would thereby be 
prejudiced. 20 Cr. L. J. 780=53 iud. Cas. 620. Appellate Court cannot excuse 
delay in presenting an appeal. 16 M. L. W. 704=43 M. L. J. 561=^24 Cr. L. J. 89 = 
A. L R, 1923 Mad, 95 = 71 Ind. Cas. 217. Where person is convicted of particular 
offence, it is illegal for Appellate Court to alterfinding to one for different offence. 
I Pat. L.T. 221 = 21 Cr. L. J. 496=56 Ind. Cas. 592. Appellate Court may take 
further evidence but cannot direct an enquiry. 19 A. L. J. 961=23 Cr. L. J. 402 = 67 
Ind. Cas. 498. Sessions Judge cannot review his predecessor’s order but only can 
refer case to High Court under Gr. Pro, Code s. 938. 31 Cr. L. J. 309=53 B, 578= 
31 Bom. L. R 593=A. I. R. 1929 Bom. 309=121 Ind. Cas. 583. Where no 
charge is framed in the trial Court, conviction by Appellate Court is unsustainable, 
25 P. L. T. 243=22 Cr L. J. 485=A. I. R. 1921 Pat. 496=62 Ind. Cas. 181. It is doubt- 
ful whether Appellate Court can, under s, 423 (i) (b) pass order making appellant’s 
position worse. 28 P. L. R. 166=28 Cr. L. J. 575=102 Ind. Cas. 5ii = A. L R. 1927 
Lah. 753. Appellate CoUrt cannot alter charge so as to make out a different case 
altogether, 23 A* L. J. 924=26 Cr. L. J. 1494= A L R. 1936 All. 33=9Q ind. Cas. 
150. Where in a trial for rioting Appellate Court refused to believe part of|)rose* 
cution story as to theft and house-breaking but believed story of rioting, conviction 
for rioting was right, 25 M. L. W. 325=28 Cr. L. J. 238= A. L R. 1927 Mad. 410= 
99Jnd. Gas. 1038. Where trial Court omits to pass an order under s. 517 Appellate 
Court can do so under s. 520 or s. 423 (r) (d). 10 Lah» 187=29 Cr. L. J, 810= A, I. 
R* 1928 Lah, 567=111 Ind. Cas, 314. There is no distinction in the Code between 
an appeal from an acquittal and from conviction. 17 Cr. L. J. 9=20 C. W. N. 128= 
32 Ind. Cas. 137, Appellate Court is to consider evidence both oral and documentary 
before recording judgment, 21 Cr. L. J. 618=1 Pat. L. T. 716= 57 Ind. Cas. 664. 
Appellate Court is to come to a definite finding of its own. 22 Cr. L. J. 414=61 Ind. 
Cas. 654. Appellate Court is to consider definitely the case of each accused. 26 
Cr. L. J. io89=A. I. R. 1925 Mad. 712 = 48 M, L. J. 504 = 88 Ind. Cas. 177, Where 
plea of illegality is not raised in trial Court or memorandum of appeal. Appellate 
Court should hear that plea as preliminary objection. A. L R. 1931 Oudh. 115=7 
O..W, N, 2 = 32 Cr. L. J. 218=128 Ind. Cas. 209, Where the accused are charged 
under ss. 304 and 147, Penal Code and Sessions Judge finds them guilty under both 
sections but convicts them under section 304 only, the .High Court can convict them 
under s* 147 akov. 145 ^nd. Cas. 849= 1933 A. L. J. i377='34 Cr. L. J. 1064=1933 Cr, 
C. 89,7 = Ail, R. 1933 All. 565. In appeal by co-accused, sentence of non-appealing 
acdused can be reduced. 34 Cr. L. J. 45S-34 P, L. R. 433 «= 1932 Cr, C. 921 -A. L 
R, .19:52 Ikh. 615. Competency of trial Court to try a case does not affect powers 
'Of S'essib^S' Judge under s.- 423. *933 Ci. C. 242*34 Cr. L. J. 640= A. L R. 1933 Lah. 
128, Sentence which is severe may be reduced. 31 P. L. R. 990=^12 L. L. J. 
5i2=32;iCr^';j4.,;J^;;r.73^=^A. I. R. 1931 Xah. 97. . District Magistrate cannot in 
appeal™ .''order -Stay jof .criminal prodeedin^ • pending deckiou of; 
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civil suit. 33 Cr. L. J. i47 = A. 1. R. 1931 Pat. 4 tl. When the Court issues 
notice to show cause why the sentence should not be enhanced, it ought not to 
dispose of the appeal before the appeal is heard. S8B. 392 = 36 Bom. L. R. 
382 = A, L. R. 1934 Bom. 198. In case of acquittal by the lower Appellate Court 
of an only charge, the High Court on further appeal should not convict him for a 
different ofence. A. I. R. 1934 Lah, 843=1934 Cr. C. 1184. Even when no appeal 
has been preferred the High Court can on revision acquit an innocent person. 
A, I. R. 1934 Lah. 34^=36 P. L. R. 121 = 35 Cr. L. J. 1046. 

Retrial-High Court should exercise caution in ordering retrial on revision 
against acquittal. 22 Cr. L. J. 337=19 A. L. J. 589 = 61 hid. Cas. i6i ; see also 25 
Cr. L. T. 1292 = A. i. R. 1924 AIL 766 =83 Ind, Cas. 364, In an appeal from order 
under s. no, no retrial can be- ordered. 30 P, L. R. 416=30 Cr. L. J: 491 = A. I. R. 
1929 Lah. 28=115 Ind. Cas. 544. Where Appellate Court held complaint to be 
uUra vires it had no jurisdiction to order retrial. 21 Cr. L. J. 660=1 Pat. L. T. 293 = 
57 Ind. Cas. 820. Where there is no reasonable probability of conviction, retrial should 
not.be ordered. 50 M. 274=27 Cr. L. J. 394==A, I. R. 1926 Mad. 638=93 Ind. Cas. 
42 ; see also 26 Cr. L. J. io9o = A. I. R. 1926 Nag. 953 = 88 Ind. Cas. 178 ; 30 M. L. 
T. 18= A, 1. R. 1921 Mad. 687=69 Ind. Gas. 380. Where prosecution case is incom- 
plete retrial should not be ordered. 9 P. L, T. 723 = 29 Cr. L. J. 2s8=A. f. R. 1928 
Pat. 293 = 107 Ind. Cas. 529. Where record of lower Court is full but some evidence is 
inadmissible, order for retrial is bad. i Bar. L. J. 32 = 24 Cr. L. J.744=A. L R. 
1923 Rang. 65 — 74 Ind. Cas. 72. Perfunctory cross-examination of prosecution witness 
is good ground for ordering retrial. 28 C. W. N. 170=30 C. L, J. 411 = 25 Cr. L, J. 
817 = A. I. R. 1934 CaL_257 (F. B.)=8i Ind. Cas. 353. In a trial by jury, where a 
juror gave but his opinion outside Court before conclusion of trial, retrial was ordered* 
33 C. L. J. 122 = 25 C. W. N. 240 = 22 Cr. L. J. 510= A. 1. R. 1921 Cal. 631 = 62 Ind. 
Cas. 334. If in the opinion of the Court thers is a reasonable possibility that a jury 
might either acquit or convict, the only proper course would be to order retrial. 
18 Cr. L. J. 929= 10 Bar. L. J. 123 (F. B.) = 9 L. B. R. 16=42 Ind. Cas. 161. In 
appeal from order under s. 107 retrial can be ordered apart from s. 423. 48 A, 
501 = 24 A. L. J. 566=27 Cr. L. J. 945=A. 1. R. 1926 All, 403=96 Ind. Cas. 497. 
Where the reason for rejecting prosecution evidence is not satisfactory, there is no 
ground for ordering retrial. 28 Cr. L. J. 946=26 A. L. J. 76=A. I. R. 1927 All. 
727=105 Ind. Cas. 658. Where there is appeal from acquittal in a jury case, High 
Court can dispose of the case instead of remanding it' for new trial. 21 S. L. R., 
356=28 Cr. L. J. 66=A. 1. R. 1927 Sind. 104=99 Ind. Cas. 98. Appellate Court 
cannot order retrial when prosecution has hopelessly broken down. A. I. R. 1931 
Mad. 227=^1930 M. W, N. 1215 = 131 Ind. Cas. 454 ; see also 31 Cr. L. J. 422 = A. I. 
R. 1930 Mad. 189. Order of notice to accused is essential for retrial. 9 P, L. R. 
1918 = 6 P. W. R. Cr. 1918. Retrial is unnecessary where complainant’s story is 
improbable, and accused has already served out more than half the sentence. A. 1. 
R. 1930 Nag. 255 = 31 Cr. L. J. 705=124 Ind. Cas. 619. Retrial should not be 
ordered if ends of justice have been otherwise met. 36 C. W. N 305= 1932 Cr. C, 337 
= 55 C. L. J. 349=59 C. 1233 = 33 Cr. L. J. 685 = A. L R. 1932 Cal. 399. Where there 
was acquittal on two charges and conviction on two other charges and no appeal 
from acquittals, retrial may be ordered on appeal from conviction. But Lower Court 
Judge cannot frame charge for offences of which accused has been already acquitted 
1933 A. L, J. 1446= A. I. R. 1933 All. 941. Retrial can be ordered if evidence is 
not sufficient to pronounce- judgment. A. I. -R. 1933 Bom. 153, Where in an 
appeal against order of Special Magistrate under ordinance 1931, s. 30 retrial is 
ordered, Magistrate has jurisdiction until he finishes retrial. 144 Ind. Cas. 90=37 
C. W. N. 906 — 34 Cr. L. J. 684= A, I. R. 1933 Cal. 551. As regards principles of 
ordering retrial, vide 35 Cr. L. J. 1477 — 36 Bom. L. R. 639= A. 1* R. 1934 Bom. 303. 

Compensation. — Whether an order awarding compensation under s. 250 is 
**order cohsequeniiai'’ or -incidental'^ to order of discharge or acquittal depends on the 
terms of tbe-order and circumstances in which it is made, ii Rang. 361 = 1933 Cr/ 
C; 1084 = A. I.- R. 1933 Rang. 288 (F. B.) Order for costs is “incidental’' to order 
for possession and suck can be passed by High Court in revision where Magistrate' 
has failed to make any order. A. I.^ R. 1933 Rang. 288 (F. B.) Order dispensing 
with security pending appeal may be said to be incidental order that may be just 
and proper- 33 Cr. L. J, 731 = 1932 Cr. C. 856=54 All, 86-1 = 1932 A. L. J. 624— A. 
I, R. 1932 All, 680. Appellate Court can set aside order under s. 250. 35 C. W. 
Cr*'L; }. s69=“A.'L R. 1932 
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L* J. 545 -A. i. R. 1033 Oudh. 85. under s, 423 (b; tacts are before oourt ana uouris' 
powers are not limited for altering finding. 36 C. W. N. 1152 = 34 Cr. L. J. j77- 
60 C I79=A. L R. 1922 Cal 723. in ordinary circumstances the findings of trial 

Court should not be disturbed. A. I. R. I933 Oudh. 62=34 Cr. L. J. 377=1933 
Cr.^'C. 102,' . ■ ■ ' ' 

Praotic©. — Where private complainants’ pleader was not heard in appeal and 
the accused was acquitted order of acquittal is not bad in law. 35 C. W, N. 976= 
54 c. L. J. 144=83 Cr. L. J. 3 oS = A. I- R. 1932 Cal. 6i. In case of appeal by 
accused^ Court should issue notice to advocate for accused or accused before altering 
finding. 60 C.,i79=34 Cr. L. J. 177 = 3® C. W. N. 1I52=A. I. R. 1932 Cal. 723. 
Parties in appeal should be heard in each other’s present. After respondent is 
heard, appellant has a right to reply. A. I. R. 1932 Cal. 856=33 Cr. L. J. 775 = 
36 C. W. N. 699. 

Bevision. — The High Court has no power to set aside judgment of court below 
merely because pleader of petitioner was not heard. 4 P. L. J. 98 = 24 Cr. L. J. 
ii8=A. I. R. 1922 Pat. 587 = 71 Ind. Cas. 246. Appeal cannot be treated as revision. 
20 S. L. R. 90. = 27 Cr. L, J. 780= A. I. R. 1926 Sind. 215=95 ind. Cas. 316. Award 
of costs is not incidental to disposal of revision petition. 48 M. 262 = 26 Cr. L. J. 
707=A. I. R. 1925 Mad. 438*=48 M. L. J. 106 (F. B.) = 86 Ind. Cas. 147 I sea also 
A. I. R. 1933 All. 264 (F. B.) = 55 A. 301 = 34 Cr. L. J. 414- 1933 A* L* J* 
of appeal by convict and revision by High Court conviction for murder m place of 
conviction for lesser offence is justified, i Rang. 436=25 Cr. L. ]. 247=76 Ind. 
Cas. 711, 

Reversal of finding. — High Court cannot convert acquittal into conviction 
unless it is acting both as appellate and revtsional court 4 Rang. 140=5 J* 

=27 Cr. L. J. 1 393= A. I. R. 1926 Rang, 154 = 98 Ind. Cas. 705. Appellate Court can 
reverse finding and sentence of death if there is no evidence to justify conclusion 
that there has been murder. 31 Cr. L. J. 230= A. I. R. 1929 All. 710=121 Ind. Cas. 
248. Where the trial is not satisfactory Appellate Court can remand case for hear- 
ing 21 Cr. L. J. 52=54 Ind, Gas. 404. In case of acquittal on a charge 

under s. 302, Penal Code, High Court in appeal convict under s. 193, Penal Code. 
52 B. 385=30 Bom. L. R. 330=29 Cr. L. J. 403=A, I. R. 1928 B. 130=103 Ind. 
Cas. 501. 

Verdict of Jury— High Court cannot interfere with verdict of jury unless 
Sessions Court had misdirected and such misdirection has caused wrong conclusion. 
55C.L.J. 439* 59 C. 1361 = 33 Cr. L. J. 854=A. I. R. 1932 Cal, 474=139 Ind. 
Gas, 873. It is misdirection where there is posibility of jury returning different 
verdict if then attention was called to those facts, A. L R. 1932 Oudh. 23=7 Luck, 
390=33 Cr, L. J. 167 ; see also A. I. R. 1934 Oudh. 354=35 Cr. L, J. 1066=11 
O. W. N. 831. Even if there was a misdirection the Appellate Court is not entitled 
to interfere unless*there has been a failure of justice or such failure has in fact been 
occasioned by the Judge’s misdirection. 13 Pat, 529= 150 Ind. Cas. 687=35 Cr. L, J. 
1164=15 F. L, T' 264= A. I. R. 1934 Pat. 309 ; see also A. L R. 1934 Cai. 847=1934 
Cr. C. 1364 ; 60 C. L. J. 45 ; A* I R. 1934 All. i932=A. L. J. 1160. The High Court's 
power of interference in an appeal from the verdict of the jury, are strictly limited to 
misdirections in the Judge’s charge to the jury. 1930 Cr. C. 1112 = 51 C. L. J, 352 
= 129 Ind. Cas. 834 ; see also 30 Cr. L. J. 622 = A. I. R. 1929 All. 364=116 Ind. Cas. 
297; 129 Ind. Cas. 109 ; 10 P. L. T. 409=30 Cr. L. J. 72i = A. I. R. 1929 Pat 

513=117 Ind. Cas. 173 ; 8 P, L. T. 691 = 28 Cr. L. J. 692=7 P. 15=103 Ind. Cas, 

548 ; 50 C, 539=28 Cr. L. J, 689= A. I. R. 1927 Cal. 680=103 Ind. Cas. 545 5 29 
Cr, L. J. 325 = A. I. R. 192B Pat. 326=108 Ind. Cas. 81 ; 27 Cr. L. J. 217= A, L R, 

1925 Nag. 154 ; 27 Cr. L. J. 176= A. I. R. 1926 Mad. 370=91 Ind. Cas. 960 ; 28 

Gr, L. J. 937= A. I. R. 1927 Oudh. $49* 105 Ind. Cas. 457, High Court can interfere 
where the jury is not properly constituted. 32 C. W. N. 1172 = 30 Cr. L. J. 484= 
115 Ind. Cas. 522. Appellate Court having all materials before it can deal with the 
cas^e;itself. A. 1. R. 1930 Cal. 370= 127 Ind. Cas. 657. In trial by assessor, appeal 
fe ieestfict^dby provisions of ss. 423(2) and 537 Cr. P. Code, whereas in trials 
by jury the whole case is before the Appellate Court. 29 Cr. L. J. 32S=A. 1. R. 
1928 Pat. 326=108 Ind, Cas. 8t. Where jury accurately directed in matters of law, 
High!' ■ not interfere with; ihelr verdict 27 Cr. L, J. I355*» A. I* R. 1927 

All 261 = 98 'Ibft; C^s/47 of Jqdgp or jury as simple issue of fact cannot 
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be disturbed unless opposed to evidence. A. I. R. 1930 Cal 199=^31 Cr. L. J. 
737=124 Ind. Cas. 818. Perverse verdict can be set aside. A. I. R. 1934 Oudb. 
299=35 Cr. L. J. 1130=11 O. W, N. 905, 

424* The rules contained in Chapter XXVI as to the judgment of a 
r . ^ j- * Criminal Court of original jurisdiction shall apply, 

/SEcoi ■»/» y "y b. pLaclbu ,0 .h.i.dgS 

of any Appellate Court other than a High Court: 
Provided that, unless the Appellate Court otherwise directs, the 
accused shall not be brought up, or required to attend, to hear judgment 
.'.■delivered,'/' 


Not©s.““The Appellate Court should decide both oa the sufficiency of the pro- 
secution evidence to warrant a conviction, and on its reliability. 2 Weir, 536, 
An Appellate Court cannot alter a conviction of an accused to one of abetment. 
15 Cr. L. J. 694. An Appellate Court should write such a judgment as can be 
followed without reference to the judgment of the trial Court. 29 Cr. L. J. 705= 
A. 1 . R. 1928 Lab. 863=* X 10 Ind. Cas. 449 ; see also 2 Lah. 408 = 23 Cr. L, J. 9=24 
P. L. R. 1922 = 611 Ind. Cas. 377. Rules contained in s. 367 as to judgment of 
original court apply to all Appellate Courts except High Court. 25 Cr. L. J. 246= 
A. I. R. 1923 Lah. 344=76 Ind. Cas. 719 ; see also 25 Cr. L. J, 901 = A. L R. 1925 
Cal. 266=81 Ind. Cas. 1007. Where in appeal by two accused judge only dealt 
with case of one, his judgment is not according to law. 24 O. C. 230= A. I. R. 1921 
Oudh. 102=65 ind. Cas. 287. Appellate Court must record proper judgment. 
3 Pat. L. T. 203=23 Cr. L. J. 26i = A. L R. X922 Pat. 157=66 Ind. Cas. 325, Duty 
of the Appellate Court is to deal with evidence. So where law and evidence were 
not discussed, judgment is not in accordance with law. 2 Lah. 308=38 Cr. L. J. 
9=24 P. L. R. 1922 = 64 Ind. Cas. 377. Where Appellate Court merely states that 
it adopts reasons given by the trial court to support conviction by an accused person, 
the judgment is erroneous in form. 20 Cr. L. J. 645 = 52 Ind, Cas. 421. Appellate 
Courtis judgment is not a mere supplement to the trial Courts judgment but should 
be adequate in itself, i Rang. 301=2 Bur. L, J. 101 = 24 Cr. L. J. 920=75 Ind. 
Cas. 296. Where evidence has not been properly considered, the disposal is not 
in accordance with law. 23 Cr. L. J. 373=19 P. L. J. 921=67 Ind. Cas. 202. 
Where appeal is dismissed High Court need not give reasons, A. I. R. 1933 Pat. 
38=34 Cr, L. J. 118= II Pat 697. Judgment written by outgoing Magistrate but 
delivered by presiding Magistrate is without jurisdiction. C. W.N. 838=33 
Cr. L. J. 60. Where judgment was delivered in open Court by High Court 
Judge and taken down by his writer, omission to initial fair copy is not serious 
defect A. L R. I 933 Ah 40= 55 A 132= 1933 A. L. 13 = 24 Cr. L. J. 793 - 


425. (0 Whenever a case is decided on appeal by the High Court under 

this Chapter, it shall certify its judgment or order 
Order by High Court on Court by which the finding, sentence or 

Court ^ ® ^ ® we appealed against was recorded or passed. 

If the finding, sentence or order was recorded 
or passed by a Magistrate other than the District Magistrate, the certificate, 
shall be sent through the District Magistrate. 

( 2 ) The Court to which the High Court certifies its judgment or orders 
shall thereupon make such orders as are conformable to the judgment or 
order of the High Court ; and, if necessary, the record shall be amended in 
accordance therewith. 

426, (i) Pending any appeal by a convicted person, the Appellate Court 

may, for reasons to be recorded by it in writing, 
Suspension of 1 .t . ..t ^ -c 


pending appeal 
appellant on bail. 


sentence 
Release of 


order that the execution of the sentence or 
order appealed against be suspended and, also, if 
he is in confinement, that he be released on bail 

or on his own bond. 

{ 2 ) The power conferred by this section on an Appellate Court may be 

exercised also by the High Court in the case of any appeal by a convicted 
person to a Court subordinate thereto. 
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(3) 'When the appellant is nitimately sentenced to imprisonment, penal 
servitude or transportation, the time^ daring which he is so released shall be 
excluded in computing the term for which be is so sentenced. 

Notes.— The only Courts which have power to suspend the execiiuon of a 
sentence or order, are the Court to which an appeal has and the High Court. 2 
Weir 536. Mere previous respectability of a man is per see no sufficient ground 
For granting bail when he has been convicted of an offence. An order suspending 
the sentence under section 426 should not be passed unless very special case is 
shown. 92 Ind. Cas. 703^27 Cr. L. J. 3^9==^. LR. 1926 Nag. 379 - Appeal by 
‘'Convicted person*’ is condition precedent to granting trial. 193 ^ 455 - 3 ^ 

Cr L J. 958=125 Ind. Cas. 792. Person called upon to furnish security is not 
deemed to be “convicted*’ ibid \ but see A. I. R. 1932 AIL 680=1932 A. L. J. 634= 
54 A. 861-1932 Cr. C. 856=33 Cr. L. J, 731 J A. 1. R. 1934. All. 845 = 1934 Cr. C. 
Section 426 applies only to appeal by convicted person. A. L R. 1932 Mad. 720= 56 
M. 149=33 Cr. L. J. 826. 

427 . When an appeal is presented under section 417, the High Court may 

issue a warrant directing that the accused be 
Arrest of accused in appeal brought before it or any subordinate 

from acquitta . Court, and the Court before which he is brought 

may commit him to prison pending the disposal of the appeal, or admit him 
to bail. 

428 . ( 1 ) In dealing with any appeal under this chapter, the Appellate 

Court, if it thinks additional evidence to be 
Appellate Court may take necessary, shall record its reason, and may ei* 
ffinher evidence or direct 1 o evidence itself, or direct it to be 

be taken. ^ Magistrate, or, when the Appellate 

Court is a High Court, by a Court of Session or a Magistrate. 

( 2 ) When the additional evidence is taken by the Court of Session or the 
Magistrate, it or he shall certify such evidence to the Appellate Court, and 
such Court shall thereupon proceed to dispose of the appeal, 

( 3 ) Unless the Appellate Court otherwise directs, the accused or his plea- 
der shall be present when the additional evidence is taken; but such evidence 
shall not be taken in the presence of jurors or assessors. 

(4) The taking of evidence under this section shall be subjectei to the 
provisions of Chapter XXV, as if it were an inquiry, 

Notes.- A Court of criminal appeal can take additional evidence at any time, 
only it tnust record its reason for so doing. 8 M. L. T. 418=8 Ind. Cas. 145=1910 
M. W. N, 419., The failure of a Deputy Magistrate to state his reason for recording 
fresh evidence under s. 428 is an irregularity that is cured by s. 537. 9 M. L. T. 406 
= 10 Ind, Cas. 290?= 12 Cr. L. J. 240. Under this section, an Appellate Court dealing 
with an appeal may direct additional evidence to be taken and itself record such 
evidence. 6 C. L. J. 251 = 6 Cr. L. J. 357 ; see also ii Cr, L. J. 734 = 8 Ind. Cas. 943 
This section does not empower an Appellate Magistrate to call for a fresh finding 
from a Subordinate Magistrate. 1914 M. W. N. 778=16 Cr. L. J. 79=26 Ind. Cas. 
671. An appellant whose appeal is dismissed by an Appellate Court after it has 
taken additional evidence under this section has no right of appeal to the High Court. 
27 C, 372=4 C. W. N. 497. This section does not authorise an Appellate Court to 
send a case to the police for further investigation, the case having been originally 
started by a complaint in Court. A,W,N. 1900, 130. This section gives an Appellate 
Court wide discretion. The Court recording reason can direct further evidence to be 
taken on the side of prosecution. But it does not warrant the taking of evidence of a 
co-accused, who has not appealed against his conviction. 93 Ind. Cas, 255 = 27 Cr, L. 
Jv 463=27 P.L.R. 327 = A.LR. 1926 Lah. 309. As regards power of High Court to cal! 
for further evidence, vide 33 C. W. N. 632. Wording of section 421 is not restricted 
to nature of evidence. 2SCr, L.J 40i = A, L R. 1925 Mad. 106=77 Ind. Cas, 481. 
Ppwer of Appellate Court to take additional evidence under s. 428 should be exercised 
against accused only in very exceptional cases. 42 M. 885 = 37 M. L. J. 81 = 20 Cr. L. 
J* 343^ Section 342 does not apply to s. 428 (i). Fresh opportunity 

to accused to make statement may be essential in some cases, 4 Pat. 488=6 P. L, T, 
154=26 Cr. Li'- J. 8ii«86 Ind. Cas, 459. Section 342 does not apply to evidence 
taken under s, 428, j- itself s* 342 applies only to case of original trial. 52 B. 699 
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==30 Bom. L. R. 651 =29 Cr, L, J. 972^ A. I R. 1928 Bom. 2oo=«ii2 Ind. Cas. 60. 
High Court has power under s. 307 read with s. 428 to call further evidence. 33 C. 
W. N. 632“ 56 C. 566=50 C. L. J. 1=530 Cr. L. J. 1031= A. I; R. 1929 Cal. 244=119 
Ind. Cas. 378. Appellate Court is not precluded from taking additional evidence to 
ascertain value of statement made by defence witness. 28 M. L. W. 785 = 30 Cr. L. 
J. 133=55 M. L. J. 676=113 Ind, Cas. 325. Order allowing additional evidence will 
not be inferred with in revision, except in case of error of law affecting merits of the 
case. 3 Pat. L. R. Cr. 101 = 6 P. L. T. 931 = 26 Cr. L. J. 1171 = 88 Ind. Cas. 595. 
Appellate Court is competent to record additional evidence under s. 428 Cr. Pro. Code, 
31 Cr. L. J. 602 = A. I R. 1930 Mad. 483=123 Ind. Cas. 809. Negligence on the part 
of the prosecution is no ground for not taking additional evidence against the accused 
where justice will fail if such additional evidence is not taken. 6 P, L. T. 431=26 
Cr. L, J. 1171 = A. I. R. 1925 Pat. 526=88 Ind. Cas, 595. Appellate Court can send 
down records to Sessions Court to take down action under s. 288, whenever Appeh 
late Court finds additional evidence is necessary. 19 A. L. J. 947= A. I. R. 1921 AIL 
215 = 95 Ind. 477- Where Sessions Court remands case for allowing accused to 
cross-examine prosecution witnesses and for recording further evidence, order is not 
justified under s. 428. 53 B. 578 = 31 Bom. L. R. S93=A. I. R. 1929 Bom. 309. Where 
additional evidence taken without recording reason the trial is not vitiated if 
failure of justice is not caused. 31 M. L. W. 524=31 Cr, L. J. 602=58 M. L. J. 
4147A. I. R. 1930 Mad. 483=123 Ind. Cas. 809. In a trial by jury where 
medical evidence is not given 'Z/wa voce before jury, trial is invalid. 33 C. W. N. 
532. Order of remand for taking additional evidence must include the setting aside 
of conviction by the town Court. 40 C. L. J. 319=26 Cr. L. J. 312 — 26 Cr. L. J. 313= 
A. 1. R. 1925 Cal. 172 = 84 Ind. Cas. 457. Appellate Court can take additional evi- 
dence. 25 S. L. R. 68=33 Cr. L. J. 43= A. I. R. 1931 Sind. 1 15. High Court cannot 
act under s. 48 (2) ordinance No. 10 of 1932, 8428 is not applicable. 37 C. W. N. 481 
= 34 Cr. L. J. 320=60 C. 814. 

429. When the judges composing the Court of Appeal are equaly divided 
o . t T 1 . r in opinion, the case with their opinions thereon 

before a Judge of the same 

divided ‘ Court, and such Judge, after such hearing (if 

any) as he thinks fit, shall deliver his opinion 
and the judgment or order shall follow such opinion. 

Notes — The third Judge to whom case is referred will not differ in a point on 
which both the Judges agree. 22 C. W. N. 745= 19 Cr. L. J. 753=28 C. L. J. 32=46 
Ind. Cas. 593 ; see also A. 1. R. 1930 Sind. 225 = 126 Ind. Cas. 449. A third Judge 
to whom reference is made cannot make a reference to a Full Bench. 41 C. L. J. 
357=39 C. W. N, 475 = 76 Cr. L. J. 915 = A. I. R 1925 Cal. 1040 = 86 Ind. Cas. 979. 
“Case’’ means case of prisoner as to whom Judges were divided. 32 Cr. L. J. 868. 

430. Judgments and orders passed by an Appellate Court upon appeal 

^ , shall be final, except in the cases provided for in 

F inality of orders on appeal. 4 1 7 and Chapter XXXI, 

Notes. — Although section 430 has no application to judments passed in revision 
yet the principle laid down in this section is applicable to such judgment. 36 Bom, 

L. R. 954= A. I. R, 1934 Bom. 471. 

431. Every appeal under section 4 1 7 shall finally abate on the death of 

this accused, and every other appeal under this 
Abetment of appeals. Chapter (except an appeal from a sentence of fine) 

shall finally abate on the death of the appellant. 

Notes.— No revision can be entertained against sentence where accused has 
since died, except fine. 95 1918=8 E. Cr. I9i^9* conflict 

of opinion on value of evidence is no ground for reference. 1933 A. L. J. 272=14 
L R A Cr 45. Where the trying Magistrate tenders explanation. Sessions Judge 
referring case to High Court must make comment on explanation, 34 Cr. T. J. 
480= 1933 Cr. C. 93^= A* I. E, 1932 All. 683. 


Cr* F. Code- 
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432 . ' ' A Presidency Magistrate may,, if he thinkS' ht, refer lor me opinion 

of the High Court any question of law winch 
Reference by PresKlency hearing of any case pending before 

Magistrate to High Court. judgment in any such case 

subiect to the decision of the High Court on such reference, and pending such 
decision may either commit the accused to jail or release him on oai! to appear 
for judgment when called upon. 

Notes.— A reference is to be rn^ade by a Presidency Magistrate i Bonn^l^ R. S|. 
The reference must be on a point of law only. 33 C. 103. Rat ‘ * j j* 

The High Court should not express any opinion except on 

2 a 8 ' I S. L. R. Cr. 4. In reference the sentence can be enhanced. 9 o 5 "^^* 
•lotja: 27 Cr. L. J. 537. Orders passed on reference are 

oilc a District Magistrate has no power to refer a case to Pligh Cour.. A. L K. 
IQ28 Sind. 69=22 S. L. R. 201, Reference by Presidency Magistrate under this 
section is confined to question of law necessary to dispose of cases before him 
do C L T 4oS=34 C. W. N. 13 (F. B.) Presidency Magistrate cannot refer a pomt 
^of?a^ which is^^oi by Authority. 31 Bom. L. R. 1349-54 B. 146-31 Cr. 

L.J.633. 

433. (i) When a question has been so referred, the High Court shall pass 

such order thereon as it thinks fit, and siiali 
Disposal oTcase according to Qg^use a copy of such order to be sent to the 

decision of High Court. Magistrate by whom the reference was made, 

who shall dispose of the case conformably to the said order. 

(2) The High Court may direct by whom 
Direction as to costs. the costs of such reference shall be paid. 

434 . r I ) When any person has, in a trial before a High Court consisting 

of more Judges than one and acting m the 
Power to reserve questions exercise of its original criminal jurisdiction, 

•^rismg\n ox\gma\ jurisdiction convicted of an offence, the Judge, if he 

of High Court. reserve and refer for the decision 

of a Court consisting of two or more Judges of such Court any question of law 
which has arisen in the course of the trial of such person, and the determination 
of which would affect the event of the trial, 

(2) If the Judge reserves any such question, the person convicted shall, pend- 
ing the decision thereon, be remanded to jail, or, 
• Procedure when question re- admitted to bail ; and 

served. .» rJirt-K c-koll Kcj-*ria rAvipw fhfl: 


Power to call for records of 
inferior Courts, 
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before any inferior Criminal Court situate within the local limits of its or his 
jurisdiction for the purpose of satisfying itself or himself as to the correctness, 
legality or propriety of any finding, sentence or order recorded or passed, and as to 
the regularity of any proceedings of such inferior Court,* [and may, when calling 
for such record, direct that the execution of any sentence be suspended and, if the 
accused is in confinement, that he be released on bail or on his own bond pend- 
ing the examination of the record.] 

t [Explanation— Ml Magistrates whether exercising original or appellate 
jurisdiction, shall be deemed to be inferior to the Sessions Judge for the purposes 
of this sub-section and of section 437.] 

(2) If any Sub-divisional Magistrate acting under sub-section (1) considers 
that any such finding, sentence or order is illegal or improper or that any such 
proceedings are irregular, he shall forward the record, with such remarks 
thereon as he thinks fit, to the District Magistrate. I 

(4) If an application under this section has been made either to the Sessions 
Judge or District Magistrate, no further application shall be entertained by the 

either of them. 

Scope of tlie seotion-~The wordings of this section are very general. So the 
High Court can interfere under this section with any order passed without jurisdic- 
tion, even where there is no provision for appeal or revision. Vide, 15 C. 608 ; 20 B. 
543 ; 10 Cr. L. J. 233 ; 2 S. L. R. 20 ; 31 M. 133. Such examination is allowable in 
cases of finding of facts as well as finding of law. 10 B. 131 ; 12 B. 377 ; 14 B. 331 ; 28 
B. 479 ; A. W. N. 1899, 135. in the cases of abuse of process of Court, the High Court 
should interfere. 40 C. L. J. 283 ; 2 Weir 538. Such interference is allowable 
where the Court has refused to exercise a discretion vested in him by law. 10 C. 52. 
A District Magistrate is justified under this section in calling for and examining 
the proceedings of any Magistrate of whatever class in his own district. L. B. R. 
(1872 — 1892), 387 ; see also S. C. 88, Oudh ; 12 G. 475 (F. B.) ; 9 B. 100 ; 8 M. 18 (F. 
B.) ; 7A. 853 ; 38 P. R. Cr. 1885. 9 Cr. L. J. 104. A District Magistrate is inferior to 
the Sessions Judge while exercising an original criminal jurisdiction. 89 Ind. Cas. 146; 

26 Cr. L. J 1282 ; 24 Cr. L, J. 616 ; 12 C. 473 ; i5 R. 1904, ^2 C. 473 ; 10 C. 268 ; 7 

A. 134. No hard and fast rule can be laid down as regards the class of cases in 
which the High Court will interfere. 22 C. 151 ; 25 C. 233 ; 26 C. 786 ; 20 B. 54^ > 28 
M. L. J. 505 = 29 Ind. Cas. 109. A District Magistrate while exercising his revisional 
powers to take evidence under section 438. 12 A. L. J. 461 = 15 Cr. L. J. 575^=25 

Ind. Cas. 327. High Court can act on any information. 20 A. L. J. 909=45^* 128 = 24 
Cr. L. J. 115 = 71 Ind. Cas. 243. Section 43^ must be read with s. 435* 21 S.L.R. 48 = 

27 Cr. L. J. I253 = A. I. R. 1927 Sind. 45 = 98 Ind. Cas. loi. Section 439 is to be read 
along with and subject to s. 435* If a case is outside s. 435? s* 439 cannot apply. 
47 C. 438 = 31 C. L. J. 183 = 21 Cr. L. J. 25=25 C. W, N. 97 = 54 Ind. Cas. 169 ; see 
also 3 O. L. J. 546=18 Cr. L J 100=19 O. C. 136== 37 Ind. Cas. 308. This section 
is not applicable merely to finding sentence or order but to proceedipgs generally. 
47 M. 722 = 20 M L. W. 234-25 Cr. L. J. ioo9=A. I. R. 1925 Maf 39=81 Ind. Cas. 
785. Only Acts which are excepted from the revisional jurisdiction of High Court 
are Press Act, Extradition Act and Reformatory Schools Act, and these only in 
regard to certain orders passed by lower Courts. 26 Cr. L. J. 289=3 Bur. L. J 168= 
2 Rang. 321 = A. 1. R. 1925 Rang. 13 = 84 Ind, Cas. 433* Orders passed under Upper 
Burma Ruby Regulations of 1887. s. 6 are within scope of Cr. Pro, Code as regards 
appeal and revision though no provision is made in the Regulation therefor. 2 Rang. 
321 = 3 Bur. L. J. 168=26 Cr. L. J. 389=A. L R. ^925 Rang. 12=84 Ind. Cas. 433. 
The Court may, when calling for record direct suspension of sentence or release of 
accused. The words "legality and propriety*^ in section 435 would both include 
questions of law as to whether a finding, sentence or order is legal, or proper having 
regard to evidence. The word ‘correctness* does not mean that the High Court 

* These words were added by s, 116 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVm of 1923). 

t This Explanation was added by Act XVIII of 1923, 

i Sub-section (3) was omitted by ibid. • • 
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mav inauire whether the finding was acceptable to it on a balance of the evidence 
receded in the trial Court The corre^ess of the finding s_eiuence or °rder 
imnlies a lesal defence. 1929 A. L. J. 775==30 Ci. L. J. 7^0 A. I. K. IQ-Q 
CSV- 117 Ind^Cas 346. High Court on reference or revision can pass substantive 
fc ofimprisonmm eve| though accused h='^^^-'74d_sentence of ^Pnsonrnent 
nassed on him by lower Court- 28 Bom. L. R. jOo--o ti. L, J. 53/ t R' 
1026 Bom. 2C6=Q3 Ind. Cas. 1053 ; see also 496- 

->6 Cr L T 996=A. I. R. 1925 Bom. 247=87 Ind. Cas. 396. An Aaditional 

Sessions tudge can exercise the revisional powers of the Sessions Judge. 
Sessions Judg interfere even in pending proceedings. 

Lr T T 2a6-2C Cr CT TatS (F. B.) ; 40 C. L. J. 283. It can interfere at any 

r T T iq8 • 2Q Ind. Cas. 109 ; 22 C. 13 1 ; 20 B. 543 > 28 M. L. J. 505 , 19^^ 
M W hi. 365^ But the power of revision is not co-extensive with the power ot 
19^7 M. W. N. 716. The High Court cannot interfere witn the order 
of a Civil Court passed under section 195 or s. 476- 8 C. W. A. /ts , 3I A. 
38 • 26 B. 785 ; 26 M. 98. Under ss. 435 i 439. the High Court can examine the 
records of cases W the purpose of satisfying itself as to the correctness o'- Propriety 
as well as the legality of any finding, sentence or order. 14 I’- o3i- 
Judge can call for the record of a proceeding under section no, Cr. 1 ro. Code. 73 
Ind.^ Cas. 33=24 Cr. L. J. 593 - Sessions Judge can call for the record directly if he 
suspects of irregularity irrespective of the source of information. A. 1- 
107= 131 Ind. Cas. 108. Revision application filed before Sessions Judge or Austria 

Magistrate bars another application before another Comt. 1930 A. L J. 321 — 5 . . 

257==3I Cr. L. J. 995 = A. I. .R. 1930 All. 257= 126 Ind. Cas. 253. New point involvii^ 

question offset cannot be raised in revision. 1933 A. L. J. 188=34 Cr. L. J. 414-- 

1933 Cr. C. 434=55 A. 30i = A. I. R. 1933 AH. 264 (F.B.) In case of appeal to District 
Magistrate from order of Octroi Superintendent, order of District Magistrate is not 
open to revision by High Court. 145 Ind. Cas. 959= 1933 A. L J. 469= A- I. R. i93o 
All 281. Findings of fact of Lower Courts are not usually niterfered with in 
revision. 1933 Cr. C. 356= A. I. R. I933 Lah. 236. Powers of Superintendence 
under s. 107, Government of India Act cannot be controlled by the Gwernor- 
General. But he can control those under ss. 435 to 439- A. I. R. 1933 Bom. (o. ii.) — 
57 C. 93 = 34 Cr. L. J. 199=34 Bom. L. R. 1523. Findings of fact for which there 
is evidence would not be interfered with in revision. A. I. R. 1933 Mad. 279^34 
Cr. L. J. 524=1933 Cr. C. 346=1933 M. W. N. 1153- High Court will not interfere 
with judgment of acquittal in the absence of stay and cogent grounds. lo U. W. 
N. 099. In case of concurrent revisional jurisdiction, High Court will not interfere 
except for special grounds. 8 0. W. N. 1027 = 33 Cr, L. J. I95 = A. I, R. 

Oudh. 418. 

Wlien there can be xtiterfernce— Powers of High Court are very wide and It 
can interfere even when certain order though illegal is improper. 26 N. L. R. 50= 
12 N. L. J. 180=31 Cr. L. J. 384 = A. I. R. 1930 Nag. 61. High Court is precluded 
from interfering if finding has basis in some evidence. 1929 A. L. J. 775=30 Cr. L 
J. 756= A. I. R. 1929 AIL 587 = 117 Ind. Cas. 346. Order refusing to grant a copy 
under s. 165 (5) is illegal, and can be set aside under s. 435. 26 A. L. J. 703=29 
Cr. L. J. 663=^ A. I. R. 1928 AIL 402=110 Ind. Cas. 215; Where charge is framed 
where none is necessary, interference by the High Court is proper. 23 A. L. J.^ 21 — 
36 Cr. L. J. 749= A. L R. 1925 AIL 31 1. Impropriety of finding is ground of inter- 
ference. 28 Cr. L. J, 967= A. I. R. 1927 AIL 647* 

When revision lies. — High Court can interfere in cases of erroneous finding 
by Magistrates. A. 1. R. 1932 Pat. 185 = 13 P. L, T. 178=34 Cr. L. J. 259. Even 
when application is not entertained by the District Magistrate, the Sessions Judge 
may allow such application. A. I, R. 1931 Mad. 772 = 1931 M. W. N. 771=61 
M. L. J. 123 = 32 Cr. L. J. 1278. Order of Magistrate under s. 144 is open to 
revision. 34 Cr. L. J. 334~A. I. R. 1933 Cal. 34S. High Court will not interfere 
where the case is not complete in trial Court 1933 A. L. J. 30=1933 Cr. C. 367 = 
34 Cr. L. J. 956= A. 1. R. 1933 AIL 211. Failure to take in revision to Sessions judge 
or District Magistrate is a bar to such application being entertained by High Court 
145 Ind. Cas. 726=1933 A. L. J. ii9=i933 Cr. C. 523 = 55 A. 261 = 34 Cr. L, J. 1048= 
A. L R. 1933 AIL 283. Magistrate’s order declining to stay proceedings in his 
Court is an order covered by s. 435. 35 Bom. L, R. 1054= A. I. R. 1933 Bom. 485. 
In revision the finding as to the credibility of witness should be accepted. 140 Ind- 
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Cas. 246=33 Cr. L. J. 943 = 1933 Cr. C. 201 = 1932 A. L. J. io4=A. L R. 1932 AIL 
185. Grounds challenging findings of fact are not proper grounds for revision. 
143 Ind. Gas. 835 = 10 O. W. N. 47 = 34 Cr. L. J. 649=A. I. R. 1933 Oudh. 117. 
Sessions Judge can call for record directly if he suspects of irregularity, irrespective of 
information. 32 P. L. R, 130=32 Cr, L. J. 653=12 Lah. 471 = A, 1. R. 1931 Lah, 107 ; 
see also A. L R. 1931 Lah. 145 = 32 P. L. R. 71 = 32 Cr. L. J. 700. High Court has 
power to revise proceedings either under s. 435 or s. 439 apart from its inherent powers 
under s. 561 A. 30 Bom. L. R. 1050=29 Cr. L. J. 1063=112 Ind. Cas. 567. Jurisdiction 
of High Court and Sessions Judge under s. 435 is concurrent and in such cases, the 
aggrieved party has to first seek his remedy in subordinate court. 4 Pat. L. W. 327= 
29 Cr. L. J. 589=3 Pat. L. J. 302 = 45 Ind. Cas. 397. Order of Magistrate acting under 
s. 144 is not order of Court. No revision lies against such order under s. 435. 28 
M, L. VV. 506=52 M. 69= A. L R. 1928 Mad. 1108 = 55 M. L. T. 621. Revision 
on assumption that Sub-Magistrate is better judge of fact than Sub'-Divisional 
Magistrate cannot be granted. 29 Cr. L. J. 325 = A. 1. R. 1928 Mad. 369=108 
Ind- Cas. 80. Further revision does not lie from revisional order passed by the 
Sessions Judge on an order under Bombay City Municipalities Act, s. no. 30 
Bom, L. R. io 84 =A. 1. R. 192B Bom. 376=112 ind. Cas. 585. Proceeding under 
Chapter 12 become liable to revision. 31 M. L. W. 104=31 Cr. L. J. 190= A. L R. 
1920 Mad. 817=120 Ind. Cas. 895. High Court has merely to satisfy itself that 
facts found fall within the section 80 as to give jurisdiction to Magistrate. 22 Cr. 
L. J. 521 = 22 Bom. L. R. 157 = 62 Ind. Cas. 409 ; see also 18 Cr. L. J. 418=38 Ind. 
Cas, 478. High Court will not interfere in revision on motive for offence. 28 Cr, L. 

J, 383=100 Ind. Cas. 991. Sessions Judge can take up at the instance of a private 
person any revision of Magistrate order under s. 476, 25 A. L. J. 42 = 27 Cr. L.^ J. 
1130=49 A. 230= A. J. R. 1927 All. 38 = 97 Ind. Cas. 650. Revision application 
is entertainable by District Magistrate or Sessions Judge. Such application was 
not entertained by High Court unless District Magistrate or Sessions Judge has 
been previously removed in the matter under s. 435. 29 Cr. L. J. 618 = A. I. R. 
1929 Nag. 13=109 Ind. Cas. 810. Powers of Sessions Judge of revision are not 
restricted by High Court. 49A. 230=25 A. L. J. 42 = 27 Cr. L. J, ii36=A. L R. 
1927 All 38=97 Ind. Cas. 650. High Court can revise any preliminary or final 
order passed by inferior court. 18 Cr, L. J. 46=14 A, L. J. 851=36 Ind. Cas. 878. 
Sessions Judge is not required to examine record of any proceeding before an 
inferior Criminal Court. 17 Cr, L. J. 145=14 A. L. J. 146=33 Ipd. Cas. 625. Period 
of limitation for application in revision to Patna High Court is 60 days, and the 
period as intended to cover proceedings of normal length before Sessions Judge. 

8 pat. 468=30 Cr. L. J. 1053=11 P. L. T. 18= 119 Ind. Cas. 401. High Court under 
s. 107 of Government of India Act can set aside proceedings instituted without 
jurisdiction by subordinate Court under s. 145, notwithstanding s. 435 (3) and can 
make consequential or incidental orders under same section. 4B C. 522 = 22 Cr. L. J. 
213 = 32 Cr. L. J. 270 = 60 Ind. Cas, 325. Revision lies from order of Sessions 
Judge revoking or upholding sanction granted by inferior Court. L. R. I. A. 41 Cr, 
If a declaratory order is passed under s. 145 (6) the order can be revised, but if 
the Magistrate on the facts refuses to proceed under s. 145, such order cannot be 
revised. 18 S. L. R. 278=26 Cr. L. J. 1333== A, I. R. 1926 Sind. 85 = 89 Ind. Cas. 
309. Order under s. 888 is a proceeding subject to the jurisdiction of High Court. 
25 Cr. L. J. 82=A. I. R. 1924 Lah. 617 = 76 Ind Cas. 18. Revision of appellate order 
under s. 144 (5) is entertainable even after two months. 42 M, L. J. 252=23 Cr. L. J. 
404=A. I. R. 1922 Mad. 76=67 Ind. Cas. 500, Order for demolition is a judicial 
order open to revision by the High Court. 52 C. 962 = 26 Cr. L. J, 1535=29 C. W. N. 
898=A. LR. 1925 Cal 1231=90 Ind. Cas. 3i7- .An application for revision of an 
order under s. is not entertainable under the provisions of s. 435 and 438. Criminal 
Procedure Code. 23 Cr. L- J. 238=24 O. C. 367=A. I. R. 1922 Oudh. 220=66 
Ind. Cas. 68. 

Inferior Court. —-Where a District Magistrate passes order as Court of original 
jurisdiction, he is subordinate to Sessions Judge who can exercise revisional power. 
24 C. R. L. J. 616= A. 1. R. 1924 Oudh. 241-= 17 Cr. L. J. 223= IQ O. C. 108=3 O. 
L.J. 38 = 73 Ind. Cas. 504. District Magistrate exercising jurisdiction under 
Election Rules does not act as Criminal Court and no revision lies from his 
order. 30 Cr. L. J. 1159=1930 A. L. J. 216= A. 1. R. 1929 All. 935 = X20 Ind, Cas. 
128. Where Magistrate acts under s. 221, Madras Local Board Act, District 
Magistrate can interfere. 27 M, L. W. 329=29 Cr. L. J. 389= A. I. R. 1928 Mad, 
495= X08 Ind. Cas. 414. Secretary to Local Government exercising powers conferred 
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bv Goondas Act (Bom. Act I of 1923) is not a Criminal Court. ^ 5iC. 400= 26 
Cr. L. J. 20= 83 Ind. Cas. 500. Where Magistrate passes order as Revenue Court 
the District Magistrate cannot interfere. 5 Luck. 425=6 O. W.^N._qS 3=3 _i Cr. L. J. 
670= A. 1. R. 1930 Oudh. 58=144 Ind. Cas. 364- District Magistrate is infenor 
Court to Sessions Judge. 137 Ind. Cas. i2S = Cr. L. J. 474=1932 A. L. J. 67 — A. I. 
R. 5932 All. 124. 

Reference.— Sessions Judge can make reference to High Court against order 

of District Magistrate. 23 A. L. J. 891=26 Cr. L. J. 1282 = A. 1. R. 192; All. 592 = 
So Ind Cas. 146. District Magistrate must not refer directly to High Court. 23 
A L J. 773=46 A 851 = 25 Cr. L. J. I277 = A. I. R. 1924 All. 770=82 Ind. Cas. 255. 
Sessions Judge can call for record of proceedings in Inferior Court and can refer 
matter to High Court. 21 A. L, J. 613=24 Cr. L. J. 593= A. I. R. 1923 AH- 


Power of District Magistrate.— District Magistrate cannot question on the 
propriety of order by Court of Session. 24 A. L. J. 224- 27 Cr, L. J. Ind. 

Cas. 743. District Magistrate cannot order retrial He can act under s. 426 
High Court alone can’ order retrial 1230 A. L. J. 521 = A. I. R. 1930 A.11. 257=^52 A. 
25 = 30 Cr. L. J, 995=126 Ind, Cas. 253, District Magistrate can either rejea or 
report to High Court but cannot set aside, n O. L. J. 59=35 Cr. L. J. 440- A. 
I. R. 1924 Oudh. 331 = 77 Ind. Cas. 728. District Magistrate slioukl not make the 
work of persons entitled to appeal difficult, by calling for proceedings and taking 
action upon them within the period allowed for appeal. 25 Bur. (igi S) i24=* io Cr. 
L. J. 355=* 10 Bur. L. T. 166=38 Ind. Cas. 739. District Magistrate cannot recom- 
mend revision of orders passed by Session Judge on appeal. 14 A. L. J. 364=31 
Cr. L. J. 947 = A. I R. 1933 Pat. 335^ 

[*436.] Oa examining any record under section 435 or otherwise, the 
, . . High Court or the Sessions Judge may direct 

Power to order inquiry. District Magistrate by himself or by any of 

the Magistrate subordinate to him to make, and the District Magistrate may 
himself make or direct any Subordinate Magistrate to make further enquiry 
into any complaint which has been dismissed under section 203 or sub- 
section (3) of section 204, or into the case of any t[person accused of an off- 
ence] who has been discharged. 

X [Provided that do Court shall make any direction under this section 
for inquiry into the case of any person who has been discharged unless such 
person has had an opportunity of showing cause why such direction should 
not be made.] 

Scope,— This section contemplates a case where a Superior Court thinks that a 
further enquiry should be made into any complaint which has been dismissed, or 
into the case of an accused person who has been discharged, i C. W. N. 65. Under 
this section the Sessions Judge has no power to order re-opening of the proceedings 
merely because in his opinion the Subordinate Magistrate failed rightly to appreciate 
the credit due to the witnesses. 12 C. 522. The section is the only law which 
authorizes a Magistrate to re-open the proceedings in which a person has been 
released. 6 C. W. N. 163.^ It is competent to the High Court under this section to 
direct a further enquiry into a complaint which has been dismissed under s. 203, 14 
P, R. 1891 Cr. Before setting aside an order of discharge notice should ordinarily 
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should be made to the Sessions Judge. A. W. N. 1905, 279=3 Cr. L. J. S3=‘28 A. 
268. The words "further enquiry*' mean the taking of additional evidence, and not 
a mere re-hearing, or a further consideration of the case on the same evidence. 
63 P. R. 1887 Cr ; see also 9 A. L. J. 310=13 Cr. L. J. 255 = 14 Ind. Cas. 607 ; loC. 

207. Where the nature of the case is such that Courts are liable to take different 
views of the evidence and of the probabilities, the case is not one which calls for any 
further enquiry. 8 A. L. J. 45 = 9 Ind. Cas. 274= 12 Cr. L. J. 45- Where the Sessions 
Judge passed order under this section, the District Magistrate will not be justified 
in passing orders of an exactly opposite kind in the same matter, 12 A. 434= A. W. 
N. 1890, 99. A District Magistrate has jurisdiction to order further enquiry when a 
Subordinate Magistrate has improperly discharged an accused under section 353. 
Rat. Uii. Cr. C, 218 ; 3 L. B. R. 97 (F. B) = 4 Cr. L. J, 490 ; see 394 P. L. R. 1902 ; 

3 Lah. L. J. 97; 20 P. W. R, 1916; 26 Cr. L. J. 1357 ; 21 Cr. L. J. 571; 12 Cr. 
L. J. 364 : 26 Cr. L. J. 1393 ; 27 Cr. L. J. 567. In such a case no reference to the 
High Court is necessary. Rat. Un. Cr. C. 213 ; 988. This section applies where an 
accused is discharged under section 203, 253 or 259. 33 M. 85. In case of acquittal 
no order for further inquiry can be made. 20 C. 633 ; 4 C. W. N. 346 ; 5 W. N. 
72 ; 7 C. W. N. 494 ; i A. L. J. 415 ; 17 Cr„ L. J. 95 ; 88 Ind. Cas. 995 ; 25 Cr. 
h. J. 359 ; 38 M. 585 ; 4 Lah. L, J. 331. Where on the evidence a revising authority 
comes to a different conclusion from that of the Court a further enquiry should not 
be ordered. 26 Cr. L. J. 382=85 Ind. Cas. 726. Where a complaint has been 
summarily dismissed without notice to the party complained against there is no 
discharge within the meaning of this section and further inquiry can be ordered 
without giving notice to him. 47 A. 722. The present section contains the words 
*any person accused of an offence’* instead of “any accused person” and hence does 
not include persons against whom proceedings were taken under Chapter VIII. 2 Bur. 
L. J, 285. Section 436, Cr. Pro. Code does not include persons against whom action 
was taken under Chapter VIII. 2 Bur. L. J. 285 = A. I. R. 1924 Rang. 207=81 Ind. 
Cas. 970. As application under s. 107 is not a complaint, s. 436 does dot apply to 
persons discharged. 1930 A. L. J.' 1475 = ^. I. R. 1931 Ail. 53=130 Ind. Cas. 630 ; 
see also 46 A. 235 = 22 A. L. J. 129=25 Gr. L. J, 467 = 77 Ind. Cas. Cr. 819. Proceedr 
ings under s. 133 and Chapter X are not covered by s. 436 and the Sessions Judge 
cannot have power to order further enquiry. 2 O. W. N. 549=26 Cr. L. J. 1251 = 
A, I. R. 1925 Oudh. 736 = 88 Ind, Cas. 995. The District Magistrate cannot order a 
further inquiry under Chapter VIII. 2 Rang. 30=2 Bur. L. J. 285 = 26 Cr. L. J. 
1146= A. I. R, 1924 Rang. 207 = 81 Ind. Cas. 970. Section 436, Cr. Pr. Code does noi 
limit at all grounds on which further enquiry is^ to be ordered. Discharge whether 
upon or after hearing all prosecution evidence is not an acquittal so as to bar further 
trial, for the same offence under s. 403 and 436 empowers the Magistrate to ordfer 
further enquiry when he thinks that 2Lprima facie case has been made out against the 
accused. An order of discharge should only be set aside very sparingly and wrongly 
when it can be said either to be perverse or prima facie incorrect when there is . a 
suggestion that any further evidence may be both coming. A. I. R. 1934 All. 944= 
1934 Cr. C. 1356. In order directing further enquiry, Judge ought to give reasons 
for such order. A. I, R. 1934 Ail. 5i = 56A. 285 = 35 Cr. L. J. 418 = 1934 A. L. J. 
69=A. L. J. 418 = 1934 A. L. J. 69=iV. L. J. 1934 All. 235 s. 436 does not apply to 
trials, but relates to proceedings preliminary to trial, A. L R. 1931 Rang. 225 (F . B.) 
= 9 Rang, 239=32 Cr. L. J. 950. Application under s. 107 is complaint, consequently 
s. 436 does not apply to persons discharged. 1930 A. L. J. 1475 = 32 Cr. L, j. 57*^ 
= 53 A. 148= A. I. R- 1931 Ail. 53. Further enquiry should not be ordered merely in 
the interests of justice. 144 Ind. Cas. 33 ^"^34 P. L. R. 7^9=-^* !• F. 1933 Lah. 561. 
Burden lies on prosecution to show why further enquiry should be ordered. 1933 
Cr. C, 819=34 P. L. R. 719=24 Cr, L. J. 735 = ^.* F F. 1933 Lah. 166. Further 

enquiry under s. 436 is not confirmed to one under s. 202. A. 1 . R. 193^ Pat. 50=32 

Cr. L, J. 548=12 P. L. T. 729. Revision Court cannot direct further inquiry into 
an cfience under s. 193, without sanction of the Court concerned. 1929 A. L. J. 
512 = A. I. R. 1929 All. 374=118 Ind. Cas. 232. A District Magistrate cannot 
order further inquiry in a case where an application under s. 145 has been 
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Where district Magistrate takes different view of evidence it is nyeason for 
ordering further enquiry. 44 A. 691 = 24 Cr. L. J. 176=71 5^8== A. . K. 

1022 All Q29 Order for retrial without stating reasons, merely in the interests o! 
gticV^Tad. 24Cr.L. J. 474=72 Ind.. Cas. 893. 

nublic advantage, order for further enquiry is not called for 16 M. L. W. Cr. 

L J. 6 oo=A. I.^R. 1923 Mad. i 34=43 M. L. J. 555 = 68 Ind. Cas. 829. 

ouiry is not called for. where the evidence permits of different views. 28 Cr L. J. 

Sa I R 4927 All. 754=100 Ind. Cas. 122 ; but see 23 A. L. J. 79=26 Cr L. J. 
?t6=A I.R 1^5 All. 298=86 Ind. Cas. 224. No further enquiry is to be ordered 
where the revising authority and the trial Court differ on the evidence. 26 Cr L. J. 
582= A I R 1925 All 477=85 Ind. Cas. 726. Further enquiry need not be orderen 
where what happened was a mere irregularity as allowing cross-examination in the en- 
Sy 7 P. L. T.36Cr.C.J. 1394=89 Ind. Cas. 706. D sbelieving witness is no 
reason for ordering retrial 27 P. L. R. 307=27 Cr. L. J. 565-94 M. Cas 
122 Power under this section used sparingly 49 A. 879=254. L. J. 70j--8 
Cr.L. J. 6oi=A. I. R. 1927 All 804=102 Ind. 777 - Further enquiry should not be 
ordered unless there is palpable error in the lower Court. 50 C. L. J. 284— A. 1. K. 
1929 Cal. 755=31 Cr. L. J. 475 - Further enquiry cannot be ordered in a case whw 
a petition under s. 106 Cr. Pro. Code is dismissed m Utrnte. A. I. K, 1981 Lah. 185 - 

21 P L R 2i;o=i27 Ind. Cas. 716. Not misappreciation of evidence, but irregularity 

or iirreeula’rity in proceedings should be considered by the District Magistrate in sett- 
order o/disclause^ 3t Cr. L. J. 417 = A. I. R. I930 Nag. 108=122 Ind. 

Cas. 434 - 

Notice. — Notice to accused is necessary before directing further enquiry. 19 
A L. 1 . 71 ; see also 21 A. L. J. 194=24 Cr. L. J. 184= A. 1 . R. 1928 All, 484 ==7^ 
Ind. Cas. 600 ; 200 A. L, J. 91 = 23 Cr. L. J. 70=65 Ind. Cas. 421 Notice to accused 
before ordering further enquiry is not necessary after the dismissal of a complaint 
under s. 203. 49 C. L. J. 422=30 Cr. L. J. 1030= 1 19 Ind. Cas. 376 ; see also 2 

Luck 573 = 28 Cr. L. J. 650= A. 1 . R. 1927 Oudh; 264=103 Ind. Car, 106 ; 29 Bom. 
L. R. 713=28 Cr. L. J. 575-A. I. R. 1927 Bom. 436= 102 Ind. Cas. 51 x. 47 A. 
722=23 A. L. J. 451=26 Cr. L, J. 1176=88 Ind. Cas. 600 ; 49 M. 918=51 M. L. J. 
605. No notice to accused is necessary if he is not prejudiced. 24 Cr. L. J. 4x2 = 
A. I. R. X923 Mad, 327 = 72 Ind. Cas. 525. Notice should be issued as a general rule» 
biit failure to give it is not illegal. 4 Lah. L. J. 411 = 23 Cr. L. J. 693= A. 1 . R. 
1922 Lah. 54=69 Ind. Cas. 373. The order for further enquiry should not be passed 
without notice to the accused and then only when the discharge is perverse, 24 
Cr. L. J. 622 = A. I. R. 1933 Lah, 158=73 Cas. 510 ; see also 25 Cr. L. J, 523= 
A. 1 . R. 1723 Lah. 689=77 Ind. Cas, 987. Where the order is one of discharge under 
s. *2 5 3 (2) and not under s, 303 it cannot be set aside without notice to accused, 
A. 1 . R, 19U All. 51 = 1934 A. L. J. 69=35 Cr. L. J. 418=56 A. 285=147 Ind. Cas. 
335. Before order under section 436 is made notice must issue against person 
discharged. A. 1. R. 1933 Lah. 1018 ; see ale o A. I. R. 1933 Sind. 299=1933 Cr. 
1036=146 Ind. Cas. 35 ; see A. I. R. 1134 Rang. 181 = 35 Cr. L. J. 1408. 

Oontents of order.— Court must give reasons for setting aside order of dis- 
charge. 27 Cr. L. J. 728=A. I. R. 1926 Nag. 374=95 Ind. Cas. 56. No direction 
can be given to Magistrate as to manner in which he should conduct inquiry. 32 
Cr. L. J. 950=9 Rang. 239=A. I. R. 1931 Rang, 225 (F. B.), Detailed 
order is not necessary. 30 P. L. R. 449=30 Cr. L. J. 490 = A. 1 . R. 1929 Lah. 238= 

1 15 Ind. Cas. 540. Where a revision has been admitted against an order for further 
enquiry which does not give detailed reasons it must be established that the order 
is manifestly preverse. 30 P. L. R. 449 = 3 ^ Cr. L. J. 490= A. I. R. 1929 Lah. 28 = 

1 15 Ind, Cas. 540. Court proceeding under this section should not try accused. 
27 Cr. L. J. 728= A. 1 . R. 1926 Nag. 373=95 Ind. Cas. 56 ; see also 22 Cr. L. J. 
49=18 A. L. J. ii35=Ind. Cas. 193. A Sessions Judge has no power to make an 
order directing further enquiry by a particular Magistrate subordinate to a District 
Magistrate, 4930 M. W.^ N. 919= A. I. R. 1930 Mad. 983= 129 Ind. Cas. 79. 
Discretion by the Sessions Court to a Magistrate to convict an accused for an offence 
uuder s. 471 I. P. Code is illegal. 42 M. 561 = 36 M. L. J. 296-=«2o Cr. L. J. 339= 
50 Ind. Cas. 987. Where a graver charge is not pressed by prosecution^ District 
Magistrate cannot direct its committal. 41M, 982=i9Xr. L. J. 945 = 47 Ind. Cas. 669. 
Judge who makes an order s. 436, cannot himself try the case. 17 Boro. L, R, 
59Q=i6 Cr. L. J. 754=31 Cas. 354. 
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Proceedings for further enqtiiry.—Further enquiry means an enquiry of 
the same nature as was previously held under s. 203, 9 P* h. T. 459=29 Cr. L. J. 

372== 108 ind. Cas. 328. Further enquiry is not confined to a further enquiry under 
s. 202. A. f. R. 1931 Pat. 5o= 130 Ind. Cas. 529 ; 1929 Cr. C. 372 = A. I. R, 1929 
Pat. 644=31 Cr. L. J. 961= 126 Ind. Cas. 146. District Magistrate holding further 
enquiry can proceed to trial. A. I. R. 1934 Mad. 209=148 Ind- Cas. S73”35 
L. J. 691 = 66 M. L, J. 318. Burden lies on prosecution to show why further inquiry 
should be ordered. 34 P. L. R, 7*9=34 Cr. L, J. 735=^.* P mS Lab. 561. 
Sessions Judge is empowered to direct only further enquiry and not framing charge. 
33 Cr. L. J. 341 = 13 Lah. 599 = 33 P- L. R. 267 = A. I. R. 1932 Lah. 362. 


Order of discharge. — Where the accused is discharged after a complete 
enquiry further enquiry should not be ordered. 12 N. L. J. 173 = 31 Cr. L. J. 279 = 

A. I. R- 1929 Nag. 360 ; see also 4 L- L. J. 331 = A. I. R. 1921 Lah. 288. Further 
enquiry can be ordered only if discharge order is perverse or foolish. 28 P. L. R. 
593=28 Cr. L. J. 860= A. I. R. 1928 Lah. 42= 104 Ind. Cas. 636 ; see also 9 L. L. J. 
508=29 Cr. L. J. 39 = A. L R. 1928 Lah. 97= io6 Ind. Cas, 455 ; 30 P. L. R. 58=30 
Cr. L. J. 238 = A. L R. 1929 Lah. 315=114 Ind. Cas. 50 ; 28 Cr. L. J. 607 = A. 1. R, 
1927 Lah. 815 = 102 Ind. Cas. 783 5 33 Cr, L. J. 571 ; 33 Cr. L. J. 362 ; 27 Cr. L. J. 
1018=96 Ind. Cas. 869; 95 Ind. Cas. 307 = 27 Cr. L. J. 771 = 27 P. L. R. 488 ; 34 
P. L. R. 833 ; A I. R, 1932 Oudh. U4 > 27 Cr. L J. 661 = A. I. R. 1926 Lah. 130= 

94 Ind. Cas. 709 ; 27 P. L. R. 397 = 27 Cr. L. J. 5^5 = 94 Ind. Cas. 133 ; 21 N. L. R. 
88=26 Cr. L. J. x 537 = A. I. R, 1926 Nag, 117 =90 Ind. Cas. 385 ; 7 L. L. J. 252=26 
P. L. R. 353 = 26 Cr. L. J. 1508 ; 26 P, L R. 291 = 26 Cr. L. J. 1393 = ^.. I. R. 1925 
Lah. So ; ii O. L. J. 611 = 26 Cr. L. J. 959 = A, 1, R. 1925 Oudh. 180=87 Ind. Cas. 
Ill ; A. 1. R. 1934 Bom. 48 = 35 Cr. L. J. 644 = 35 Pom. L. R. 1181. The District 
Magistrate can revise the order of discharge in a Sessions case. 17 Cr. L. J. 245 = 

12 N. L. R. 94=34 Ind. Cas. 965. When a Magistrate has discharged an accused 
generally speaking further enquiry should not be directed, 24 Cr. L. J. 369= A, 1. R. 
1923 Lah. 329=72 Ind. Cas. 369. A District Magistrate cannot set aside 
an^ order of discharge on the ground of expediency, i P. L. J. 97=35 Ind. 
Cas. 506, District Magistrate cannot revise discharge under s. 119 Cr. Pro. 
Code. 51 A 408= 1929 A. L. J. 146 = 30. -*^* P- J* 63=ii3 Ind. 79* circums 

tances under which an order of discharge under s. 209 Cr. Pro. Code is 
set aside are exactly similar to those in which an order would be set aside 
which bad been passed under s. 253, Cr. Pro. Code. 35 Cr. L. J. I282 = A. L R. 
1934 Pesh. 52. An order under s. 249 is neither order for dismissal nor order of 
discharge. District Magistrate has no jurisdiction to quash such order and direct 
further enquiry. A. I. R. 1934 All. 17. Order of discharge can be set aside though 
no additional evidence is to be produced. 34 P. L. R. 446=3; Cr. L. J. 735 = A. I. R. 
IQ33 Lah. Where discharge amounts to acquittal, further inquiry should 

generally be not ordered. 1933 Cr. C. 819=34 P. L. R. 719=34 Cr, L. ]. 735= 

A 1 R 1933 Lah. 561. Magistrate discharging accused on ground that he has lio 
iurisdi^lion to entertain complaint is not order of discharge and Sessions Judge is 
not competent to deal with it under s. 436. I44 Ind, Cas. 5*9=.i933 M- W. N. 217= 

^4 Cr. L J, 8oo = A. I. R. 1933 Mad. 413- Further enquiry under s. 436 is. not 
confined to one under s. 202. 130 Ind. Cas. 529 = 32 Cr. L. J. 548 = 12 P. L. T. 

72Q=A. 1. R* 1931 Pat. 50. In case of discharge under s. 494 further enquiry can 
be ordered under s. 436. A. I. R. 1933 Nag. 78=29 N. L. R, 201 = 34 Cr, L. J. 
aq Discharge under s. r 19 is discharge after full enquiry is made and not one 
as contemplated by s. 436, whereunder person is discharged before complete trial . 
^4 Cr. L. 1. 519=29 N. L. R. 201 = A. 1. R. I933 Nag. 78. Any case which is before 
Magistrate is under inquiry- 193^ ^i** 3^5 = 34 Cr. L. J. 519-^29 N. L. R. 

201 = A. I. R. 1933 Nag. 78. 

'^[437]. When, on examining the record of any case under section 435 or 

otherwise, the Session Judge or District Magis- 
Fowcr to order commitment. considers that such case is triable exclusively 

bv the Court of Session and that an accused person has been improperly dis- 
cLrgcd by the inferior Court, the Sessions Judge or District Magistrate may 
cause him to be arrested, and may thereupon, instead of directing a fresh 
inquiry, order him to be committed for trial upon the matter of whi ch he has ' 

* This section which was originaly numbered 43^ ■ 

1 17 of the Code of Criminal Procedure (Amendment) Act 1923 (XVIII of 1923); : ' v 

- Cr. P, Code — 43 _ ^ ^ ^ ‘ 
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been, in the opinion Of the Sessions Judge or District Magistrate, improperly 
discharged : 

^ 7 Jj'\?ar\he*^accused has had an opportunity of showing cause to such 
Judge or Magistrate why the commitment should not be made ; 

(b) that, if such Judge or Magistrate thinks that the evidence shows that 
^ ^ some other offence has been committed by the accused, such Judge 
or Magistrate may direct the inferior Court to inquire into such 
offence. 

cs-r,nft_This section gives the fullest discretion to a District Magistrate 

0, f Iffio " .djrrofd., . co»mi.m«. " 

o/rncpd nerson has been improperly discharged. 26 A. 564-A. w. JN. 1904, 
125=1 A L I 292=1 Cr.L. J. 5m. Both the Sessions Judge and the District 
Magistrate ran^order a commitment under this section. 28 C, 397 j Rat. Un. 
Cr C 837. A case does not come within the purvi w of this section mei ely 

ScauseYn the opinion of the District Magistrate the offence alleged to have been 

committed could not be adequately punished by a Magistrate. A. W. IS. 1908. 
8 q =8 Cr L T 4.7. It is an essential condition precedent to a valid order under 

this section that the accused should have an opportunity of showing cause agamst 

hif commitment. A. W. N. 1888, 236. The discretion given to the Sessions. Judge 
under this section is very wide, and when in the exercise of that discretion he 
commits the accused to the Sessions, the High Court should be slow to interfere. 
13 A. L. J. 111 = 16 Cr. L. J. 139=27 Ind. Cas. 203. 

The High Court can revise an order of commitment on points of fact as well as 
on questions of law. 81 Ind. Cas. 913=25 pt- B-.J- 1089. The High Court has to 
weigh both the opinions and consider the entire evidence on the record just as it 
would consider in any criminal matter coming before it for decision. 25 Cr. L. J. 
785=1924 Oudh. 314. The High Court can interfere in revision with wrong 
inference, even of fact, from proved facts. 25 Cr. L. J. 1073=81 Ind. Cas. 897=1925 
Nag. 123. Under this section the Sessions Judge has jurisdiction to commit an 
accused for trial in the Sessions Court if he is of opinion that the case agamst the 
accused is triable exclusively by the Court of Session, or it is intimately connected 
with a charge exclusively triable by the Sessions Court and forms part of the same 
transaction. 53 C. 645=97 Ind. Cas. 659 . = 27 Cr. L. J. U 39 - An order of the 
Sessions Judge in the exercise of his revisional jurisdiction under this section 
cannot form the subject-matter of a reference to the High Court at the instance 
of the Magistrate whose order has been interfered with. 49 A. 443*®25 A. L. J. i9i« 
28 Cr. L J* 281. Competency of trial Court to try a case does not affect powers 
of Sessions Judge under s, 423- A. 1 . R. 1933 Lah. I28« 34 Cr. L. J. 640=1933 
Cr. C. 242. 

Gbrounds of interference.— Discharge cannot be set aside unless it is 
perverse and not merely wrong. 6 P. L. T. 570 = 26 Cr. L. J. 886=86 Ind. Cas. 
822 ; see also 22 Cr. L. J. 199-3 Lah. L. J. 97 = 60 Ind. Cas. 55. 

Notice. — Notice to show cause should be given before order to the prejudice 
of accused is passed. 15 P. D. J. 627 ; see also 17 P. L. R. I9^9 J 49 

L I 155 = 48 M. 874=26 Cr. L. J. 1573 = 90 Ind. Cas. 530; 71 Ind. Cas. 360 ; 2x 

Cr L J. 847 ; 21 Cr. L. J. 521 = 109 P. L. R. 1920=56 Ind. Cas. 777 ; 20 Cr. L. J, 

835=53lnd. Cas. 931 J 2oCr. L. J. 770; 20 Cr. L. J. 769=53 Ind. Cas. 609; 19 

Cr. L. J. 399=44 Ind. Cas. 751. 

Order of discharge. — ‘Discharged’* means also partially discharged not 

charged with offence exclusively triable by Sessions. A. 1. R. 1934 Lali. 164=13 
Lab, 138= P. L. R. 1934 Lah. 513. When an accused is discharged after framing 
of charge it virtually tantamonts to an acquittal. 150 Ind. Cas 852 = 35^ Cr. L, J. 
ii5i = A. I. R. 1934 Oudh. 327. The District Magistrate has no jurisdiction to 
take action under this section when no irregularity or illegality has been^ committed 
by the discharging Magistrate. IHd. Proceedings under this section can be 
taken against implied order of discharge by Magistrate. A. L R. 1934 All 141 = 
1934 P. L. J. 478=35 Cr. L, J. 865 = 56 A. 529. In case of commitment order 
passed by District Magistrate under s, 437, High Court will not interfere if there 
is some evidence to go to the jury. A, I, R, 1934 Sind. 27=35 Cr. L. J. 884= 1934 Cr. 
C, 225. An offence under section 304A I P. Code is an offence triable by a Court of 
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Session as well as by a Magistrate of the first class, as such the District Magistrate 
has no jurisdiction to order a further enquiry under s. 437. 35 Cr L. J. ii5r = ii 
O, W. N. 8i8 = A. I. R. 1934 Oudh. 327. Order of discharge should not be lightly 
set aside in revision. 35 Bom. L. R. 245 = 34 Cr. L. J. 564=57 B. 43o=A. L R. 
1933 Bom. 138 ; see also A. L R. 1933 All 482 = 1933 A. L. J. 1115 = 146 Ind. Cas. 
i6o. Person discharged under s. 1 19 is not accused within meaning of s. 437 and 
District Magistrate cannot order further enquiry. 31 P.L.R. 350=32 Cr. LJ. 2i = A. L 
R. 1931 Lah. 185. Where accused is charged under 3. 366, Penal Code and prose- 
cution evidence discloses offence under s. 376 and the application to amend discharge 
is rejected, the order amounts to a discharge under s, 376 and can be revised. 137 
Ind. Cas. 904=15 N. L J. 26 = 33 Cr. L. J. 558=A. I. R. 1932 Nag. 85. Where 
person was committed to Sessions Court for offence under s. 2or I. P. Code 
but on subsequent examination of witnesses under s. 219, Cr. Pro. Code by commi- 
tting Magistrate, Sessions Judge, added charge under s. 302 I. P. Code, on the 
the basis of such evidence, such charge must be quashed. 34 Cr. L. J. 278=65 M. 
L. J. 6 = A. 1, R. 1933 Mad. 247. In case of discharge of accused by Magistrate, 
Sessions Judge’s power to set aside discharge order is not limited to cases where 
order is perverse or manifestly contrary to evidence, but he can do so even on 
ground that he disagrees with appreciation of evidence by Magistrate. A. I. R. 
1935 Bom. 137 (F. B.) = 37 Bom. L. R. 16 ; see also A. 1 . R. 1935 Pat. 52. 

438. (!) The Sessions Judge or District Magistrate may, if he thinks fit on 
_ examining under section 435 or otherwise the 

Report to High Court. record of any proceeding, report for the orders of 
the High Court the result of such examination, and, when such report contains a 
recommendation that a sentence be reversed or altered, may order that the execu- 
tion of such sentence be suspended, and, if the accused is in confinement, that he 
be released on bail or on his own bond. 

(2) An Additional Sessions Judge shall have and may exercise all the powers 
of a Sessions Judge under this Chapter in respect of any case which may be tranS-* 
ferred to him* (by or under any general or special order of the Sessions Judge.) 

Notes — This section enables a District Magistrate to report to the High Court 
for orders the proceedings of any inferior Criminal Court whose records he has exa- 
mined under s. 435 ; but the law gives him no power to criticise or refer the proceed-^ 
ings of a Court superior to his own, the Sessions Court. 2 weir 5 565 Wein 500 j 
Rat. Un. Cr. C. 212 ; 2 A. L. J. 589 = 28 A, 9[ = A.W.N. 1905 ; 198=2 Cr. L J. 515 ; 12 
A.L.J. 519=36 A. 378 ; 12 A.L.J. 255 ; 6 Bom. L,R. 1059=1 Cr. LJ* 115 5 9 A- 3^2== 
A. W. N. 1887, 64. Where the object of the reference under this section by a District 
Magistrate, is to induce the High Court to set aside an order of acquittal by an in* 
ferior Court, the reference will not be entertained by the High Court. If the Local 
Government desires to appeal from the acquittal s. 417 is open to it. 25 A. 128= A. 
W. N. 1902, 200. A Subordinate Magistrate has no jurisdiction to revise his own 
order. Where a sentence passed by him is illegal, he should refer the matter to the 
District Magistrate under this ssction. 2 L, B. R. 43. ^ If the District Magistrate con- 
siders the order passed by the Sessions Judge to be illegal, he should ask the pub- 
lic Prosecutor to bring it before the High Court. 12 M. L, T. 170=1912 M. W, N. 
812=16 Ind. Cas. 552 = 13 Cr. L. J. 7i4==*23 M. L J. 732. A District Magistrate is 
not competent to refer to a High Court, under s. 438, a point of law actually arising 
in a case pending before him. 15 Cr, L. J, 472 = 24 Ind. Cas. 352. Where no appeal 
has been preferred by the Government, it is very rarely correct to interfere, on revi- 
sion with an acquittal. 13 P. W. R. 1907 Cr. = 72 P. L. R. 1908= 5 Cr. L. J. 438. A 
District Magistrate is competent to make a reference under this section recommend- 
ing that a sentence passed by a Sessions Judge should be enhanced. 15 Dab. 11 = 25 
Cr, L, J. 928 = 81 Ind. Cas. 544= 1924 Lah. A District Magistrate is not empow^ 
ered to make a reference to the High Court questioning the propriety of a judgment 
by a Court of Session. 26 P^ L. R. 801=93 li^d. Cas. 158 = 27 Cr. L. J. 43 ^* The 
Code of Criminal Procedure does not contemplate that a representation made by the 
Police to the District Magistrate in the form of an official letter should be taken into 
consideration by the Court as embodying the grounds for setting aside an order by 
a Criminal Court 105 Ind. Cas. 658=28 Cr. L. J. 946 = A. L R. 1927 AIL 720.^ Under 
this section the District Magistrate and the District Judge have concurrent junsdic- 
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tion as such direct reference by the District Magistrate is competent. A. I. R.I934 

Sind 144 In case of illegal order passed the Additional Judge a reference by him is 
com;ete^L isTl T.^ Pat. 55>- Sessions Judp or Magistra e 

cannot refer his own order with recommendation that u be altered. A. 1. K- i93o 
S97 rbut see A.l.R.i934Lah. .55 ; I930 A. L-J- 1076 District Magistrate 
cannot make reference for enhancement of sentence passed by Sessions Judge. j2 Cr. 

L. J. 1135=9 Rang. 3 S 2 =A. I. R. 1931 Rang. 251. 

No reference should be made only with regard to findings on merits. Only point 

of law should be referred. 35 C. W. N. 374=32 Cr. L. J. ^237 = 58 a = R- 

1931 Cal. 6 i 9 ; see also A. 1. R. I934 Out^. 280=35 Or L. J. Oji - 1 1 O. W. N 
719=149 Ind. Cas. 364 ; A. I. R. i934 Oudh. 278=11 O. W. N. 718 ; A. 1. R- i934 
Oudh. 276= 1934 Cr. C. 773 5 A. I. R. i?3i Rang. 225=9 Rang- 239=32 Cr L J. 
Q^o. Some substantial error of law is necessary. 38 i- 

207= A. L R. 1927 Mad. 4-34==99 Ind. Cas. 943 ; see also 20 Cr. L. J.651-A. I. R. 

1925 Cal. 1068 = 85 Ind. Cas. 939 ; but see 24 C. W. N. 549- 


course 


Sessions Judge cannot review a wrong order by his predecessor The proper 
.rse is to refer case to High Court. 31 Bom. L. R. 593=53 57b — 31 Cr. L. J. 


309«i2i lnd. Cas. 588. Under ss. 435 and 438 the powers of Sessbns Judge to 
call for and examine record and (if he thinks fit) submit report to High Court are 
very wide and can be exercised even when convict has not moved. A. L Rs ^93^ 
Lah I45==*32 P. L. R. 7^ = 131 Ind. Cas. 353 ; s-® also 1930 A. L. J. 1475- Where 
application under s 145 is rejected, the proper procedure for the District Magistrate 
is under s. 438, to make reference to High Court. 30 Cr. L. J. 709 — A. I. K. 192b 
Ranc^. 292 = 117 Ind. Cas. 59. Reference by Sessions Judge to set aside erroneous 
acqmttal is ordinarily acceptable but not one by District Magistrate as he <^n 
proceed under s. 4U for an appeal against stub acquittal.^ 7 Pat. 579 = 30 Cr. 

T I R. 1929 Pat. 139=116 Ind. Cas. 768. High Court would not go 

into merits unless there is material departure from legal principles. 51 A. 663 — 
so Cr. L. J. 562 = A. 1. R. 1929 All. 273=1929 P. L. J 361. Reference under s. 438 
recommending revision of orders of acquittal stands on no higher footing than 
applications of private prosecutors for such revision. 33 C. W. N. 258=30 Cr. L. J. 
c7q= 56C 924= 116 Ind. Cas. 164. District Magistrate setting on revision must give 
notice to complainant and bring on record all materials both parties may adduce, 
before he arrives at conclusion, 49 P** J* ^2 = 3^ P** J* — A. I. R. 1929 Cal. 

204=115 Ind. Cas. 95. District Magistrate in the exercise of revisional powers 
cannot quash proceedings, if defence case is made out, but must refer to High Court 
for final order. 49 C, L. J. 62 = 30 Cr. L. J. 401. Where sentence is considered 
inadequate, District Magistrate or Sessions Judge should be moved by police at 
earliest movment. 9 P3^t. L, X. 831 ==*29 Cr. L. J. 261 = A. I. R. 1928 Pat. 2 oi^ 107 
Ind. Gas. 536. ‘ In revision High Court need not examine whether evidence may 
lead to a different finding* 28 Cr. L. J. 9ox = 9 P- L- T. 18= A. I. R. i928=Fat 
S8= 105 Ind. Cas. 229. Revision from order of acquittal under s. 438 should not 
ordinarily be allowed. 5 Lah. 16=29 Cr. L. J. 93i = A. I. R. 1924 Lah. 451 = 81 Ind, 
Cas. 547. The District Magistrate cannot himself set aside the decision of lower 
Court under s. 145 Cr. Pro. Code. He must refer the case to the High Court 26 
Cr. L. J. 1166= A. 1. R. 1925 Cal. 1234=88 Ind. Cas. 526. Reference in form of 
letter to Registrar of High Court, is not appropriate. 3 Bur. L. J. 27=25 Cr. 
L. J. 1300= A, I. R. 1924 Rang. 295 = 82 Ind. Cas. 471. It is not in accordance with 
practice of Allahabad High Court to interfere on reference by Sessions Judge where 
the Government could have appealed under s. 417 and has not done so. 26 Cr. 
L. J. 127= A, I- R. 1924 AIL 624=83 Ind. Cas. 687. Court should not lightly set 
aside in revision dismissal of complaint but only when there has been miscarriage 
of justice. 26 Cr, L. J. 866= A. I. R. 1925 Pat. 447 = 86 Ind. Cas. 802. A District 
Magistrate cannot make direct reference on refusal of the Sessions Judge to forward 
it 49 A. 443 = 25 A. L. J. 191=28 Cr. L. J. 28i = A. 1. R. 1927 AIL 279=100 Ind. 
Cas. 361 ; see 41 B. 47 = X7 Cr. L. J. 522=18 Bom. L. R. 796 ; 21 S. L. R, 48=27 
Cr. L. J. 1253= A. I. R. 192/ Sind. 45 ; 26 P. L. R. 801 = 27 Cr. L. J. 430=93 Ind. 
Cas, 158, Section 438 must be read with s. 435. 27 Cr. L. J. 1253=21 S. L. R. 

48=A. I. R. 1927 Sind. 45 = 95 Ind. Cas, 10 Sessions Judge, once refused to refer 
under s., 438 not debarred from making another reference in same case considering 
facts coming to his knowledge subsequently. 29 Bom. L. R. 480=58 Cr. L. J. 896 
== A. L R. 1927 Bom. 360= 104 Ind. Cas. 912. Reference to Calcutta Pligh Court 
under s. 438 Cr. Pro. Code should always be in form prescribed by General Rules and 
circular orders of the Calcutta, High Court Criminal App. Side. 26 Cr. L. J. 1055 = 30 
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C. W. N. 646= A. I. R. 1726 C^il. 316=87 Ind. Cas. Magistrate acquits accused of an 
offence under s, 447 L P. Code on gronund that immovable property was not in any 
body’s possession, High Court will not interfere in revision. 7 L. L. J. 42=26 Cr. L, J. 
689=26 P. L, R. 38=86 Ind. Cas. 65. Reference merely with object of obtaining 
ruling on a question of law ought not to be made. 23 A. L, J. 189=26 Cr. L- J, 
865=47 A. 409 = A. I. R. 192S All. 318 = 86 Ind. Cas. 801. High Court will not 
interfere with order of acquittal, passed by Magistrate of competent jurisdiction 
on a prosecution for s. 225 B. of Penal Code. 23 A. L. J. 189 = 26 Cr. L. J. 865 = 
47 A. 409= A. I. R, 1925 AIL 318=86 Ind. Cas. 801. Power to refer under s. 438 
is not restricted to matters in revision under s. 439. 35 Bom. L. R. 1054= A. L R. 

1933 Bom. 485. interference in revision in order to examine evidence will only be 
undertaken in special case. 35 C. W. N. 374=5^ Cr. L. J. I237 = A. 

I. R. 1931 Cal. 619. Where appeal to Sessions Judge against conviction of Magistrate 
is dismissed, reference by District Magistrate to High Court for enhancement 
of sentence should not be entertained. 146 Ind. Cas. 354=57 C. L. J. 211 = 1933 
Cr. C. 1358 = A. L R, 1933 Cal. 791. Practice as regards reference in case under s. 
145 is same as it is in ordinary case. 32 Cr. L. J. 1237 134 Ind. Cas, 915 = 5^ C. 1081 
=35 C. W. N. 374= A. I. R. 1931 Cal. 619. High Court should interfere where 
Judgment is perverse on question of sentence. 33 Cr. L. J. 500 = 30 P. L. R. 
21 5 = A. I. R 1932 Lah. 258. In case of acquittal Local Government not appealing. 
High Court will not entertain reference, 134 Ind. Cas, 208 = 32 Cr. L. J. 1128 
= 33 P, L. R, 789= A. I. R. 1931 Lah. 533. Sessions Judge^s powers are very 
wide, convict need not move him, 33 P. L. R, 71 = 32 Cr, L. J. 700= A. I. R. 1931 
Lah. 145. 

439. (t) In the case of any proceeding the record of which has been called 
tt -1 r-.. r for by itself or which has been reported for 

vismn^ ^ powers o re- orders, or which otherwise comes to its know- 
ledge, the High Court may, in its discretion, 
exercise any of the powers conferred on a Court of Appeal by sections 423, 
426, 427, 428 and or on a Court by section 338, and may enhance the sentence ; 
and when the Judges composing the Court of Revision are equally divided in 
opinion, the case shall be disposed of in manner provided by section 429. 

(2) No order under this section shall be made to the prejudice of the 
accused unless he has had an opportunity of being heard either personally or by 
pleader in his own defence. 

(3) Where the sentence dealt with under this section has been passed by 
a Magistrate acting otherwise than under section $4, the Court shall not inflict 
a greater punishment for the offence which, in the opinion of such Court the 
accused has committed, than might have been inflicted for such offence by a 
Presidency Magistrate or a Magistrate of the first class. 

(4) Nothing in this section applies to an entry made under section 278, or 
shall be deemed to authorize a High Court to convert a finding of acquittal 
into one of conviction. 

(5) Where under this Code an appeal lies and no appeal is brought, no 
proceeJings by way of revision shall be entertained at the instance of the party 
who could have appealed. 

J[(6) Notwithstanding anything contained in this section, any convicted 
person to whom an opportunity has been given under sub-section (2} of showing 
cause why his sentence should not be enhanced shall, in showing cause, be entitled 
also to show cause against his conviction.] 

Powers of High Court.— -The revisional powers though wide are purely discre- 
tionary and must be exercised to further ends of justice. A. L R, 1931 Lah. 145 = 
1931 Cr. C. 257=131 hid. Cas. 353. High Court is to satisfy itself as to correctness, 
legality or property of order of lower Court and to pass such orders as may be nece- 
ssary. The powers of the High Court in revision are general and cannot be cut 
down by any decision. A. L R. 1931 Mad. 242=60 M. L, J. 370=131 Ind. Cas. 649. 

^ These words were substituted for the words ‘*by the Sessions Judge” by s. u8 
of the Code of Criminal Procedure (Amendment) Act, i923 (Xyni of 1923)- 

t The figures *‘195^* were omitted by s. iips ^ 

I This sub-section was added by . . ■ . . . ... 
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f Tr .ssrial.: ?4 .' Hi^b Court baa wido.t go«ra of r.vUjon and 
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in respect of his own 93 ° f^ftQ vitiate trial or call for exercise of 
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enquiry will result m conviction. Cr. L. L 4 3 * 1929 All 

f y: ;6?iU"co?n is'l'oj 

b? SublseSon (S^from inurfed^ with conviction of accused who had not 

sr w| ^ 

undJ'r s'1o4. belore'' Ses'sions Judge and .^nvicted under s^ job th^H.^ 

Snot c^ntict n^,-der s 30J m 

iTs C° “i" 397=33 C.®W N. 1=29 Cr J- 828= A. I. R. 1928 P. C. 254= 55 M. L. 

^Hi7h CoS'will n(H^ interfere in cases of technical illegality which has not preju- 
dice^lccused 27 Cr. L. J. 558 "= 93 Ind. Cas. 1054. High Court w.ll not niterfere 
tifh questions of fact except in grave cases of doubt as to conviction, 

T T A88=2t: Cr. L. T. 278= A. 1 . R. 1923 Oudh. 8=76 Ind. Cas. 870. High Court can 
iSrfere with order of Magistrate calling upon applicant to show cau^ why pros - 
rntion under s. 193 I. P. Code should not be directed. 18 Cr. L. J. 46f P. L. J. 851 - 

36 Ind. Cas.878. Under s .439. High Court exercising criminal jurisdiction has no 

nnwer to revise the District Judge’s order under s. 47 ^ Cr. Pro. Code. 18 Cr. L. J. 
?2i =* 10 Ber. L. T. 13=37 Ind. Cas. 473- Under s. 439 the chief 

pvamine the records of a case and pass necessary orders. i8Cr. L. J. 121-231. k. 
1016 Cr.= 37 Ind. Cas. 473. Both under s. 439 and s. 107 of Government of India 
Act High Court has powers to direct a Sessions Judge to re-hear an appeal after oh- 
Sng adSal evidence. 19 Cr. L. J. 902 = ? .P- L. J. 632«47 ' Ca^ 74 . 

Hiffh Court should freely exercise the powers of revision vested in it under s. 439 - 4o 
M 1120= 33 M. L. J. 3^=18 Cr. L. J. 612=39 Ind. Cas, 980. If courts bdow have 
committed accused under wrong section and no charge was framed, High Court can 
revise the section under which the conviction has been recorded without any further 
Soc^dings. 19 Cr. L. J. 884=3 Pat. L. J. 354=47 Ind. Cas 80. High C^ur has 
teisdiction to examine orders passed under s. 523 Cr. Pro. Code. 4 Lah, 38-24 Cr. 
L T 670= A. I. R. 1929 Lah. 76=73 Ind. Cas. 702. Court in revision should not go 
behind^ the finding of lower Courts, A just order though technically wrong cannot be 
iSered with. 31 M. L. T. 388=24 Cr. L. J. 476= A- I. R. 1923 Mad..237=72 Ind. 
Cas. 892.- High Court’s powers of revision are in express terms limited tnUiose 
conferred by certain sections mentioned in s. 439. i Rang. 632=2 Bur. L. J. 200= 25 
Cr. L. I- Ssl A. I. R, 1924 Rang. 100=77 Ind. Cas. 885. High Court has power to 
au'ash nroceedings even at the stage when accused is merely stm motived and no final 
order is passed. 23 Cr. L.J. 429=A.I.R. 1922 Lah. 452 = 6 ? Ind, Cas. 589. High Court 
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R. 1925 Mad. 438=48 M. L. J. 106=86 Ind. Cas. I47 (f. B.). High Court cannot 
convert a binding of acquittal into conviction unless it is acting both as appellate 
and revisional Court. 4 Rangg 140=5 Ber. L. J. 80=27 Cr. L. J. 1393 — ^* I* B. 1926 
Rang. 154=98 Ind. Cas. 705 ; see also 20 S. L. R. 352 = 27 Cr. L. J. 1121 = A. L R. 
1927 Sind. 16 ; 8 L. L. J. 188 = 27 L. R. 244 = 27 Cr. L. J. 56i = A. T. R. 1926 
Lah. 361 = 94 ind Cas. 134. The High Court cannot entertain petition on matter 
already disposed of, when the order is still in force and has not been set aside. 
17 M. L. W. 23=1922 M. W. N. 821 = 23 Cr. L. 746=A. I. R. 1923 Mad. 276=44 
M. L. W. 27 = 69 Imd. Cas. 634. High Court has extraordinary jurisdiction to set 
aside a charge framed by the lower Courts. 29 Cr. L. J. 1008= A. I. R. 1929 Bah. 
67=112 Ind. Cas. 224. Powers of revision are given to second Appellate Court for 
the correction of injustices. 29 Cr. L. J. 486= A. I. R. 1928 Nag. 172 = 109 ind, Cas. 
214. High Court would not as a rule, exercise those powers in a case where the 
Magistrate making the report has jurisdiction to dispose of matter himself. 22 S. L. R, 
201-28 Cr. L. J. 978 = A. I. R. 1928 Sind. 69=105 Ind. Cas. 802. High Court has 
no power of revision to convert a finding of acquittal into one of conviction whether 
the acquittal is partial or complete. 50 M. 259 = 28 Cr. L, J. 397 = ^. I. R. 1927 
Mad. 582=52 M. L. J, 707. Costs of revision proceedings cannot be awarded. 
A. 1 . R. 1933 All 264 (F. B.)=55 a. 301- .High Court having proceedings in 
appeal before it, it can proceed to exercise its powers of revision and enhance 
sentence. A. 1 . R, 1935 P. C. 35, Where grounds that proceedings are barred under 
s. 40^ (i) are not taken in revision petition, High Court can take notice of it suo 
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Sill'L'c'iL wS«e^^ial ‘93> Oi.dh, 2!- 33 

CnL. J 162 = 80. W. N. 1299- High Court would ® 

glaring defects either in procidure or in view of evidence taken. 4 O W. Is. 739- 
la Cr.^L. J. 788=A. i. R. 1927 Oudh. 345=104 Ind. Cas. 228 , see also 7 . . J. 

367=26 P. L. R. 644=26 Cr. L. J. 1596=90 Ind. Cas^668 ; 49 A. 234-0 A. L . J. 
^ L \ f r/in*?— A I "R iQ^7 AH. iq^^qS Ind. Cas. 7^9 J L. J. d^d — 

'?n r .r;=6Mnd I- K- ^928 Lah. 185=106 Ind 

Cas 450 ^Ordinarily the H?gh’ Court will not revise acquittal at the instance of 
private party But Jn question of public importance relating to personal statues 
If a substantial part of a community it will interfere. 45 ’^^•^946-24 Cr. L. 

A. 1. R. 1923 Mad. 171=43 M. L. J. 663 = 71 Ind. Cas 65 ; see also 43 “.92^-20 
Pr T T c8^=A. I. R. 1922 Mad. 502 = 68 Ind. Cas. tt5 » 22 A. L* J. 8« - 
£ J 98U3^ntca. 6?8 ; 25 Cr.'h. J. 1389= A. I R. 1925 Mad. 375 = 83 Ind^ Cas. 
?ao - I Rang. 604=25 Cr. L. J. 270=75 Ind. Cas. 830 ; 3 Ber. L. J. 323-26 Cr. L- 

jnd. Cas. 255. Revision against acquittal will not be entertained in vie* 
of Ae fact that Legislature has provided a special channel for appeals against acquit 
tals being filed. A. I. R. 1927 Nag. 210=101 Ind. Cas. 895 ; see also 23 N. L. k. 99 
=26 Cr.\. J. 1348. High Court will interfere with acquittal under s. 247 
Also where acquittal is result of improper clutching of jurisdiction 26 O. C. 282 = .5 
Cr. L. J. 794= 81 Ind. Cas. 314; High Court will not mterfere with °jder of acqu hal 
where public interest is not involved. 6 L. L. J. 5^ 26 Cr, L. J. oo7 • * 

Lah 601 = 84 Ind. Cas. 641. High Court will interfere with acquittal if there is no 
tegal disposal of case.%4 Bom.L. R. 1150=24 L- J- 7oo=73 M Cas. 812 
Revision from acquittal lies when based on misapprehension of law A. 

Lah 286=69 Indi Cas. 379. Revision lies against acquittal on invalid composition of 
oSccT 24 a L. J. i2o'I'7. Ind. Cas. 248. High Court will not go -to ev^dente 
as a rule in revision against acquittal. 23 N. L. R. 40-28 Cr. L. J. 523- A. t. 1\.. 
1027 Nag. 170= 102 Ind. Cas. 219. Where referring Court does not want to change 

acquittal into conviction but is anxious to point out erroneous view of law taken by 
lower Court, High Court will interfere. 26 Cr. L. J. 686=36 I . L. R. Sir A. 1. K. 

iQ2i; Lah. 464. Where conviction under one section is altered to conviciicm under 
aLther section, it does not amount to acquittal. 48 510=26 Bom. L. IL 438- 

26 Cr L T. 830= A. I. R. 1924 Bom. 456=86 Ind. Cas. 478 ; but see 26 Cr. L. J. 
75c=i[8 M 774=A. I. R. 1925 Mad. 480=86 Ind. Cas. 339. Revision against 
acquittal will not lie unless there is an error of law on the face of the record 52 M. 

L. \ 173=28 Cr. L. J. 270= A. I. R. 1927 Mad. 473=10° Ind. Cas. 238. ,^^quittal 
means complete discharge of all the allegations charged. 8 Lah. 136=28 Cr. L. J. 
508= A. I. R. 1927 Lah. 369=101 Ind. Cas. 892. 

Exercise of discretion— High Court must exercise discretion in revision in 
cases clearly justified. 3 Pnt. L. T.93=23 Cr. L. J. 272=A. 1. R. 1922 Pat. 160= 
66 Ind. Cas. 336. Discretion should be exercised only to prevent injustice or where 
point of law of general importance is involved. A. I. R. 1932 Bom, 637=34 p- L- J- 
i42=34 Bom. L. R. 1444=56 B. 554=1932 Cr C. 871 ; see also 33 Cr. L. J. 811 = 
air 1932 Oudb, 113=9 C. W. N. 116 ; A. I. R. 1934 Sind. 20—35 Cr. L. J. 891, 

Where Magistrate has exercised discretion, his action should not be lightly inter- 
fered with. A* I. R. 1923 Lah. 409=34 P- L. R. 368=1933 Cr. C. 650 ; =ee also 
\ I R 1934 Pat. 214=15 P. L.T. 196=35 Cr. L. J. 1327 ; 35 Cr, L. J. 1059= A. I. R. 
IQ',4 All. 514 ; A. I. R. 1932 Mad. 495 = 33 Cr. L. J. 783. High Court should not as 
far as possible interfere with order under s. 476 B. 34 C. W. N. 923=32 Cr. L. J. 
72S • 2 Pat. 708=77 Ind. Cas. 734. High Court should not interfere with a sentence 
unlek it is so severe or lenient as to indicate an improper exercise of discretion. 
24 Bom. L. R. 358=22 Cr. L. J’ 324=61 Ind. Cas. 52 ; see also A. 1. R. 1928 Pat. 
401=60 Ind, Cas. 308 ; A. I. R. 1921 Pat. 472=61 Ind. Cas. 870. Power of revision 
is^ discretionary and should not be used on trifling occasions. 30 Cr. L. J. 799= 
A 1 R. 1929 Oudh. 240=117 Ind. Cas 452. High Court will not interfere where 
"'i exercise of discretion is not arbitrary. 19 S. L. R. 35^=25 Cr. L. J. 1368= A I. R. 
1925 Sind. 190=82 Ind. Cas., 760. 

Appealable Cases. — Where appeal is triable but not filed no revision will be 
allowe(LC* 55 M. L. ]. 676= A..I. R. 4928 Mad. 1174=113 Ind- Cas. 525 1 see also 
14 S -L; Rf'Ji73=22 Cr. L. J. 3i3=6oInd. Cas. looi ; A. I. R. 1931 Mad. 419=60 

M. l! J. 495=32. )CiS L..J. 895=54 M, 595 5 A, 1 . R. 1931 Mad. 240=6o.M. L. J. 
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694“S4 on 251=32 Cr. L. J. 7I9 ; A. I. R. 1932 Sind. 2 u =26 S. L. R. 345 = 30 
Cr, L. J. 67 ; A. L R. 1933 Rang. 329=1933 Cr. C. 1246 .; 32 Cr. L. J. 730=* A. I. R. 
1931 Lah. 145. Where the appealable cases, appeal is not preferred though allowed, 
still High Court can exercise its re visional powers when there is sessions mis- 
carriage of justice. A I R. T93i Lah. 14? =*32 Cr. L. J. 700=32 P. L. R. 71 = 131 
Ind, Cas. 354. But in appealable c ises, the Court is not bond to trial application 
for revision as appeal. 146 lud. Cas 248 = 8 0 - W. N. 1373 = 33 Cr. L. J. 278=7 
Luck- 501 = A. 1 . R. 1932 Oudh. 27. Since an appeal to superior Court lies against 
complaint under s. 476 there is no revision to High Court. 10 P. L- T. 161 = 30 
Cr. L. J. 765 = 1929 Cr. C. 369 = A. L R. 1929 Pat. 640=117 Ind. Cas. 309. Appeal 
filed beyond llrnitation cannot be treated as revision as far as criminal procedure 
goes. 20 S. L. R. 90 = 27 Cr, L. J. 78 o = A. i. R. 1926 Sind. 215 = 95 Ind. OaS 316. 
Revision against appellate orders refusing to withdraw complaint under s. 476B is 
ordinarily not desirable. 27 Cr. L, J, 1101 = 96 Ind, Cas. 867. Right of appeal 
exists for complainant who is ordered to pay compensation exceeding Rs. 50 under 
s. 250, and so no revision lies, i 939 Cr. C. 452=30 Cr. L. J. 905 = A. I. R. 1929 
Sind. 176=118 Ind. Cas. 215. District Magistrate should move Local Government 
to prefer appeal against acquittal by trying Magistrate. 6 L. L. J. 50=26 Cr. L. J. 
337 = A. 1 . R. 1923 Lah. 601 = 84 Ind. Cas. 641. Competency of appeal excludes 
right to move for revision. High Court cannot interfere sua motu, 18 S. L. R. 
262 = 25 Cr, L. J. 1362 = A. I. R. 1925 Sind. 206=82 Ind, Cas. 744. Sessions Judge 
dealing with appealable sentences can deal with the application made by other 
accused who have received non-appealable sentences. 22 Cr. L. J. 297 = 34 P. L. R. 
Pat. 44=60 Ind. Cas. 793 ; see also 39 A. 549= 18 Cr. L. J. 684= 15 A. L. J. 574= 

40 Ind. Cas. 332. Order under s. 195 is appealable and therefore is not open to 
revision by High Court But High Court will revise in respect of order under 
s. 476, if the order is shown to be perverse. 22 Cr. L. J, 151 = 59 Ind. Cas. 855, 

When revision is allowed. — High Court may interfere iti revision even if 
Sessions Court was already approached on the matter. 16 Cr. L. J, 794 =* 31 Ind. Cas. 
650. A private complainant can apply in revision to High Court for enhanceme,nt 
of a sentence. 1930 A. L J. 1324. Only in exceptional circu instances that Sind 
Judicial Commissioner’s Court interferes in revision with findings of fact such as 
when the findings are supported by no legal evidence or are so manifestly erroneous 
resulting in a miscarriage of justice. 21 S. L. R. 130=27 Cr. L. J. 1276= A. L R. 
1937 Sind. 54=98 Ind. Cas. 124 ; see also 2 £ S. L- R. 107 = 27 Cr. L. J. 1233= A. I. R. 
1927 Sind. 39=9S Ind. Cas. 49. It is not competent -to the High Court to interfere 
in revision with proceedings under s. 145 Cr. Pro. Code. 41A. 302=20 Cr. L. J. 449 
= 17 A. L J. 321 = 51 Ind. Cas. 337; see also 48 Ind. Cas. 987 = 20 Cr. L. J. 107. 
An order passed by Civil Court under s. 476 Cr. Pro. Code can be revised only 
under s. U5 C. P. Code and not under s. 439 Cr. Pro. Code. 21 Cr. L. J. 270= 16 
N. L. R. 23 = 55 Ind. Cas. 286. High Court does not interfere in revision on findings 
offact. A. I. R. 1931 Sind. 113=1931 Cr. C. 61. It is not fair in revision to alter 
conviction under one Act, to one under another Act unless a conviction by the 
latter Act was obviously correct. 1930 A. L, J. J467=A. I. R. 1931 All. 17=130 Ind. 
Cas. 626. A petition for revising proceedings under s. 195 of Cr. Pro, Code of a 
Civil Court should be made under s. 439 of the Criminal Procedure Code, and not 
under s. 115 C. P. Code. 17 Cr. L. J, 184=33 Ind. Cas. 824. In questions arising 
under ss. i to and 107, if it is shown that Courts have done something either in excess 
of power or by a too summary exercise of it, revision application may be admitted 
but High Court should not interfere on the merits except in exceptional cases, 
17 Cr. L. J. 461 = 36 Ind. Cas. 141 ; see also 15 A. L/J. 469=1^ Cr. L. J, 630= 
39 A. 466=39 Ind. Cas- 998. Where Court having concurrent jurisdiction is not 
resorted to the High Court will decline to exercise jurisdiction but will direct the 
partv to the lower Court unless there are special reasons to the contrary. 41 Ind. 
831 = 18 Cr. L. J. 863; see also 43 A. 497=19 A. L. J. 425. The High Court on 
revision can direct the release of an offender who has been sentenced for pick-pocket- 
ing on his furnishing bond under s. 562. 23 Cr. L. J. 235=25 C. W. N. 720=66 Ind. 
Cas. 75. Where a party applies for revision and obtains an order issuing notice 
to show cause, he should confine himself to the ground on which the order was 
based. 42 A, 646=18 A. L. J. 673 = 22 Cr. L. J. 228 = 60 Ind. Cas. 420. It is 'not fair 
in revision to alter conviction under one Act, to one under another Act unless a 
conviction by the latter Act was obviously correct. 1930 A. L. J. 1467 = A. 1 . R. 
1931 AIL 17 = 130 Ind. Cas. 626, High Court in revision is not bound by s. 412 but 
may examine record for purpose of seeing whether accused had a fair trial and 
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whether their plea of guilty was based on a proper conception of the facts, 

1030 Rang. 349=128 Ind. Cas, 845. 

Question of law.-It is open to the High Court to revise a fading based on a 
misapprehension of the law. 3° Cr. L. J. 546= 10 ^83=^. R. 1 a ' ^ 

Tisind Cas 8gq ; see also 2 O. W. N. 823==26 Cr. L. J. 1923 

JsUgoS cll’gis; .9 C. L. J. 522 = 20 Cr. L J. _986==52 Incl Gas. 

M • A' I R 1021 Pat. 415 = 22 Cr. L. J. 412=2 Pat. L. T. 455”^^ md. vas 794 3, 
A. i. r'. 1930 lih. 1051. SufBciency of identification and pto^nety of “ 

evidence of one witness are questions of law. 32 Cr. L. J. 543- A. I. R. 1931 3. 

Acrased carcontend in revision that he has been convicted on tainted evidence 

done A. I R. 482=35 Bom. L, R. 1040. ofi'^o'- a' 

question of law and High Court can interfere in revision. A I. Lah- 5^-3- 

P L R Qi I = 33 Cr. L. i 831 = 1932 Cr. C. 73^3* Where Appellate Court wrouj^ly 
considered that proceedings in the trid Court are without jurisdiction on ^ 
anolication of law. order can be set-aside in revision. 27 Cr. L. J. 058 - a. 1. k. 19-0 
A^L 368=92 Ind. Cas. 870. Where both the parties have tendered evident the 
question of weight is not a question of law. 30 Cr. L. J. i = 1930 A. L. J • ;S4"- A. 1. 
R 1930 All. 23.^ The question that there was no legally admissible evidence >%ainst 
L accused is a question of law. 35 Cr. L. J. 808=6 R. R. 258=148 Ind. Cas. 876 
=« A. I. R. 1934 Rang. 6o. 


Findings offact.— In the absence of sufficient reason. High Court wiH not 
interfere with finding of fact. A. I. R. I933 Oudh. 568 ; see also A. R^ 933 ■ 

430=10 O. W. N. 1037=1933 Cr. C. 1315 ; A. I. R. i934 Lah. 264-35 Cr. y . 
1447=151 Ind. Cas. 943 5 A. I. R. 1934 Rang. 42=35 Cr. L. J. 849= 148 Ind. C^. 
io« • A. I. R. 1934 Oudh. 179=35 Cr. L. J. 809=148 Ind. Cas. 899=” O. W. N. 
501.^ ’To justify interference Magistrate must have no evidence on which he could 
legally convict. 34 Bom. L. R. 278= 56 B. 192 = 33 Cr. L. J. 385- A. I- 193- 
Bom. 194. So also High Court is not bound by unfounded concurrent finding of facts 
by two^ lower Courts. A. 1. R. I933 Sind. I7i = i933 Cr. C. 535=34 Cr- L. J. 
1046=145 Ind. Cas. 621. High Court will not interfere unless there is failure of 
justice. A. I. R. 1933 Sind. 359 5 see also A. I- R- i933 Smd. i3?-r34 
Finding based on evidence is not interfered with by Court of revision. A. 1. R. 1932 
Nag. 97=33 Cr. L J. 835=28 N. L. R. 106 ; A. I. R. i933 Nag. 33=34 Cr. L> J. 
1038 ; L I. R. 1933 Oudh. 195=34 Cr. L. J. 793=10 O.W.N. 233 ; A. I. R. 1932 Pat. 
335=13 P- L. T. 588=34 Cr. L. j. 81 ; 50 Ind. Cas 983=20 Cr. L. J. 375 
j: 435=38 Ind. Cas. 995 ; 18 Cr. L. J. 915=42 Ind. Cas. 147 A. I. R. 1926 Mad. 154 5 
34 C. W. N. 580= A. 1. R. 1930 Cal. 695 5 3° Bom. L. R. 631 = 29 Cr. L. J. 977= A. I. 
£ 1928 Bom. 221 ; 26 Cr. L. J. 527=A.I. R. 1925 Oudh. 558=85 Ind. Cas. 367. 
in revision the High Court will not interfere with a finding of fact if it is witnm the 
cotnpetency of the Lower CourL 22 Cr. L. J. 230 = 60 Ind. Cas. 9^3. . High 

Court must see in revision if the evidence has been dealt with according to law. 
21 Cr. L. J. 552=56 Ind. Cas. 856 ; see^ also 46 .A. 64=25 Cr. L. J. 327* Revising 
Court will examine finding of fact only in exceptional cases, i Luck 301 = 29 O. C. 
374=28 Cr. L. J. 33I = A. I. R. 1927 Oudh. 132=100 Ind. Cas. 705.; see also 6 Cr. L. 
T. 316== 26 Cr. L. 393 — 84 Ind. Cas. 937 High Court does not consider facts m detail, 
1933 Cr. C. 75-34 Cr. L. J. I038=A. I. R. 1933 Nag. 33=145 Ind. Cas. SSo. Ordi- 
narily High Court will not go into facts unless conscience of the High Court has been 
touched. A. L R. 1933 Pat. 697 : see also A. 1. R. 1933 Sind. 396. Finding of fact 
can be interfered with in revision if not based on positive evidence but on inferen- 
ces merely. 31 Cr. L. J. 249=* ^ P- 1- 'I'* 3i9= A. 1. R. 1930 Pat 209= 1x2 Ind. Cas. 
331 : 23 S. L. R. 216=30 Cr. L. J. 548=A. 1. R. 1929 Sind. 90= n6 Ind. Cas. 99- 
Where evidence has been considered by two courts, the High Court will not interfere 
in revision on the facts. 22 Cr. L, J. 647=24 O. C. 225=63 Ind. Cas. 407* High 
Court will interfere even with findings of fact to prevent a miscarriage of justice. 1 1 
O. L. J. 330=25 Cr. L. J. 1066=27 O. C, 290=81 Ind. Cas. 890 ; see also 24 Cr, L. J. 
203= A. I. R. 1923 Nag. 155-71 Ind. Cas. 667 ; i8 Cr. L. J. 993-13 N. L. R. 169== 
42 Ind, Cas, 721. High Court need not see if facts constitute another ofience. Remedy 
must bb sought in the Sessions Court or before District Magistrate before invoking 
" the High Court. 20 Cr. L. J, 347=17 P- L' J* 800=50 Ind. Cas. 827. The High 
Court may be inclined to take a different view of tlxe evidence is no ground tor 
interfetence with finding of facts. 28 Cr. L. J. 834= A. L R. 1928 Pat, 13=104 Ind. 
Cas. 550; Interference on findings of fact in revision is permissible only in case of 
manifest anS grpss miscarriage of justice. 22 S. L. R. 453“29 Cr. L. J. 936= A. 1. R. 
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1929 Sind. 26=111 Ind. Cas. 856. Finding of fact based on false and inadmissible 
evidence will be interfered with. 28 Cr. L. J. 91 = A. 1. R. 1927 All. 147—99 Cas. 
123. In revision High Court would weigh evidence and if the evidence for the 
defence is equally good as that of the prosecution the conviction would be quashed. 
45 A. 109=24 Cr. L. J. 257 = 20 A. L. J. 88i = A. I. R. 1923 All. 35 = 71 Ind. Cas. 865 
The High Court in criminal revision will interfere with questions of fact in excep- 
tional cases. 24 O. C. 225 = 22 Cr. L, J. 647=A. 1. R. 1921 Oudh. ii5 = A. 1. R. 1921 
Oudh. 115=63 Ind. Cas. 407. Accused can challange finding of fact only when he 
has not appealed. 21 S. L. R. 107=27 Cr. L. J. I233=A. I. R. 1927 Sind. 38=98 hid. 
Cas. 40. Going into facts for finding out miscarriage of justice is within the power 
of the High Court. 5 P. L. T. 538= 26 Cr. L. J. ii3=A. I. R. 1924 Pat. 758=83 
Ind. Cas. 673. Finding can be revised when inference from proved facts is ground- 
less. 25 Cr. L. J, io73=A. 1. R. 1925 Nag. 123 = 81 Ind. Cas. 897. Revisional Court 
will not decide by the balance of credibility between two sets of evidence or facts, 
but would interfere with a finding of fact, either perverse or arrived at con- 
trary to law, 21 A. L. J. 765 = 46 A. 64=A. I. R. 1924 All. 299=72 Ind. Cas, 
183 ; see also 3 O. W. N. Sup. 178=27 Cr. L. J. ii93=A. 1. R. 1926 Oudh. 557= 
97 Ind. Cas. 953. Whether a manager in the office of a Municipality is a public 
servant is a question of fact and should not be raised for the first time in revision. 
51 M. 86=53 M. L. J. 723=39 M. L. T. 615=26 M. L. W. 529=28 Cr. L. J. 1005= 
105 Ind. Cas. 829. 

Evidence. — ^The High Court in revision has power to examine the evidence if 
prima facie grounds exist. 19 Cr. L. J. 666=45 Ind. Cas. 1002. It is not the duty 
of the High Court in revision to weigh the evidence to see if the conclusion drawn 
was justified. 30 Cr. L. J. 906= A. I, R. 1929 Sind. 150=118 Ind. Cas. 223. High 
Court can go into evidence when Magistrate’s appreciation of oral evidence is 
influenced by an admission of inadmissible document, i Pat. L. T. 121 = 21 Cr. L. J. 
374=55 Ind. Cas. 854. Where lower court fails to consider some important evidence 
and acted on others without ony critical examination ; High Court set aside its 
order in revision. 20 Cr. L. J. 551 = 23 C. W. N. 488 = 51 Ind. Cas. 839 ; see also 
23 C. W. N. 1031 = 30 C. L. J. 132. A revision lies where the accused is prejudiced 
by inferences unwarranted by the evidence. 18 Cr. L. J. 116=37 Ind Cas. 468. The 
opinion of the trial court as to sufficiency or insufficiency of evidence will not be 
questioned in revision. 25 Cr. L. J. 366= A. I, R. 1925 Oudh. 49=77 Ind. Cas. 302 
But the High Court could go into evidence to find out whether the order directing 
commitment was proper or not, 21 C. R. L. J. 328=1 P. L. T. 153=555 Ind. Cas. 
600 ; but see 2 P. L, T. 681 = 22 Cr. L. J.739=A. I. R. 1921^ Pat. 227=64 Ind, Cas. 
131. Omission to examine important defence witness without sufficient cause is 
ground for revision. 3 Pat. 592 = 25 Cr. L. j. 3255 = A. I. R. 1925 Pat. 85=82 Ind. 
Cas. 263. Confession included by trial Magistrate wrongly or rightly cannot be 
relied on in revision. 31 Cr. L. J, 947=24 S, L. R. 338= A. I. R. 1930 Sind. 168= 
126 Ind. Cas. 53. 

G-rounds for revision. — Every irregularity or illegality does not call for inter- 
ference. 24 S. L. R. 446= A. 1. R. 1933 Sind. 315. Error of law or principle prejudi- 
cially affecting the case must exist to justify interference. 26 A. L, J, 99=29 Cr. L. J. 
92= A. L R, 1928 All. 1=106 Ind. Cas. 684. High Court does not generally interfere 
on facts but may do so on particular cases. 20 A. L. J. 276=23 Cr. L. 7^241 = A. I. R. 
1922 AH, 122=66 Ind. Cas. 177. Revision lies in case of disposal of case on extra- 
judicial grounds. 26 Cr, L. J. i 350=A. I. R. 1925 Nag. 412=89 Ind. Cas. 390. 
Accused must allege hardship on account of illegality of procedure as ground for 
revision. 27 Cr. L. J. i39r = A. T, R. 1927 Mad. 139^98 Ind. Cas. 607. Omission 
to draw adverse inference for non-production of available evidence is no ground 
for revision. 28 Cr. L. J. 704=* A. I. R. 1927 Oudh 318=103 Ind. Cas.' 560. Revision 
will not lie generally where the petitioner might have appealed but has failed tO do 
so. 26 Cr. L. J. 747 = A. I. R. 1925 Mad. 239=86 Ind. Cas. 283. Revisional juris- 
diction has been conferred in order to correct miscarriage of justice arising from 
misconception of law, irregularity of procedure, neglect of proper precaution or 
harrassness in sentence 29 Cr. L, J. 446= A. L R. 1928 AIL 287=108 Ind, Cas. 567. 
High Court can act in revision. A. I. R. 1924 Sind, 129.^ Mere delay in 

drawing formal proceeding is no ground for interference in revision unless subs- 
tantial injustice is caused. A. 1. R. 1933 601 = 1933 13^3* Eefusal to 

dismiss complaint is no ground for interference in, revision, A. h R, 1933 Oudh.^ 430. 
when case is proved, some witnesses were not examined is, no ground of revision. 
36 C, W. ..... * . , 
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Oompetenoy of revision.— The power of revision is to be used only for 
correcting injustice and not mere illegality. 29 J; 86-- A. I. R. t9”^ ^S- j ^8 — 

106 Ind. Cas. 678. High Court can receive information from any body and can 
act suo motu. But where accused does not appeal, revision by third party at 
his instance is barred. A. I. R. i933 All 678 (F. B.) = i933 A- L. J. *059— 
1933 Cr. C. 1190. Where accused refuse to take part m his trial or retuse to 
give evidence, revision from his conviction is not barred. 1933 A- ]••• !• tt)59— *933 
Cr. C. 1 190= A. I. R. 1933 All 678 (F. B.). Court cannot revise its own order. A. 
i. R. 1933 Mad. 247=65 M. L. J. 6=34 Cr. L. J. 278. High Court has power to 
revise order transferring case under s. 526. 1933 *8r. C. 573 — 34 Cr. L. J. 032 

A. I. R. 1933 Rang. 89. ; see also A. I. R. i933 Sind. 205. Powers under s. 439 are 
wide and cover petition by third party when accused did not co-oper^e or appeal. 
A. 1. R. 1932 Lah. 559=33 Cr. L. J. 831=33 P. L. R. 911=1932 Cr. C. 713 s see 
also 136 Ind. Cas. 717=33 P. L. R. 384=33 Cr. L. J. 339= A- 1. R- 193? 

A. I. R. 1932 Lah. 613=34 P.L.R. 32=34 Cr.L. J. 87. Unless Court is satisfied 
that there is miscarriage of justice in case of prisoner of a^e. educated and sane 
High Court will not interfere in revision petition brought by friend of prisoner. 35 
C. W. N. 716=32 Cr. L. J. 844=A. I. R. 193* Cal. 410 ; see also 33 Bom. L. R. 56= 
32 Cr. J. L. 471 = 55 B. 353= A. 1. R. 1931 Bom. 140. Order of executive officer though 
is not order of inferior criminal court, it enforces exaction of penalty for breach of 
its propriety can be considered by High Court. A. I. R- 193* Bom. 5i4=33 Cr. L. J. 
169=33 Bom. L. R. 1164 where no application for revision or appeal filed before 
District Magistrate or Sessions Judge, High Court may entertain appli^tion and 
interefere. A. I. R. 1933 , All 612=34 Cr. L. J. 1053=1933 Cr. C. 984. Under this 
section revision against order under s. 476, 476 A and 476 B by civil court does not 
lie. 34 C. W. N. 914=52 C. L. J. 87=A. I. R. 1931 Cal. 72i=.i29 Ind. Cas. 561 ; 
see also 27 Cr. L. J. i02i=A. I. R, 1926 All. 577=96 Ind. Cas. 877 ! * Rang. 372= 

2 Bur. L. J. 154=26 Cr. L, J. 523=85 Ind. Cas. 362 ; 27 Cr._L. J._ 339=24 A. L, J. 
217= A. 1. R. 1926 AIL 229. No revision lies against administration or executive 
order. 20 M. L. T. 388=4 L. W. 535 = 36 Ind. Cas. 621 ; see also 19 Cr. L. J* 5^B=ix 
S. L. R. 113=45 Ind. Cas. 396 ; 27 P.W.R. 1918 (Cr.)=2i P.R. 1918 Cr. = i9 Cr. L. J. 
621=45 Ind. Cas. 525 5 23 Cr. L. J. ii3==4 P.W.R. 1922=35 P-^.R. X922 5 2 Lah. 305 
^ 6 S Ind. Cas. 545 5 24 S. L. R. 389=31 Cr, L. J. 952 = A. 1. R. 1930 Sind. i62~Ind. 
Cas. 58. Sessions Judge summarily dismissing revision application is no ground for 
revision. 2 Cr. L. J. 1452 = A. I. R.^ 1926 Oudh 63=89 Ind. Cas. 972. Where Sessions 
Judge summarily dismisses revision application it is no ground for revision. 2 Cr. 
L. J. 1452= A. I. R. 1926 Oudh. 63=89 Ind. Cas. 972. Execution of order directing 
maintenance to be charged on joint estate which was not disturbed in appeal or 
revision cannot be revised. 27 Cr. L. J. 652= A. 1. R. 1926 Bom. io3« The High 
Court has no jurisdiction under s. 439 to revise an order passed by Revenue Court 
uhder Si 476, of the Code. 2 Pat. L. T, 609=6 Pat L. J. 178=22 Cr. L. J. 403= 
A. L R. 1921 Pat 94=61 Ind. Cas. 643 ; see also 21 Cr. L. J. 833=58 Ind. Cas, 913 
When question involved is whether a place is a public place or not, it is a question 
of fact and no revision lies. 25 Cr. L. J. 1073= A. I* Nag. 123=81 Ind. Cas. 

897, Where reference by Sessions Judge is not entertained right of revision by 
accused is not taken away thereby. 45 A. 11=20 A, L. J. 775 = 23 Cr. L. J: 496=: 
A. I. R. 1922 All. 502=68 Ind. Cas. 32 Magistrate acting under s. 161 (2) of the 
Bombay District Municipal Act is an inferior criminal court and his orders are liable 
to revision by the High Court 43 B. 864=20 Cr. L. J. 702=21 Bom. L. R. 755= 
52 Ind. Cas. 670. Oudh Chief Court does not entertain an application in revision 
against an order passed by a First class Magistrate where no application fpr revision 
has been made either to the District Magistrate or to the Sessions Judge. 147 Ind. 
Cas. 797«35 Cr. L. J. 475^ 

Whether Court can act suo motu.— Where the record of a case is before 
High Court it can exercise its power of revision even in the absence of any applica* 
tion, 28 S. L. R. 140=35 Cr. L. J. i254=A. I. R, 1934 Sind. 72=1934 Cr* C. 625= A. 
L. R. 1934 Sind. 79 ; see also A. I. R. 1934 Oudh. iS'f. = 35 Cr. L. J. 9X5= X49 fxxd. Cas. 
i9S=ii O. W,' N. 444,; 35 Cr. L. J. 1046=36 P. L. R, 121= A. I. R. 1934 Lak 346. 

Jurisdiction. — Jurisdiction by way of appeal or revision must be expressly given 
by statute. A, I. R. 1930 Bom. 486=32 Bom. L. R, 1x38=129 Ind. Cas. 590. 
■ Where a lower Court finds that it has passed an illegal order and informs the High 
i Court of the mistake, the High Court has power, if it is of opinion that the order 
. is illegal to set right the mistake. 152 Ind. Cas. 291 = 15 Pat. L. T. 475= 1934 Cr. C. 
‘ 1195= A* I. RJ 1934, Pat. 55I, Conviction by a Judge of Judicial commissioners CJowrt 
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cannot be altered by that Court in revision. 27 Cr. L. J. 339=«92 Ind. Gas. 8 51. 
Where revision application is lying in a lower Court ; revision cannot be enter- 
tained in the High Court. 25 O. C. 37~9 J* 280=^ 24 Cr. L. J.275 — 

A. L R. 1922 Oudh. 147 = 71 Ind. Cas, 995. High Court cannot revise Order 
of its own Judge or Judges 46 M. 3^2 = 29 Cr. L. J. 439=44 L. J. 4 So=A. 
L R. X923 Mad. 426. Application to lower Court is essential before applying to 
High Court. 28 Cr. L. J, 475=A. L R. 1927 AIL 834=101 Ind. Cas. 603; see also 
28 Cr. L. J. 544= A. 1. R. 1927 AIL 829=102 Ind. Cas. 352 ; 28 Cr. L. J. 815= A. L R. 
1927 Lah. 689=104 Ind. Cas. 255; 1929 A. L. J. SH^So Cr. L. J. 1079= A. L R. 
1929 AIL 272 = 1 19 Ind. Cas. 444 5 A. I. R. 1929 Nag. 13= 109 Ind. Cas. 810. Where 
Magistrate deliberately ignores facts ousting his jurisdiction, High Court will interfere 
in revision. 25 M. L. W. 86=28 Cr. L. J. 164=^ A, I. R. 1627 Mad. 307=99 Cas. 
596; 20 M. L. W. 919=25 Cr, L. J. II93=S2 Ind. Cas. 57. Though High Court 
has concurrent jurisdiction with the Lower Courts the party must exhaust all his 
remedies in the inferrior Court before he comes up to the High Court. 25 Cr. L.. J. 
310= A. I. R. 1924 Mad. 228 = 76 Ind. Cas. 1030. High Court has no jurisdiction to 
interfere in revision with an order passed by a Magistrate under the Police Act in 
his executive capacity. 1930 Cr. C. 687 = A. I, R. 1930 Lah. 539=31 P, L. R. 725=129 
Ind. Cas. 294. High Court will not go into merits of an order when it had no 
jurisdiction to revise this order. 24 S, L. R. 389=31 Cr. L. J. 652=A. L R. 1930 
Sind. 162=126 Ind. Cas. 58. High Court has no jurisdiction to convert acquittal 
into conviction, unless justice urgently demands it. S 3 3 ^ 4^31 Bom, L, R. 529= 
30 Cr. L. J. io 63 = A. I. R. 1929 Bom. 306. An appellate order by a Civil Court 
confirming refusal to lodge a complaint by his subordinate Court is not open to 
revision by High Court as the order is not of a Criminal Court. 3 O. W. N. 
905 = 28 Cr. L. J. i6=A. 1 . R. 1927 Oudh. 14=99 Ind. Cas. 48. High Court will en- 
tertain revision application in special cases even when Sessions Court can do so. A. 
I. R. 1932 Sind. 28 = 33 Cr. L. J. 298=25 S. L, R. 395=136 Ind. Cas. 513. Revision 
to High Court where it lies to Sessions Judge or District Magistrate must not be 
entertained. 10 O. W. N. 733 5 see also 33 Cr. L. J. I 9 S =‘8 O. W. N. 1027=1931 Cr. 
C. io 53 = A. I. R, 1931 Oudh. 418; 1933 P. L. J. 1059=1933 Cr. C. ii90=A. I. R, 
1933 All 678 (F. B.) ; but see A. i. R. 1932 All 125 = 54 A- 33 i = i 932 Cr. C. 150. 

Compounding of offenoes.—High Court can allow composition of an offence 
in revision in all cases in which a Court of appeal could do so. 45 A. 17—24 Cr. L. J, 
854s* A. 1 . R. 1922 AIL 488=74 Ind. Cas. 1046. Where a person is acquitted under 
an invalid composition, High Court can interfere and set-aside the acquittal. 24 
Cr. L. J. 120=71 Ind. Cas. 248. High Court in revision has no power to sanction 
composition entered into after conviction. 23 Cr. L. J. 80=3 Pat. L. T, 458= A, 1 . R. 
1923 Pat. 89=65 Ind. Cas. 432 ; 20 C. W. N. 1071 = 43 C. 1143- High Court can 
grant permission for compounding ofiences under s. 345 (2). 30 Cr. L. J. 960= A. I. R. 
1929 Nag. 278=118 Ind. Cas. 681 ; see also 11 P. L. T, 492=31 Cr. L. J. 607 = 
A. I. R. 1929 Pat. 512 = 124 Ind. Cas. 95 ; 18 Cr. L. J. 329=38 Ind. Cas. 441. 

Interlocutory order— -Revision lies against an interlocutory order passed by a 
Criminal Court. 31 Cr. L. J. 479=6 O. W. N. 937 =“ A* I- R. 1929 Oudh. 543 ^ 123 
Ind. Cas. 222 ; but see 31 P. L. R. 893= A. I. R. 1930 Bah. 346=128 Ind. Cas. 50. 
Interlocutory orders should be interfered with only in exceptional circumstances. 
22 N. L, R. 34=27 Cr. L. J. 707= A. I. R. 1926 Nag. 304=94 Ind. Cas. 899 ; see also 
3 O. W. N. 720=27 Cr. L; J. 1191=97 Ind, Cas, 951 ; 28 Cr, L. J. 755=A'. 1 . R. 
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Oon¥iction.-«“The High Court in revision can set-aside conviction after consi- 
deration of the evidence on the record. 17 Cr. L. J. 460=36 Tnd. Cas, 140. Where 
there has been a conviction and a substantial punishment, the High Court does not 
usually interfere in revision. 6 Ber L. J. 81 = 28 Cr. L. J. 757= A. I. R. 1927 Rang. 
240=103 ind. Cas. 837. It is not fair in revision to alter conviction under one Act 
to one under another Act A. I. K. 1931 Ah. 17 = 1930 A. L. J. 1467= 193^^*. C. 
33 = 130 Ind. Cas. 626. The High Court in its revisional power can alter the finding 
Sder s. 323 L P. Code to one under s. 325 of the same Code. 21 Cr. L. J. 647=5? 
Ind. Cas. 663. Loss of record cannot be a ground for acquitting the accused m 
revision and a retrial can be ordered. 18 Cr. L. J. 737 = 40 Ind. Cas. 737. A convic- 
tion though not technically correct, should not be interfered with if it does 
substantial justice. 30 P. W. R. Cr. 1916=17 Cr. L. J. 474=^37 P* L. R. — 36 
ind Cas. 154. Revision does not He where an appeal could have been preierrM. 
A. I. R, 1930. Oudh. 497 = 1930 Cr. C. 1161 = 120 Ind. Cas. 221. Conviction recorded 
under repealed Act is not a vital error if accused is guilty of an Act in force. 10 
O. L. J. 208 = 25 Cr. L. J. 336= A. I. R. 1924 Oudh. Ind. Cas. 192. When 

conviction has altered by the Sessions Judge from one section to another, High Court 
can re-alter the conviction. 28 Cr. L. J. 529= A. I. R. 1927 Pat. I99== Ind. Cas, 337. 
When a conviction was affirmed by the High Court in appeal subsequent discovery 
of facts showing accused to be innocent will not warrant the High Court to revise 
the previous conviction. 45A. 143^24 Cr. L. J. 766= A. I. R. 1923 All.^ 473^74, Ipd. 
Cas. 270. Person convicted on plea of guilty canot show cause against conviction 
when enhancement to punishment is sought in revision. 49 L, L. J. 432=33 C. W. 
N. 599=56 C. 1145 = 30 Cr. L. J. 1038= 119 Ind. Cas, 301. Person convicted on pha 
of guilty cannot show cause against conviction when enhancement of punishment 
is sought in revision. ; see also 30 P. L. R. 437 = 3^ Cr. L. J. 699=A. 1. R. 

1929 Lab. 584 ; 3^> Cr. L. J. 8i5=A. L R. 1929 Lab. 797=f3o P- 409=1929 
Cr. C. 429. Failure in previous revision against conviction will debar accused from 
showing cause against conviction. 26 Cr. L. J. 583= A. I. R. 192 5 Mad. 993=85 
Ind. Cas. 727. Where conviction is not justified and fine arbitrary, conviction can 
be set aside. 7 O. W. N. 461 = 1930 Cr. C. 570=3’^ Cr. L. J. 1015 = A. 1. R. 1930 
Oudh. 250=126 Ind. Cas. 497. Accused was called upon to show cause against 
enhancement can contend that his trial was illegal though the question was not 
raised at the trial. 49B. 892=27 Bom. L. R. 1343=27 Cr. L. J. 305=A. L R. 1926 
Bom. 110=92 Ind. Cas. 689. 

Discharge— High Court will not interfere with an order of acquittal in the 
absence of clear error or defect in the proceedings resulting in grave injustice. 
35 M. L. J. 518-20 Cr. L. J. 101 = 9 L.W. 113=48 Ind. Cas. 981. High Court 
can revise an order of discharge by a Presidency Magistrate although question of 
jurisdiction does not arise, 17 Cr. L. J. 428 = 20 C. W. N. 1128=35 I^d. Cas. 988. 
An order of discharge will be interfered with in revision only as a last resort. 
21 Cr. L. J. 863=58 Ind. Cas. 943. High Court will not interfere with order of 
release under s. 562 except an strong grounds. 28 Cr. L. J. 25 5 = A. 1. R. 1927 Lab. 
353 =sioo Ind. Cas. 127. Before an order of discharge or acquittal can be set aside, 
it must be proved that it is clearly wrong. 29 Cr. L. J 895 = A. I. R. 1928 Lah. 

Ind. Cas. 575. When an order of discharge was challenged on the ground 
that s. 539 B. was not complied with, but it has really obeyed, the High Court 
declined to interfere. 28 Cr. L. J. 280= A. I. R. 1927 Nag. 397-89 Ind. Cas. 852. 
When offence committed was found to be technical one, no further enquiry was 
ordered. A. I. R. 1933 Mad. 434=1933 Cr. C. 662=146 Ind. Cas, 195. Order of 
discharge though incorrect cannot be set aside by complainant on revision. 
A* I. R. 1933 Lah. 323=34 Cr. L. J. 718=34 R L. R. 860. 

Enhancement of sentence = The High Court will not proprio motu more in 
the matter of enhancement. 18 N. L. R. 901 = A. L R. 1922 Nag. 65=64 Ind. Cas. 
277. High Court will not ordinarily enhance sente-nce save when it is manifestly 
inadequate. That it would itself pass a heavier sentence is no sufficient ground 
for enhancement. 12 O. L. J. 421=2 O, W. N. 550=26 Cr. L. J. 1364= A. L R. 
1925 Oudh. 723 = 89 Ind. Cas. 452. Where sentence is inadequate but not grossly 
hakjd^quate, there should be no interference in revision. A. I. R. 1931 Lah. 132=32 
p. LI;R. 5=1931 Cr. C. 280. Enhancement of sentence means the vacating of the 
origiuaf ’ s&tence and the passing of a new and proper sentence. 49 L. L. J. 432= 

^ J. 1038= A. L Ra929 CaU 747=119 Ind* 

Cas. ' Qburf should not generally interfere to enhance senfenpe Oh Sshe 
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application of private complainants. 33 C W. N. 395 — 30 Cr. L. J, 979=S6C. 
964= A. L R. 1929 Cal. 340=118 Ind. Cas. 894. In showing cause | against 
enhancement of sentence, the accused can show that his conviction itself is wrong. 
The status, position and the education of the accused are grounds justifying 
enhancement 30 Cr. L. J, 933 = A. I. R. 1921 All. 150=118 Ind. Cas. 577. 
High Court may in proper cases enhance sentence even contrary to the opinion of 
the District authorities. 30 Cr, L. J. 222 = A. L R. 1928 Ail. 417. Where no pre- 
judice is caused, High Court will be very reluctant to interfere with an order of 
acquittal A. I. R. 1924 All. 674. Where the High Court sets aside the sentence 
under one court but enhances it under another, it is its duty to comply with re- 
quirements of clause (2) of s. 439. 35 C. W. N. 184= A. L R. 1931 Cal. 450=132 Ind. 
Cas. 247. A private complainant can apply to the High Court in revision for the 
enhancement of sentence. 1930 A. L. J. 1334= A. L R. 1931 All 13 = 129 Ind.,.Cas. 
444. Every irregularity or illegality does not call for interference by appellate or 
revisional Court A. L R. 1930 Sind. 315 = 1930 Cr, C. 1147, Rules issued for enhance- 
ment of sentence on application of complainant should ordinarily be discharged 
if the crown does not support the application. 1929 Cr. C. 43 = 50 L. L. J. 176=33 
C. W. N. io5=A. I. R. 1929 Cal 785=121 Ind. Cas. 305. High Court can enhance 
sentence on application of private complainant which is not vindictively urged. 
A. I R. 1931 Rang. 52 = 8 Rang. 57 = 32 Cr. L. J. 353=129 Ind. Cas. 510 ; but see 
19 S. L. R. 64=A. I. R. 1926 Sind. 254. It is not the practice of the Court even in 
extreme cases, to call upon the accused to show cause why the sentence should not 
be enhanced. 8 Pat. 181 = 30 Cr. L. J. 937 = A. I R. 1929 Pat. 161 = 117 Ind. Cas. 
176. Application for enhancement can be heard after appeal against conviction is 
decided. 50 Bom. 783 = 28 Bora. L. R. 1051 = 27 Cr. L. J, 1178= A. I R. 1926 Bom. 
555 = 97 Ind. Cas. 805. Court should not interfere if substantial sentence is given, 
30 Cr. L. J. 240= A. I. R, 1928 Lah, 961 = 114 Ind. Cas. 72. Sentence will not ordi- 
narily be enhanced on the motion of a private complainant except in extreme cases 
where it is inadequate, 30 Cr. L. J. 219= A. L R, 1928. All 419=113 Ind.tCas.l768. 
The crown and not individuals must ask for enhancement 2 Luck. 605=4 O. W. N. 
699=28 Cr. L. J. 802 = A. I. R. 1927 Oudh. 321 = 104 Ind. Cas. 242 ; 95 Ind. Cas. 
594 ; A. I. R. 1926 Sind. 254. Lahore High Court generally does not^ send a man 
back to jail by increasing his sentence after he has served out the original sentence. 
30 Cr. L. J. 2 = A. I R. 192) Lah. 194=112 Ind. Cas. 769. So long as substantial 
punishment has been meted out, High Court does not generally interfere, even 
though it would itself have passed a heavier sentence. 3 Bur. L. J. 155 = A. I R. 
1924 Rang. 373. Where the accused was sentenced to one year’s rigorous imprison- 
ment for brutally beating his wife with a stick, which caused her death, the sentence 
was enhanced to 3 years’ rigorous imprisonment. 32 Bom. L. R. 1286=1930 Cr. C. 
1140=54 B. 822= A. L R. 1930 Bom. 593=129 ind. Cas. 159. It is not the practice 
of the Court save in extreme cases to call upon the accused to show cause why the 
sentence should not be enhanced. 8 Pat, 181 = 30 Cr. L. J. 737 = A. I. R. 1929 Pat. 
161 = 117 Ind. Cas. 176. Where a husband on a very trivial incident without pro- 
vocation hit his wife in the abdomen within a few days of her delivery of. a child and 
she died of the injuries, the sentence of 3 month’s rigorous imprisonment was held 
to be ridiculonsly low and was enhanced. 30 Cr. L. J. 300= 1929 Cr. C. 90= A. I. R. 
1929 Lah. 531 = 116 Ind. Cas. 442. High Court should not interfere in revision with 
the sentence of the trial Court unless it is too severe or too lenient. 22 Cr. L. J. 324 
= 23 Bom. L. R. 358=61 Ind. Cas. 52 ; 29 Cr. L. J. 764 ; 29 Cr. L. J. 343. Accused 
in showing cause against enhancement can also show cause against his conviction. 
26 Cr. L, J. 82 i = A. I. R. 1925 Nag. 221 = 86 Ind. Cas. 469. Proposal for enhance- 
ment must be supported by Government Pleader. 20 Cr. L, J. 996 = A. L R. 1928 
Nag. 51 = 105 Ind. Cas. 820. The High Court cannot convert an acquittal under 
s* 302 L P. Code into a conviction under the same section. But where the^ accused 
has been convicted under s. 322 but acquitted under s. 302, it can convict under 
s. 335 of the same Code. 24 A. L. J. 414=27 Cr. L. J. 564=A. I R. 1926 All 
333 = 94 ind. Cas, 152. Court will not, except rarely, enhance sentence where 
the accused has served out the sentence, i Lah. 453=21 Cr. L. J. 537=2 Lah. 
L. J. 541 = 56 Ind. Cas. 861. In an offence under s. 377 I P* Code, where 
there is no extenuating circumstances, sentence was enhanced to two years. 
A, L R. 1933 Sind. 87=34 Cr. L. J. 618=1933 Cr, C. 215. Application for enhance- 
ment of sentence by private individual if not vindictively urged can be entertained 
by the High Court. 129 Ind. Cas. 510=8 Rang. 57^=32 Cr, L, J. 353= A. I. R. 1931 
Rang. 52 9 see also A. L R. 1931 AIL 13=53 A, 223=32 Cr. L. J. 312=1930 A. L. J* 
1324; A. L R. 1933 All 485-X933 A.t*. J. 957* Where sentence is inadequate 
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but is not grossly inadequate, itshould not be interred in ^evjsion.^isj^dnd. ^Ca^s. 
577 -32 Cr. L. J. ^943^ 32 p\ 273. Transportation would be enhanced 

onW whe'n^ death is thi' only sentence that could be passed. A. T. R. 1933 Nag. 
5n7-iQf!^ Cr C 1265. In case of enhancement of sentence, where appeal of accused 
is High cl. 6 does not apply. 33 Cr. L. J. iSS= <932 ^ C. i58=->3 

P L. T. 17= 10 Pat 872= A, I. R. 1932 Pat 126. Only crown case ask for enhance- 
nf «PTitpnrp A I. R. 1933 Oudh. 421 = 10 O. W. N. 903; see also A. I. R. 
1232 Nag. 73*1932 Cr. C. 346=33 Cr.L. 1. 728=139 Ind. Cas. 63. Notice en- 
hancement of sentence should not be given at time of admission of appeal. 35 Bom. 
L R. 174=1933 Cr. C. 465=A. I. R. 1933 Bom. 153. For enhancing sentence 
High Courts revisional powers are distinct from its appdlate powers. A. I, R. 1931 
Cal 430*33 C. W. N. 184=32 Cr.L. J. 890=1931 Cr. C. 602 ; see also A. I. R. 
IQ33 All. 483* 1933 A. L. J. 957 = 1933 Cr. O. 830. Crown has no right to influence 
Court in revision on question of punishment. 38 C. W. N. 25-A. I. R. 1933 Cal. 
870 In case of enhancement of sentence in revision, each case has been judged on 
its merits. 1933 Cr. C. 882=A. I. R. i933 Lah. 660. High Court cannot interfere 
in relation to enhancement if sentence passed involves substantial punishment and 
not manifestly inadequate. 33 Cr. L.J. 365=33 

199 5 see also 35 Cr. L. J. i453=iSi Ind. Cas. 924-A. I. R, 1934 Lah. 89 ; A. I. R. 

i934 Lah.975=36 P. L.R. i84*i934Cr. C. 1357 : A. I. R. 1934 Siiid. i57=i934 

Cr C 1149=152 Ind. Cas. 872 .; 36 Bom. L. R. 1126. The mere fact that the High 
Court itself would, if it had tried the case, have passed a heavier sentence than that 
nassed by the trial Court is no reason for enhancement. 35 P. L. R. 527 = A. 1. R. 
1934 Lah. 613 see also 36 Bom. L.R. 954= A. I. R. 1934 Bom. 47i==i934 Cr. C. 
1343 Where notice of enhancement of sentence is served on accused he is entitled 
to appeal against both his conviction and sentence notwithstanding plea of guilty. 

A. I. R. 1 335 Rang. 49. Sentence from which no appeal lies to High Court, 
High Court can enhance sentence under s. 439. A. I. R. 1935 Bom. 37. 
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the finding of lower Court. i8 Cr. L. J, 301 ==38 Ind. Cas. 333. The High Court of 
will not interfere with proceedings under chapter XII of the Code. 18 A. L. J. 1140 
'-««22 Cr. L. J. 97 == 59 Ind. Cas. 401 j i8 Cr. L. J. 23*5 L. W. 165=336 Ind. Cas. 855. 
In case of an arbitrary refusal to examine more than a certain number of witnesses* 
High Court can revise proceedings. 2 P. L. T. 330=22 Cr. L. J. 430 = A. I. R. 1921 
Pat, 308 = 61 Tnd. Cas. 718, If a declaratory decree under s. 145 (b) is passed the order 
can be revised but if a Magistrate refuses to proceed under s. 115 the order is revis- 
able. 18 S.L.R. 278 = 26 Cr.L.J, I333=A.I.R. 1926 Sind. 85 = 89 Ind. Cas. 309. Where 
necessary party was not asked to file a written statement and Magistrate’s order 
does not specifically state that there is danger of breach of peace, proceedings will be 
set aside in revision. 26 Cr. L. J. 6 30= A. L R. 1925 Oudh. 484=85 Ind. Cas. 918 ; 
see also 5 P. L. T. 45=25 Cr. L. J. 906= A. I. R. 1924 Pat. 783=81 Ind. Cas. 442. 
Magistrate’s failure to maintain possession delivered by Civil Court is an error of 
jurisdiction vitiating order under s. 145 and High Court will interfere in revision. 

3 P. L. T. 628=24 Cr. L. J. 279= A. I. R. 1923 Pat. 76=71 Ind. Cas. 999. Refusal by 
Court to grant adjournment cannot be set aside under s. 145. A. I. R. 1932 Sind. 145 
= 34 Cr. L. J. 216=26 S. Li R. 353, Order of dismissal of complaint under s. 145 
on ground of absence of likelihood of breach of peace, cannot be set aside. 10 O. W, 

N. 310=1933 Cr. C. 559=34 Cr. L. J. 934= A. 1 . R. 1933 Oudh. 253. When preli- 
minary order is not in conformity with s. 145 (i), subsequent order under s. 145 (b) 
cannot be set aside in absence of failure of justice. 54 A. 1002 = 34 Cr. L. J. 425 = 
1932 A. L. J, 865 = A. I. R. 1932 All. 681. 

Proceedings under s. 195. — Application for revision lies under s. 439 even 
when the sanction is granted by a Civil Court. iiL. L. J. 103 = 30 P. L. R. 392 = 

30 Cr. L. J. 666=A. I. R. 1929 Lab, 676=116 Ind. Cas. 711. In a case under s. 
195, granting or revoking sanction, High Court can only interfere to prevent a 
gross and palpable failure of justice. 25 Cr. L. J. 454= A, I. R. 1924 All. 461 = 77 Ind. 
Cas. 806 I see also 25 O. C. 153=24 Cr. L. J. 217, 

Quashing proceedings.— Power of High Court under s. 439, to quash proceed- 
ings should be sparingly used. 10 L. L. J. 455=30 Cr. L. J. 162 = A. I. R. 1928 Cal. 
945=113 Ind. Cas. 536 ; see also 5 O. W. N. 357=29 Cr. L. J. 657= A. I. R. 1928 
Oudh. 292= no Ind, Cas. 209. In case of abuse of process of the Court, the 
proceedings can be quashed in revision. A. I. R. 1934 Lah. 434=35 P. L. R. 361 = 
152 Ind. Cas. 224.; see also A. I. R. 1934 Sind. 27 = 35 Cr. L. J. 884 = 148 Ind. Cas. 
1066. High Court will quash even proceedings of interlocutory nature where no 
offence has been committed. A. I. R. 1933 Bom. 409=39 Bom. 409 = 35 Bom. L. R. 
845=1933 Cr. C. 1173. Unnecessary committal justifies quashing of committal 
order. A. I. R. 1932 Lah. 263 = 33 P. L. R. 185=33 Cr. L. J. 880=138 Ind. 
Cas. 701. 

^ Wrong procedure.— Where applicant has not been prejudiced by irregularity, 
High Court will not interfere in revision. 18 Cr. L. J. 765 = 41 Ind. Cas. 141 = 15 
A. L. J. 642.^ If Magistrate in the exercise of his discretion elects to proceed 
under s. 107 instead of s. 145 the High Court cannot interfere in revision. 32 Cr. 

L. J. 224=24 C. W. N. 1075 = 60 Ind. Cas. 336. Omission to frame a charge while 
changing finding in appeal is no ground for revision unless there is a miscarriage of 
justice. 4 L. W. 373=17 Cr. L. J. 384=(i9i6) 2 M W. N. 267=35 I^^d* Cas. 816. 
Powers of revision should not be invoked to supply laches of prosecution. 17 Cr. 

L. J. 3 = 9 S. L, R. 95 = 32 Ind. Cas. 131. When irregulardes are discovered at the 
end of a trial leading to a mis-carriage of justice the aggrieved party must carry the 
matter to the Crown for remedy. 44 C. 723=18 Cr, L. J. 311 = 21 C. W, N. 167=38 
Ind. Cas. 423. An application to lower Court is essential before moving High Court 
in revision, irrespective of whether the District Magistrate or Sessions Judge has 
power to grant the relief or not. 43 A. 496= 19 A. L. J. 425 = 3 P. L. R, 77=22 
Cr. L. J, 715 = 63 Ind, Cas. 875. If Appellate Court does not thoroughly investigate 
facts as dealt with by trial Court, High Court will do so in revision. 20 Cr* L. J. 370= 

$0 Ind. Cas.^ 978. When a point is not urged in lower Courts, High Court will 
not interfere in revision unless there has been a mis-carriage of justice. 21 Cr, L. 

J. 96= 54 Ind, Cas. 496. Though complaint has been dismissed by two Courts, 
the High Court can interfere in a proper case and direct the complaint to be 
enquired into. 21 Cr. L. J. 338=1 Pat. L. T, 127=55 674. Several persons 

receiving stolen property at different times shnuLI be charged and tried separately . 
in respect of each article. A joint trial being illegal, objection can be taken for 

Cy. P. Code--'4C . . , . 
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first time hi Hidi Court. 3 Pat. L. .T. 47-=-2x Cr. L.i,:6i9«57:M ■Wfaere, 

hnd has been attached under s. 88 without a warrant, the High Court would interfere 

under inherent powers to set right the irregularity. 27 Cr. J. 1025=^^1.. L, j. 

6 o 8 * 37 P. L. R. 825«A. L R. 1926 Lah. 662-«96 hid, 
cannot take action under s. A39 on a report^ by Di_stnct^ Magistrate 

its object interference with decision by a 


Gas,:' 977. High; Court 
i which has for 

its obiect interference with decision by a Court of Session. District Magistrate if 
he considers a Sessions Judge’s order illegal should move the Public Prosecutor. 
2ACr. L. J. S73=A. I. R- i924Lah. 420=73 Ind. Cas. 269 ; see also 17 S. ^ K. 
268=26 Cr. L. J. 177- An SLVgvimeat ad miseri cordium is out of place m a Court 
of revision which is concerned with law and practice. 7 0 W. N. 757 = A. LR. 3 93^ 
Oudh. 80=128 Ind. Cas. 275, Revision lies against the order of Sessions 
Tudge but motion shall not be heard by High Court as an appeal. All that pith 
tioners can claim in revision application is that Sessions Judge had decided wrongly, 

4 P, L. T. 265=24 Cr. L. J. 495=A.I.R. 1923 Pat. 238=72 Ind. Cas. 959. Mere defect 
in form or method is no ground for interference. 60 C. 149=36 C. W. N. 1031 = 34 Cr. 

L. J. 181. Every irregularity does not vitiate trial. 26 S.L.R. 105 = A. I. R, 1923 Sind. 
37. High Court will interfere with this joinder of charges i-f the accused is prejudiced 
thereby. A. I. R. 1931 Rang. 161=32 Cr. L. J. 1068=133 Ind, Cas. 489; see also 
A. I. R. 1932 Oudh. 298=34 Cr. L. J. 58. Where accused is not: prejudiced, 
wrong procedure will not vitiate the proceeding. 32 Cr. L. J. 971 = A. I.' R.5_i93i Mad. 
494 ; A. I. R. 1933 Oudh. 430=10 O, W. N. 1037. But where the accused is 
prejudiced thereby the High Court should set aside conviction in revision. A. 1. R, 
1932 Lah. 188=33 P. L. R‘ 177’= 1932 Cr. C. 181. 

Beference. — Power to refer under s. 438 is not restricted to matters in revision 
under s. 439, 35 Bom. L, R. 1054= A. I. R. 1933 Bom. 485. District Magistrate is 
not entitled to make reference regarding propriety of order passed by Sessions 
Judge, A. I. R. 1933 Lah. 433=1933 Cr. C. 674=34 Cr. L. J. 371. 

Stay of proceedings.— -Application for stay of criminal proceedingspending 
Civil Suit cannot be made to the High Court unless Magistrate has refused it. 18 

M, L. W. 266 = 24 Cr. L. J. 64o=A. I. R. 1924 Mad. 235 = 73 Ind. Cas. 528. A 

proceeding which is void for want of jurisdiction cannot be literally quashed 
but the High Court can direct further proceedings to be stayed. 24 Cr. L. J. 351 = 
A. I. R. 1923 Mad. 326=72 Ind. Cas. 451. Once proceedings are stayed by High 
Court and the matter is brought to the notice of the Court concerned it is its duty 
to stay its hands. 6 P. L. T. 215 = 26 Cr. L. J. 965 = A. I. R. 1925 Pat 553=^=87 
Ind. Cas. 421. In a proper case High Court can stay proceedings of lower Court 
A. I, R. 1931 Pat 711 = 12 P. L. T. 671 ; see also A. I. R. 1933 116=146 Ind. 

Cas. 37, 

Beduotion of sentence. — In reducing sentence the High Court should be 
satisfied that sentence is so unreasonable and so excessive as to require a reduction 
before it can interfere in revision. A. 1. R. 1930 Sind. 58 = 31 Cr. L. J. 763 = 125 
Ind, Cas. 46 ; see also 1929 P. L. J. 385 = 30 Cr, L. J. 670 = A. I. R. 1929 All. 220 '; 
2 Luck. 673=A. I. R, 1927 Oudh 596=103 Ind, Cas. 401 ; A. 1. R. 1932 Sind. 159= 
34 Cr L, J, 24. Pligh Court may reduce sentence at instance of third party in 
revision even though convicted person has not appealed in special circumstances. 
A. I, R. 1933 Cal. 361 = 34 Cr. L. J. 814= 1933 Cr, C. 497. 

Limitation. — Article 182, has no application to revision application to High Court. 
7 O. W\ N. 663 = 31 Cr. L. J. 1012=126 Ind. Cas. 395. High Court can in a proper 
case interfere with revision application though presented after more than two months. 
1933 Cr. L. 1363= A. I. R. 1933 Pat. 601 ; see also A. 1. R. 1934 Lah. 264=35 Cr. 
L. J. I447==’i5i Cas. 943 ; 27 Cr. L. J. 1021 = A. 1. R. 1926 AIL 577 = 96 Ind. 
Cas, 877. Delay in filing revision should be explained. 143 Ind. Cas. 852 = 9 
O. W. N. 345=34 Cr, L. J. 66i = A. I. R. 1933 Oudh. 257 ; see also A. I- R. 1933 
Cal. 647=^=1933 Cr. C, 1057 ; A. I. R. 1932 Oudh. 242=7 Luck. 699=9 O. W, N. 
534; 27 Cr. L. J. io 2 I = A. I. R, 1926 AIL 577=96 Ind. Cas. 877. Application for 
criminal revision according to the practice of the Calcutta High Court should be 
; ; ' made within 60 days plus the period of obtaining copies. It can be extended in 
special circumstances. 43 C. 1029= 17 Cr. L. J. 419=20 C. W. N. 070=35 Ind. 

; see also i8 Cr. L. ^ 694=25 L. L. J. 564=40 Ind. Cas. 694 ; 54 C. 394= 
28 Cr. Lv J. 639=A. I. R. 1927 CaL 574=103 Ind. Cas. 63; 25 C. L. J. 564=40 
Ind. _ Cas. 694. According to the practice of Oudh Chief Court admission or non- 
admission of^teyision application is entirely discretionary, but' Court should not as a 



woiald appear to be time granted by statute for admitting appeals, 7 6. W. N. 
663== A. I. R. 193^ Oudh. 401 “21 Cr. L. J. ioi2s=*i26 Ind. Cas. 395 ; see also 40 A 
228 = 25 A. L. J. 44=A. L R. 1926 All. 767. ’ 

Hotioa- Under s. 439 no order can be made against the accused without giving 
him an opportunity of being heard and the fact that hearing was given before 
making reference is not sufficient compliance with s. 439. 19 Cr. L. J. 70=22 C. 
W. N. 168 = 36 Ind. Cas, 157 ; see also A. I. R, 1933 Lah. 433= 1933 Cr. C* 674= 
34 Cr. L. J. 371 ; 47 M. 428 = 26 Cr. L. J. 37o=A. 1 . R. 1924 Mad. 640=46 M. L. J. 
456“84 Ind. Cas. 850. Where accused prefers appeal and has opportunity of beino- 
heard personally or by pleader, notice for enhancement of sentence is not necessary 
27 Cr. L. J. 1265 = A. i. R. 1927 Sind. 85 = 98 Ind. Cas. 113, 

r ..1 n ^ 4 1 440 . No party has any right to be heard 

^Opuonal with Court to hear either personally or by pleader before any Court 

^ . when exercising its powers of revision : 

Provided that the Court may, if it thinks fit, when exercising such powers, 
hear any party either personally or by pleader, and that nothing in this section 
shall be deemed to affect section 439, sub section (2). 

- Notes.— No party has any right to be heard. 26 Cr. L. J. 527 ; 10 C. L. J. 80 ; 
85 I* C. 367 t ^3 hi. J. 37 ^* Calcutta and Allahabad High Courts hear counsel 
generally. 19 C. 380 ; ii C. W. N. 316 ; 25 A. L. J. 1010. But the Madras High 
Court does not. 14 M. 363. No party has right to be heard in revision under 
this section. 26 Cr. L. J. 527 = A. I. R. 1925 Oudh, 558=-8s Ind. Cas. 367 ; see 
also 31 Bom. L. R. 1144 = A. 1 . R. 1929 Bom. 543, 

441 . When the record of any proceeding of any Presidency Magistrate 

Statement by Presidency by the High Court under section 

Magistrate of ground of his ^ 35 . the Magistrate may submit with the 
decision to be considered by ^ statement setting forth the grounds 

High Court. hiJS decision or order and any facts which he 

thinks material to the issue, and the Court 
shall consider such statement before overruling or setting aside the said 
decision or order. 

Notes. — This section is not intended to enable Presidency Magistrate to give 
fresh reasons contradictory to their original reasons but to give reasons where there 
were no reasons at all. 1929 M. W, N. 893 = 31 Cr. L. J. 466 = A. I. R. 1930 Mad. 
225 = 122 Ind. Cas. 800. 

442. When a case is revised under this Chapter by the High Courtj 

it shall, in manner hereinbefore provided by 
section 425, certify its decision or order to the 
Court by which the finding, sentence or order 
revised was recorded or passed, and the Court 

or Magistrate to which the decision or order is so certified shall thereupon 
make such orders as are conformable to the decision so certified ; and, if 
necessary, the record shall be amended in accordance therewith. 

Application of the section,— Vide, 4 P. R. 1909. 

Notes.— Although the High Court has power to interfere in revision, with an 
original or appellate judgment of acquittal, it will not ordinarily do so. 27 A. 359= 

A. W, N. 1904, 278 ; 15 B. 349. The power under this section ought to be exercised 
with great care, and with regard to pending trials, only in most exceptional cases. 

2 A, L, J, 673 = A. W. N. 1905,; 238=2 Cr L. J. 790. Under this section, the High 
Court is not incompetent to interfere in revision as well as to interfere on appeal. 

2 Weir, 573. The High Court, in revision, has power of ordering a re-trial, though 
it may not convert a finding of acquittal into one of conviction, L. B. R. (1893 — 

41. Although the High Court does not ordinarily interfere with orders of acquittal 
in revision, yet it cannot be expected that it would hesitate to do so where the 
acquittal is based, not upon an appreciation of doubtful evidence, but upon a manifest 
error in law appearing on the face of the judgment 9 Bom. L. R. 15^“ S B. J, 
171. Under this section the High Court is empowered td exercise any of the powers 
given to a Court of appeal under section 423 (c)* 2 Weir ftS B#)“2 Weir, 634, .. .. 


High Court’s order to 
certified to lower Court 
Magistrate. 
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Under this section, although it is not usual for the High Court to interfere wnh 

the decision of the lower Court, when the decision is based upon a consideration of 
he eScl yet. if the lower Court has not valued the testimony of accomplices as 
t orAit to be, and has admitted improperly hearsay evidence on important points, 
the nigh Court is justified in going into the facts of the case m exercise of its revi- 
sLnS powers. 2 C. W. NTfiya! The High Court has no power under this section 
to interFere with an order made by a Civil Coi«t under s. 476 Cr. 

17 M. L. T. 268= 16 Cr. L. J. 232=27 Ind Cas. 904 ; I 4 Cr. L. J. 466=20 Ind. Cas. 
752=7 L. B. R. 76 ; 26 M. 98 ; 31 A, 38 ; 9 Cr. L. J. 24 ^ f , 16 “ 3 - > 

27 Cr. L. J. 1021 ; 92 Ind. Cas. 454 ; I 4 Cr. L. ]. 496 , 5 P. R. 1908 , 3 A. 

249 ; 20 Ind. Cas, 7 S 2 . 

On hearing a revision the High Court could hear a private complamt m the case 
of an offence under ss. 500 and 501, 1 . P. Code. 50 C. }S 9 ’” 7 ^ Cas. 670. Ihe 

High Court’s power of interference in revision with findings of fact is one that should 
belparingly used. 1923 Oudh. 8. Ordinarily the High Court would, go 

behind the concurrent findings on the Courts below on a question of fact. 72 md, 
Cas. 892. - 

This section does not authorise the High Court to direct a subordinate Court 
to refrain from trying an accused against whom process has been issued by such 
Court. 2 Pat. 257 = 74 Ind. Cas. 713=24 Cr. L. J. 809. 

The High Court has power under this section to interfere with an order of 
acquittal, but in practice it is largely restricted to cases which have not been tried out 
ordinarily. It can interfere only in cases where it is urgently dernanded in the 
interests of public justice. 25 Cr. L. J. 1266=82 Ind. Cas. 274 ; 1924 Mad. 837. As 
a matter of practice the High Court will not entertain a revision ap^ication lor 

enhancement of a sentence at the instance of a private complainant. 48 B. 358—26 

Bom L. R. 165 Cr. Clause (b) is intended to give a person who has been brought to 
the bar of the High Court to show cause against enhancement of sentence, the right 
of showing by argument a fortiori not only that the sentence should not be enhanced 
but that the conviction should be set aside. 86 Ind. Cas. 469=29 Cr. L. J. 821. 


PARTVIIL 

Special Proceedings. 

^CHAPTER XXXIIL] 

: ■ i : r ' Special provisions relating to cases in which European and Indian 

British subjects are corcbrned. 

443 . (i) Where, in the course of the trial outside a Presidency-town 

of any offence punishable with imprisoo- 
ment, the accused person, at any time before 
applicability of this Chapter. committed for trial under section ars or 

is asked to show cause under section 242 or enters on his defence under 
section 256, as the case may be, claims that the case ought to be tried under 
the provisions of this Chapter, the Magistrate inquiring into or trying the 
case after making such inquiry as he thinks necessary and after allowing the 
accused person reasonable time within which to adduce evidence in support 
of his claim, shall, if he is satisfied— 

(a) that the complainant and the accused person of any of them are 
respectively European and Indian British subjects or Indian and 
'■ European British subjects, or 

connection with the case of both^ an European 
: ' ^ British subject or an Indian British subject, it is expedient for 

* Cliapter XXXIII (section 443 to 449) was substituted for original Chapter 
XXXni(sectioBs 443 to 463) by s. 27 of the Criminal Law Amendment Act, 1923 
(XII of 
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ends of justice that the case should be tried under the provisions 
of this chapter, 

record a finding that the case is a case which ought to be tried under the 
provisions of this Chapter or, if he is not so satisfied, record a finding that it 
is not such a case. 

(2) Where the Magistrate rejects the claim, the person by whom it was 
made may appeal to the Sessions Judge, and the decision of the Sesssions 
Judge thereon shall be final and shall not be questioned in any Court in 
appeal or revision. 

(3) Where the Magistrate rejects the claim, be shall stay the pro- 
ceedings until the expiration of the period allowed for the presenta- 
tion of the appeal or, if an appeal is presented, until it has been decided. 

Notes. — Where an European employee of a Railway administration launches 
a complaint against a British Indian subject, the latter cannot claim to:be tried 
under Chapter 33 of the Criminal Procedure Code. 3 Bur. L. J. 197=1924 Rang. 
373. A claim to be dealt with as an European British subject or an Indian |British 
subject or an European not being an European British subject or an American, 
which is dealt with in Chapter XLIVA of the Criminal Procedure Code,»-thc 
claimant has to prove his own status. If the claim is based on section 443 (0 (^)» 
the claimant will have to prove that complainant and the accused persons or .any 
of them are respectively European and Indian British subject or Indian l and 
European British subjects. 40 C. L. J. 254= 1925 Cal. 14. The mere fact that an 
accused person is an European British subject does not zpso facto entitle him to a 
right of any special procedure and does not specially restrict a Magistrate or a 
Court of Session in his or his powers of punishment. Barus field Emperor, 

Ind. Cas. 438 (2) = A. I. R. 1929 Lab. 187. The words “punishable with imprison^ 
menp' in s. 443 cover charge of murder under Penal Code s. 302. 33 P. L. R. 578 = 33 
Cr. L. J. 529= 13 Lab. 755 = A. I. R. 1932 Lah, 490. This section does not apply to 
proceedings under s. 107. A. 1. R. I933 Lah. 1019, Revision is open against order 
accepting claim under s. 443. Ibid, Where accused does not claim benefit of 
chapter 33 before committing Magistrate he cannot raise question after committal 
to Sessions. 28 O. C. 230=26 Cr. L. J. 217. Rights to be tried under provisionsj:of 
chapter 33 can be raised when leave is applied for. 40 C. L. J. 256 29 C. W. N. 
447=26 Cr. L. J. 401. 

444. For the purposes of section 443^ ‘^complainant’ means any person 

making a complaint or, in relation to any case 
Definition of “complainant.’ which cognizance is taken under clause (5) 

of section 1 9 o, sub-section (1) any person who has given information relating 
to the commission of the offence within the meaning of section 154 : 

Provided that a Public prosecutor, a public servant, a member, officer or 
servant of any local authority, a railway servant as defined in section 3 of the 
India Railways Act, i89o,^ or an officer or servant of any company, association 
or other body to which the Local Government may, by general or special order 
published in the local official Gazette, declare the provisions of this section 
to apply, shall not, by reason only of the fact that he has made a complaint of, 
or, given information of, an offence in his capacity as such Public Prosecutor, 
public servant, railway servant, member, officer or servant, be deemed to be so 
a complainant within the meaning of this section nor shall a police-officer 
deemed by reason only of the fact that a report under section 173 , relating to 
a case has been made by or through him. 

Notes—Clause (i) lays down as a general proposition as to who is a complain- 
ant and the proviso is intended to exclude generally from the application of the 
definition public prosecutors, public servants, etc., who make complaints or lodge 
information before the Police in their official capacity as such public prosecutors 
or public servants, etc., irrespective of whether or not they have personal knowledge 
of the facts or a personal interest in the case. .27 Cr. L. J, 77o=95 Ind. Cas. 306. 
Chapter 33 does not apply to complaint by public servant under orders of Govern- 
ment. 7 P. L. T. 367=27 Cr. L. J. 1041- A. 1. R. 1926 All, 66=97 Ind. Cas. 17. 
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445. (f) Where a Magistrate - or a Sessions Judge decides under section 

443 that a case ought to be tried under the 
Procedure in siimmous cases. this Chapter and the case is a 

summons-case, the Magistrate trying the same, shall direct that the case be 
referred to a Bench of two Magistrates and shall send a copy of such order to 
the District Magistrate who shall forthwith provide for the constitution of a 
Bench of two Magistrates of the first class, of whom one shall be an European 
and other an Indian, for the trial of the case. 

(2) Where the Magistrate constituting the Bench by which a case is tried 

under this section differ in opinion, the case, together with their opinions 

thereon, shall be kid before Sessions Judge, who may examine any party or 

re-call and examine any witness who has already given evidence in the case, and 
may call for and take any further evidence, and shall thereafter pass such judg- 
ment, sentence or order in the case as he thinks fit and is as according to law. 

(3) Any person convicted by a Bench under this section shall have the 
same right of appeal as if he had been Gonvicted by a Magistrate of the first 
class, and any person convicted by a Sessions Judge under sub-section (2) shall 
have the same right of appeal to the High Court as if he had been convicted by 
the Sessions Judge at a trial held by the Sessions Judge under this Code. 

(4) In any case in which it is impracticable to constitute a Bench in 
accordance with the provisions of sub-section (t) in any district, the District 
Magistrate shall transfer the case for trial by a like Bench to such other district 
as the High Court may, by general or special order, direct. 

(5) Notwithstanding anything, contained in this section, the Local Govern- 
ment may, by notification in the local official Gazette, direct that all summons- 
cases tried under the provisions of this Chapter in any district specified in the 
notification shall be tried as if they were warrant cases in accordance with the 
provisions hereafter in this Chapter laid down for the trial of warrant-cases, 

446. (r) Where a Magistrate’ or a Sessions Judge decides under section 
^ . 443 that a case ought to be tried under the pro- 

Procedure in warrant-cases, visions of this Chapter and the case is warrant- 

c^e, the Magistrate inquiring into or trying the case shall, if he does not 
discharge the accused under section 209 or section 253, as the case may 
be, commit the case for trial to the Court of Session whether the case is or is not 
exclusively triable by that Court. 

(2) Where an accused is committed to the Court of Session under sub- 
section (1), the Court shall proceed to try the case as if the accused had required 
to be tried in accordance with the provisions of section .275, and the provisions 
of that section and the other provisions of Chapter XXIII, so far as they are 
applicable, shall apply accordingly. 

Provided that where the trial before the Court of Session would in the 
ordinary course be with the aid of assessors, and the accused, or all of them 
jointly, require to be tried in accordance with the provisions of section 284A, 
the trial sbair.be held* with the aid of assessors all of whom shall, in the case 
of European British subjects, be persons who are Europeans or Americans or, 
in the case of Indian British subjects, be Indians. 

Notes— The object of the legislature is to place Indian and European British 
subjects on the same fooling, and had been carried out by s. 44.6. 5 Lab. 515. The 
Court must inform the accused of his rights to be tried under this Chapter. 4 Bur, 
L. J. 44. Where Indian accused is charged together with European, Magistrate 
cannot assume jurisdiction over Indian by discharging European. They must be 
committed to Sessions. 51 A, 483=1029 A. L. J. 181 = 30 Cr, L. J.2i8=A. L R. 1929 
All. ^84=3 113 fnd, Cas. 764. Trial must be made by Jury in committals under this 
section unless accused desires otherwise. 5 Lah. 515=26 Cr. L. J. 540= A. 1. R. 
1925 Lab,' 236=85 Ind. Cas. Commitment cannot be made without preliminary 
^^iry. AJt R* 1933 Pat, 677=** 12 Pati 707. Where in a trial of a European British 
oubject under chapter 33 cmly two out of the five jurors were Europeans or Americans 
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the conviction and sentence should be set aside, 13 Pat. I77 = 3S Cr. L. J, 827— 
i5Pat. L. T, 82 = A. I. R. 1934 Pat 200. Magistrate cannot cancel charge once 
framed. 1931 A. L. J. i;26=32 Cr. L. J. 866=53 A. 690= A. I. R. S931 All. 366. 
Decision by Magistrate that chapter 33 applies to case is final. 33 P, L. R. 578= 
33 Cr. L. J. 529=13 Lah. 755 = A. I. R. 1932 Lah. 490. Nagpur Judicial Commi- 
ssioner's court can try European British Subject. 1933 Cr. C. 610=34 Cr. L. J. 
505=29 N. L. R. 25 i = A. L R. 1933 Nag. 136. 

447. If at any stage of an inquiry or trial under this Code it appears to 

the Magistrate that the case is or might be held 
to be a case which ought to be tried under the 
provisions of this Chapter, he shall forthwith in- 
form the accused person of his rights under this 
Chapter. 

Notes. — Omission of Magistrate inform accused for their rights under 
Chapter 33 as required by s. 447 is absolutely cured by provisions by s. 534. 4 Bur. 
L. J. 44 = 26 Cr. L, J. 1370=3 Rang. 2oo = A. I. R. 1925 Rag. 233=89 Ind. Cas. 459. 

. , 448. For the purpose of the trial in 

References to Sessions Ju ge Rangoon of any nerson under the provisions ; of 

loHigrS inlantoon this Chapter, references to the Sessions Judge 
^ shall be construed as references to the High 

Court of Judicature at Rangoon. 


Court to inform accused per- 
sons of their rights in certain 
cases. 


Special provisions relating 
to appeal. 


449 . (i) Where- 


{a) a case is tried by jury in a High Court or Court of Session 
under the provisions of this Chapter, or 
(5) a case which would otherwise have been tried under the provisions 
of this Chapter is under this Code Committed to or transferred to 
the High Court and is tried by jury in the High Court, or 
(c) a case is tried by jury in the High Court in a Presidency-town and the 
High Court grants leave to appeal on the ground that the case 
would, if it had been tried outside a Presidency-town, have been 
triable under the provisions of this Chapter, 
then, notwithstanding anything contained in section 418 or section 423, sub- 
section (2), or in the Letters Patent of any High Court, an appeal may lie to the 
High Court on a matter of fact as well as on a matter of law. 

(2) Notwithstanding anything contained in the Letters Patent of any High 
Court, the Local Government may direct the Public Prosecutor to present an 
appeal to the High Court from an original order of acquittal passed by the High 
Court in any such trial as is referred to in sub-section (r). 

(5) An appeal under sub-section (i) or sub-section (2) shall where the 
High Court consists of more than one Judge, be heard by two Judges of the 
High Court. 

Notes.— An appeal from the original Criminal Sessions of the High Court 
under s. 449 (i), is governed by art. 115 of the Limitation Act just like appeals from 
Sessions Courts in mofussil. 53 C. 746^=27 Cr. L. J. I303==9B Ind. Cas. 248= A. 1. R. 
1926 Cal, 1803. The appeal against acquittal under s. 449 is also an appeal against 
an order of acquittal, and the effect of Art. 157. Limitation Act, is to fix the period 
of limitation in respect of such appeals at six months in all classes of cases, whatever 
may have the form' of trial and whatever may be the scope of the appeal. The only 
effect is that by reason of the provisions of s. 449 its scope extends to questions of 
law. A. L R. 1934 Cal. 610=38 C. W. N. 908=35 Cr. L. J. 1367. Where a European 
British subject was tried and convicted by a Judge of the High Court sitting in 
Sessions and applied for leave to appeal under s. 449 (s) Criminal Procedure Code 
and filed an affidavit by himself as to his nationality, held^ that the affidavit was 
admissible in evidence. 54 C. $2=^101 Ind. Cas. 657=28 Cr. L. J. 481. Whether 
Vakil can act for party in a criminal appeal from the original side of High Court 
depends upon the rules of that Court and it is not concluded by anything in Cr, Pro.-^ 
Code. 55 C. 858=32 C. W. N. 319*29 Cr. L. J. io22«A. I. R. 1928 Cal. 675=.^!?; 
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Ind. Cas. 350. Affidavits of applicants as to nationality on the application for leave 
to appeal under s. 449 (0 (^) admissible. 54 C. 52 — 28 Cr. L. J. 4oi^A. I. R. 
1027 Cal. 307=- loi Jnd. Cas. 657. In trial by Jury under Chapter 33, High Court 
can interfere with findings of Jury as appeal lies theicto on facts as well as law. 
6Lah. 98=26 L. R. 268 = 26 Cr. L. J. 1241 = A. L R. 1925 Lah. 401 = 88 Ind. Cas. 
8 i; 7 It is desirable that the application for leave to appeal should be heard by a 
Division Bench. 41 C. L. J. 325=29 C. W. N. 458=26 Cr. L. J 835 = 52 C. 636= 
A I R. 1925 Cal. 673 = 86 Ind. Cas, 659. Where accused’s claim to be tried as 
European British subject wrongly allowed, error of the order cannot be challenged 
in appeal from conviction. 41 C. L. J. 87 = 29 C. W. N. 260 = 26 Cr. L. J, 662= A. I. R. 
1025 Cal. 501 = 86 Ind. Cas. 38, Where ground of leave is found not to exist, 
appeal may be dismissed. 4<5 C. L. J. 256= 52 C. 347 = 29 C. W, N. 447 = 26 Cr, L. J. 
401 = 84 Ind. Cas. 1041. The principle that application for leave should be made to 
judge who tried the case is one of convenience. Ihid, If applicant can show, that 
if cLe had been tried out side Presidency-town, it would have been triable under 
Chapter 33 he has an absolute right of appeal. 41 C. L. J. 325 = 29 C. W. N. 45 ^=^ 
26 Cr. L. J. 835 = 52 C. 636. Right of appeal under s. 449 (0 (a) depends on whether 


CHAPTER XXXIV. 

Lunatics. 

404, (i) When a Magistrate holding an inquiry or a trial has reason to 

' believe that the accused is of unsound mind and 

Procedure in case of accused consequently incapable of making his defence, the 
being lunatic. Magistrate shall inquire into the fact of such 

unsoundness, and shall cause such person, to be examined by the Civil Surgeon 
of the district or such other medical officer as the Local Government directs, 
and thereupon shall examine such Surgeon or other officer as a witness, and 
shall reduce the examination to writing. 

i[(i A) Pending such examination and inquiry, the Magistrate may deal 
with the accused in accordance with the provisions of section 465. j 

( 2 ) If such Magistrate is of opinion that the accused is of unsound mind 
, and consequently incapable of making his defence, he Jl shall record a finding 
' to that effect and] shall postpone further proceedings in the case. 

Notes. — Where the Magistrate is of opinion that the accused is of unsound 
mind and therefore incapable of making his defence he cannot legally acquit him. 
But he is bound to postpone further proceedings in the case and either release him 
on bail or report the case to Government. 2 Weir, 581 ; see also A. W. N. 1900. 
47 ; U. B. R. (1893— 96) 150 ; 15 A. L. J. 239=39 Ind. Cas. 310. The subsequent 
trial may be by a different Judge. 3 Pat. L. J. 291. PrDvisions of s. 464 are mandatory 
order not satisfying provisions cannot be sustained. A. I. R. 1933 Sind. 267=1933 
Ct. C. 941. Where accused has been examined by Civil Surgeon and his evidence 
was recordod further evidence should be taken if asked for, rebutting evidence 
of Civil Surgeon. A. I. R. 1933 Oudh. 362 = 34 Cr. L. J. 914=10 O. W. N. 719. 
If party is insane court must postpone trial. 26 Cr. L. J. 701 = 48 M. 388=48 M. L. J. 
187=86 Ind. Cas. 77. Issue as to unsoundness must be tried first. Medical expert’s 
evidence to be taken first. 42 A. 137=18 A. L. J. 53=54 Ind. Cas 582 ; 44 C. L. J. 
225=27 C. R. L. J. 896 ; A. I. R. 1926 Lah, 488 = 7 Lah. 315. Magistrate is not 
bound to direct medical enquiry upon defence of insanity. 9 Lah. 371 = 29 Cr. L. 



* See the footnote to Chapter XXXIII, snpra. 

f This sub-section was inserted by s, 120 of the Code of Criminal Procedure 
(Amendment) Act, 192,3 (XVIIJ of 1923*) 

J These^^wotdsiwereUnserted by ibid,\ , 
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465. (0 If any person committed for trial before a Court of Session or 
. a High Court appears to the Court at his trial 

commScf iXr LTTf to be of unsound mind and consequently in- 
Session or High Court being capable of making his defence, the jury or the 
lunatic. Court with the aid of assessors, shall, in the 

first instance, try the fact of such unsoundness 
and incapacity,'" [and if the jury or Court, as the case may be, is eatisried of 
the fact, the Judge shall record a finding to that effect, and shall postpone further 
proceedings in the case and the jury, if any, shall be discharged.] 

( 2 ) The trial of the fact of the unsoundness of mind and incapacity of the 
accused shall be deemed to be part of his trial before the Court 

Notes. — The provisions of this section are mandatory and the fact that 
the committing Magistrate acted correctly under s. 464 does not absolve the 
Sessions Judge from following the procedure laid down by this section when 
his mind is not free from doubt as to the accused’s mental state, 7 Lah. 315=* 
27 P. L. R. 454=93 Ind. Gas. 1049-27 Cr. L. J. 552 = A. I. R. 1926 Lah. 498, The 
moment the question of insanity of the accused is raised, the Judge must put 
to the jury as a preliminary issue to be tried by them as to whether or not the jury 
are satisfied that the accused is a person of unsound mind and can stand his trial 
and is in a position to understand the proceedings which are going on the Court. 
96 Ind, Cas. 160 = 27 Cr. L. J. 896 ; 44 C. L. J. 285 ; A. I. R. 1927 Cal, 289. Where 
demeanour of accused raises suspicion as to sanity and capability to make defence, 
Court must come to definite finding on the point. A. 1 . R. 1930 All. 450 = 319 L. J, 
899=125 Ind. Cas. 767. In enquiry under this section prosecution and not defence 
has to begin. 51C. 827=26 Cr, L. J. 276 = A. I. R 1935 Cal. 479=84 Ind. Cas. 
340. Onus in an enquiry under this section is on prosecution which has to prove 
mental capacity of accused to understand proceedings. 41 C. 584=25 Cr. L. J. 
I05I = A, I- R. 1924 Cal. 713 = 81 Ind. Cas. 827. Preliminary enquiry under this 
section is not a trial to find if accused is guilty or not of offence charged. 3 P. L. J. 
291 = 19 Cr. L, J. 135 ; see also 18 Cr. L. J. 470=15 A. L. J. 239=39 Ind. Cas. 310. 

It is not every degree of unsoundness of mind that will oust ordinary procedure of 
Criminal Courts. Procedure in cases of lunacy at time of trial and at time of com- 
mission of offence is different and leads to different consequences. 33 Cr. L. J. ' 
542=9 O. W. N. 35S = A. I. R. 1932 Oudh. 190. 

466 . ( 1 ) Whenever an accused person is found to be of unsound mind 
„ , ^ . 1. and incapable of making his defence, the Magis- 

Release of hmatic pending or Court, as the case may be,t [whether 

mves iga ion o ria . which bail may be taken or 

not], may release him on sufficient security being given that he shall be pro- 
perly taken care of and shall be prevented from doing injury to himself or to 
any other person, and for his -appearance when required before the Magistrate 
or Court or such officer as the Magistrate or Court appoints in this behalf. 

J [(2) If the case is one in which, in the opinion of the M.agistrate or 

Court, bail should not be taken, or if sufficient 
Custody of lunatic. security is not given, the Magistrate or Court, 

as the case may be, shall order the accuse d to be detained in safe custody in 
such place and manner as he or it may think fit, and shall report the action 
taken to the Local Government : 

Provided tnat no order for the detention of the accused in a lunatic 
asylum shall be made otherwise than in accordance with such rules as the 
Local Government may have made under the Indian Lunacy Act, i9f2.1§ 

* These words were substituted for the words *‘and. if satisfied of the fact,, shall 
pass judgment accordingly, and thereupon the trial shall be postponed’' by s. 
12?, of the Code of Criminal Procedure (Amendment) Act, 1923 (XVlll of 1923). 

f These words were substituted for the words the case is one in which bail 
may be taken by s. 123, /h’d \ , j 

t This sub-section was substituted by s. 122 ibid, 

§ IV of 1913. , ■ ' ,, 

Cr. P. Code — 46 '"v 
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s. 466 (1). 


trial. 


468. (i) If, 

Procedure on accused appear- 
ing before Magistrate or 
Court. 


Notes.—Magistrate cannot add any other condition not mentioned in 
1933 Cr. d 941 = A. I. R. .7933 Sind. 267. 

467 . (i) Whenever an inquiry or a trial is postponed under section 
■ . . ■ . 464 or section' 465, the Magistrate or Court, 

Resumption of inquiry or resume 

the inquiry or trial, and require the accused 
to appear or be brought before such Magistrate or Court. 

(2) When the accused has been released under section 466, and the 
sureties for his appearance produce him to the officer whom the Magistrate 
or Court appoints in this behalf, the certificate of such officer that the accused 
is capable of making his defence shall be receivable in evidence. 

Notes. — ^Vide 2 Weir, 582. 

when the accused appears or is again brought before the 
Magistrate or the Court, as the case may be, 
the Magistrate or Court considers him capable 
of making his defence, the inquiry or trial shall 
proceed. 

(2) If the Magistrate or Court considers the accused^ to be still incapable 
of making his defence, the Magistrate or Court shall again act according to 
the provisions of section 464 or section 465, as the case may be, t [and if the 
accused is found to be of unsound mind and incapable of making bis defence, 
shall deal with such accused in accordance with the provisions of 
section 466.] 

Notes.— Vide, A. I. R. 1934. Lah. 123=35 Cr. L. J. 869. 

469 . When the accused appears to be of sound mind at the time of 

inquiry or trial, and the Magistrate is satisfied 
Wh^ accused appears to evidence given before him that there 

have been insane. jg reason to believe that the accused committed 

an act which, if he had been of sound mind, would have been an offence, and 
that he was, at the time when the act was committed, by reason of unsound- 
ness of mind, incapable of knowing the nature of the act or that it was wrong 
or contrary to law, the Magistrate shall proceed with the case, and, if the 
accused ought to be committed to the Court of Session or High Court, 
send him for trial before the Court of Session or High Court, as the case 
may be, 

. 470* Whenever any person is acquitted upon the ground that at the time 

at which he is alleged to have committed an 
ground of lunacy. ^ offence, he was, by reason of unsoundness of 

mind, incapable of knowing the nature of the 
act alleged as constituting the offence, or that it was wrong or contrary to 
law, the finding shall state specifically whether he committed the act or not. 

Notes. — Where a Magistrate finds after examination of some of the prosecution 
witnesses, that the accused committed the offence, while he was suffering from 
temporary insanity, he should act under ss. 470, 471 of the Code. He is not com- 
petent to discharge him under s, 253, if it does not appear that the accused is of 
unsound mind. 2 Weir. 582. 

471 . (i) Whenever^ [the finding] stated that the accused person 
Person acquitted on such the act alleged the Magistrate or 

grounds to be detained in safe before whom or which the rial has been 

custody. snail, if such act would but for the m- 

. ... capacity found have constituted an offence, 

■'-* The word ‘'person’’ was omitted by s. 123 of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923). 

t , These words were added by iSt/d. 

f These words were substituted for the words ‘‘such judgment’’ by s. 124 of the 
Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 
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order such person to be ^ detained in safe custody in such place and manner 
as the Magistrate or Court thinks fit,t [and shall report the action taken to 
■ Local Government :]t 

§ [Provided that no order for the detention of the accused in a lunatic 
asylum shall be made otherwise than in accordance with such rules as the 
Local Government may have made under the Indian Lunacy Act, 1912.j|l 

1 F[( 2 )] The Local Government may empower the officer in charge 
^ ^ ^ of the jail in which a person is confined 

certain fmaUs. aeclion to discharge all or any of Ihe fane- 

tions of the Inspector-General of Prison under^^ 

section 473 or section 474. 

Notes. — When an offence has been committed by a lunatic he should be kept 
in a place of .safe custody. 25 Bom. L. R. 286=26 Cr. L. J. 348. In such a case the 
Court can itself direct detention in a jail or asylum. 8 L. B. R. 290 ; see also 42 
M. L. J. 72 ; see also 54 Ind. Cas. 254. “Detained in safe custody’’ in this section 
does not mean having regard to the language used in s. 475 “detained in the custody 
of friend and relations,” Legal Remembrancer Sirish Chandra Roy, 201 = A. 

L R. 1928 Cal. 553. Accused need not necessarily be sent to Lunatic Asylum but 
safeguards may be taken. High Court can in revision pass order under s. 471 in 
case of failure by lower Court to do so. 42 M. L. J. 72=23 Cr. L. J. 71 = A. I. R. 
1922 Mad. 54=65 Ind. Cas. 423. Under s. 471 (i) a Court can order a criminal 
lunatic to be kept in safe custody. But Court cannot exercise powers conferred on 
Local Government under ss. 474 and 475. 20 Bom, L, R. 629=19 Cr, L. J. 771 = 
43 B. 134=46 Ind. Cas. 691. The Court can itself issue a direction for the detention 
in a Lunatic Asylum or if there is no accommodation in it, in jail or some other 
place of custody in British India. 21 Cr. L. J. 46=22 O. C. 269=54 Ind. Gas. 254, 

472. Lunatic prisoners to be visited by Inspector-General. [Rep. by 
Act IV of i 9 i 2 ]. 

473. If such person istf [detained] under the provisions of section 466 , 

J , , . andtt [in the case of a person detained in a jail, 

.he>.Wloi-Gen.„l,otP,l.o„f,„,ih.h,ca.a 

makine- his defence of a person detained in a lunatic asylum, the 

visitors of such asylum or any two of them] 
shall certify that, in his or their opinion, such person is capable of making 
his defence, he shall be taken before the Magistrate of Court, as the case 
may be, at such time as the Magistrate or Court appoints, and the Magistrate 
or Court shall deal with such person under the provisions of section 464; 
and the certificate of such Inspector-General or visitors as aforesaid shall 
be receivable as evidence. 

Notes.— Vide, A. I. R 1934 Lah. 123=45 Cr. L, J. 869. 


^ This word was substituted for the word “kept'' by of the Code of Criminal 
Procedure (Amendment) Act, 1923 (XVIII of 1923). 

f These words were inserted by zb/di 

I The words “and shall report the case for the orders of the Local Government” 
were repealed by s. 3 and Second Schedule of the Repealing and Amending Act, 
1914 (X of 1914). 

§ This Proviso was inserted by s. 124, ibid. 

If Original sub-sections (2) and (3) of section 471 were repealed by the Indian 
Lunacy Act, 1912 (IV of 1912). 

IT Original sub-section 4 ) was renumbered “(2)'’ by s. 124, ibid. 

** The word and figures “section 472” w'ere repealed by s. 3 and Sch. II of the 
Repealing and Amending Act, 1914 (X of 1914). 

if This word was substituted for the word “confined’* by s. 125, ibid, 

it These words were substituted for the . words “such Inspector-General or 
visitors” by if 
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§[476. (i) When any Civil, Revenue or Criminal Court is, whether on 
. . application made to ic in this behalf or olher- 

Procedure in cases mention- (.[jat it is expedient in the 

ed in section 195 . interests of justice that an inquiry _ should 

be made into any offence referred to in section i95, sub-section (l), 


* This word was substituted for the word “confined" by s. 126 of the Code of 
Criminal Procedure (Amendment) Act. 1923 (XVIII of 1923). 

+ This word was substituted for the word “discharged” by ibid. 

^ Section 475 was substituted by s. 127 ibid. 

I Sections 476 was substituted for s. 476 by s. 128 ibid. 


474 . fi) If such person is * [detained] under the provisions of section 

466 or section 471, and such Inspector-General 
Procedure where lunatic de- visitors shall certify thiit, in his or their 
tained under section 466 or he may be t [released! wiihout danger 

471 is declared fit to be re- himsclf or to any other 

person, the Local Government may thereupon 
order him to be t [released], or to be detained in custody or to be transferred 
to a public lunatic asylum if he has not been already sent to such an asylum ; 
and, in case it orders him to be transferred lo an asylum, may appoint a 
Cornmission, consisting of a judicial and two_ medical officers. _ 

( 2 ) Such Commission shall make formal inquiry into the state of mind 
of such person, taking such evidence as is necessary, and shall report to the 
Local Government, which may order his f [release] or detention as it 
thinks fit, 

1 [475, (i) Whenever any relation or friend of any person detained 

under the provisions of section 466 or section 
Delivery of lunatic to care of desires that he shall be delivered to his 

relative or friend. custody the Local Government may 

upon the application of such relative or friend and on his giving security 
to the satisfaction of such Local Government that the person delivered 
shall — 

(a) be properly taken care of and prevented from doing injury to him- 
self or to any other person, and 

(^) be produced for the inspection of such officer, and at such times 
and places, as the Local Government may direct, and 
(c) in the case of person detained under section 466, be produced when 
required before such Magistrate or Court, 
order such person to be delivered to such relative or friend. 

(2) If the person so delivered is accused of any offence the trial of which 
has been postponed by reason of his being of unsound mind and incapable 
of making, his defence, and the inspecting officer referred to in sub-section 
(i), clause ( 6 ), certifies at any time to the Magistrate or Court that such 
person is capable of making his defence, such Magistrate or Court shall call 
upon the relative- :or friend to whom such accused was delivered to produce 
him before the Magistrate or Court ; and, upon such production, the 
Magistrate or Court shall proceed in accordance with the provisions of 
■section 468 , and the certificate of the inspecting officer shall be receivable 
as evidence.! 


CHAPTER XXXV. 


Proceedinos in case of certain Offences affecting the 
Administration of Justice. 







clause (b) or clause (^), which appears to have been committed in or in 
relation to a proceeding in that Court, such Court may, after such preliminary 
inquiry, if any, as it thinks necessary, record a finding to that eifect and make 
a complaint thereof in writing signed by the presiding officer of the Court, and 
shall forward the same to a Magistrate of the first class having Jurisdiction, 
and may take sufficient security for the appearance of the accused before 
such Magistrate or, if the alleged offence is nou-bailable, may, if it thinks 
necessary so to do, send the accused in custody to such Magistrate, and may 
bind over any person to appear and give evidence before such Magistrate : 

^[Provided that, where the Court making the complaint is a High Court, 
the complaint may be signed by such officer of the Court as the Court may 
.appoint,.] 

For the purposes of this sub-section, a t Presidency Magistrate shall be 
deemed to be a Magistrate of the first class. 

(2) Such Magistrate shall thereupon proceed according to law and as if 
upon complaint made under section 200. 

(3) Where it is brought to the notice of such Magistrate, or of any other 
Magistrate to whom the case may have been transferred, that an appeal is 
pending against the decision arrived at the Judicial proceeding out of which 
the matter has arisen, he may, if he thinks fit, at any stage adjourn the hear- 
ing of the case until such appeal is decided. 

Scope.— This section has application only by judicial proceedings, 26 Cr. L. J. 
1044=87 Ind. Cas. 964. Section 476 is not cancelled by s, 339. 23 N. L. R. 35=28 
Cr. L. J. 646 = A. I. R, 1927 Nag. 189=103 fnd. Cas. loi. An order under s. 476, 
Cr. Pro. Code is not a complaint. The provisions of s. 195 (5) of the Cr. Pro. Code 
cannot apply to a case sent to a Magistrate under s. 476 Cr. Pro. Code for an order 
under the latter section is not a sanction. 20 Cr. L. J. 77^=53 l^d, Cas. 610. 
Offence must be one which appears to have been committed in or in relation to a 
proceeding in the Court, which passes the order under s. 476. 22 A. L. J. 772=46 A 
851=25 Cr. L J. 1277 = A. I. R. 1924 All. 770=82 Ind. Cas 385. The section indi- 
cates that the desirability of prosecuting accused must be present to the mind of 
Court during the progress of the proceedings but it is not necessary, i Rang. 372 = 

3 Bur. L. J. 154=26 Cr. L. J. 523 = A. 1. R. 1924 Rang. 54= B5 Ind. Cas. 362. The 
finding of a competent Court that a document is a forgery, or that a witness has 
committed perjury before it is a sufficient prinid facie ground for a complaint under 
s. 476. 24 A. L. J. 122 = 26 Cr. L. J. i5o6=A. 1. R. 1926 All 2i = 90 ind. Cas 290. 
It is doubtful whether a Court can review its order, refusing to make a complaint, 
under s. 476. A review would appear undesirable in view of the appeal preferred. 
49 A. 753 = 35 A. L. J. 639=28 Cr. L. J. S43=A. I. R. 1927 All 571 = 102 Ind. Cas. 351. 
Sections 476 and 195 must be read together. 1933 A. L. J. 697 = 32 Cr. L. J. 1105 = 53 
A. 804= A. I. R. 1931 All 443 (S.B.). Both sections apply to offences committed not 
only during proceedings in Court of law but also in relation to such proceedings. 1933 
Cr. C. 484=34 Cr. L. J. 686= A. I. R, 1933 All. 318. Section 476 applies only where 
complaint by Court is necessary for taking cognizance. Words ^‘in or relations to 
proceedings in that Courf’ are used merely to indentify Court itself which is to take 
action. 133 Ind. Cas. 241 = 58 C. 727 = 35 C. W. N. 98=A. I. R. T931 Cal 438=32 Cr. 
L. J, 8S3. Offence should have been committed in relation to proceedings in that 
Court. A. I R. 1931 Oudh. 417 = 7 Luck. 222 = 33 Cr. L. J. 160=8 O. W. N. 1086. 
Where document is filed in Court, but offence of forgery was committed with respect 
to document after close of proceeding in which k was filed but during its custody ..in 
Court, action cannot be taken under s. 476. 62 M. L. J. 310 = 35 M. L. W. 319= 
55M. 53!f = 33 Cr. L. J. 788 = A. I. R. 1932 Mad. 290. Cf 476 and 195 Cr. Pro Code 
are intended really to prevent indiscriminate prosecutions under the various sections 
mentioned thereto. 15 P, L. T, 694= A. I. R, 1934 Fat. 536 ; see also 35 Cr. L. J. 

785=1933 A. L. J. 1623= A. k F., 1934 All 385. Section 476 is corroiary of 

s. 195. Powers conferred by s. 476 are not limited by s. 19$. A. I. R 1931 

Bora. 305 = 55 B. 461 = 33 Bom. L. R. 296. To bring a case within s. 191 I. P 

Code false evidence must be intentionally given. 34 Cr. L. J. 686= A. 1. R, 
1933 AIL 318. There is no inherent power to , file complaint. 1931 A. L. J. 
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697=32 Cr. L. J. 005 = 53 A. 804. Occasion of tlie offence must he stated. 
Complaint only is to be sent to Court. Finding by complainant Court need not be 
filed. Accused must prove that findings were not recorded or were not proper. 
A. I. R. 1933 Sind. 37=26 S. L. R. 105=1933 Gr. C. 166. Merely because finding 
is not recorded in words of sections proceedings should not be set aside. A. I. R , 
1933 713—14 F. L. T. 635. Where a witness after making contradictory 

statements reverts to truth in later statement, he should not be prosecuted for 
perjury. A. I. R. 1932 Lah. 307=33 L* R. 321 = 33 Cr. L. J. 485 ; see also A. L R. 
1933 Nag. 179=34 Cr. L. J. 649. Where proceedings of complaining Court are 
embodied in a single document, the document may serve dual purpose of a finding 
as well as of complaint. A. I. R. 1931 Mad. 16= 54 M. 331 = 32 Cr. L. J. 200. In 
some cases enquiring under s. 476 should be made. 35 C. W. N. 690=32 Cr. L. J. 
674=A. I. R. 1931 Cal. 344 ; A. I. R. 1932 Sind 7 = 25 S. L. R. 341 = 33 Cr. L. 109. 
Court thinking preliminary inquiry necessary must make inquiry itself with ordinary 
procedure. Nature, method and extent of enquiry are in Courtis discretion. 35 
C. W. N. 98=32 Cr. L. J. 883=A. I. R. 1931 Cal. 438. Application under s. 476 
can be re-heard in spite of previous dismissal. A. L R. 1932 Mad. 130=61 M. L. J. 
686=33 Cr. L, J. 272=1931 M. W. N. 1048. Court cannot sanction prosecution for 
offences mentioned in s. 195 (i) (c) of person not party to proceedings upon it. 6i M. 

L. J. 684=33 Cr. L. J. 218 = A. I. R, 1932 Mad. 129= 1932 Cr. C. 109. No person 
should be proceeded against for making false charge under s. 211 unless he is 
given opportunity to substantiate his allegations. 13 Lah. 568 = 33 Cr. L, J. 409—33 
P. L. R. 174= A. I. R. 1932 Lah. 246. Complaint by private person under s. 193 
Penal Code is not cognizable and conviction based on such complaint is not 
protected by ss. 537 and 532 and should be set aside. A. L R. 1932 Mad. 253=55 

M. 343 = 33 Cr. L. J. 361 =35 M. L. W. 180. A private complaint can be made 

against a person who abets an offence for which the Court*s sanction should be in 
the first place be obtained under s. 195 Cr. Pro. Code. A. I. R. 1934 Sind. 78=35 Cr. 
L. J. 1251= 1934 Cr. C. 628. When order has been passed refusing to take action 
under s. 476 at the instance of one person, Magistrate is not prevented from taking 
action at instance of other person or A. I, R. 1935 Pesh. Withdrawal 

of application under s. 476 as consideration for reference to arbitration does not 
vitiate reference. A. 1 . R. 1135 Sind. 10. 

Offences not referred.— Section 476 does not apply as regards offences under 
ss. 353, 341 and 147 of I. P. Code. 39 C. L. J. 33= A. I. R. 1924 Cal 501. No proceed- 
ings can be started under s. 476 against an accused in respect of an offence under 
s. 409, 1 . P, Code. 13 O. L. J. 653=3 0. W. N. 618= i Lach. 527 = 27 Cr. L. J. 974=“ 
A. I. R. 1927 Oudh. 210=96 Ind. Cas. 526. Robbery and abetment of robbery are 
not offences within the scope of s. 476, and no court can exercise the powers 
conferred by that section in those cases. 23 Cr. L. J. 97=15 S. L. R. 119= 
A. I. R. 1922 Sind. 9=65 Ind. Cas. 481. Complaints for offences described in 
section 195 sub-section (1) (a) do not seem to be authorised by s. 476. Hence it was 
held that complaint for offences under ss. 183 and 185 1, P. Code is zi/jfra vires. 

2 Luck. 395 = 3 O. W. N, 757=27 Cr. L. J. 1247 = A. I R- 1927 Oudh. 51 = 98 Ind. 
Cas. 63. 

Preliminary inquiry.— The enquiry is to be made by the Court itself. It must 
be compatible with the ordinary procedure of the Court in question. The judge can 
look at documents and take evidence but he cannot base his order on the police 
report. 35 C. W. N, 98=A. I. R. 1931 Cal. 438=132 Ind. Cas. 241. It is true that 
under the provisions of s. 476 a preliminary inquiry is not legally necessary. Yet in 
common prudence, it should be held by every Court before it passes an order under 
s. 476. 51 C. L. J. 45 = A. I. R. 1930 Cal 282=127 Ind. Cas. 265; see also 34 
C.W.N. 914=52 C. L. J, 87=AM. R. 1930 Cal. 721; 31 Cr. L. J. 1055= A. I. R. 
1930 CaL 515 ; A. L R. 1930 Rang. 201 = 31 Cr, L. J. 793. In a case where a 
PriMa facie case has been made out, a preliminary inquiry is not necessary. 15 
P. L. T. 694= A, I. R. 1934 Pat. 536. Where there is no prima facie case, inquiry 
. cannot be ordered. A. 1 . R. 1932 Bom. 551=44 Cr. L. J. 33 = 34 Bom. L. R. 1247. 
Charge which is not likely to succeed should not be preferred. A. I. R. 1933 Sind. 
412. The preliminary enquiry need not be exhaustive. 31 C. W. N. 828 = 28 Cr. 

L. 1. 783= A. 1 . R, 1927 Cal 628=104 Iticl Cas. ni. Where it seems probable that 
of two sworn statements, one or the other must be false it is expedient in the interests 
of justice, tkat an enquiry should be mMe. 3 Ber. L. J, 149= A. L R, 1924 Rang. 374. 
The nature, method and extent of the, preliminary enquiry are, entirely at the 
discretion of the Court holding it If therefore a Court holds such an enquiry, 
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the person against whom it is carried on, cannot claim to cross-examine the wit- 
nesses. 50 M. 660=51 M. L. J. 331=27 Cr. L. J. 1149= A. I. R. 1926 Mad. 1008 = 
97 ind. Cas. 669 ; see also 4 Pat. 484=7 P. L. T. 572=27 Cr. L. J. 371-92 Ind. 
Cas. 883. When once a preliminary enquiry is held full opportunity should be given 
to show cause against the order. 21 Cr. L. J, 718=1 Pat. L. T. 342 = 58 Ind. Cas. 
62 ; see also 2i Cr. L. J. 29=54 Ind. Cas. 173. The person ordered to show cause 
has no right to cross-examine witnesses during the preliminary enquiry. 17 Cr. L. 
J. 249=18 80m. L. R, 284 = 34 Ind. Cas. 969. When there is absolutely no evidence 
to make out a prima fade case, it is not advisable to start a prosecution. 35 Cr. 
L. J. 1163=11 O. W. N. 1058 = A. L R. 1934 Oudh. 377. Mere contradictions alone 
in the deposition of a witness will not justify a prosecution for giving false evidence 
A* I. R. 1934 Sind. 155 = 152 Ind. Cas. 254. When Magistrate receives application 
requesting complaint to be filed by Magistrate for offences against ss. 21 1 and 
193 he should record finding that it is expedient to make inquiry. A. 1. R. 

1935 Oudh. 59. 


Court. — The expression ‘"CourP* in s. 195 is of a wide scope than expres- 
sion a “Civil, Revenue or Criminal CourP’ in s. 476. 4^ A.. 60=23 A. L. J, 

956=26 Cr. L. J. i 48 $ = A. I. R. 1926 All. 30=89 Ind. Cas. 1053. This sec.- 
tion refer to “Court’’ and not to “Judge” or even presiding officer. Therefore 
Court is competent to complain whether Judge or presiding ofiicer is same or 
different. 29 Cr. L. J. 1028 = A. 1. R. 1928 Lah. 759=112 Ind. Cas. 356. The 
words “such Court” in s. 476 includes the successor to the office. A. I. R. 1930 
Cal. 721 = 34 C. W. N. 914=52 C, L. J. 87 = 129 Ind. Cas. 561. Any Court 
seized of the case can also complain under this section. A. I. R. 1930 Mad. 
192 = 31 Cr. L. J. 986=126 Ind. Cas. 112 ; see also 33 C. W. N. 1158 = 95 Ind. Cas. 
316=31 Cr. L. J. 430 ; 20 S. L. R. 90=27 Cr. L. J. 780 = A. I. R. 1926 Sind. 215. 
The word court in section 476 Cr. Pro. Code includes the successor of a Judge 
before when offence was committed. 4 Lah. 58=24 Cr. L. J. 180= A. I. R. 1924 
Lah. 101 = 71 Ind. Cas. 596 ; see also 30 Cr. L. J. 862 ; A. I. R. 1929 Mad, 518=30 
Cr. L. J. 860 ; 49 Ind. Cas. 492-20 Cr. L. J. 172-9 L. W. 74=25 M. L. T. 18 ; 
65 P. L. R. 1922 = 23 Cr. L. J. 451 ; 56 Cr. L. J. 5oo=A. L R. 1925 Rane. 195-3 
Rang. 48=3 Bur. L. J. 344 ; A. L R. 1926 Lah. 394=27 Cr. L. J. 527 = 93 ^nd. Cas. 
991 ; 19 A, L. J. 819=22 Cr. L. J. 680 ; 18 Cr. L. J 1015=14 N. L. R. 16=63 Ind. 
Cas. 616. Commissioners appointed under Act 37 of 1850 are court and complaint 

by them is necessary. 12 Lah. 39i = A. I. R. 1931 Lah. 662 = 32 Cr. L. J. 1252. 

Subordinate Court by taking direction from superior court does not become functus 
officio, A. I. R. 1933 Sind. 37 = 26 S. L. R. 105, Where order of discharge is 
passed by two Magistrate of a Bench, complaint by three magistrates of the same 
Bench under s. 211. I. P. Code is only technically defective and does not justify 
interference in revision. A. I. R. I933 Oudh. 430=10 O. W. N. 1037. Civil Court 
exercising jurisdiction under s. 476 does not cease to be a civil court. 51 A. 344— 
1929 A. L. J. 55 = A. I. R. 1929 All. 774=111 Ind. Cas. 595. In case of disobedience 
under ss. 69 and 70 of the Tenancy Act, the Collector can act under s. 476 of the 
Cr. Pro. Code and to direct a prosecution under s. 188 in respect of such dis- 
obedience. 48 C. 1086=33 Or. L. J. 231 = 25 C. W. N. 617 = 66 Ind. Cas. 71. 

Where proceedings are heard by one Judge, direction under this section can be 
granted by another Judge. 49 B. 710=17 Bom. L. R. 616 = 26 Cr.L J. 1189= 
A. I. R. 1925 Bom. 436 = 88 Ind. Cas. 709. Court to prefer the complainant shall 
be the original court which heard the case and an Appellate Court should only make 
a complaint when the suit has been before it on appeal or when the original 
Court has granted or refused a complaint and its order is appealed from to Appellate 
court. 49 A. 460=35 A. L. J. 433 = A- B B. 1927 All. 409-101 Ind. Cas. 247. 
Mere filing of forged document as annexure to petition is sufficient production 
in court for purpose of this section, 28 Cr. L. J. 318= A. 1. R. 1927 Nag. 184=101 
Ind, Cas. 1044. Judge receiving and dealing with a petition under s. 88 of Transfer 
of Property Act, is a court within the meaning s. 476. 6 P. L, T. 225 = 4 Pat. 24=26 
Cr. L. J, I7o=A. 1. R. 1925 Pat. 330=^3 Bid. Cas. 730- Election commissioners 
are not a ‘‘Civil Court” within the meaning of s. 476. Complaint by them under s. 
675 must be deemed to be one under s. 195 (i) (b). ^ 47 A. 934—23 A. L. J. 845 = 
A, I. R. 1925 All. 737 — 89 Ind. Cas. 630. Proceedings under this section cannot 
be taken by Magistrate before whom complaint is filed after dismissal of the 
complaint by a Magistrate to whom it was transferred for dispossal 53 C. 488=30 
C. W. N. 504=57 Cr. L. J. 648 = A. I. R. 1926 Cal. 788=94 Ind. Cas. 600 ; see 
also 28 Bom. L. R. 1936=28 Cr. L. J. 49 ; but see 20 A. L. J. 666 = 23 Cr. L. J. 
603=68 Ind. Cas. 827. The enquiry and the order under 5. 47b must both be by " 
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24 O. G 358=r-64lncl Cas. „ 143, 

' :e in s.. ,476 are' merely 
.rticular court can deal,. 
Dther than , this. ; 40 ,A. ; 

Section ,476, requires 
to the' notice . of court 
Ind. Cas. 650. A certificate officer 
' ‘ "" ’ fic Demands Recovery Act, 

Court. 4 Pat. L. J. 475^=20 Cr, L, 529 
executively, order 
__,3. 174.' Court taking 
eiStled to take cognizance under legal 
U J. 402=18 Cr. 
attachment , in .execution,,, 
; Court and that Court is, 

153-43, 

order ' under the 
'ss'ioiier' 

.aid to have been 
0 . W. N' 490 «■' 
Cr, L." J, 
34, ^Mach 


J. 634 = 22 Cr. L. J. 

■eferred to in s. 195" ^ 

of the class of offences 
that s. 195 governs s. 476 to any extends^ 

140=15 P. L, J. 912=43 Ind. Cas. 436. 

— should have been brought 

. 20 Cr. L. J, 202=49 .. 

68 of the Bihar and Orissa Fublt 

ig in such capacity a C . ^ 

Where the District Magistrate is actm; 
illegal. 18 Cr. L. J. 942 = 42 Ind. Cas 

proceeding of which it is < ^ -- - 

court within the section. 32 M 
I Ind. Cas. 305. Resistance offered to ; 
judicial proceeding before executing 

under s. 47^. 19 Cr. L. J. 

Code, has power to pass 

,8 Ind. Cas. 4^9.- Deputy Commi 
'j i. Itfis .only t.he court, before 

a false complaint were sa' " 

take actfon under s. 476. A. I. R- i934 Oiidh. 344= ii^ 

see also A. I.R. 1935 Oudh. 272=11 O. W. N. 603-= 35 
35 Cr. L, J. 1392 ; 66 M. L. J. 471 = A. I. R. n 


same court. S. O. L 
The word, *‘r< 
words descriptive 
They do not mean 
116=19 Cr. L. J 
that offence referred to in s. ^95 s. 
in a judicial proceeding ' ‘ 
under ss. 57, SS and 
1914, is while acting 
= 51 ind. Cas. 769* 
for prosecution is 
evidence in a 1 
Practitioners Act is a 

L. J* 785-4 ; . 

decree is offered in 
competent to sanction prosecution 
441. Collector acting under s. 70 C. P, 
section. 18 Cr. L. J. 307“ M P. P- J- i °77 = 3 i 
is not a court 17 Cr. L. J. 59=32 Ind. Cas 65 
the offences of perjury and ^bringing 
committed can ■ ' 

SS Cr. L. J. 824 
908, 35 P- L- 593 
316=35 Cr, L J. 780. 

Discretion— Making complaint under this section ^ discretionary. 5 t'at. 
.62=7 P. L. T. 114=27 Cr. L. J. 64i = A. I. R. 1926 Pat. 81= <34 Ind. Cas 593 J 
see also A. I. R. I933 Oudh. 430=10 O. W. N. 1037=1933 Cr. C. 1315. ^'here 
there is communal friction between parties, sanction should be given only in extreme 
cafes. A I. R. 1932 All. 674=34 Cr. L. J. 105=141 Ind. Cas 146.. In prosecuting 
a person for giving false evidence, age, relationship and other circumstances a^ 
to be considered by trying Magistrate. A. I. R. i933_Mad. 125 — 34 Cr. L. J^92 
iQ'--’ Cr C 157. High Court should not interfere with discretion of both the Courts 
befovvin their exercise of discretion to act under ibe section 48B. 401 = 2^ Bom. 
L R 289=25 Cr. L. J. U23=8i Ind. Cas. 947 ; see also 35 C. W. N. 775=33 Cr. 
L ' T." a8= 59 C. 68= A. I. R. 1931 Cal. 604. Making preliminary inquiry is left 
entirely to discretion of Court. It is not essential that it should be made in pre- 
sence of accused or after giving notice to him. A. L R. 1935 Oudh. 113. 

In relation to.— -Only those matters mentioned in complaint as are relevant to 

the charge of guilt tried are “in relation to” trial. 33 Cr. L. J. 479=55 M. 611 = 62 

M. G J, 425=A. I. R. 1932 Mad. ^63 (F. B.) Offence may be committed by person 
in relation to a proceeding, though not in the proceeding itself. 52 C. L. 
r i4Q==;i93o Cr. C. io63=A, I. R. 1930 Cal, 671 = 127 Ind. Cas. 65; see 
also A. 1. R, 1934 Dah. 981. Mere fact of a telegram sent by complainant 
to the D. S. P. being exhibited and filed in case does not make the contents of it a 
matter “in relative to the proceeding’^’ in the Court, so as to give the Court juris- 
diction to take action under s. 476, against persons not parties to the proceeding but 
mentioned in the telegram. 1930 M. W. N. 1130. F. B. Institution of false^ case ^to 
Police being basis of proceedings in Sessions Court the offence is committed ‘‘in 
relation to” proceedings in Sessions Court with the meaning of s 476- 28 Cr. L, J. 
324= A. L R. 1924 Cal. 478 = 100 Ind. Cas. 708 ; but see A, I. R. 1932 Mad. (F. B.)= 
1930 M. W. N. 1130=62 M, L. J. 425-55 M. 611 = 33 Cr. L. J. 479* 

Judicial proceeding.— Under the amended section, it is not essential that the 
proceeding in respect of which action is taken should be of a judicial character. 
4 Pat. 24 = 6 P, L. T. 225=26 Cr, L. J. 170= A. I. R. 1925 Pat. 330=83 Ind. Cas. 730. 
As regards what proceedings aie judicial, vide 31 C. W. N. 828 = 78 Cr. L, J. 783 ; 
49 C. L- J. 193-30 Cr, L. J. 656=A. I. R. 1929 Cal. 203 = 116 Ind. Cas. 632. Since 
, 19723 proceedings under this section are taken only by Court and not by private 
person. Private person may move the Court but it is Court that should decide 
for action: 31 P. L. R. 840=1930 Cr, C. 917 = A. 1. R, 1930 Lab. 873-^27 Ind. Cas. 
i5'2. file' 'power conferred by s. 476 can be exercised by the Court only in the 
course'oKhe judicial proceeding or at its conclusion or so shortly thereafter as to 
make it really ; the, contmuatiqn of the same proceedings in the course of which 
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the offence was committed. 35 Cr. L, J. 908=11 O. W. N. 683= A. I. R, 1934 
Oiidli. 272. 

Finding of expediency. — Express finding that in the interest of justice inquiry 
should be made into offence is essential. A. L R. 1933 CaL t47=s 1933 Cr. C. 224=144 
Ind. Cas, 88 ; see also 58 C. 1117=53 C. L. J. 177 — 35 C. W. N. 4oo = A. I. R. 1931 
Cal. 190; A.l.R. 1933 Mad. 67=56 M. 157=33 Cr.^ L. J, 960=63 M.L.J. 670 ; A. I. R. 
1933 Sind 412. It is unnecessary that words “expedient in the interest of justice'^ should 
appear in the order under this section. It is sufficient if the Court is of such opinion. 
A. 1. R. 1930 Lab. 345 = 127 Ind. Cas. 859 ; see also 32 L. W. 513= 59 M. L. J. 850 ; 
A. I. R. 1931 Cal 190=53 C. L. J. 177 = 35 C. W. N. 400 ; 55 C, 1312 = A. 1. R. 1928 
Cal 862 = 30 Cr. L. J. 221 = 113 ind. Cas. 142 ; but see A. I. R. 1930 Cai. 705=129 
Cas. 210 ; 51 C. L. J. 908. Where offence is of considerable gravity, expediency 
though not recorded would be presumed. 32 Cr. L. J. 1236=58 C. 965 = A. L R. 
1931 Cal 760. Before proceeding under s. 476, officer should decide whether it is 
expedient to make enquiry. A. I. R. 1933 Sind. 412 ; see also, ii L. L. J. 103=30 
P. L. R. 392=30 Gr. L J. 666= A. L R. 1929 Lah. 676=116 Ind. Cas. 711; 28 M. 
L. W. 774=30 Cr. L. J, 370=A. I, R. 1929 Mad. 74=114 Ind, Cas. 834. Complaint 
of perjury need not be made in every case unless interests of justice so require. 
1928 M. W. N. 229=29 Cr. L, J. 732=A. I. R. 1928 Mad. 783. Where single 
document serves purpose of complaint and finding there is sufficient compliance. 
32 Cr. L. J. 200=59 M. L. J. 8so=A. L R. 1931 Mad. 16. 

Duty of Gonrt.— It is the duty of Court to apply its mind to decide if prose- 
cution is necessary or not. 21 A. L. J. 930 = A. I. R. 1924 All 453 = 83 Ind. Cas. 498. 
Complaint must contain particulars of false evidence. 31 Or. L. J. 1060= A. I. R. 
1930 Rang. 153 = 126 Ind. Cas. 530 ; see also 48 M. 395=48 M. L. J. 29o=A. I. R. 
1925 Mad. 609=86 Ind. Cas. 449- Court directing prosecution must be satisfied 
with sufficiency of evidence. 30 Cr. L. J. 407=115 Ind. Cas. 174, Officer making 
complaint must state evidence which is relied upon by him, 7 O. W. N. 638=1930 
Cr. C. 944=31 Cr. L. J. 938= A. I R. 1930 Oudh. 404=125 Ind. Cas. 838. Court which 
passes the order should apply its minds to the matter upon its merits. 21 A. L. J. 
930=26 Cr. L. J, 1 8= A. I. R. 1924 AIL 453 = 83 Ind. Cas.^ 498. Court making com- 
plaint must hold preliminary enquiry and must make a written complaint. 6 P. L. T. 
225 = 4 Pat 24=26 Cr. L. J. 170= A. I. R. 1925 Pat. 330-S3 Ind. Cas. 730. Complaint 
under this section need not state section of Penal Code. 26 Cr. L. J. 1115 = A. 1. R. 

1925 Nag. 337 = 88 Ind. Cas. 283. Court is bound under the section to make a 
complaint in writing signed by the presiding officer^ of the Court and to forward 
it to a Magistrate of the First class having jurisdiction, 48 B. 401=26 Bom. L. R. 
289= A. I. R. 1924 Bom. 347 = 81 Ind. Cas. 947- Complaining Court must have 
witnesses to be examined. 48 M. 395 = 26 Cr. L. J. 801 = 48 M. L. J. 290= 
A. T. R. 1925 Mad. 609=86 Ind. Cas. 449' 1-ti a complaint under s. 476 the setting 
out of particulars of the offence charged against the accused is absolutely necessary. 
52 C. 478=26 Cr. L. J. 1307 = A. I. R. 1925 Cal 721 = 89 Ind. Cas. 251. Sanction 
will be improper where prosecution is bound to fail 28 Cr. L. J. 293= A. I. R. 1927 
Lah. 352 = 100 Ind. Cas. 373. Complaint of perjury without setting out precisely 
passages in deposition amounting to false evidence is not proper complaint, 28 M. 

L. W. 774=30 Cr. L. J 370= A. I R. 1929 Mad. 74=114 Ind. Cas. 834 ; see also 
A. I. R. 1926 All. 21 = 24 A. L. J. 122 = 26 Cr. L. 1.1505 = 90 Ind. Cas. 290. Facts 
forming offence should be determined. 7 P. L. T. 199=26 Cr. L. J. i535'=A. I R. 

1926 Pat. 25 = 90 Ind. Cas. 445. Provision to record a finding that an offence has 
been committed is mandatory, and omission to do so is not cured by s. 537. 1928 

M. W. N. 229=29 Cr. L J. 732 = A. LR. 1928 Mad. 783 = 110 Ind. Cas. 588 ; see 
also 46 C. L. J. 40=28 Cr. L. J. 840 = A. L R. 1927 Cal 71S, Recording of finding 
of two alternative offences mutually inconsistent is not sufficient compliance. 
Court must record a finding that offence or offences have been committed and 
complain in writing. 28 Cr. L, J. 888 = A. I. R. 1927 All 5^7' Complaining Magis- 
trate or Judge must himself feell that trial will end in conviction of complaint is made. 
38 Cr. L. J. ioo7 = A. 1. R 1927 Mad. 996= 105 Ind Cas. 831 ; see also 23 Cr, L. J. 
605 = 68 Ind. Cas. 829. Judge desiring to take action under this section must 
himself make proper enquiry. 26 A. L. J. 46=28 Cr. L. J. 986= A. 1. R. 1928 All 
21= 105 Ind. Cas. 810. 

Initiation of prooeedings—Court may take action of its own motion. 34 C. 
W. N. 914=52 C. L. J. 87 = A. I. R. 1930 Cal 721^x29 Ind. Cas. 561. Courts do 
generally take action only on application of parties. 5 Pat. 262=7 P. L, T. 114= 
27 Cr. L. J. 641 = A. I. R. 1926 Pat. 81=94 Ind. Cas. 59^. Under s. 476, complaint V 
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may be made by a Court either on an application or otherwise. Whether Uic person 
aDDlvinff was a party in the suit, is immaterial. 31 Cr. L, J. 143=8 Pat. 7o&- ii k . 
l^T 76 = A. I. R. 1939 Pat. 243= 120 Ind. Cas. 629. Matters under s. 476 must be 
vi’ewk as ma’tters of public duty undertaken for propose of indicating 
purity of administration of public justice. 34 C. VV. N. 914=5? C. L. J. 07— A. 1. K. 
1930 Cal. 721 = 129 Ind. Cas. 561. Proceedings under this section not to be under- 
taken on application of private person unless they are in the interests of stale and 
will result in conviction. No proceedings to be taken against not party to 

Court’s proceedings. 31 Cr, L. J. 93^== A. I. R. 1930 Oudh. 404=7 O. W N. 638- 
125 Ind. Cas. 838. Court before whom or in relation to the proceeding be tore 
which such offences have been committed should mf>ve for prosecution. 46 C. L. J. 
40=28 Cr. L. J. 840= A. I. R. 1927 Cal. 718=104 Ind. Cas. 45^* Court may make 
a complaint against a person under s. 476 for an offence under s. 21 1, Penal Code 
if it is of opinion that the proceedings before Court were caused to be started by 
that person though he was not a party to a proceeding before it. 52 C. L. J. 149= 
A. 1. R. 1930 Cal 671 = 127 Ind. Cas. 65. In case of false complaint to police and to 
Magistrate, complaint by Magistrate is necessary for prosecuting complaint. 
53 M, L. J. 455 = 39 M. L. T. 103=1927 M. W. N. 694=28 Cr. L. J. 849= A* 

1927 Mad. 851 = 104 Ind. Cas. 635. Court alone should take action under this 
section. 30 Cr. L. J. 1144= A. I. R. 1930 Pat. 194=120 Ind. Cas. 45* Proceedings 
should be initiated, if possible by Judge before whom offence is committed. A. L R. 
1933 Sind, 412 ; see also 32 Cr. L. J. 826= A. I. R. 1931 Cal. 436. 

Notice. — ^Though no notice is necessary it is expedient. 49 B. 710=27 Bom. 
L. R. 616=26 Cr. L. J. 1189=88 Ind. Cas. 709 ; see also A. I. R. 1924 AIL 435 = 
25 Cr. L. J. 488 = 77 Ind. Cas. 888 ; 31 Cr. L. J. I79=A. 1. R. 1930 Lab. 55 = 120 
Ind. Cas. 687; 10 P. L. T. 77=30 Cr. L. J. 545 = 1 15 Ind. Cas. 882; 20 Cr. L. J. 
777=53 Ind. Cas. 617 ; 20 Cr. L. J. 791 = 53 Ind. Cas. 695* . An order under s. 476 
directing prosecution of a person, upon evidence recorded in his absence and with- 
out affording him an opportunity to cross-examine the witnesses cannot be justified. 
19A. L. J. 56=22 Cr. L. J. 143=59 Ind. Cas. 655. Notice is not essential in 
proceedings under this section, but it may become necessary in some cases. 22 Cr. 
L. J. 233=60 Ind. Cas. 425 ; see also A. I. R. 1923 Rang. 79 = 24 Cr. L. J. 73^=1 
Ber. L. J. 153 = 73 Ind. Cas. 976 ; 46 C. L. J, 40=28 Cr. L. J. 840= A. I. R. 1927 Cal 
718=104 Ind. Cas 456; 28 Cr. L. J. 227 = A. I. R. 1927 Lah. 173=99 I^^d. Cas. 
1027. Accused has right to cross-examine witnesses, and refusal to allow that is 
liable to be set aside in revision. 2 Pat. L. T. 552=6 Pat. L. J. 146=22 Cr. L. J 
458= A. I..R. 1921 Pat 176=61 Ind. Cas. 842. Notice of the alleged offence place 
and time must be given to accused. If not, order will be set aside. 18 A. L. J. 381 ; 
21 Cr. L. J. 400=55 Ind. Cas. 1008. Where a Court after a very careful considera- 
tionTarrive at the conclusion that an order under s. 476 Cr. Pro, Code is called for, 
the omission to have a preliminary inquiry is a mere irregularity under s. $37 of the 
Code. 21 Cr. L. J. 276=55 Ind. Cas. 292. Where a plaintiff is called upon to show 
cause, he should be afforded every opportunity of adducing evidence in support of 
bis claim and remove any doubt in the mind of the Court as to the falsity of the 
case. 21 Cr. L, J. 158 (Pat) =54 Ind. Cas. 686. Court is not bound to issue notice 
before taking action under s. 476 though desirable to give it. A. I. R. 1935 
Oudh 1 13. 

Order against strangers. — A person who is not a party gets no protection 
from clause (c) of sub-section (i) of s. 195 and is not within the purview of s, 476 in 
respect of offences mentioned in clause (c). S. 476 can apply only to cases where 
by reason of a provision in the code, the Magistrate requires a complaint by a Court 
in order that he may take cognizance of the charge. 35 C. 98= A. I. R. 1931 Cal 
438=132 Ind. Cas. 241. Section 476 is not restricted to the party making the 
complaint or actually before the Court, but is wide enough to include any person, 
who appears to have committed an offence mentioned in s. 195 (i) (b). It does not 
speak of a party to the proceeding. A. I, R. 1930 Cal. 515 = 31 Cr, L. J. 1055=126 
Ind. Cas. 553 ; see also 29 Cr. L. J. 652= A. L R. 1928 Lah. 510. A Court cannot 
make a complaint in respect of any person other than persons who were parties 
to the proceedings before it. 2 Rang. 374=36 Cr. L. J. 295= A. 1. R. 1925 Rang. 

see also 40 M. 100=16 Cr. L. J. 797 = 3r Ind. Cas. 653 | 19 
Cr. L. J.236; 7 O. W. N. 638=31 Cr. L. J. 938= A. I. R. 1930 Oudh. 404=^125 
Ind. Cas.; 8^S ; 22 S. L. R. 201=28 Cr. L. J. 973=A, I. R. 1928 Sind. 69=105 Ind. 
Cas. 802 ^^ 28 C. W. N. 880=25 Cr. L. J. 1095=81 Ind. Cas. 919 ; but see 20 Cr. L. 
J. 636=52 ltjra;\€as:; 390 5, 51 Ind. Cas. i^02«20 Cr. L. J, 426 (Nag). 
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Delay,” There is no need for Courts to wait for action under this section till 
disposal of suit 44 M. L. J. 74=23 Cr. L. J. 712= A. I R. 1923 Mad.^ 228=69 Ind. 
Cas. 440. Though speedy action under s. 47^ is desirable there is nothing to 
compel an enquiry in actual course of judicial proceedings or so shortly after so 
as to make it a continuation of those proceedings, 20 Bom. L. R. 998=20 Cr. L. J . 
433=s43 B. 300= 51 Ind. Cas. 357 ; see also 20 Cr. L. J. 274 5 I9 J* 9oi~- 5 

O. L. J. 622 = 48 Ind. Cas. i6i ; 18 Cr. L. J. 337-38 Ind. Cas. 721 ; i Fat. L. j, 

553=18 Cr. L. J. 52 = 37 Ind. Cas. 36 ; but see 57 Ind. Cas. 457=1 P- L- T. 717= 
21 Cr. L. J. 633 ; I P. L. T. 33^-21 Cr. L. ]. 549==^ 56 Ind. Cas. 853. Order under 
s. 476 need not be set aside on ground of delay in all cases. A. I. R. 1935 Oudh. 113* 

Expert ©vid©no0.— It is not always safe to order prosecutions when there 
is no other testimony than that of an expert. 26 Cr. L. J. 796==- A. 1* ^925 

358=86 Ind. Cas. 428 ; see also 21 A. L. J. 390=24 Cr. L. J. 900= A. I, R. 1925 All. 
601 = 75 Ind. Cas. 148. 

Pandiiig prooeedings.—^A Court need not wait till the completion of the main 
case, to pass an order under s. 476. 21 S. L. R. 43—27 Cr. L. J. I249=A. 1. R, 

1927 Sind- 89=98 Ind. Cas. 97 ; 3^ M. L. J. 440=17 Cr. L. J. 5i5==36 Ind. Cas. 483. 

Proceedings for perjury against a witness should not be started till after the conclu- 
sion of the case in which the witness gives evidence. 26 Cr. L. J. i35o=A. I. R. 
1925 Nag. 412 = 89 Ind. Cas. 390 ; see also 18 Cr.L.J. 626=1 Pat. L. 545=39 
Ind. Gas. 994. Where an appeal is pending the proper course is to wait its disposal 
before proceeding under s. 476. 46 C. L- J- 40 = 28 Cr. L. J. 84o=A. I. R. 1927 Cal. 
718=104 Ind. Cas. 456 ; see also 7 L. L. J. 73=26 Cr. L. J. 1166 = A. 1. R. 1925 Lah. 
625 = 88 Ind. Cas. 526. 

Probability of conviction.-^ An order under section 476 should not be passed 
unless there is probablity of conviction. 24 Cr.L.J. 823= A. I. R. 1924 Pat 436= 
74 Ind. Cas. 855. Under the amended Code, it is no longer the duty^ of the Court 
to see that there is a reasonable probability of the prosecution, ending in a convictio^, 
though it should not act capriciously or without proper ground. 27 Cr. L. J. 280= 
A, I. R. 1926 Mad. 238 = 92 Ind. Cas. 456. Suspicion is insufficient for starting prose- 
cution. 29 Cr. L. J. 539=109 Ind. Cas. 358 ; see also 30 Cr. L. J. 221 — 55 C. 1312 ; 
30 Cr. L. J. 407 = 115 Ind. Cas. 174* 

Stay of proceedings — Pendency of appeal is no bar to a speedy trial under 
s. 476. 23 Cr. L. J. 84=65 Ind. Cas. 436 ; but see 18 Cr. L. J, 135=20 C. W. N. 
1116=37 Ind. Cas. 477. Where civil suit is pending regarding the document m 
question, if balance of convenience is not in favour of^ sta^r of criminal proceeding, 
Magistrate should not be asked to pass final orders till disposal of appeal. A. I. R. 
1931 Lah. 49=130 Ind, Cas. 651 = 32 P. L. R. 303 ; but see A. L R. 1931 Pat. 41 1 
= 12 P. L. T, 671 = 33 Cr. L, J. 147- 

Pights of accused. — Where the accused under s. 476 was no party to the 
previous proceedings he should be given an opportunity to cross-examine t^ 
witnesses. 19 A, L. J. 56=22 Cr. L. J. 143^59 Cas. 655 ; see also 2 P. L. T. 
552 = 6 F.L.J. 146=22 Cr.L.J. 4S8 = A. 1. R. 1921 Pat. I2i=;6i Ind. Cas. 842. 
Omission to inform accused of his right to be tried by another Magistrate, vitiates 
the trial when it is initiated and carried on by same Magistrate, ii O. L. J. 532=25 
Cr. L. J. 1224=38 O. C. 1 = 82 Ind. Cas. 152. 

Abetment. — Complaint by Court is unnecessary under this section in respect 
of abettors of offence. 10 Lah. 442=30 P, L, R. 5i7===3<^ Cr.L.J. 485 = 115 Ind. 
Cas. 529. 

'Witness.— If the alleged false statement of a witness is not material to the case 
and nothing turns on it, then it is not a fit case for making a complaint, 28 Cr. L. J. 
310= A. I. R. 1927 Cal. 515 = 100 Ind. Cas. 534- Sanction against witness for offence 
under section 465 I. P. Code can be granted. 23 Cr. L. J. 328 — 24 O. C. 307 A. I. K. 
1922 Oudh, 220=66 Ind. Cas, 68. There is nothing m s. 476 to prevent a Court 
from making a complaint under the ordinary law in respect^ of an offence under 
s. 471 I. P. Code, if it is found to have been committed before it either by party or 
witness. 24 A. L. J. 122=26 Cr. L. J. 1506= A. 1. R. 1926 All. Ind. Cas. 290 

When the offence committed by witness is not covered by s. I95 (i) (c). 
by Court is not necessary. 35 C. W. N. 98=58 C. .727'= A;. I. R- 1931 Cal. 438. 
Where a witness corrects himself before leaving witness ' box, criminal proceedings 


should not be taken. A. I. R. 1933 Sind. 412. 
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Jurisdiction. — Village Panchyat acting in Civil case is subordinate to the 
District Judge and as such report of offence by Pancbayat to Collector and complaint 
by him is without jurisdiction. 1930 A. L. J. 1520 = 32 Cn L. J. 558 = A. I. R. 1933 
AIL 1 41. Where statement in committing Magistrate’s Court contradicts that in 
Sessions Court, Sessions Judge can direct prosecution. A L R. 1932 Mad. 494= 
55 M, 536=33 Cr. L. J. 519; see also A, I. R. 1933 Mad. 125 = 1933 M. W. N. 
100=34 Cr. L, J. 92 ; A. I. R. 1933 Mad. 767=65 M. L. J. 534=1933 W. N. 902. 

Magistrate declining under s. 476 to file a complaint is not functus officio complaint 
subsequently filed by him, confers jurisdiction to deal with person complained 
against. Refusal by Magistrate to file a complaint does not attract the doctrine of 
autre fois acquit A. I. R. 1930 Sind. 315. Magistrate has no jurisdiction under 
s. 476 to direct prosecution in respect of a statement, entirely unconnected with the 
judicial proceeding before him. 22 Cr. L. J. 653=3 Lab, L. J. 535 = 63 Ind. Cas. 413. 
Complaint cannot be called in question in appeal from conviction. A. L R, 1932 
Cal. 545=34 Cr. L. J. 39. 

Powers of Court.— A Court cannot make a complaint of perjury when the 
alleged false statement is literally and strictly speaking true. 7 L. L. J. 621 = 27 
Cr, L, J. 330=92 Ind. Cas. 746. Where an order has been passed under s- 476 the 
District Magistrate has no power to alter it. 24 Cr. L. J. 658 = A. I. R. 1923 All 
597=73 Ji^d. Cas. 690. Under s. 476, a Court has authority to make an 
enquiry and record a finding only in cases coming under s. 195 Sub-sec- 
tion I (b) and (c) and not in cases coming under clause (a) 4 O. W. N. 6^|o = 
28 Cr. L. J. 681 = A. I, R. 1927 Oudh. 326=103 Ind. Cas, 409, Where alleged 
false evidence^ was given' before Chief Presidency Magistrate and he preferred a 
complaint in bis own Court and transferred it for trial to another Court, it was held 
that there was nothing illegal in the procedure. 53 C. 350=30 C. W. N. 276=27 
Cr. L. J. 385=43 C. L. J. 3ro=A. I. R. 1926 Cal. 470=93 Ind. Cas. 33. Though 
the accused are not anxious to take action under s, 211 I. P. Code a Court has 
power to complain under s. 188, I. P. Code. 30 Cr. L. J. 2 = A. I. R. 1928 All. 333 
= 112 Ind, Cas. 770. 

Power of Superior Oourt.—* A Superior Court can grant sanction under 
s. 476 during the pendency of an application for sanction to the Subordinate Court. 
26 Bom. L. R. 713=25 Cr. L. J. I287 = A. 1. R. 1924 Bom. 51 = 82 Ind. Cas. 359 ; 
see also 26 Cr, L. J. 566= A. I. R. 1925 All. 410=85 Ind. Cas. 710. District 
Magistrate cannot order the withdrawal of a complaint made under s. 476 in 
respect of an offence under s. 211 1. P, Code. 49 A. 752 = 25 A. L. J. 639=28 Cr. L. J. 
543 =A. 1. R. 1927 All. 57X = i 02 Ind. Cas, 351, A District Magistrate has power on 
reading a judgment of a Court under s, 476 to take cognizance of offences committed 
by persons not parties to the prior proceedings. 22 S. L. R. 201=28 Cr. L. J.. 978= 
Ai I. R, 1928 Sind. 69=105 Ibd. Cas. 802. Complaint can be laid by High Court 
at any stage of the proceedings if justice requires it. It can be laid, when it is 
dealing with a case in revision. 27 Cr. L. J. 4=3 Rang. 303= A. I. R. 1925 Rang. 

Ind. Cas. 36. Where a witness leaves the jurisdiction of Court, to avoid 
, giving evidence, the High Court is neither bound nor ought to proceed under s. 476, 
4 Rang, 257=27 Cr. L. J. 1241= A. I. R. 1926 Rang. 188=98 Ind. Cas. 57. In 
appeal against order granting sanction, Sanctioning Court cannot be asked to explain 
things to support his order. Summary disposal of appeal is bad. 54 C. 355 = 
-J?* 281= A. I. R. 1927 Cal. 284=100 Ind. Cas. 351 \ see also 24 Cr. L. J. 
658— A. L R. 1923 All, 597=73 Cas. 690. A Sessions Judge can take up at the 
instance of a private person any revision of a Magistrate’s order under s, 476, 
49 A. 230=25 A. L. J. 42=27 Cr. L. J. 1130 = 97 Ind. Cas. 650. 

Appeal or Revision — Application for revision lies even when sanction under 
s. 476 has been granted by a Civil Court. 32 P. L. R. 46= A. 1. R. 1931 Lah. 105= 
131 Ind. Cas. 216 ; see also 32 Ind, Cas. 674=17 Cr L. J. 82. There is no revision 
under section 439 where order under this section is passed by Civil Court. 27 Cr. L. 

1 ^ AIL 577. Application under s. 476 originating in Civil Court 

^ould be dealt with according to s. 115, C. P. Code or provisions of CL 31 Cr. 
" where Civil P. Code does not apply. 35 C. 

^ |75““33 Cr* L- J* 38=59 C. 68= A. I. R. 1931 CaL 604; see also 32 

047— A. L R. 1931 Lah. 105. High Court will not lightly interfere 
with discreUon subordinate Courts in prosecution under s. 476. 33 Cr. L. 

J. 860— X3 Ti 370= A. 1. R. 1932 Pat. 243, Where Subordinate Judge refhses 
to order prosecution but District Judge orders prosecution on appeal, appeal 
lies to High Court, 12 P. L. T. 633=10 Pat, 446*^32 Cr. L J. 1065= A. I R. 
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1931 Fat. 343, In case of several complaints by one order several accused must 
file separate appeals, 34 Cr. L. J. 92 = 1933 M. W. N. ioo=A. L R, 1933 Mad, 
125. Words ‘‘such a complaint*’ in section 476 B. are not confined to complaints 
on application by some party. Even complaints made by Court of its own accord 
are appealable. 59 M. L. J. 850= A. I. R. 1931 Mad. 16=128 Ind. Cas. 719. Failure 
to exercise judicial discretion in sanctioning prosecution is good ground for revision. 
II L. L.J. 103=30 P. L. R. 392 = 30 Cr. L. J. 666= A. I. R. 1929 Lab. 676=116 
Ind. Cas. 71 1. An appeal against order made by a Judge exercising original 
jurisdiction to a Divisional Bench lies under s, 476 B. 33 329^5^ 

932 = 30 Cr. L. J. 974 = A. I. R, 1929 Cal 521 ; see also 8 Rang. 25 = A. L R. 
1930 Rang, 201 = 31 Cr. L. J. 793=125 Ind. Cas. 266. An appellate order by 
Civil Court confirming refusal to lodge complaint by subordinate Court is 
not revisable under s. 439 Cr. Pro. Code. It cannot be revised even under 
s. 115 C. P. Code if the conditions are not satisfied. 3 O. W. N.«9o5 = 
28 Cr. L. J, 16= A. 1. R. 1922 Oudh. 14. Order of District Judge taking 
proceedings under s. 476 is revisible only under 3.115 C. P. Code. 23 Cr. L. J. 291 = 
66 Ind. Cas. 515. An order under s. 476 by a Civil Court cannot be revised under 
s. 115 C. P. Code. 20 S. L. R. 90=27 Cr. L. J. 78o=A. I. R. 1926 Sind. 215 = 95 
Ind. Cas. 316. No appeal lies against an order under s. 47610 the Court to which 
the court passing the order is subordinate, 48 B. 4^ ^^26 Bom. L. R. 289=25 
Cr. L. J. 1123 = 81 Ind. Cas. 947. Order under Sections 476 is not revisable under 
ss. 435 and 438 Cr. Pro. Code. 23 Cr. L, J. 228=24 O. C. 367 = A. I. R. 1922 Oudh. 
220=66 Ind. Cas. 68. An order under s. 476 passed by a Revenue Court 
cannot be interfered with by High Court under s. 439* 2 P. L. T. 609=6 P, 
L. J. 178=22 Cr. L. J. 408=61 Ind. Cas. 643. Only way to cballange vali- 
dity of order under s. 476 Cr. Pro. Code is by revision to High Court. 21 
Cr. L. J, 29=54 Ind. Cas. 173. Sessions Judge has no power to deal m appeal with 
an order of a lower court under s. 47^* 20 Cr. L. J, 413= 5^ 1^^* Oas. 173. Proceed- 
ings under s. 476 initiated by Magistrate can be revised by High Court under s. 
439. A, I. R. 1935 Oudh. 59. Where proceedings are initiated by Revenue Court 
or Civil Court, High Court can in revision interfere with Appellate Court's order only 
under s. 115 Civil Procedure Code. Idzd. 

^r476A. The power conferred on Civil, Revenue and Criminal Courts 

by section 476 , sub-section (i), may be exer- 
Superior Court may com- respect of any offence referred to 

plain where subordinate Court alleged to have been committed 

has omitted to do so, relation to any proceeding in any such 

such Court by the Court to which such former Court is subordinate within the 
meaning of section i95 sub-section (3), in any case in which such former Court 
has neither made a complaint under section 476 in respect of such offence nor 
rejected an application for the making of such complaint, and, where the 
superior Court makes such complaint, the provisions of section 476 shall 
apply accordingly.] 

Notes, — Upon a proper construction of ss. 476 A and 476 B, there would lie an 
appeal from the District Judge to the High Court where the Munsif has refused 
an application made to him under s. 47^ make a complaint. 7 Pat. L. T, 114=27 
Cr. L. J. 89=5 Pat. 262 = 94 Ind. Cas. 593. If a subordinate Court has not acted 
either way then superior Court can make complaint. But a superior Court should 
not take action suo motu^ where an inferior court has rejected the application to 
complain. 42 C. L. J. 120=29 C, W. N. 1035 = 52 C. 1009=26 Cr. L. J. 1569=90 
Ind. Cas. 529 ; see also 15 P, L. T. 303 = A. L R. 1934 Pat 366. The word rejected*' 
in s. 476A, means rejected after consideration on the merits. Withdrawal by 
permission does not amount to rejection. 23 S. L. R* 37=29 Cr. L. J, 1051 = A. I. R, 
1929 Sind. 50= 1 12 ind. Cas. 475. In case of invalid complaint by Deputy Magistrate. 
Sessions Judge can himself make a complaint under s. 47bA. 26 Cr. L. J. 973= 
A. I. R. 1925 All 667 = 86 Ind. Cas. 987. In case of several complaints of one order, 
several accused must file separate appeals. A* I. R. 1933 Mad. 125 = 34 h. J. 92 = 
1933 Cr. C. 157. Subordinate Court by taking directions from superior court does not 
become functus officio, 26 S. L. R. 105= A, I. R. 1933 Sind, 37* Where appeal 
™s made to Deputy Commissioner from mutation proceedings in tashildar*s court, 


* Substituted by Act 18 of 1923 * 
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the latter can direct complaint being made in respect of any offence committed in 
tasliildar^s court. A. I. R. 1935 Oudh. IX 3 ‘ 

*f 476 B. Any person on whose application any Civil Revenue or 

' : ■ ■ 'Criminal Court has refused to' make, a complaint 

" Appeals. under section 476' or section 476A' Of against 

whom such a complaint has been made, mae appeal to the Court to which 
such former Court is subordinate within the meaning of section i 9 s, sub- 
section (3), and the superior Court may thereupon, after notice to the 
parties concerned, direct the withdrawal of the complaint or, as the case 
may be, itself make the complaint which the subordinate Court might have 
made under section 476, and if it make such complaint, the provisions of 
that section shall apply accordingly.] 

Notes.— -Where the Collector acting under this sections sanctions a prosecution 
and directs the case to be laid before a Magistrate having jurisdiction, it can be taken 
as an order making a complaint. 27 Cr. L. J. 523. District Judge hearing appeal 
under s. 476 B, has power to transfer appeal to competent Court and transferee Court 
can make necessary complaint. A. I, R. 1930 Cal. 361. An Appellate Court in 
cases of appeals under s. 476B should reconsider the entire matter on its merits. 
33 C W N. 945.= A. I. R. 1929 Cal. 480- Only one appeal lies under Section 476B. 
1031’ P. L. J. 117-32 Cr. L. J. 367 = 53^^* 4 i 6 »*A. I. R. 1931 All. 305- Section 
421 applies to appeals under s. 476B. 34 C. W. N. 923 ==32 Cr. L. J. 325 = 58 C. 402 
-A. I. R. 1931 Cals; see also A. I. R. 1931 Rat. 144=32 Cr. L. J. 735=== 12 P. 
L. T. 336. Section 476 B is not exhaustive. 35 C. W. N. 775 = 59 C. 68=33 Cr. L, J. 
38; see also A. L R. i933 Mad. 767 = 38 M. L. W. 564=65 M. L. J. 534= I 933 
Cr. C. 1373. Appellate Court can take additional evidence. 33 Cr. L. J. 43 = 25 
S. *L. *R. 68= A. I. R. 1931 Sind. 1 1 5. Appellate Court acting under s. 476B must 
record finding as to whether or not in interests of justice inquiry should 
be made into offence complained of. 33 Cr. L. J. 43—25 S. L. R. 68= A. 
I. R. 1931 Sind. 1 1 5. In case of refusal by Assistant Sessions Judge to 
make complaint under s. 476, appeal lies to the Sessions Judge. A. I. R. 

1933 Cal. 192 = 34 Cr. L. J. 628=60 C. 596=37 C. W. N. 192 = 143 Ind. Cas. 703* 
Under s. 195 (3) MunsiPs Court is subordinate to District Judge. District Judge 
can alone hear appeal under s. 476B. A. I. R. 1933 Pat. 179=34 Cr. L. J. 410= 
14 P. L. T. 131. Appeallies even when complaint is filed by court suo motu, 32 
Cr. L. J. 200-A. I. R, 1931 Mad. 16=54 M. 331 = 59 M. L. J. 850=32 Cr. L. J. 
200. Sessions Court cannot direct Additional District Magistrate to prefer 
complaint under s. 476B, but may itself prefer it. A. I, R. 1931 Mad, 768=33 Cr. 

L. J. 51 = 1931 M. W. N. 713. High Court should not as far as possible interfere 
with order under s. 476 B, 30 C. W, N. 923=32 Cr. L. J. 325= 58 C. 402= A. L R. 
1931 Cal. 3. Procedure in appeal is under Criminal Procedure Code. Appellate 
Court cannot make remand but cannot itself make enquiry. 33 Cr. L. J. 178=33 
P. L. R. 558= A. I. R. 1931 Lah. 761 (F. B). An appeal from order of the Court 
of Small Causes Court, Saugor, under s. 476 Cr. Pro, Code lies to Additional District 
Judge, Saugor and not to the District Judge, Jabbulpoie. A. I. R. 1936= A. T. R. 

1934 Nag. 261. For the purpose of this section Collector is Subordinate to the 
District Judge in matters relating to case of arrears of rent 1934 A. L. J. 867= 
A. I. R. X934 All 886. The jurisdiction of the Court of Session only arise under 
this section when a court subordinate to it has directed the filing of a complaint or 
refused to make a complaint under s. 476 or s. 476 A, A. I. R. 1934 Oudh. 344=11 
O, W. N. 490. Under s. 476 B, an Appellate Court has power to withdraw the 
complaint or to direct a complaint to be filed when the lower court declines to 
prefer a complaint, but has no jurisdiction to take additional evidence in a matter 
coming up under the section. 51 M. 603=55 M. L. J. 218=29 Cr. L. J. 445 = 1928 

M. W. N. 73= A. I. R. 1928 Mad. 391 = 108 Ind. Cas, 638. The Appellate Court in 
case of appeals under s. 476 B, should reconsider the entire matter on the merits. 
23 AL. J. 515-26 Cr. L. J, ji 26=A, I. R. 1925 All 544=88 Ind. Cas. 358. A 
legal representation cannot either file an appeal or support it on the death of the 
appellant. 47 A. 359=26 Cr. L. J. 1008= A, I. R. 1925 All 620. According to 
section ,,476 B notice is to be sent to the parties concerned. 29 P. L, R. 128=29 
Cr. L. j. 72=106 Ind. Cas. 584. An appeal does not lie to the High Court from 

— — 
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an appellate order of the District Judge making a complaint which the subordinate 
Judge might himself have made. 6 Lah. 56=7 L. L. 1. 584 = 26 Cr. L. J. 1168—26 
P. L. R. i 99=A. I. R. 1925 Lah. 322 = 88 I nd. Gas. 528. The Court to which the 
appeal is transferred has all the powers, so far as the particular matter transferred 
is concerned, as the ordinary court of appeal. 26 Cr. L. J. 796 = A. I. R. 1925 Hag. 
358 = 86 Ind. Gas. 428. Appeals under s. 476B are subject to all the provisions 
applicable to criminal appeals as laid down in s. 419 and the following sections 
and hence an appeal can be disposed of summarily by the District Magistrate 
under section 421 Cr. Pro. Code. 34 C. W. N. 923= A. L R. 1931 Cal. 3. 
= 129 Ind. Cas. 317. No appeal is allowed from i complaint made by an Appellate 
Court under s. 476 B. 30 Cr. L. J. 1148=1929 Cr. C. 490= A. I. R. 1929 AIL 898= 
120 Ind. Cas. 116. An Appellate Court in cases of appeals under s. 476 should re- 
consider the entire matter on its merits. 57C. 500=33 C. W. N. 945 = 3 ^ Cr. L. J. 
612 = A. I, R. 1929 Cal 480. The terms of s. 476 provide for an appeal, even where 
a complaint is filed by a judge not at the instance of an appellant but suo mo^u, 
19 M. W. N. 99i = C9 M. L. J. 850= A. 1 . R. 1931 Mad. 16=32 Cr. L. J. 200=128 

Ind. Cas. 719 ; see also 31 Bom. R. 153= 12 L. L. J. 29=127 Ind. Cas. 711. An 

appeal preferred under s. 476 B. against an order of the lower court to the High 
Court is governed by Act. 155. lit^hation Act. 46 C. L. J. 40=28 Cr. L. J- 840= A. 
L R. 1927 Gal 418=104 Ind. Cas. 456 ; see also 24 P. L. J. 368 = A. I. R- 1926 All 
211 = 93 Ind. Cas. 851. The right of appeal given by s, 476 (b) Cr. Pro, Code is 

restricted to offences referred to the s, 195 sub-section (i) a (b) or (c) and no right 

of appeal is given by s. 476 (b) in respect of any offence referred to in s. 195* sub- 
section 0 ) Cl (a). 28 Cr. L- J. 547-A. I. R. 1927 All 828=102 Ind. Cas. 4S3* 

Section 476 B. appears to contemplate that if an Appellate Court sets aside the 

order of the original Court the party prejudicially affected has a right of 

appeal to the Court to which appeals from Appellate Court ordinarily He- 
7 P. L. T. 199=26 Cr. L. J. 1565 = 91 Ind. Cas. 445 ; see also 5 Rang. 

523=28 Cr. L. J, 937-A. I R. 1927 Rang. 313=105 Ind. Cas. 457; 27 Cr. 
L. J. 523=A. I. R. 1926 All 402 = 93 Ind. Cas. 987. When Appellate Court 
revise the decision of the lower Court, it must give sufficient reason to show how 
the first court did not exercise its discretion. 52 C. 478 = 26 Cr. L. J. 1307= A. I R. 
1925 Cal. 721 = 89 Ind. Cas. 251. The phrase ‘"or against whom such a complaint 
has been made'* means that the right of appeal is given to any person against whom 
a complaint has been actually made. Such refers to the nature of the complaint 
which relates bark to the words “complaint under s. 476 or s. 476 A”. 30 Cr. L. J. 
1019=31 P. L. R. 464=11 Lah. 5S = A. I R. 1929 Lah 641 = 119 Ind. Gas, 265* Under 
s. 476 B, the mere fact that a complaint has been made, opens the way to 
an appeal It does not matter if party could have appealed to higher depart- 
mental authorities and has failed to do so, A. I. R. 1930 Rang. 201 = 31 Cr. 
L. J. 793. In dealing under s. 476 B. the Appellate Court is not governed by 
s. 424 Cr. Pro Code but order 41 C. P. Code and so it has power to remand 



^>,rr 1 T I. R. 1927 Pat. 87. The view that an appeal lies under s.47o£> 

IlS an orde“r^of the Appellate Court making a L 1 V 

tinhordinate Court requires reconsideration. 8 Pat. 428— 30 Or. L. J. 834 A. 1. i\. 
foa^Pat 367== 117 Ind Cas.878. Order directing a complaint to be lodged under 
flvdB is not appealable. 33 C. W. N. 285=49 C. L. J. 342=3^ Cr. L. J. 658= 560. 

I. R. 1929 Cal. J72. An appeal under s. 476B lies to the Court of cLe 
Session’s judge, from an order passed by the District Magistrate under s. 476A 
and not to the High Court. 25 N. L. R. i — S® Or. L. J. 550— A. 1. R. 1926 ^ ag. 
07= 116 Ind. Cas. 77. The policy of the Legislature seems to be to allow on y one 
appeal against orders that may be passed under s. 476 and not alkw an j,pp^l and 

a second appeal against such orders. 51 M. 777-28 M. L. W. 1^4- ss M- L. J. 
a second app ^ ^ - 1928 Mad 506; see also 55 0 . 765=32 C. W. In. 

' '■ ,,9=A. L R. 1928 Cal. 781 = 106 Ind. Cas. 711. The words • such 

in s. 476B mean a complaint made on application. No appeal therefore 
■ * a Magistrate suo motii. 30 Cr. L. J. 163— A. 1. K. 

~ • itself die complaint when, 

: 55 C. 'i277=«A.,,L R,: ,1929. 
476, limitation 'for an 


444-^29 Cr. L. J. 786 =«AvI. R. 

165=29 Cr. L. J. 1 19= A. I. R. 1928 Cal. 781 
a complaint*' *— - '.7' 
lies from a complaint made by 

1029 Lah. 9=113 Ind. Cas. 537. Appellate Court must 
appeal is allowed and not direct the lower Court to do it. _ 
c/\ iQc:==iii; Ind. Cas. 36. In case of a complaint under s , , 
appeafmustmn from the date of the complaint. 33 C- W. N. 329=56 C. 932-3° 
Cr L.J. 974; see also 52 B. 64=3° Bom. L. R. 76=26 Cr. L. J. 315= A. I- R. 
1928 Bom. 64=108 Ind. Cas. 26 ; 7 Lah. 77 = 27 Cr. L. J. 1321 -28 P. L. R. 232 
A. I. R. 1927 Lah. 54=98 Ind. Gas. 393. Appellate Court cannot make remand to 
trial Court, it can itself make inquiry. A. 1. R. 1935 Oudh. 59. 

477. (Power of Court of Session as to such offences committed before 
itself). Omitted by s, 129 of Act XVIII of 1923. 

478 . (i) When any such offence is committed before any Civil or Revenue 

Court, or brought under the notice of any Civil 
Power of Civil and Revenue Revenue Court in the course of a judicial 
Courts to complete inquiry and proceeding, and the case is triable exclusively by 
commit to High Court or or Court of Session, or such Civil 

Court of bession. Revenue Court thinks that it ought to be tried 

by the High Court or Court of Session, such Civil or Revenue Court may, 
instead of sending the case under section 476 to a Magistrate for inquiry, itself 
complete the inquiry, and commit or hold to bail the accused person to take his 
trial before the High Court or Court of Session, as the case may be. 

(2) For the purposes of an inquiry under this section the Civil or Revenue 
Court may* exercise all the powers of a Magistrate; and its proceedings in 
such inquiry shall be conducted as nearly as may be in accordance with 
the provisions of Chapter XVIII, t [and of Chapter XXXIII in cases 
where that Chapter applies] and shall be deemed to have been held by a 
Magistrate. 

Notes, — In order to make an order under this section, there must be a judicial 
proceeding before the Court and it is in the course of that judicial proceeding that 
some supposed offence must be brought under its notice. 6 A. L. J. 392-9 LIr. L.^ J. 
219= Ind. Cas. 306. The procedure laid down in this section is only alternative, 
that is to say that the Court itself may proceed under it instead of sending the 
case to a Magistrate under s. 376. Rat Un. Cr. 959. Failure to follow procedure 
the s. 487 will make the commitment illegal. 40 A. 32 = 15 A. L. J. 805=42 Ind. Cas. 
1000 under section 478 the Court has got the option of sending the case to a 
Magistrate under s. 476 or of committing it directly to the Court of Session. 49 A, 
898=25 A. L. j. 555 = 28 Cr. L. J. 668= A. I. R. 1927 All. 574=103 Ind. Cas. 204. 
The Code permits no appeal against an order under s. 478, When the Magistrate 
does not pass an order as a. Criminal Court but as a Revenue Court, the District 
Magistrate has no jurisdiction to revise his orders. 5 Luck. 435 = 31 Cr. L. J. 679=“ 

; 124 Ind. Cas. 384. 


* The words and figures ^subject to the provisions of section 443’* were omitted 
by s. 28 of the Criminal Law Amendment Act, 1923 (XII of 1923). 
t These words, ai)d figures were inserted by idfd. 
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479. When any such commitment is made by a Civil or Revenue Court, 

Procedure ofCivil or Revenue Court shall send the charge with the order 
Court in such cases. commitment and the record of the case to the 

Presidency Magistrate, District Magistrate or 
other Magistrate authorized to commit for trial, and such Magistrate shall faring 
the case before the High Court or Court of Session, as the case may be, together 
with the witnesses for the prosecution and defence* 

480. (i) When any such offence as is described in section 175 , section 178 , 

Procedure in certain cases of f or s^tion «8 of the 

contempt. Indian Penal Code is committed in the view or 

presence of any Civil, Criminal or Revenue 
Court, the Court may cause the offender t to be detained in custody | and at 
any time before the rising of the Court on the same day may, if it thinks fit, 
take cognizance of the offence and sentence the offender to fine not exceeding 
two hundred rupees, and in default of payment, to simple imprisonment for a 
term which may extend to one month, unless such fine be sooner paid. 

(2) Nothing in § section 29 A or in Chapter XXXIII shall be deemed to 
apply to proceedings under this section. 

Notes. — Where the Court which deals with the offence of contempt of Court is 
the Court in which the contempt occurred it cannot pass the sentence prescribed by 
2a8, but should under this section limit the punishment to Rs. 200 with imprisonment 
in default for 30 days. 2 Weir. 603. In order to being a case within these sections, 
intention to insult must be proved. A. I. R. 1933 Bom. 478 -=35 Bom. L. R. 1025. 
Where a Court chooses to act under s. 482 instead of s. 480 in respect of an offence 
under s. 179 I. P. Code, it must give reasons for not taking cognizance under s. 480 
itself. II O. L. J. 358 = A. 1 . R. 1924 Oudh. 402—81 Ind. Cas, 951, When particulars 
of obstruction is not stated, conviction under s. 480 is not sustainable, 30 Cr. L. J. 
118= A. I. R. 1928 Rang. 283 = 1 13 Ind. Cas. 278. In the absence of direction by 
Local Government about Sub-Register being a Civil Court, offence under s, 228 I. 
P. Code, committed before him cannot be dealt with under s. 480 Cr. Pro Code 57 C. 
1007=34 C. W. N. 16 = 31 Cr. L. J. 942 = A. I. R. 1930 Cal. 366=125 Ind. Cas. 853. 

It is necessary for the protection of persons death with under ihjs section 
to insist upon a strict compliance with the^ procedure laid down in s. 481. 

A Magistrate not following the procedure prescribed by s. 480 is barred by s. 487. 
from himself trying the offender. L. B. R. (1893-1900)20. Contempt committed 
outside the Court is not covered by this section. 23 C. W. N. 386=20 Cr, L. J. 373= 
50 Ind. Cas. 981. Under this section the Court exercises criminal jurisdiction. 
45 C. 169. The statement that the presiding Judge is a prejudiced Judge and taken 
along with accused’s refusal to withdraw it was held to be enough to constitute 
an offence under s. 480. 46 B. 973 = 24 Bom. L. R, 386=23 Cr. L. J. 325=66 Ind. 

Cas. 821. As the suit or innocence depends upon the words used, it is the duty 
of the Court to record words actually used by accused. 24 P. L. R. 1922=64 Ind, 
Cas. 377. 

481. (I) In every such case the Court shall record the facts constitut- 

. ing the offence, with the statement (if any) 

Record m such cases. made by the offender, as well as the finding 

and sentence. 

( 2 ) If the offence is under section 228 of the Indian Penal Code, the 
record shall show the nature and stage of the judicial proceeding in which 
the Court interrupted or insulted was sitting and the nature of the interruption 
or insult 

Notes. — The direction contained in this section is mandatory. loC. W. N, 
1062=4 C. L. J. 415 = 4 Cr. L. J 210. The omission to record the statement of a 
legal practitioner is a fatal defect. 37 C. L. J. 535=75 Ind. Cas. 542 ; see also 

* XLV of i860. ^ .... 

t The words ** whether he is a European British subject or noP^ were omitted by 
s. 29 of the Criminal Law Amendment Act, 1923 {XII of 1923.) 

t See Sch. V. Form XXXVIII, infra. ^ 

§ These .words and figures were substituted for the words and figures ‘‘section 
444” by s 29 of the Criminal Law Amendment Act* I 9 i £3 1923). 

Ci.P.Code^48 
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, When Registrar or Sub- 
Registrar to be deemed a 
Civil Court within sections 480 
and 482* 


toprisonment or committal 
of person refusing to answer 
or produce document. 


* Seenovr the Indian Registration Act, 1908 (XVI of 1908) 
t These- words were inserted by s. 2 and first Schedule of the Repealing and 
ieadtng4i?|c'.j9i4(X of-roiA . - , ^ 


Notes.j— Although it appears from this section that the Local Government 
may constitute a Sub-Registrar a Court for the purposes of certain sections, as 
those dealing with contumacious contempts, still, from the fact of authorisation 
mafcder this section being deemed necessary, it is to be implied that he is not to be 
considered a Court for ordinary purposes. 12 B. 36. 

When any Court has under section 480 +lor section 482 ) adjudged an 

•Discharge of offender on sub- t)or forwaded him to 

mission or apology. ^ Magistrate for trial] for refusing or omitting 

to do anything which he was lawfully required to 
do or for any intentional insult or interruption, the Court may, in its discretion, 
discharge the offender or remit the punishment on his submission to the order 
or^requisition of such Court, or on apology being made to its satisfaction, 
Note$.— Vide, 15 Ind. Cas. 983= *3 Cr. L. J. 567 ; 14 Cr. L. J. 687. 

485 . If any witness or person called to produce a document or thing 

before a Criminal Court refuses to answer such 
questions as are put to him or to produce any 
document or thing in his possession or power 
which the Court requires him to produce, and 
nqt offer any reasonable excuse for such refusal, such Court may, for 
reasons to be recorded in writing, sentence him to simple imprisonment, or 
by r^nt* under the hand of the presiding Magistrate or Judge commit 


Procedure where Court coa- 
■siders that case should not be 
dealt with under section 480. 


25 Cr. L. J. 58S ; 1933 Lah. 88. Directions in s. 481 are mandatory and omission to 
record particulars contained in section 481 is total to proceedings for contempt 
‘of Court. 14 N. L. J. 106-32 Cr. L. J. 1221== A. L R. i93t Nag. 193 ; see also 
29 P. L. R. 653=29 Cr. L. J. 880= A. 1 . R. 1928 Lah. 357. “If any” merely indicates 
that Court cannot compel the accused to make a statement but it cannot be 
construed to mean that it should not give him an opportunity to make a statement. 
37 C. L. J, 535=24 Cr, L. J. 798=74 Ind. Cas. 542. 

482 . (0 If the Court in any case considers that a person accused of 

any of the offences referred to in section 480 
and committed in its view or presence should 
be imprisoned otherwise than in default of 
fine, or that a fine exceeding two hundred 

rupees should be imposed upon him, or such Court is for any other reason 
of opinion that the case should not be disposed of under section 480, such 
Court, after recording the facts constituting the offence and the statement 
• of the accused as hereinbefore provided, may forward the case to a Magistrate 
having jurisdiction to try the same, and may require security to be given 
ffor the appearance of such accused person before such Magistrate, or if 
sufficient security is not given, shall forward such person in custody to such 
Magistrate^ 

(2) The Magistrate, to whom any case is forwarded under this section, 
shall proceed to hear the complaint against the accused person in manner 
hereinbefore provided. 

Notes. — Reasons must be given for proceeding under s. 482, in preference to 
acting under s. 480. n O. L. J. 325 = 25 Cr. L. J. 1127 = A. I. R. 1924 Oudh. 402 = 81 
Ind. Cas. 951. 

483 . When the Local Government so directs, any Registrar or any 

Sub-Registrar appointed under the Indian 
Registration Act, 1877,'*^ shall*be deemed to 
be a Civil Court within the meaning of sections 
480 and 482 . 
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him to the custody of an officer of the Court for any term not exceeding severi 
days, unless in the meantime such person consents to be examined and to 
answer, or to produce the document or thing. In the event of his persisting 
in his refusal, he may be dealt with according to the provisions of section 
480 or section 482, and in the case of a Court established by Royal Charter, 
shall be deemed guilty of a contempt. 

Notes.— 'Incriminating or irrelevant questions need not be answered. lo B. 
185; 13 B. 185. This section has no application where proceedings are not taken 
then and there. 13 M. 424, 

486* (1) Any person sentenced by any Court under section 480 or section 

Appeals from convictions in Jg 

contempt cases. before contained, appeal to the Court to which 

^ ^ ‘ decrees or orders made in such Court are 

ordinarily appealable. 

(2) The provisions of Chapter XXXI shall, so far as they are applicable, 
apply to appeals under this section, and the Appellate Court may alter or 
reverse the finding or reduce or reverse the sentence appealed against. 

(3) An appeal from such conviction by a Court of Small Causes in a 
Presidency- town shall lie to the High Court, and 

An appeal from such conviction by any other Court of small Causes shall 
lie to the Court of Session for the Sessions Division within which such Court 
is situate. 

(4) An appeal from such conviction by any officer as Registrar or Sub* 
Registrar appointed as aforesaid may, when such officer is also Judge of a 
Civil Court, be made to the Court to which it would, under the preceding 
portion of this section, be made if such conviction were a decree by such officer 
in his capacity as such Judge, and in other cases may be made to the District 
Judge, or, in the Presidency-towns, to the High Court. 

Notes.— Vide, 4 M. H. C. R. 140 ; Rat. Un. Rep. Cr. C. 978. 

487 . (1) Except as provided in sections* 480 arid 485, no Judge of a 

Criminal Court or Magistrate, other than a 
Judge of a High Court, f shall try any person 
for any 0 ffence referred to in section 195 when 
such o fence is committed before himself or iri 
contempt?, of his authority, 

or is brought under his notice as such Judge or Magistrate in the course of a 
judicial proceeding. 

( 3 ) Nothing in section 476 or section 482 shall prevent a Magistrate 
empowered to commit to the Court of Session or High Court from himself 
committing any case to such Court. 

Scope. — The prohibition under this section extends only to the coiitempijs M 
authority of a Magistrate as such. U. B. R. (1897-1901) VoL I. 61 5 23 Q. W. N. 
520 — 29 C. L. J. 382 ; 3 M. L. J. 241 ; 3 Weir. 612. The prohibition in this section 
is a personal prohibition, the mischief to be prevented being that the same person 
should not decide a matter which he may have already^ prejudged, i Ml 395=^2 
Weir. 696. Giving false evidence in a judicial proceeding is a contempt bf ’Cbufrs 
authority. Col. Dig. Cr. 27 of 1875 ; see also 3 M. i254!=2 Weir. 607' ; i B. 311 ; 
t A. 625 (F. B.) ; 10 B. H. C. R. 73 ; 5 C, 184 4 22 W. R. Cr. 49 ; 2 M. 254. The 
Sessions Judge before whom the offence has been committed is not incompetent to 

* The figures ^‘477’' were omitted by s. 1 30 of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVill of 1923). 

+ The words “and the Recorder of Rangoon'’ were repealed by the, Lower 
Burma Courts Act, 1900 (VI 1900). This Act has since been repealed by the 
Repealing and Amending Act, 1923 (XI of 1923). 

J As to trials for contempt of authority of a Crinaitmlj Court or Magistrate in , 
British Baluchistan, see the British Baluchistan Criininai Justice Regulation, 1896 i 
(Vmdrft96). '.-A J 


Certain Judges and Magis- 
trates not to try offences 
referred to in section 195 when 
committed before themselves. 
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Order for maintenance of 
wives and children. 


* These words were substituted for the word ‘‘fifty” by s. 131 of the Code of 
Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 

f These words were substituted for the words “wilfully neglects’’ by s. 131 of 
the. Code of Criminal Procedure (Amendment) Act* 1923 (XVIil of 1923). 

>^i»:Scb. V,. Form XLI, infra* 

386 to 389, sufra. 

' I' V, Form XL. zn/fa,* 

t This proviso was added by s. 131 of the Code of Criminal Procedure (Amend- 
inent) Act, 192S (^Xyillc^ i 9553 )f 




hear the appeal from a conviction from that offence. 2 Weir. 607 ; but see 16 C, 121, 
The terms of the section are wide enough to include Presidency Magistrate. 12 
C. W. N. 246==7 C. L. J. 70=7 Cr. L. J. 103 = 3 M. L. T. 154. A Magistrate cannot 
try for offences mentioned in s. 195 (a) committed before himself. 27 Cr. L. J. 
1344=98 Ind. Cas. 416. Under s. 487 a Magistrate who takes cognizance of an offence 
which came to his knowledge in the course of judicial proceedings pending before 
him is debarred from trying himself. 21 Cr. L. J. 696=23 O. C. 138—57 Ind, Gas. 
936. A Magistrate cannot try a person for an offence under s. 174 I. P. Code for 
disobedience of his summons. A. I. R. 1934 Lab. 545 = 35 P- L. R. 454, The 
mandatory provisions of s. 487 Cr. Pro. Code as amended, clearly prohibit the 
Sessions Judge from trying any person for any offence referred to in s. 487 of that 
Code. 25 Cr. L. J. 713=81 Ind. Cas. 201. 


CHAPTER XXXVL 

Of the MAiN'rsNANCE OP Wives and Children. 


488 . (i) If any person having sufficient means neglects or refuses to 

maintain his wife or his legitimate or illegiti- 
mate child unable to maintain itself, the Dis- 
trict Magistrate, a Presidency Magistrate, a 
Sub-divisional Magistrate or a Magistrate of the first class may, upon proof 
of such neglect or refusal, order such person to make a monthly allowance 
for the maintenance of his wife or such child, at such monthly rate, not 
exceeding '^[one hundred] rupees in the whole as such Magistrate thinks fit, 
and to pay the same to such person as the Magistrate from time to time 
directs, 

(2) Such allowance shall be payable from the date of the order, or if so 
ordered, from the date of the application for maintenance. 

(3) If any person so ordered f[fails without sufficient cause]|: to comply 

„ * ^ , with with the order, any such Magistrate 

nforcement of order. every breach of the order issue a 

warrant f for levying the amount due in manner hereinbefore provided for 
levying fines, I and may sentence H such person, for the whole or any part of 
each month's allowance remaining unpaid after the execution of the warranty 
to imprisonment for a tetmi which may extend to one month or until payment 
if 'Goofier/ made t 

Provided that, if such person offers to maintain his wife on condition of 
her living with him, and she refuses to live with him, such Magistrate may 
consider any grounds of refusal stated by her, and may make an order under 
this section notwithstanding such offer, if he is satisfied that there is just ground 
for so doing : 

ir[Provided, further, that no warrant shall be issued for the recovery of any 
amount due under this section unless application be made to the Court to levy 
such amount within a period of one year from the date on which it 
became due.] 

( 4 ) No wife shall be entitled to receive an allowance from her husband 
under this section if she is living in adultery, or if, without any sufficient 
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reason, she refuses to live with her husband, or if they are living separately by 
by mutual consent. 

^ (5) On proof that any wife in whose favour an order has been made under 
this section is living in adultery, or that without sufficient reason she refuses to 
live with her husband or that they are living separately by mutual consent, the 
Magistrate shall cancel the order. 

(6) Ail evidence under this Chapter shall be taken in the presence of the 
husband or father, as the case may be, or, when his personal attendance is 
dispensed with, in the presence of his pleader, and shall be recorded in the 
manner prescribed in the case of summons-cases : 

Provlded^ that if the Magistrate is satisfied that he is wilfully avoiding 
service, or wilfully neglects to attend the Court, the Magistrate may proceed to 
hear and determine the case exparte. Any orders so made may be set aside 
for good cause shown on application made within three months from the 
date thereof."^ 

t [(7)] The Court in dealing with applications under this section shall 
have power to make such order as to costs as may be just. 

t [(8)] I [Proceedings under this section may be taken against any person] 
in any district where he resides or is, or where be last resided with his wife, or, 
as the case may be, the mother of the illegitimate child. 

Scope. — Section 488 is not governed by s. 342. 28 Cr. L. J. 478 = A. L R. 1927 
Lah. 435 = 101 Ind. Cas. 606. The provisions of a summary remedy under s. 488 
cannot, unless an Act expressly says so, take away a right conferred by Hindu Law. 
1926 M. W. N. 73 = A.. I. R. 1926 Mad. 261 = 95 lud. Cas. 972, A husband who has 
turned his wife out cannot by saying in Court that he will keep her in his house, 
avoid liability for giving her Maintenance. 22 Cr. L, J. 149= 59 Ind. Cas. 853. Persons 
aggrieved by the magisterial orders under s. 488 are expected to take their case to 
the Civil Courts. S. 488 gives a speedy remedy against desertion and starvation. 
Other issues must be decided by Civil Courts. 50 M, L. J. 44=1926 M. W. N. 146= 
27 Cr. L. J. 35o = A, 1. R. 1926 Mad. 346=92 Ind. Cas. 863. Where the order is 
conditional on neglect or refusal by the husband to maintain the wife, a dona fide 
re-union has the effect of vacating the order. A. I. R. 1931 Rang. 89=8 Rang. 
460=32 Cr.^ L. J, 114=128 Ind. Cas. 353, A previous order for alimony cannot oust 
the jurisdiction of the Magistrate so long as the husband neglects or refuses to 
maintain the wife. 49 M. 891=49 M. L. J. 335=26 Cr. L. J. 1597 = A. I. R. 1926 
Mad, 59=90 Ind. Cas. 669. An order of maintenance under s. 488 cannot be passed 
against the father of the husband. 30 Cr. L. J. 135 = 1 13 Ind. Cas. 327. Person 
against whom action is taken is not an “accused’’ and he need not therefore be 
examined before making an order. 10 Lah. 406 = 30 P. L. R. 549=29 Cr. L. J. 
ioo3 = A. I. R. 1929 Lah. 32=112 Ind. Cas. 218. Proceedings under this section 
are more of a civil than a criminal nature and the person against whom action is 
taken may give evidence on oath on his own behalf as in a civil suit. 30 Bom. L. R. 
957=52 B. 768=29 Cr. L. J. io5 I = A. 1. R. 1928 Bom. 347 = 112 Ind. Cas. 475. 
The bare fact that civil litigation is pending before the parties is no reason for not 
giving effect to an-order awarding maintenance so long as it is in force. 1930 Cr. 
C. 201=30 P. L. R. 74 o=A. I. R. 1930 Lah. 213=31 Cr. L. j. 770=125 Ind. Cas. 
63. S. 488 applies to woman whose husband may have become Sadhu. 33 Cr. L. J. 
625 = 34 Bom. L. R. 587 = 56B. 26 o=A. L R. 1932 Bom. 285. Buddhist mark is 
amenable to s. 488. 144 ind. Cas. 187 = 11 Rang. 226=1933 Cr. C. 728=34 Cr. L. J. 
8 i5 = A. L R. 1933 Rang, 138 (F, B.). Under s. 488 father-in-law is not liable to 
make monthly allowance to his daughter-in-law. 32 P. L. R. 346=32 Cr. L. J. 

1 175 = A, I. R. 1931 Lah. S32. Order in previous application does not bar subsequent 
application for different period, ii Rang. 226=34 Cr, L. J. 815 = A. I. R. 1933 Rang. 
138 (F. B.) Decree of Civil Court cannot be ignored. 34 Cr. L. J. 188=1932 A. L. J, 
766= A. L R. 1932 All. 583. Agreement for maintenance between husband and 
wife when not acted upon does not oust the jurisdiction under s. 488. A. 1. R. 1932 

Original sub- section (7) was omitted by ibid. 

i Sub-section (8) and (9) were renumbered respectively (7) and (8) by s. 131 of 
the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 

J These words were substituted for the words. “The accused may be proceeded 
against’^ by ^ 
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/to Cr T T 6'?i=A I R 2Q'^2 Cal. 69S. Bona-fide reunion 

tt.'' RS?'t-8 Ka?f So-af s 

by husband to mamtam wife. A. I. R. I93i ^^ng. oy o ixd. ^ o 

'■■ sXent include. c.p.cUy » e.™ J,»l 

wife. . 7 tiijprovinciai Insolvency Act, an 

SteSi“.ia?g1■d?^noY^lLe^l.\^n';il^eL Ability unde, an «det 

fa m.teenance*n»d. unde, .. *88, Cr. Pto. Cede. 36 P- A- R-,'9'- 

tfoabl. to mamto it.6lf.-A *“bXre°iTa'YfnY bf 

j:®;,t“and‘ CTno BniS f ?8J P'“f . ‘f »■ jf® '°VS T^'-.S 

ki- Ct £‘|: y'^-TYmrci! 8«.37 1. L. J. 3« 1 3, 

M. 957=17 Cr. L. J. i6=s5^ Ind. Cas. i44* ^ ^ 

Neglect to maintain^Neglect or refusal to maintain 

proved so as to give 2^0 '^27" =^6 Cr L. J. 128= A. I.’ r'- I 9=5 

Lah. 886=129 Ind. Cas. 17 . s®®. L T II = A. I. R. 1925 Rang. 

?o5i^86Ind.'Cal^479. 1 mera offer to r”%°6 

neglect to maintain. 49 M. 890-49 M-L-J-o 35 Ind. Cas. 216. 

he is^^not^guilty^of -ijul^ -g^ct und« s. 4^ 

ikhr « crasi* 

Amount of maintenance-In the whole “the ainount of maintenance does 

noi^SatV >00 ~i«»» «f fr.«rca 7 ?r AlY.Yi.Te I 

655 = 1933 Cr- C. c7. L J. 123=28 N. L. R. 284=A. L R. 

lOSa^Nag. 183. Wife can only claim maintenance under s. 488 on 
m^her station in life. 65 M. L. J. 386=38 M. L. J. 392 = 34 Cr- L. J. 9So=A. 1. R. 
1933 Mad. 688. Order granting a monthly allowance of Rs. 150 is in *he 

Mali^tWs jurisdiction. 28 Bom. L. R. 1299=28 Cr. L. J. 51 =99 Ind- Cas. 83. 
Maintenance to cMdren-There is no limit of age for maintenance to be 
to a child Till the child is able to maintain itself allowance must be paid. 
Tp S T A=?2V^^^^ 1921 Pat 379=61 Ind. Cas. 64 1 see also 

AIR Lah. 1026. A major son is not entitled to maintenance. 5 N. L. J. 

Cr L, J. i67=A.LR. 1922 Nag. 249=65 Ind. Cas. ^3 1. Maintenance 
Awarded to child should not be enforced if a Civil Court subsequeutly hdd that the 
Sndem was not the father. 22 Cr. L. J. 127= i3 Bur. L. T. 104. Father must 
maintain daughter even after marriage if she cannot maintain herself or if her Iius- 
“and is too wot to maintain her. 26 Cr. L. J. 732=48 M. 503=48 M. L. J. 183=21 
M L. W. 142= A. I. R. 1925 Mad. 491=86 Ind. Cas. 220. _A child able to maintain 
itself cannot compel the father to contribute towards bettering its prospects. I Bu^ 
L T “3=24 Cr. L. J. 59o=A. I. R. 1923 Rang. 45=73 Ind. Cas. 334, see also 26 
Cr L J. 535=2 Rang. 682= A. I. R. 1925 Rang. 197=85 Ind. Cas. 375, Proof of 
neglect or refusal to maintain the children is sufficient to allow an application for 
thiir maintenance. 498.562=27 Bom. L.R. 359=26 Cr. L. J. 975=87 Ind Cas. 
431 ; see also 28 Cr. L, J. 415 = A- I- R- 1927 I-ah. 430=101 Ind. Cas. 191. 
; Daughters under 10 years, living with their mother are entitled to a separate mam- 
teLSce. 52 B. 763=30 Rom. L. R. 958=20 Cr. L. J. 1049= A. I. R. 1928 Bom 418 
=i»iii Ind. Cas. 473 j see also 9 Lah. 313=29 P. L. R. 401=29 Cr. L. J. 1052— A, I. 
R. Ibis Lab. 548=112 Ind. Cas. 476. A father is liable for the maintenance of his 
legitir^ate Dr illegitimate child^. Unable maintain itself but not for the 

another niaff/ - 7. Lah. 365=26 Cri L. jv 616=27 P. L. R. 539= At I. R 19^ Lah. 
532=99 Ind. Gsts. 354 3 see also 19 M. L. W. 520=25 Cr. L. J. 94= A. 1. R. 1924 
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Mad. 624-76 Ind. Cas. 30. Even a Buddhist monk must maintain his child. His 
personal law is of no avail. It lies on him to prove his lack of means. 46 B. R. 138 
==24 Cr. L, J. 368 -A. 1. R. 1923 Rang. 131 = 72 Ind. Cas. 368. But he is presumed 
not to have the means to pay maintenance, i Bur. L. J. 97 = 24 Cr. L. J. 5 10= A. I. 

R. 1922 L. B. 15 = 72 Ind. Cas. 974. Maintenance does not include college education. 

A. I. R. 1933 Lah. 1926. Person against whom application is made can raise plea, 
that child has become major and is able to maintain itself. 10 Rang. 194=1932 Cr, C. 
476=33 Cr, L. J. 495 = A. I. R. 1932 Rang. 94-- Where parties are governed by 
Mahomedan law and minor daughters are in custody of divorced wife, father’s de- 
manding custody of children as conditJon for maintaining them amounts to refusal 
within meaning of s.488. A, I. R. 1933 Lah. 969 ; see also A. 1. R. 1932 Rang. 183= 

10 Rang. 486. A wife or a son can apply under the section. 25 Cr. L. J. I249=A. I. 

R. 192 s All 73 = 82 tnd Cas, 257. Where paternity of the child is denied, the 
mother’s evidence alone cannot be accepted without corroboration. 24 M. L, W. 409= 

27 Cr, L. J. 1095 = A. I. R. 1926 Mad. 1^20=97 Ind. Cas. 359. V\ here husband is 
ready and willing to maintain wife and children, Court must enquire why wife is un- 
willing to live with husband. 27 P. L R. 233 = 27 Cr, L. J. 13 19= A. 1. R. 1926 Lah. 
536=98 Ind. Cas. 391. 

Maintenance to wife — ^proof of marriage — Where validity of marriage is 
denied by husband, Magistrate himself has to decide such question. A. I. R. 1933 
Lah. 301=33 P. L, R, 230=33 Cr. L. J. 447* some cases strict proof of marriage 
is not required. 34 Cr. L. J. 108=59 C. 1257 = A. I. R. 1932 Cal, 866. Where rela- 
tionship on which the order for maintenance is based is declared by a Civil Court 
not to exist, the Magistrate may be asked not to give effect to his order for main- 
tenance. 46 M. 721 = A. I. R. 1923 Mad. 707 = 73 ind. Cas. 944. Chinese customary 
law is to be applied in deciding whether a Burmese woman is married to a Chinese 
half-caste. But Court may presume marriage from long co-habitation, 4 Bur. L. J, 
355 = 27 Cr. L. J. 656= A. I. R. 1926 Rang. 82=94 Ind, Cas. 608. No presumption 
of marriage arises from long co-habitation. 35 Cr. L. J- i502 = A. I. R. 1934 Rang. 
166. Marriage between Adi-Dravida woman and Sudra Hindu is valid. 35 Cr. L. J. 
852= A. I. R. 1934 Mad. 328. 

Divoroe,— Divorce of the wife subsequent to the order for maintenance dis- 
entitles her to enforce the order which must be set aside. 22 Cr. L. J. 633=17 N. 

L. R. 92=63 Ind. Cas. 329 ; see also 21 Cr. L. J. 503=13 Bur. L. T. 43=56 Ind. Cas. 

663 ; 9 L. B. R. 206= 12 Bur. L. T. 60= 19 Cr. L. J. 799=46 Ind. Cas. 719 ; 32 Bom. 

L. R. 582 = 31 Cr. L, J. iiio = A. 1. R. 1930 Bom. 178 ; 30 Bom. L. R. 617=29 Cr. 

L. J. 9o 8=A I. R, 1928 Bom. 224. Contracting a with her brother-in-law by 

a kahar wife has not the effect of dissolving her marriage and she is entitled to her 
maintenance. 27 Cr. L. J. 550= A. L R. 1926 All. 426=93 Ind. Cas, 1046. 

Jurisdiction, — Where the husband and wife have a fixed or permanent place of 
residence, temporary residence at some place will not confer jurisdiction on the Court 
at that place. But if they have no such permanent abode, temporary residence 
will give jurisdiction. 53 B. 781 = 3^ Bom. L. R. 93^ “3^ I^* J* 33^ = A. I, R. 1929 

Bom. 410=122 Ind. Cas. 59 ; A. 1 . R. t 933 Oudh, 119==' 10 O. W. N. 374 = 34 Cr. L. J. 
744=144 Ind. Cas.'jsi. Court in the jurisdiction of which temporary: residence takes 
place has jurisdiction. A. I. R. 1932 Nag. 85 = 34 Cr. L, J 32 = N. L. J. 24. It is resi- 
dence of husband and not of his father that gives jurisdiction to Court. A. I. R, 
1933 Lah. 387=1933 Cr. C. 640=146 Ind. Cas 51. A temporary residence with the 
wife at- her parent’s house is enough to give jurisdiction in the Court of that place. 

54 B 548=32 Bom. L. R. 764= A. 1. R. 1930 Bora. 348=137 Ind. Cas. 179 ; see also 
49 A. 479=25 A. L. J. 435 = 28 Cr. L. J. 494=A- I-.R- I937, AIL 291 = 
loi Ind. Cas. 670. But when a person makes casual visits to his mother-in-law's house 
where his wife happens to be at the time such house is not his ‘‘residences" within 
s 488. 22 Cr. L. J. 710 = 24 O. C. 249=63 Ind. Cas. 870 ; see also i Luck. 343=3 
O. W. N. 231 = 27 Cr. L. J. 820=13 O. L. J, 597 = A. L R. 1926 Oudh, 268=95 Ind. 
Cas. 596 ; but see 29 Cr. L, J. 687 = A. I. R. 1928 Lah. 853= no Ind. Cas. 239. The 
residence for a week in Calcutta during which an application was made under s, 4S8, 

is sufficient to give the Presidency Magistrate jurisdiction. 18 Cr. L. J, 706=21 C. 

W. N. 872 = 40 Ind. Cas. 706. The mere fact that the marriage of the parties 
bad taken place within the jurisdiction of a Magistrate is not sufficient to 
give that Magistrate jurisdiction under s. 4S8. 27 Cr. L. J. 1009= A. I. 

R. 1926 Lah. 663=96 Ind. Cas. 865. A final order in proceeding under 
s. by 488 by a competent Magistrate is not vitiated by reason of their being 
held in the wrong district 49 I^* J* 205 = 30 Cr. L. J. 525= A, I. R. 1929 Cal. 336 = 

115 Ind. Cas. 602, The Court dismissing an applicaUon under s. 488 for ^ 

, ^ 
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*. ' anolicatioii as its orders are final so fiir as it is concern^. 

cannot entenaiiia^^^ L. j. 326-24 

r c ^ The mrisdiction ofthe Civil Courts to grant a declaratory 
1916-3B Ind oj-der for maintenance passed by a Cnramal Court 

d^ree IS Cas. 896, A Magistrate should not enforce an order foi 

I Bur. L, J* 7 v'i j *1: Cl Civil Court subseciuently holds that the respondent is 
maintenance of a child if a um 104-59 lR<i* ^as. 559 ; 

not the father of the ^ j. Cr'. L. J. 97i = 42}nd. Cas. 331- A 

r/ I T Ind. ci 331- On dismissal for default, or an apphcation withouj 

Sjudiiatbnohts merits, a second application is maintamahle. 30 C, L. J. 1-8- 

21 Cr. L. J. 3=54 l®d. Cas. sio- 

TMafrAtion of Oourfc.— Before awarding allowance, Magistrate should enquire 

utfalSSt™. L. R. u«-3. C,. L. j. .4o.A. .. R. 

^^^Rftfuaal to live with husband.— If the wife declines to go to p“ 

Ite liy mt. should a.k hsr to substaniiatu her teuoos for tufas J wd .f saOsM 

?' Sr °l^hs f 

sbrs “St 

nr illtreated and the breach between husband and wife is irremediable so 
re-union would only lead to fresh bitterness and trouble, the wife should be ^ven 
maintenance, whether the parties are Hindus or Mahomedans A. I. R- t 
120=103 Tnd. Cas. 169. The husband’s second marriage is no just ground for refusal 
to five with him. But if the first wife has been turned out after a course of ill-treat- 
meSe ne^d not respond to the half-hearted attempts f^he husband to re- 
her and is entitled to mamtenance. 27 Cr. L. J. S07 = A. I. K. 1926 Lab. 353;- 23 ‘“m 
r/c 071 - sL also 25 Cr.L. J. 453= A. I. R. 1924 Nag. 297=77 M. Cas. 805. 
Husband agreeing to maintain wife suitably but refusing to co-habit with her is no 

ground for a Court to feel compelled to order maintenance to the wife. 42 M. L. J. 

SS cr L T 336=A.I. R. i922 Mad. 209=66 Ind. Cas. 832; see also 29 Cr. 
T T oiM=ni'lnd. Cas. 669. Admission by a Muhammadan husband that he has 

maidL anotherwomanand would not divorce the 

iustifv action for maintenance. 29 Cr, L. J. 895 — A. I. R. 1929 Lah. 50— m Ind. Cas. 

■!7i; Among Burmese Buddhists husband's taking a second wife _ IS a good reason 

for wife reftising to live with him in a separate house. But if he marries again 
because the first wife lived apart and would not return when f'sked, 
she would not be entitled to maintenance. 19 Cr. L. J. 96b=*il Kur. 

L. T. 105=47 Ind. Cas 866. Among Burmese Buddhists, a wife refusmg 
to live with her husband without sufiScient reason or living apart by mutual consent 
is not entitled to maintenance. But a husband cannot avoid liability by declaring 
that marriage is dissolved by reason of the wife's absence from him. 9 L. B. K. 
>44=18 Cr. L. 1.767=10 Bur. L. T. 212=91 Ind. Cas. 143. Wift is not disentitled 
. id decree for maintenance merely because decree for restitution of conjugal rights 
is sttbsisting in favour of husband. 33 Cr. L. J. 748=33 554=139 

i23 ; see'ali3A,I.R. 1231 3-al>. 561=32 Cr. L. J. 1251=32 R- 619 ; b«t se® 
133 IMii-Oasi 96,, Where she is ill treated refosa! to live wRh 
husband, wifi not disentitle her of maintenance. A.. 1. R. 1933 Nag. 183=34 Cr. 
L.J. 123. 
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Adnitery—Aduitery prior to application will disqualify one to the ri^ht to main- 
tenance. 13 O. L. J. 802=27 Cr. L. J. ii9o=A, L R. I926 0udh. 6o4='97 Ind. Cas. 950. 
Desertion by wife without sufficient cause will ^ only suspend the right of maintenance. 
The wife can at any time claim to be maintained after she returns. 20 Cr. L. J. 
98=12 S. L. R. 90=48 Ind. Cas. 978. Order of maintenance in favour of wife will 
not forfeited or payment cannot be discontinued by a single act of adultery. 30 
Cr. L. J. 403=1929 Cr, C. 262 = A. I. R. 1929 Nag. 238= 1 15 Ind, Cas. 161 ; see 
also 30 Bom. L. R. 79=52 B. 100=29 Cr. L. J. 314= A, I. R, 1928 Bom. 59=1008 
Ind. Cas. 24. Single act of adultery cannot constitute '‘living in adultery.’' Inspite 
of the existence of an illegitimate child, it was held that it was open to the court 
to find that petitioner was living in adultery. 29 C. W. N. 647 = 26 Cr. L. J. 1184= 
A. 1. R. 1925 Cal. 794=88 Ind. Cas. 608. An order cancelling maintenance on the 
ground of adultery cannot retrospectively operate so as to bar the recovery of 
arrears already accused prior to cancellation order. 30 Cr. L. J. 7i9=A. I. R, 
1930 Lah. 99=117 Ind, Cas. 67. 

Applioation under s, 488. — ^An application under s. 4B8, though verified can 
be neither a substitute for or supplement to the applicant’s examination on oath in the 
presence of her husband nor is it legal evidence against the husband. 25 Cr. L. J, 
302 = 23 O. C. 237 = 76 ind. Cas. 974. A prior application dismissed for default 
is no bar at all. 5 Rang. 697 = 6 Bur. L. J, 200=28 Cr. L. J. 912 = A. 1. R. 1927 
Rang. 958 = 105 Ind. Cas. 240. An application under s. 488, Cr. Pro. Code, cannot 
be regarded as a proceeding of a civil nature within section 12 of Chin Hill 
Regulation although the failure to maintain a child is not a criminal offence. 25 
Cr. L. J. iti = A. L C. 1925 Rang. 140=76 Ind. Cas. ui. 

Conditional order. — A condition is an order of maintenance that the wife 
must reside at the place to which her husband belongs is illegal. 30 Cr, L. J. 
51 = 113 Ind. Cas. 67; see also 18 Cr. L. J. 528=39 Ind. Cas. 496. Maintenance 
order in case the husband did not fail to maintain wife is illegal. 7 Lah. 313=27 
P. L. R. 462 = 27 Cr. L. J. 556=A. I. R. 1926 Lah. 480=93 Ind. Cas. 1052. Proviso 
in maintenance order that if the husband lived with the first wife the complainant, 
the latter would not be entitled to maintenance, is vague and illegal. 29 Cr. L. J. 
895 = A. I. R. 1929 Lah. 56=111 Ind. Cas. 575. 

Compromise. — If parties have compromised, Court should simply dismiss 
petition leaving the parlies to enforce it in Civil Court. It is a bar to an application 
under s. 489. A. I. R. 1930 Lah. 524=127 Ind. Cas. 13 ; see also 27 Cr, L. J. 779— 
A. 1. R. 1926 Lah. 469. A compromise after an order for maintenance will only make 
the lady forfeit her claim to past maintenance up to the date of compromise. 37 
C. L. J. 180 = 24 Cr. L. J. 945 = A. I. R. 1923 Cal. 456=75 ^nd. Cas. 529. Magistrate 
can pass absolute order under s. 488, based on compromise between parties refusing 
only to amount fixed as maintenance and nothing else. A, I. R. 1632 Lah. 349=33 
P. L. R. 293 = 33 Cr. L. J. 488. Consent order under s. 488 is no bar to civil suit 
for restitution of conjugal rights. A. I. R. 1931 Mad. 482 = 60 M. L. J. 433 = 54 M. 
558=1931 M. W. N. 364, Agreement regarding rate of maintenance does not 
deprive jurisdiction under s, 488. A. I. R. I93^ 574=3^ Cr. L. J, 993=132 

Ind. Cas. 854 ; see also A, I. R. 1931 Mad. 185 = 60 M. L. J. 213=32 C, L. J. 688= 
33 M. L. W. 405 ; A. I. R. 1934 Lah. 864=36 P. L. R. 153. Criminal Court cannot 
take cognizance of compromise and refuse to execute its order. A. L R. 1932 Lah. 
115 = 33 Cr. L. J. 121 = 33 P, L. R. 927=1932 Cr. C. X35. Enforcement of compromise 
is within jurisdiction of Civil Court and it cannot be incorporated in order of 
Magistrate. A. 1. R. 1933 Cal. 776=1933 Cr. C. 1327. Order based on compromise 
that parties would live apart as before, is legal. 37 C. W. N. 53^ = -^* ^933 

Cal 675 ; see also lo O. W. N. 374=34 Cr. L. J. 744=A. I. R. 1933 Cudh. 119. 

Award of maintenaixoe — This section provides only for monthly cash 
allowance and hence a direction to pay a certain quantity of grants per year is clearly 
not legal. 25 Cr. L. J. i27i = A. 1. R. 1925 Lah. 142=82 Ind. Cas. 279. Magistrate 
cannot order maintenance to be paid prior to application. He can only direct 
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s contrary to the terms of the section. 26 Bom. L. R. 186=25 Cr. L. J. g^S-A. 

I. R. 1924 Bom. 332=81 Ind. Gas. 613. 

Tnirorution of order— A Court which passed an order for maintenance cannot 
Execution 01 oia 77=:f928 M. W. N. 837=28 M. L. W. 421= 55 

M*^L^T 516=29 Cr. L. J. 932=A, I. R. 1928 Mad. 1171 = 111 Ind. Cas. 852.^ Six 

months iimpirimprisoninm for failure to pay Rs, 170 as arrears of maintenance 

— .-ka f'r T T 267 = 12 P. R. IQ19 (Cr.)= 50 Ind. Cas.847. fn an execution 
oVan 'order of ma intenance in favour of wife and son, the Court can go jnio 
the question of son’s ability to have Cas! 

Ti^'Wen executiln o?lf orSer for maintenance is applied for the Court 
fs'bouYl to give judicial consideration to the objections of th_e^counter 3^ i- 
tinner 26 Cr L. T- 953=4B M. L. J. 494=21 M. L. W. 702-41. i. iv. 1923 
Cd 715=87 Ind. Cas. 105. Execution of order directing maintenance to be 
charge^on joint estate which was not appealed against cannot be chsturbed in 

Son Ig B. 906=27 Bom. L. R. 1353=27 Cr. L. J. 6S2=A. I.,R. 1926 Bom. ^103= 
QA lnd Cas. 604. Person who has already undergone imprisonment for defaujt 
Lnnot be sentenced second time for same default. 10 Rang. 176=33 Cr. L. J. 544- 
A. I. K. 1932 I^ang. 93* 

ExTDarte otdi&t^-'--Exparie order without hearing the patty who was present 
in Court with is pleader is not justified. A. 1. R. 1930 Lah. 524->-i27 Ind. Cas. 13. 
Exparte order against husband where there was no refusal by him to accept .service 
of ”e, is not justified. 29 Cr.^ L R. 1928 Lab 853=110 Cas 

239. A Magistrate can re-open a case to which an exparte order for maintenan * 

was passed by his predecessor in ofiSce, 2 Bur. L. J. 61-24 Cr. L. J. 928- A. . 

1923 Rang. 159=^75 Ind, Cas. 304* 

Procedure.— -When husband is willing to maintain his wife proviso to sub-sec- 
tion 3, must be complied with. 27 Cr. L.J. 938=96 Ind. Cas. 394* order neec . 

be passed on a compromise out of Court. But a consent 

A. I. R. 1931 Mad. 185=60 M. L. J. 213=33 M. L. W. 405 = 1931 M. W. N. 327- 

1 21 Ind. Cas. 173. A Presidency Magistrate has a discretion to the recordin-^^ 
evidence. 32 Bom. L. R. 1499 ; see also 33 L- J- 461 = 3^ L. 276. After 
examination of both the husband and the wife, the Court is bound to ask the hiisba d 
if he wished to adduce evidence before closing the case. If that is not done there 
is no proper enquiry. 1930 Cr. C. 147 = 3 ^ L. J. tio=A, L R. , 193^ Nag.^ 59- 

120 Ind. Cas. 416. On the husband offering to take back his wife althougn she 
was of bad character and had left him of her own free will, the Magistrate upon 
proceeding further must ask the wife if she was willing to return to the husband. 

31 Cr.L. J. 876= A. I. R. 1930 Lab. 6^5 = 125 Ind. Cas. 637 ; see also 36 P. L. R. 
ni = A. I. R. 1934 Lah 946. If husband fails he must pay costs of applicants. A. 1. 
R. 1933 Bom. 21 = 34 Cr, L. J. 140=34 Bom. L. R. 1449- Mere fact that opposite 
party was not examined in proceedings under s. 488 is no ground for sending case 
W to trial Court. 36 C. W. N. 380=33 Cr. L. J. 640= A, L R. 1932 Cai. 488. 
Evidence of both sides should be recorded before passing final orders. A. I. R. 2932 
Lah. 301 = 33 Cr. L. J. 447=33 B* L. R. 230. 

Imprisonment.— Imprisonment under s. 488 (3) Cr. Pro. Code is not that of 
a Civil debtor. 30 P. L. R. 191. As regards period of the imprisonment, tk'd. 

* [ 489 . (i)] On proof of a change in the circumstances of any person 
.. receiving under section 488 a monthly allowance 

Alteration m allowance. the same section to pay a 

monthly allowance to his wife or child, the Magistrate may make such altera- 
tion in the allowance as he thinks fit : Provided that if he increases the allowance 
the monthly rate of f [one hundred] rupees in the whole be not exceeded. 

t [ (2) Where it appears to the Magistrate that, in consequence of any 
decision of a competent Civil Court, any order made under section 488 should 

^ This section was re- numbered by s, 132, of the Code of Criminal Procedure 
(Amendment) Act 1923 (XVIIl of 1923). 

+ This words were substituted for the word ‘"fifty'^ by ihd 
J This sub-$ectioij,was added by zdtd 
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be caiiceiled or varied, he shall cancel the order, or, as the case may be, vary 
the same aecordmgly.] 

Note is sufficiently wide to enable the Magistrate to reduce 

the maintenance already allowed. 48 M. 543. Alteration refers to an alteration in 
amount and not to a stoppage. 5 A. 226 ; 19 A. 50 (F. B.) Change in circumstances 
refers to pecuniary change. 21 P. R. Cr. 1894. Alteration in allowance can be 
ordered only if circumstances of husband change and not on the ground that when 
the order was made, the husband had no means to pay. 30 Bom. L. R. 617=20 Cr. 
L. J. 9o8 = A. L R. 1928 Bom. 224— III Ind. Cas. 668. Where the Magistrate has 
passed a wrong order under s- 489, sub-clause (2) it is right and proper that it 
should be corrected by the High Court in revision. But the amended section does 
not take away the discretion of Magistrate in maintenance orders. 20 S. L. R. 145 = 
27 Cr. L. J. i 76«A. I. R. IQ26 Sind. 270 = 96 Ind. Cas. 124. Order of a Civil 
Court for restitution of conjugal rights does not of itself cancel a previous order for 
maintenance. 26 Cr. L. J. 1341 = 3 Rang. 150= A. I. R. 1225 Rang. 268 = 89 Ind. Cas, 
317 ; see also A. L R. 1934 AH. 940=152 Ind. Cas. 822=1934 Cr. C. 1248 ; A. 1 . R, 
1934 Rang. 59=35 Cr. L. J. 813. For change of circumstances, order for main- 
tenance can only be altered but not cancelled. A. I. R. 1933 Lah. 1026. Where 
Divorce proceeding is pending, application under s. 488 should be adjourned till end 
of divorce petition. A.J. R- 1932 Sind . 219=1932 Cr. C. 901. Where order under s. 
488 was varied in revision, still application under s. 489 may be entertained by 
trial Court. 138 Ind. Cas. 624=33 Cr. L. J. 646=A. f. R. 1932 Sind. 59. 

490. A copy of the order of maintenance shall be given without payment 
jy ^ c J . to the person in whose favour it is made, or to 

maintenance. his guardian, if any, or to the person to whom 

the allowance is to be paid ; and such order may 
be enforced by any Magistrate in any place where the erson against whom it 
is made may be, on such Magistrate being satisfied as to the identity of the 
parties and the non-payment of the allowance due. 


CHAPTER XXXVIL 

Directions of the Nature of a Habeas Corpus* 

491. *(1) [Any High Court] may, when- 
ever it thinks fit, direct, — 


Powers to issue directions of 
the nature of a habeas corpus, 

{a) that a person within the limits of its t appellate criminal jurisdic- 
tion] be brought up before the Court to be dealt with according 
to law \ 

{pi) that person illegally or improperly detained in public or private 
custody within such limits be set at liberty ; 

(^r) that a prisoner detained in any jail situate within such limits 
be brought before the Court to be there examined as a witness 
in any matter pending or to be inquired into in such Court ; 

{S) that a prisoner detained as aforesaid be brought before a Court- 
martial or any Commissioners acting under the authority of any 
commission from the Governor-General in Council for trial or 
to be examined touching any matter pending before such Court- 
martial or Commissioners respectively ; 

(i) that a prisoner within such limits be removed from one custody 
to another for the purpose of trial ; and 
(/) that the body of a defendant within such limits be brought in on 
the Sheriffis return of cepi corpus to a writ of attachment. 

* These words were substituted for the words ‘‘Any of the High Court of 
Judicature at Fort William, Madras and Bombay'^ by s. 30 of the Criminal Law 

Amendment Act, 1923 (XII of 1923), — , — 

t These words were substituted for the words ‘^ordinary original civil jurisdiction” 
by ibid ... 
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(2) ^\The High Court] may, from time lo time, fraaie rales to regulate 

the procedure in cases under this section. _ .■ 

(3) . Nothing in this section applies to persons detaiiied rander the 
Bengal State .’risoners Regulation, 188I,' Madras Regulation II of 
i8ra, or Bombay Regulation XXV of 1827, or the State Prisoners Act, 1830, f 
or the State Prisoners Act, 1858.1: 

Scope. — The proceedings by way of habeas corpus are proceedings calling upon 
a person having custody of a prisoner to produce him and demonstrate under what 
authority he holds him in custody. If the authority be a legitimate aiitbority binding 
on the officer complying with it, he is bound to obey the order of that authority ^ and 
the Court cannot interfere. All that the High Court can do is to see that there is no 
patent defect visible in the authority by which the person having custody claims any 
person. 27 Cr. L. J. 37-91 Ind. Cas. 69-= A. I. R. 1926 Sind. 126. The High Court 
can exercise the powers of habeas corpus on an application by a father for custody 
of his child from one with whom it was entrusted, unless it was found, that it was, m 
the interest of the child that it should remain with the opposite party. 4 Bur. L. J. 
269=95 Ind. Cas. 65 = 27 Cr. L. J. 737. The Bombay High CourUias got jimsdic- 
tion for the production of children who are outside British India provided it is 
satisfied that they are in the custody or control of persons within its jurisdictmn, 
27 Cr. L. J. 72i = j;o B. 616. The investment of the extraordinary powers of habms 
cori>us in a High Court does not take away from litigants the ordinary rights which 
they previously had under the Civil Law. 95 Ind. Cas. 65 = 27 Cr. L. J. 737* „ Tu® 
Commissioner of Police acting under a warrant issued by the Secretary to Local 
Government under s. 4, Goondas Act is not acting under the Criminal Procedure 
Code. The Secretary to the Government in such a case is not in the position of a 
Court subordinate or inferior to the High Court. 30 C. W. N, 79^- After the recent 
amendment of s. 491 the Criminal Appellate Bench of the High Court has power^to 
dispose of applications under s. 491. ^ 29 C. W. N. 98=40 C. L. J. 4^9-19^5 Ceil. 
270= 52 C. 519. No application for the issue of a suit of habeas corpus can be main- 
tained apart from the Code of Criminal Procedure. The provisions of the Bengal 
Criminal Amendment (Supplementary). Act of 1925 rendering the provisions of s. 
4gi Criminal Procedure Code inapplicable to persons detained under the Beugal, 
Criminal Law Amendment Act are valid in Law. 31 C. W. N. 593=102 Ind. Cas. 
647=A.tL R. 1927 Gal. 496. The High Court ‘cannot issue a writ of 
against a person arrested by a person authorised under s. 10 of the Sind Encum- 
bered Estate Act 99 Ind. Cas, 930=29 Cr. L. J. 194. The discretion any power of 
the High Court should not be exercised where the applicant can get his remedy under 
any other Act. 1934 A. L. J. 1046 ; see also 35 Cr. L. J. no8=ii O. W. N. 803= 
A. I. R,. 1934 Oudh. 392. Where a person wanted is in custody of a Native state, 
power to issue directions under s. 491 (i) cannot be exercised. 1929 P. L. J, 527= 
30 Cr, L. J. 1083= A. I. R, 1929 All. 347 = 119 Ind. Cas. 527. The existence of a 
remedy under the Guardian and Wards Act is not a bar to proceeding under s, 49,1 
Cr. P, Code. 53 M. 72=57 M. L. J. 642 = 31 Cr. L. J. 187 = A. 1. R. 1929 Mad. 834= 
120 Ind. Cas. 82 ; see also 47 M. L. J. 514=48 M. 299=95 Ind. Cas. 840 ; but see 
A, I. R. = i 938 Mad. 1087. An application under s. 491 lios io the High Court in its 
ordinary original criminal jurisdiction. 44 C. 76=20 C. W, N. 1233 = 18 Cr. L. J. 73. 
It is doubtful whether s. 49, applies to a case where there has been conviction and 
sentence, 44 C, 723=18 Cr. L. J. 311 = 21 C. W. N. 167. Power under this section 
is now given to all High Courts. The order can be made in respect of a person 
resident in the mofussil also within its appellate criminal jurisdiction. 20 Cr. L, J. 
257=46 C. 52=50 Ind. Gas. 17 ; see also 23 Cr. L. J. 614= A. I. R. 1922 Mad. 499= 
43 M. L. J. 396 (F. B.). High Court has power to issue writ of habeas corpus apart 
from s. 491 Cr. Pro; Code which is not excluded by s. 16 of ordinance No. 2 of 1921. 
45 M. 14=23 Cr. L. J. 490=68 Ind. Cas. 26. High Court should not under s, 491 
retry or override a question ^already determined by itself in its original jurisdiction. 
56 C. 32=52 C. W. N. 889= A. 1, R. 1928 Cal 367, Applications under s. 491 or for 
bail should not be made to High Court while such applications are pending in the 
Sessions Court. 30 Cr. L. J, 301= A, I. R. 1929 Lah. 522=114 Ind. Cas. 444* 
Powers should be used in cases of urgency and with caution in the interest of the 
child, and not merely when it is merely a case of dispute as to guardianship, 31 

* These words were substituted for the words **Each of the said High Courts'* 
by s. 30 of the Criminal Law Amendment Act, 1923 (XII of 1923), 

f XXXIV df l8so, I HI ofxSsS. 


i HI ofiSsS. 
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Cr. L. J. 719- 52A. 491==* 1930 a, L. J, 615=124 Ind, Cas. 728 ; see also, 31 Cr, L. J. 
9B5 = A. I R. 1929 Mad. 33=126 Ind Cas, in (F. B.), Procedure by way of habeas 
corpus cannot be entitled for going behind order of competent Court. A. I. R. 1931 
Mad. 773=33 Cr. L. J, 49=54 M. 759 = 1931 Cr, G. 1029. Sentences of military 
Court can be revised by High Court. A. 1 . R. 1931 Bom. 55 (F, B.) = S5 B. 263 = 
32 Bom. L. R. 1613. High Court has no jurisdiction to award costs in fapplication 
for issuing writ of habeas corpus, A. 1 . R. 1933 Mad.102 (F. B.). = 34 Cr. L. J. 32= 
63 M. L. J. 387 see also A. 1. R. 1934 All. 606. “Improperly*® refers to cases in 
which forms of law have been observed but there has been framed on an Act or 
abuse of powers given by legislature. 60 C. 364=36 C. W. N. 1088 = A. I. R. 1932 
Cal 753, The writ of habeas corpus been displaced in India by s. 49TCr. Pro. 
Code. 59 C. L. J. 135 = 38 C, W. N. 299. No appeal lies from an order under this 
secdon. A. I. R. 1934 All. 606=1934 A. L. J, 684. In an applicationmnder this 
section the status of parties should not be summarily decided. A. L R. 1934 Lah. 
647 = 35 P. L. R. 594. Under this secdon High Court can enquire whether a person 
arrested under the Extradition warrant has been legally or illegally detained.^ A. L 
R. 1934 All 148=35 Cr. L. J. 1296. “Detained in custody” means some^sort of 
confinement A. I. R. 1934 Oudh. 301 = ii O. W. N. 799. 

*[491 A. Any High Court established by Letters Patent may exercise the 

powers conferred by section 491 in the case of 
Powers of High Court out- any European British subject which such terri* 
side the hmits of appellate Tories, other than those within the limits of its 
juns 1C ion. appeliaate criminal jurisdiction, as the Governor- 

General in Council may direct.] 


PART IX. 


Supplementary Provisions. 


CHAPTER XXXVllI. 

Of the Public Prosecutor. 

492 , (i) The Governor-General in Council or the fLocal Government 
_ . ^ may appoint, generally, or in any case, or for 

Power to appoint Public specified class or cases, in any local area, 

Prosiecutors. moxQ officers to be called Public 

Prosecutors. 

(2) t The District Magistrate, or, subject to the control of the District 
Magistrate, the Sub-divisional Magistrate, may in the absence of the Public 
Prosecutor, or where no Public Prosecutor has been appointed, appoint any 
other person, not being an officer of police below §[such rank as the Local 
Government may prescribe in this behalfj to be Public Prosecutor for the 
purpose of li [any case]. 

Notes— -This secdon applies only to a public Prosecutor appointed by Govern- 
ment, an not to a person specially appointed to conduct a case. 2 Weir, 653 ; see 
also 8 A. 291. A public prosecutor represents the Crown, as such he should dis- 

* Section 491 A was inserted by s. 31 of the Criminal Law Amendment Act. 1923 
(Xn of 1923). 

t For notification appointing Public Prosecutors in Bengal, see Ben. R. & O ; in 
Burma, see Bur. R, M, ; in Coorg. see Coorg, R. & O. ; in Madras, see Mad. R. ScJ},; 
in the Punjab, see Run. R. & O. 

J The words “in any case committed for trial to the Court of Session” were 
omitted by s. 133 of the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII 
of 1923). 

§ These words were substituted for the word “the rank of Assistant District 
Superinten<ient” by tbid. : 

I These words were substituted for the words *‘such case** by ibid, 


: 1 '4 } ’(a 
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charge his duties fairly and fearlessly. 21 C. W. N. 28=42 C. 422. Public Prose- 
cutor’should 3iot be unseemly eager for conviction. He has to aid the Court in 
discovering the truth, and do his duty to do justice between the Crown and the 
accused. 7 N. L. J. 155 = 26 Cr. L. J.- i63=A, I. R. 1924 Nag. 243 = 83 Ind. Cas. 
723. The words ’*in the absence of Public Prosecutor” are very wide and include 
temporary absence at the place in the Court where the case is proceeding. 24 S. 
L.R. 377 = 31 Cr. L. J. 684=A. I. R. 1930 Sind. 156. Where a private complaint 
is filed and the complainant is given permission to conduct the prosecution and be 
responsible for its conclusion, it is highly improper that after he has closed his 
evidence and the charge has been framed, the prosecution should suddenly drop out 
without even consulting him. 46 A. 18 = 21 A. L. J. 855 = 25 Cr. L. J. 970. 

49 S. The Public Prosecutor may appear and plead without any written 
Public Prosecutor may plead authority before any Court in which any case 


in all Court in cases under his 
charge. Pleaders privately 
instructed to be under his 
direction. 


of which he has charge is under inquiry, trial 
or appeal, and if any private person instructs a 
pleader to prosecute in any Court and persoi^ y 


any such case Public Prosecutor shall condi! 
the prosecution, and the pleader so instructed shall act therein, under his 
directions* 

Notes.— Where the Public Prosecutor has charge of the prosecution the pleader 
instructed by a private person including the agent of a railway administration, shall 
it is enjoined, act under the directions of the Public Prosecutor. A. I, R. 1925 Pat. 
755 ; see also 29 P. R. 1886 ; n B. H. C. R. 103 ; 13B. 391. Section 493 the 
Criminal Procedure Code does not bar the hearing of an application for chan^ ng 
the charge put in by a private party without the consent of the Public Prosecutor. 
Dusuandha v. Lachman Singh, A. I. R. 1929 Lab. 127 (i). The word “act” in s. 493, 
does not mean something other than examining or cross-examining witnesses or 
addressing the Court. 1930 M. W. N. 769, Legal Remembrancer is ex-officio Public 
Prosecutor and no Vakalatnama is necessary. 37 C. W. N, 276=60 C. 603 = 34 Cr. 
L. J. 662= A. L R, 1933 Cal. ti8. 

494* Any Public Prosecutor* may with the consent of the Court in cases 
^ r -* 1 .^ 1 r before the return of the verdict, 

and in other cases before the judgment is pro- 
^ ^ nbunced, withdraw from the prosecution of any 

person t [either generally or in respect of any one more of the offences for 
which he is tried] ; and upon such withdrawal, — 

{a) if it is made before a charge has been framed, the accused shall be 
discharged $ [in respect of such offence or offences]. 

(b) if it is made after a charge has been framed, or when under this 
Code no charge is required, he shall be acquitted t [in respect 
of such offence or offences.] 

Notes.— The officer who has power of withdrawing from the prosecution of a 
case, under s. 494, is the officer referred to in s. 495. Cl. ii. Or. L. J. 722 = 8 Ind. 
Cas, 867=1911 M. W. N. 106. A public prosecutor for a particular case cannot 
withdraw from a prosecution under this section. 8 A. 291 (F. B.) = i886 A. W. N. 94. 
If the prosecution be withdrawn and the accused is discharged under this * section he 
will be a competent witness. 33 C. 1353= 10 C. W. N. 962=4 Cr. L. J. 145. In case 
of withdrawal the accused should be acquitted. 13 M. 35 ; 5 M. L. T.* 216 ; 24 
Cr. L. J. 433 - The case must be withdrawan before the verdict of the* jury." 46 
C. L. J. 121 = 104 Ind. Cas. 449. The Court may withhold consent when withdrawal 
is prayed for, but reasons should be recorded. 26 C. W. N. 880 ; 22 C. W. N. 69 * 
see also ap Ind. Cas. 364. In giving consent to the withdrawal the Court should 
also record reasons. 48 C. 1105 ; 26 C. W. N. 880 ; 72 Ind. Cas. 361. A complain- 
ant cannot withdraw. 4 Pat. L. T. 400. An acquittal under this section bars a 

^ The words “appointed by the Governor- General in Council or the Local Gov^ 
ment” were omitted by s. 134,. of the Code of Criminal Procedure (Amendment) Act 
1921 (XVIII of 1923). • V / ' 

t These words were insered by i5id, 
t These words were added by s. 134, ibid. 



CODE OF CRIMINAL procedure. 


retrial. 23 Gr. L, J. 305 ; 66 lad. Cas, 65 9 N. L. R. 26. Where a 

case is withdrawn by Crown, a fresh complaint by injured person is not barred. 
A. L R. 1934 Lah. 169=1934 Cr. C. 347. Where trial Magistrate permits Public 
Prosecutor to withdraw one accused from prosecution so that his evidence might be 
avoidable against other accused, such person is competent witness in law. A. I. R. 
1933 Cal 148=34 Cr, L. J. 675. No formal enquiry is necessary under s. 494. 
A. L R. 1932 Sind. 92=26 S. L. R. 67=33 Cr. L. J. 449, Clauses (a) and (b) cover 
all possible cases and limit time before which withdrawal can take place. 36 C. W. N. 
928=56 C. L. J. 79=34 Cr, L. J. 433 = A. I. R. 1932 Cal. 699. Court may allow 
Public Prosecutor to withdraw from prosecution in suitable case although it comes 
to the conclusion that prosecution is true. A. I. R. I93t Cal. 607=54 C. L. J. 253; 
see also 56 C. L. J. 79=34 Cr. L. J. 433=36 C. W. N. 928. Withdrawal of case by 
prosecution is always open by the permission of the Court. A. I. R. 1933 Lah. 
884= 1933 Cr. C. 1178. No necessity of giving reasons for permitting withdrawal. 
A. I. R. 1932 Lah. 368=33 Cr. L. J, 337 = 33 P. L. R. 394; see also 59 C. 275 = 36 
C. W. N. 16 ; 33 Cr. L. J. 449=26 S. L. R. 67 = A. I. R. 1932 Sind. 92. Mistaken 
order of acquittal in previous case when discharge alone was possible is no bar to 
subsequent trial. A. I. R. 1933 Mad. 98 = 34 Cr. L. J. 12=35 M. L. W. 641. In case 
of withdrawal of case under s. 494, consent of Court is necessary. 34 Cr. L. J. 519 
= 29 N. L. R. 2oi = A. I. R. 1933 Nag. 78=143 Ind. Cas. 77. Public prosecutor is 
responsible person for making application for withdrawal 33 Cr. L. J. 449=26 S. L. R. 
67= A. I, R. 1932 Sind. 92. High Court should not interfere, where there is 
adequate ground for consent under s. 494, A. L R. 1932 Sind. 92=26 S. L. R. 67 = 
33 Cr. L. J. 449, In case of discharge under s. 494, further enquiry can be ordered 
under s. 436. 29 N, L. R. 201 = 34 Cr. L. J. 519= A. 1 . R. 1933 Nag. 78. Court must 
record reasons for according or refusing consent to the withdrawal, so that High 
Court may be in a position to see if discretion has been properly exercised. 6 N. L. J. 
177=24 Cr. L. J. 36 i = A. I. R. 1923 Nag. 260=72 Ind. Cas. 361 ; see also 48 C. 
1105 = 34 C. L. J. 51 = 25 C. W. N. 615 ; 26 C. L. J. 208=28 Cr. L. J. 886. but see 
72 Ind. Cas, 593=24 Cr. L. J. 433= A. I. R. 1923 Lah. 163 ; 2 Pat. 708=5 Pat. L. T. 
404=25 Cr. L. J, 446=77 Ind. Cas. 734. Magistrate has discretion in allowing 
withdrawal or not. 33 C. W, N. 468= 56 C. 1023=31 Cr. L. J. 415 = 121 Ind. Cas. 678. 
An order of discharge passed on withdrawal of the case by the Public Prosecutor 
does not amount to an acquittal 30 P. L. R. 58=30 Cr. L. J. 233= A. I. R. 1929 Lab. 
315=114 Ind. Cas. 50. Magistrate is not bond to record reasons for permitting 
withdrawal. But it is desirable that he should do so. 24 S. L. R. 377 = 31 Cr. L. J. 
684= A. L R, 1930 Sind. 156=124 Ind. Cas. 378 ; see also 30 Cr. L. J. 872 = 25 N. L. 
R. 6. The order of discharge of the accused on the withdrawal of a case, does not 
prevent a fresh complaint being entertained. 34 C. W. N. 196 = A. I. R. IQ30 Cal 
369=127 Ind. Cas. 63; see also 26 Cr. L. J. I29=A. I. R. 1924 Pat. 797=83 Ind. 
Cas. 689, The only prosecutor who could withdraw without the consent of Court 
and without giving reasons is the Advocate-General, i Rang. 756=25 Cr. L, J. 
1106=81 Ind. Cas. 930. If a Sessions Judge in his discretion refuses permission to 
withdraw a case, High Court will not interfere. 27 Cr. L. J. 334= A. 1 . R. 1926 Mad. 
296=92 Ind. Cas. 750. If a pse against an accomplice is withdrawn under this 
section instead of a pardon being tendered under s. 337, he is a competent witness 
in the case against his co-accused. A. I. R. 1926 Nag. 426=27 Cr. L. J. 807 ; see also 
31 C. L. J. 192=21 Cr. L. J. 386. The failure to obtain Gourds consent would amount 
to a mere irregularity. 6 Pat, 208 = 8 P. L. T. 12=27 L, J. 1100=97 Ind. Cas. 364. 

4915. (i) Any Magistrate inquiring into or trying any case may permit 
„ . . , , , the prosecution to be conducted by any person 

secutTdn"°" “ other than an officer of police below the rank to 

be prescribed by the Local Government in this 
behalf* but no person, other than the Advocate-General, Standing Council, 
Government Solicitor, Public Prosecutor or other officer generally or specially 
empowered by the Local Government in this behalf, shall be entitled to do so 
without such pre mission. 

(2) Any such officer shall have the like power of withdrawing from the 
prosecution as is provided by section 494 , and the provisions of that section 
shall apply to any withdrawal by such officer. 

* The words ‘‘with the previous sanction of the Governor-GeneraUiniCounciP 
Ivjere omitted by s. 2 and Sch, 1 of the Devolution Act, 1920 (XXXVIII of 1920). 
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( 3 ) Any person conducting the prosecution may do so personally or by a 

officer ofpolice shall not be permitted to conduct the prosecution 
if he has taken any part in the investigation into the offence with respect to 
which the accused is being prosecuted. 

Notes. — When a Magistrate has after due consideration exercised the discre- 
tion allowed to him by s. 495, and allowed counsel to appear on behall of the 
orosecution the High Court cannot, as a Court of Session, overrule the older of 
fhe Magistrate and direct him to refuse to allow counsel to appear. 2 Weir. 665. 
The Criminal Courts have no jurisdiction to acquit accupd persoii^, on a motion 
for a withdrawal of the case by the Police Inspector, who is specifically permitted 
to conduct the prosecution under s. 495. 10 Cr. L. J. 501—4 Ind. Cas. 132. fhe 
Court is not warranted in taking but the prosecution froni the hands of the con> 
plainant’s pleader assigning it to a person other than the Public trosecutor. 18 
q L R. 80=25 Cr. L. J. 57I=A. I. R. 1925 Smd. 99- Permission of Court is not 
necessary for the complainant’s counsel to address the Court for the prosecution 
af denSd by the Publice Prosecutor. 1930 M. W, N. 769 : but see A. I. R. 1933 
qind 845 Where the prosecuting Inspector is himself the cornplainMt, he is 
not debarred from prosecuting his own case. 17 Cr.L. J. 486=36 Ind. Cas. i66. 
Excise officers are not included in the expression Officer of police in s. 495(4) 
t Bom. L. R. 376=34 Cr. L. J. 905=7^- 1 - >933 Bom 234 Prosecution may 
be conducted by any person mentioned m s. 495. A. I. R. 1632 All. 670 ; see 
also A. 1. R. 1933 A.11 895. 


CHAPTER XXXIX.* 
Of Bail. 


In what 
taken. 


cases bail to be 


496. When any 
person accused of a 


person other than a 
nton-bailable offence is 
arrested or detained without warrant by an 
officer in charge of a police-station, or appears or is brought before a Court, 
and is prepared at any time while in the custody of such offiier, or at any 
stage of the proceedings before such Court to give hail such person shall be 
released on bail : Provided that such officer or Court, if he or it thinks fit, 
may instead of taking bail from such person, discharge him on his executing 
a bond t without sureties for his appearance as hereinafter provided, 

^Provided,, further, that nothing in this section shall be deemed to 
affect tlie provisions of section 107 , sub-section ( 4 ), or section 117, sub- 
section (3)]. 

Notes. — The provision in s. X07 Cl. (4) of the Criminal Procedure Code, that a 
Magistrate before whom a person is sent under that section “may arrest or in his 
discretion detain such person in custody uniil completion of inquiry”' is not subject 
to or controlled by this section. 1912 M. W. N. 160=36 M. 474. Refusal of 
bail is contrary to the spirit of the provisions of Chapter VIIl. 27 Cr. L. J, 
935. The proviso in s. 496 that bail can be granted only to a person other than a 
person accused of a non-bailable oifence is not applicable to the Court of Session 
acting under s. 498 Cr. Pro. Code. Adbiibor v. Emperor, 27 A L. J. 927= 117 Ind. 
Cas, 99. A Magistrate can enlarge the accused on bail, pending further police 
investigation. 26 Cr. L. J. 167-A. I. R. 1923 hah. 663 = 83 Ind. Cas. 727. The 
likelihood of the accused absconding or not is to be considered in granting or refusing 
bail, 27 Cr. L. J. 31')= A. 1. R. 1926 Nag. 279=92 Ind. Cas. 703. If the offence is 
bailable and the applicant is not likely to abscond, bail should not be refused merely 
because of the seriousness of the offence. 26 A. L. J. 1928 AIL 211== loS ind. Cas. 

* The provisions of this Chapter and of Chapter XLII apply, as far as may be, 
toi bail given and bonds executed under s. 132 (4) of the Railways Act, )8go (IX 
of 1890). 

f See Sch. V, From XLII, infra^ 

j This proviso was added by s. 135 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVIII of 1923). 
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68q, The bond must be in accordance ^with forra 42 of the Schedule. If it is not 
in that form the executant incurs no legal liability under it. 29 Cr. L. J- 491= A. I. 
R. 1928 Lah. 318=109 Ind. Cas. 219. A person re- arrested after having been 
discharged on executing a surety bond, is entitled to be released under s. 496, if he 
is not accused of a non-bailable offence. 3 0 Cr. L. J. 809=10 P. L. T/8oi = A. L R. 
1929 Pat. 654= 1 17 Ind. Cas. 628.^ The Court should in bail applications, consider 
the penal consequences of the act if proved, the nature of the offence charged and 
whether the offence is bailable or not. 19 A. L. J. 693=22 Cr. L. J. 654=63 Ind. Cas. 
414. in exercising the discretionary power to admit a person to bail, Courts have 
to consider the seriousness of the charge, the nature of the evidences the severity of 
the punishment prescribed for the offence and the character, means and standing 
of the accused. 50 Cr. L, J. 1129= A. l.R. 1929 Lah. 284= 120 Ind. Cas. 10 ; see 
also 30 Cr. L. J. 029=A. I. R. 1929 Lah. 284=120^ Ind. Cas. 10, A prson who 
broke his bail allowed by the High Court is not entitled to have his revision applica- 
tion heard. 24 Cr. L. J. 240=* * * § A. I. R. 1923 All, 327=71 Ind. Cas. 704. The applica- 
tion for bail should be supported by an affidavit giving the ground of bail. A. 1 . R. 
1934 All. 815 = 1934 Cr. C, 998. Persons against whom proceedings are taken under 
s. 107 are entitled to bail as of right. A. 1 . R. 1933 Rang. 165 = 6 R. R. 70 ; see also 
A. 1 . R. 1933 Rang. 164=34 Cr. L. J. 950. Grant of bail is the rule and the refusal is 
the exception. 1931 A. L. J. 515-32 Cr. L. J. i27i = 53A 931 = A. L R. 1931 All. 
356. Accused cannot be deprived of their liberty except in due course of law. 
A, 1 . R. 1932 All. 327= 1932 Cr. C. 306=33 Cr. L. J. 752. Bail should not generally 
be granted in cases of crimes punishable with long terms of imprisonment and never 
in case of murder. A. I. R. 1932 Pat. 209=13 P. L. T. 530=33 Cr. L. J. 574. That 
one of the accused should arrange for defence and for funds is not sufficient for 
grant of bail where release of accused is likely to lead to tampering of prosecution 
witnesses. A. I. R. 193? AH. 885. Bail will not be withheld as a punishment. 
A. I. R. 1933 Sind. 367 = 1933 Cr, C. 1339. Where bail has been refused by the 
Sessions Judge after considering all circumstances High Court will not interfere 
unless he has exercised discretion improperly. A. L R. 1933 Sind. 367. 

497* (i) When any person accused of any non-bailable offence is 
. arrested or detained without warrant by an 

c^eofnon-Sweo&nce'” police-station, or appears 

or is brought before a Court he may be released 
on bail, but he shall not be so released if there appear reasonable grounds for 
believing that he has been guilty of '^'‘[an offence punishable with death or 
transportation for life,] 

t[Provided that the Court may direct that any person under the age of 
sixteen years or any woman or any sick or infirm person accused of such an 
offence be released on bail.] 

( 2 ) If it appears to such officer or Court at any stage of the investigation, 
inquiry or trial, as the case may be, that there are not reasonable grounds 
for believing that the accused has committed $ a non-bailable offence,] but 
that there are sufficient grounds for further inquiry into his guilt, the 
accused shall, pending such inquiry, be released on bail, or, at the discretion 
of such officer or Court, on the execution by him of a bond without sureties 
for his appearance as hereinafter provided. 

§[( 3 ) An officer or a Court releasing any person ^ on bail under sub-section 
(i) or sub-section ( 2 ) shall record in writing his or its reasons for so doing.] 

§[(4) If, at any time after the conclusion of the trial of a person accused 
of a non-bailable offence and before judgment is delivered, the Court is 
of opinion that there are reasonable grounds for believing that the accused 
is not guilty of any such offence, it shall release the accused, if he is in 
custody, on the execution by him of a bond without sureties for his appearance 
to hear judgment, delivered.] 

* These words were substituted for the words “the offence of which he is accused’' 
by s. 136, of the Code of Criminal Procedure (Amendment) Act, 1923 (XVIll of 1923). 

+ This proviso was aded by 

t These words were substituted for the words “such offieuce^^ by z 3 id, 

§ These sub-sections were inserted by 

Cr, P, Code — 50 , 
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* [(S) A High Court or Court of Session and in the case of a person 
released by* itself, any other Court may cause any person who has been released 
under this section to to be arrested and may commit him to custody.] 

Notes.— The rule laid down in this section, for the guidance of Courts other 
than the High Court is a rule founded upon justice and equity and one which 
should be followed by the High Court as well as by every other Court unless 
anything appears to the contrary. 42 C. 25=16 Cr. L. J. 215 — 27 Ind. cas. 039. 
This section does not warrant the proposition that unless there is evidence to 
raise a strong presumption of the guilt of the accused, he must be admitted to 
bail and cannot be remanded. 6 M. 63=2 Weir. 409* The question of releasing 
an accused person on bail must be decided in accordance with what the legislature 
has enacted in this section, until this section is altered by the legislature. 6 L. 
B. R. 172=19 Ind. Cas. 171-14 Cr. U J. 171 = 6 Bur. L. A. 73- High 
Court cannot interfere and give relief under s. 497 or 49^ Cr. Pro. CcKie when 
there is no order by any Court regarding the person in remand. 27 Cr. L. J. 
1185 = 97 Ind, Cas. 945-44 Cr. L. J. 134. The words “offences punishable wnh 
death or transportation for life” in s. 497 Jnust not be taken as extending to 
offences punishable with transportation for life only. 27 Cr. L. J. 4p^ j 97 lud 
Cas. 39 ; 27 Cr. L. J. 1063. Even under the present section a Magistrate has 
discretion to refuse to release on bail in a non-bailable offence. 37 Cr. L, J. 859. 
There is no difference between English and the Indian practice. Bad is not 
to be withheld merely as a punishment and the requirements as to bail are merely 
to secure the attendance of the accused at the trial. The test is to be applied by 
reference to the following considerations amongst others : (i) the nature of the 
accusation ; (2) the nature of the evidence in support of the accusation: (3) the 
severity of the punishment which conviction will entail: (4) the character of the 
sureties, that is to say, whether there are independent or indemnified by the accused ; 
(5) the character and behaviour of the accused. 6 Pat. 802=103 Ind. Cas. 9og. 20 
Cr. L. J. 621 = 8 Pat. L. T. 557= A. I. R. 1927 Pat. 303 ; see also 5. Rang. 276=104 
Ind. Cas. 101 = 28 Cr. L. J. 773. Persons accused of non-bailable offences should not 
be released on bail as a rule, unless the case against them appears not likely to 
succeed or other special circumstances exist as justify the bail. 26 Cr. L. J, 4= A. L 
R. 1923 All. 479=83 Ind. Cas. 483. In view of the amendment of s. 497 of the Cr. 
Pro. Code, Courts will be less fettered than before. 25 Cr. L. J. 732—5^ 402 = 

38 C. L. J. 388= A, 1. R. IQ24 Cal. 476=81 Ind. Cas. 220. The powers of the trial 
Courts are restricted to those granted in s. 497. 25 Cr. L.J, 1132 = A. L R. 1924 
Oudb. 435 = 81 Ind. Cas. 956. Under s. 497 (5) High Court can re-arrest a person 
released on bail. 25 Cr. L. J. 1363= A. I. R. 1925 Nag. 228=82 Ind. Cas. 755* The 
■ High Court should not grant bail in cases of offences punishable with death or 
transportation for life except for exceptional and very special reasons. 1930 Cr; C. 
ii5i=A.I. R. 1930 Rang. 335=128 Ind. Cas. 577. The object of bail is to secure 
the appearance of accused. In granting it, the Court have to consider the- serious- 
ness of the charge, nature of evidence and severity of the sentence prescribed for 
the oflfence and sometimes, the character, means and standing of the accused. 27 
Cr. L. J. io63 = A. I. R. 1927 Nag. 53=97 Ind. Cas. 39 ; see also 3 Rang. 538=27 
Cr. L. J. 401 = A. I. R. 1926 Rang. 51 = 93 Ind. Cas. 65 ; 51 C. 402 = 38 C. L. J. 388 = 
25 Cr. L. J. 732 = 81 Ind. Cas. 220 ; 8 P. L, T. 557=28 Cr. L. J. 621 ; 51 C. 402 = 38 
C. L. J. 388=81 Ind. Cas. 220. Section 498 must be interpreted as being controlled 
by s. 497. English authorities as to grant of bail should not be followed in India. 
152 S. L. R. 435 = 29 Cr. L. J. 470=A.J. R. 1928 Sind. 142 = 109 Ind. Cas. 1 18. A 
Magistrate has no power to grant bail in cases falling under s. 409, Penal Code 
1930 Cr. C. 1151 = A.d. R. 1930 Rang. 335=128 Ind. Cas. 577. A person accused of 
murder shrill not be released on bail either by police or the Court before whom he is 
brought, if there appear reasonable grounds for believing that he has been guilty of 
the offence of which he is accused on the ground that the case against him does not 
go beyond mere suspicion., 5 Bur. L. J. 170 = 28 Cr. L. J, 188 = 99 Cas. 860. 
When the allegations against a prisoner are vague and general and are not defined 
or substantiated, bail should not be refused. 32 Bom. L. R. ii3i=A. L R. 1930 
Boni, 484= 129 Ind. Ca:s, 341. The guilt as to offences punishable with death or in 
the alternative to transportation referred to in the section includes also offences 
merely punishable with transportation. 30 Bom, L. R. 622 = 29 Cr. L, J. 901 = A. 1. 

* This sub-section was substituted for original sub-section (3) by s. 136 of 
the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 
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R. 1928 Bom. 244=111 Ind. Cas 661. Where application for special leave to appeal 
to Privy Councii has been loiged but not heard, High Court may grant bail. 49 A. 
247 = 27 Cr. L. J. 1377 = 25 A. L. J. 97 = A. L R. 1927 All. 97=98 Ind. Cas. 593. Bail 
should not be refused, unless accused is likely to abscond or terrorize prosecution 
witnesses or commit similar or other serious offence. 1929 A. L. J. 1927=30 Cr. L. J, 
718 = A. I. R. 1929 All. 614=117 Ind. Cas. 99. The present policy of law is to grant 
bail to undertrial prisoners rather than to refuse it. 7 L. L. J. 331=26 P. L. R. 440 
= 27 Cr. L. J. 30= A. 1 . R, 1925 Lah. 510=92 Ind. Cas. 590. The mere previous res- 
pectability of a man is per se no sufficient reason for giving bail when he has been 
convicted of a criminal offence. 27 Cr. L. J. 319=: A. I. R. 1926 Nag. 279=92 Ind. 
Cas. 703. The High Court should not in the case of non-bailabie offence depart 
from the rule that the accused shall be detained in custody especially in the initial 
stages of the case, except in very special circumstances. 26 Cr. L. J. 427 = 2 Rang. 
546= A. I. R. 1926 Rang. 129=85 Ind. Cas. 43. Where in the case of a Patwari 70 
years old it was found there was nobody else to instruct his counsel in giving through 
documentary evidence, held bail should not be refused. 28 O. C. 220=12 O. L.J. 
394=26 Cr. L. J. 1286 = A. I. R. 1935 Oudh. 489=82 Ind. Cas. 150. Where bail 
granted by Sessions Judge has been cancelled by High Court, the Sessions Court 
cannot grant bail unless new case for granting bail is made out. A. I. R. 1933 AH. 
895. Section 497 (i) does not apply to application for bail by persons accused under 
s. 121 A Penal Code. Section applicable is s. 497 (2). 1931 A. L. J. 515 = 1931 Cr. 

C. 612 = 39 Cr, L. J. 1271 = 53 A. 931. Section 498 is not controlled by limitations 
of s. 497 and High Court or Sessions Court has wider powers to grant bail. A. 1 . R, 
1933 Lah. 925=1933 Cr. C. 1384 ; see also 134 Ind. Cas, 842=1931 A. L. J. 515 = 53 
A. 93i = A. L R. 1931 All. 355 ; A. I. R. 1933 Bom. 492. Wording in ss. 497 and 
562 is equally to be considered disjunctively. A. 1 . R. 1933 Nag. 130 = 28 N. L. R. 
260=33 Cr. L. J. 844. High Court has jurisdiction to revise Sessions Courtis order 
allowing bail to accused. A. I. R. 1932 Lah. 433=33 Cr. L. J. 335. Where the 
charge is one of attempt to murder and injured person was not well enough to be 
subjected to indentification parade, bail should not be allowed. A, I. R. 1931 Lah. 
433=^3 Cr. L. J 335 = 33 P. L. R. 387, The words ‘*by itself” in clause (5) mean by 
the Magistrate committing to custody. A. I. R. 1933 Sind. 331 = 27 S. L. R. 197 = 
1933 Cr. C. 1078. Where an accused has been released by police he cannot be 
committed to custody. A, I. R. 1933 Sind. 331=27 S. L. R. 197. Before granting or 
refusing bail the Court should also consider whether the accused if released on bail 
temper with the evidence of the prosecution and set up false evidence in support of 
the defence. A, 1 . R. 1934 Sind. 131 = 28 S. L. Ri 47. Where there are reasonable 
grounds for believing that the accused is guilty of murder, he should not be released 
on bail. A. 1 . R. 1934 Lah. 639=35 P- L. R. 528=152 Ind. Cas. 1080. In such a 
case, no bail can be granted on the ground that there is no member in his family 
who can look after h?s case. A. L R. 1934 All. 815=1934 Cr. C. 998. 

498* The amount of every bond executed under this Chapter shall be 

fixed with due regard to the circumstances of 
of the case, and shall not be excessive : and 
the High Court or Court of Session may, in 
any case, whether there be an appeal on conviction or not, direct that any 
person be admitted to bail, or that the bail required by a police-officer or 
Magistrate be reduced. 

Notes. — A Court of Session has power under this section to grant bail in case 
of non-bailable offences. A. W. N. 1882, 234 (F. B.) This section is not controlled 
by s. 407, and it is open to the High Court to admit a person . charged with a non- 
baiiable offence to bail. 2 Weir 657. The words *‘in any case** are not to be 


Power to direct admission to 
bail or reduction of bail. 


CODE OF CRIMINAL PROCEDURE. 


[s.:5oi 



AM . ,^A, ATT 701=3^ Cr. L. T. 684. Where offence is serious and 

\nn\aliabfe and'^punishabie with death or transportation, grant of bail is not a 
”°1 a' hni k nn exception particularly when prosecution evidence is closed and 
Sessions Ju ige has refused bail. A. I. K.- I 93 i All- 5 ° 4 jS. A, i t^- 33 r 

? T lo-’i A L T n-K- Granting of bail is in the discretion of the Court. 33 
p pR" 4 ^ = „Cr‘ L.T497. No accused has right to be allowed to argue in 

^ers;rap1li:a?fon1or biil.l^. R. i93X AH. 356=53 A. 931 = 33 f-L. L 1371 = 

lom ALT at: Section 337 controls s. 498. 38 Cr. L. J. 439= A. I. K. W 27 

T?T= loi ind. Gas. 471. The discretion under s. 498 is absolute, but it l>e used 

SS 1 annlS;r"?r 9 i®e%ceslc^^^^^^ 

Cr Pro Code though an interim security, if considered too high, “^7 • 

a Cr L. T 8 i 3=A I. 1930 Lah. 529=135 Ind. Cas. 222. A Sess^"/ Jjjdge has 

wide powers under s. 498- 51 A. ^3-1929 A. L. J. 585 30 ^ T^^ 7 II = A 1 

TQ2Q All. 020 ; see also 117 Ind. Cas. 99=1929 A. L. J._ 927=30 Cr. L. J. 7it^^a. i- 

?Q2Q All 614 Section 498 does not confer jurisdiction upon Court to grant bail 

Snd’ngtte ?iuU rf .. .ppfation » C».ca fb. leave app»l 
coC c;8t:==:24 Cr. L. J. 632=72 Ind. Cas. 362 ; see also 25 Cr. L. J- 
59.^’BaU can be allowed by the Sessions Judge^ against an orHer under s.^nS. s. 
T32 f2l does non control s. 498. 5*2 G. 369 — 37 C. L. J. 592=24 Cr. L. J. 95 o * • 
T022 Cal 722=75 led. Cas. 537. Bail with intention of moving for special leave to 
Privv Council to appeal against sentence of rigorous imprisonment was not granted. 
2 i N lT i 6 =27 Cr.L T. i 85 = A.I.R.i^^^ Ind. Cas. 1001. An 

Appellate Court in admitting the appeal may tnention in the order *at thepun.g,- 

ment should be suspended till the disposal of the appeal. 22 A. L. J. 1103-28 Cr. 

L. J. 367=A. I. R. 1925 All. 218=84 Ind. Gas. 719. 

499 (t) Before any person is released on bail or released on his own 

^ ^ . bond, a bond for such sum of money as the 

Bond of accused and sureties. police-ofiScer or Court, as the case may be, 
thinks sufficient shall be executed by such person, and, when he is released 
on bail, by one or more sufficient sureties conditioned that such person shall 
attend at the time and place mentioned in the bond, and shall continue 
so to attend until otherwise directed by the police-officer or Court, as the 

^(2) the case so require, the bond shall also bind the person released 
on bail to appear when called upon at the High Court, Court of Session ot 
Other Court to answer the charge* 

Notes.— -The time and place of appearance must be mentioned in the ball bond. 
1885 A. W*. N. 44. A bond undertaking to produce the accused whenever required, 
but not mentioning the time and place is not illegal. A. I. R. 192B Cal. 261. When 

a bond should be forfeited, Vide 49 A.. 895== A. L. J. 537*® 28 Cr. L. J. 576==* X02 Ind. 

Cas. 554 ; see also 19 Cr L. J. 687. 

600 . (i) As soon as the bond has been executed, the person for whose 

appearance it has been executed shall be re- 

Discliarge from custody. leased ; and, when he is in jail, the Court ad- 

mitting him to bail shall issue an order of release* to the officer in charge of 
the jaii» and such officer on recipt on the order shall release him. 

(2) Nothing in this section, section 496 or section 49 ?" shall be deemed to re- 
quire the release of any person liable to be detained for some matter other than 
that in respect of which the bond was executed. 

501 . If, through mistake, fraud or otherwise, insufficient sureties have 
„ . accepted, or if they afterwards become insuffi*- 
Power to order sufficient Court may issue a warrant of arrest 

brought before it and may order him to find 
Sufficient sureties, and, on his failing so to do, may commit him to jail. 

Notes. — ^tbis section applies where there is a surety. 3^ 1088,^ In such 

a case increased amount of bail can be demanded. 4 P. W, R. 1912. This section 

* Si 0 Sch. ^ 
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applies to insuflicient sureties accepted through mistake, fraud or the like. 17 
Cr. L. J, 132-38 M. io 88-;33 Ind. Cas, 308. " 

502. (i) All or any sureties for the attendance and appearance of a 

Discharge of sureties. person rele^ed on bail raay at any time apply 

to a Magistrate to discharge the bond, either 
wholly or so far as relates to the applicants. 

( 2 ) On such application being made, the Magistrate shall issue his warrant 
of arrest directing that the person so released be brought before him. 

(3) On the appearance of such person pursuant to the warrant, or on his 
voluntary surrender, the Magistrate shall direct the bond to be discharged 
either wholly or so far^ as relates to the applicants and shall call upon such 
person to find other sufficient sureties, and, if he fails to do so, may commit 
him to cus tody. 

Notes.-— A surety bond cannot be forfeited without complying with the pro- 
mions of sub-section (2). 95 Ind. Cas. 768=27 Cr. L. J. 848. A Magistrate 
should cancel the bail bond on the application of the surety, g Bom. L. R. 1215. 
The sureties are discharged from liability on the death of the accused by suicide. 
17 Cr. L. J. 393=si8 Bom. L. R. 683 — 35 Ind. Cas. 825. Magistrate has no power 
after the appearance of the accused to attach bail money deposited by the surety to 
realise the fine imposed by the conviction, no L. J. 296 = 26 Cr. L. J. 113== 
A. i. R.^ 1924 Oudh 396=83 Ind. Cas. 673, Where a surety applies for discharge, 
his security bond cannot be forfeited without complying with the provisions of s. 
502 Ci. (2), 27 Cr. L. J. 848 = 95 Ind. Cas. 798. 


CHAPTER XL. 

Of Commissions for the Examination of Witnesses. 

503. ( 1 ) Whenever, in the course of tan inquiry, a trial or any other 
,, , . . proceeding under this Code, it appears to a 

mYy bedisjSwil.’^ ' Pr^idency_ Ma^trate, a 

a Court of Session or the High Court that the 
examination of witness is necessary for the ends of justice; and that the 
attendance of such witness cannot be procured without an amount of delay, 
expense or inconvenience which, under the circumstance of the case, would, 
be unreasonable, such Magistrate or Court may dispense with such attendance 
- . . . , and may issue a commission to any District 

oro?edure^theTeuMer’°" Magistrate or Magistrate of the first class, within 

proceoure tnereunaer. ^ jurisdiction such witness 

resides, to take the evidence of such witness. 

(2) When the witness resides in the territories of any Prince or Chief 
in India in which there is an officer representing the British Indian Govern* 
ment, the commission may be issued to such officer. 

(3) The Magistrate or officer to whom the commission is issued, or, if he 
is the District Magistrate, he, or such Magistrate of the first class as he appoints 
in this behalf, shall proceed to the place where the witness is or shall summon 
the witness before him, and shall take down his evidence in the same manner, 
and may for this purpose exercise the same powers, as in trials of warrant- 
cases under this Code. 

(4) Where the commission is issued to such officer as is mentioned in sub- 
section ( 2 ), he may delegate his powers and duties under the commission to 
any officer subordinate to him whose powers are not less than those of a 
Magistrate of the first class in British India. 

Notes. — In granting commissions to purdah women the customs and habits of 
the people should be taken into consideration. 15 C; 775* This section allows the 
examination of a ghosa woman, who appears as witness in a case on commission. 
2 Weir 659 ; see also 5 A. 9.2 5 ^4 C. 551 5 xx P., W. R. 1913 * The issue of a 
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coiBmission lies entirely in the direction of the Court. 8 C. 896. A purdah woman 
of whose identity is in question must be examined in chambers rathp* than 
on commission, 31 Cr. L. J. d. R. 193 ^ Sind, 56=120 Ind. Gas. 5i'8. 

Commission should be very sparingly used and only in cases where real hard- 
ship or inconvenience fs felt. 20 S. L. R. 28 = 27 Cr. L. J. 89=A. L R. 1926 
Smd. 124=91 Ind. Cas. 393. The issue of a commission for the examination 
of an important witness in a serious criminal trial is much to be deprecated. 
3 Pat. L. T. 398 = 23 Cr, L. J. 2 i 8=A. I. R. 1922 Pat, 40=65 hid. Cas. 1002, Com- 
mission can be issued if attendance of the witness cannot be secured without 
unreasonable expense. 4 Lah. L. J. 538 = 25 Cr. L. J. 652 = A. I. R. 1923 Lah. 73= 
81 Ind. Cas. 140, The Assistant Master of Mint of the Calcutta Mint is an expert 
witness and there is no illegality in allowing him to be examined on commission. 
12 0 . L, J. 497 = 2 O. W. N. 377 = 26 Cr. L. J. 1232 = A. I. R. 1925 Oudh. 616=88 Ind, 
Cas. 848. Additional District Magistrate audiorised to exercise all powers^ of a 
District Magistrate can issue commission for examination of witnesses within his 
own jurisdiction. 24 Cr. L. J. 622=A I. R. 1923 Lah. 158 = 73 hid. Cas. 510, A 
commission for examination of witness in a Native State should not be returned 
on the ground that there was no Resident Political officer in the State, it must 
sent to the Political officer wherever he may be, and the latter should secure the 
attendance of the witness and his evidence. 9 Lah. 347 = 29 Cr. L. J. 202 = 30 
P. L. R. 188= A. I. R. 1938 Lah. 76=106 Ind. Cas. 794 Foreign prince cannot be 
examined on commission. 16 N. L. J. 110=29 N. L. R. 315 = 34 Cr. L. J. 797 = 
A. I, R. 1933 Nag. 226. Chief of Bhopal is a foreign prince and British India Courts 
have no jurisdiction over him. Ibid. Ss. 503 and 506 should be used sparingly and 
only in clearest possible case. The fact that the witness temporarily ill is no ground 
for examining him on commission. 13 P. L. T. 345 = 33 Cr. L. J. 942=A. I. R. 1932 
Pat 242. 

604 . (i) If the witness is within the local limits of the jurisdiction of 
... any Presidency Magistrate, the Magistrate, 

Commission m case of qj. ^ouri; issuing the commission may direct 

dency-to«rn Presidency Magistrate,] 

^ * who, thereupon may compel the attendance of, 

and examine, such witness as if he were a witness in a case pending before 
himself. 

When a commission is issued under this section to a Chief 
Presidency Magistrate, he may delegate his powers and duties under the 
commission to any Presidency Magistrate subordinate to him.] 

"( 2 ) Nothing in this section shall be deemed to affect the power of the 
High Court to issue commissions under the Slave Trade Act, 1876^ 
section 3 . 

505 . (i) The parties to any proceeding under this Code in which a 

commission is issued, may respectively forward 
may examine wit- interrogatories in writing which the Magis- 
trate or Court directing the commission may 
think relevant to the issue, and the Magistrate or officer to whom the 
commission is directed, §[or to whom the duty of executing such commission 
has been delegated] shall examine the witness upon such interrogatories. 

(2) Any such party may appear before such Magistrate or officer by 
pleader, or if not in custody, in person, and may examine, cross-examine and 
re-examine (as the case may be) the said witness. 

Notes.— Examination on commission in the absence of both complainant and 
accused is most unsatisfactory. 37 Cr. L. J. 84o = A. L R. 1926 Lah. 567 = 95 Ind, 
,Cas. 760. - . , ; , 

* These words were substituted for the wr^rds **the said Presidency Magistrate’* 
by s. 137 of Criminal Procedure (Amendment) Act. 1922 (XVill of 1923). 

f This sub-section was inserted by s. 137, Ibid. 

t 39 & 4 Viet, c. 46, 

■§■ These words were ■ Inseiied . by. ' s, . xsS.Jfyd, 


Parties 

nessess. 
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506 . Whenever5 io the course of an inquiry or a triai or any other 
„ r ••TOT proceeding under this Code before anv 

dTnaTMtgisnrto app“y Magistrate mher than a Presidency Magistrate, 
issue of cornmission. District Magistrate, it appears that a com- 

mission ought to be issued for the examina- 
tion of a witness whose evidence is necessary for the ends of justice, 
and that the attendence of such witness cannot be procured without an 
amount of delay, expense or inconvenience which, under the circum- 
stances of the case, would be unreasonable, such Magistrate shall apply to the 
District Magistrate, stating the reasons for the application ; and the District 
Magistrate may either issue a commission in the manner hereinbefore provided 
or reject the . application. 

Notes. — Examination of witnesses by commission is not a satisfactory mode of 
procedure either in civil or criminal cases. 91 Ind. Cas. 393. An issue of commission 
by the District Magistrate, in a case pending before a subordinate Magistrate, 
without referring to him is improper 2 S. L. R. 8. Before it becomes incumbent 
on a Magistrate to take action undar s. 506 it must appear that the evidence of the 
witness is necessary for the ends of justice. 33 C. W. N. 1088 = 31 Cr. L, J. 645=124 
Ind. Cas. 325. Party having case pending before Bench Magistrate should proceed 
under s. 596 for examining witness on commission. A. I. R. 1933 Sind 278= 1933 
Cr. C. 952. 

507 . (i) After any commission issued under section 503 or section 506 

been duly executed, it shall be returned, 
together with the deposition of the witness 
examined thereunder, to the Court out of which it issued ; and the commission, 
the return thereto and the deposition shall be opened at all reasonable times to 
inspection of the parties, and may, subject to all just exceptions, be read in 
evidence in the case by either party, and shall form part of the record. 

( 2 ) Any deposition so taken, if it satisfies the conditions prescribed by 
section 33 of the Indian Evidence Act, t872,* may also be received in evidence 
at any subsequent stage of the case before another Court. 

Notes. — Vide, 19 C. 113 ; 19 B. 749. 

508 . In every case in which a commission issued under section 503 or 

Adjournment of inquiry or So6, the inquiry, trial or other proceed- 

^ mg may be adjourned for a specified time reason- 
ably sufficient for the execution and return of 

the commission, ‘ 

Notes. — Vide 19 C. 113. 


CHAPTER XLI, 

‘Special Rules of Evidence. 

509 . (i) The deposition of a Civil Surgeon or other medical witness, 
^ 1 -x taken and attested by a Magistrate in the 

presence of the accused, or taken on commission 
under Chapter XL, may be given in evidence in 
any inquiry, trial or other proceeding under this Code, although the deponent 
is not called as a witness. 

(2) The Court may, if, it thinks fit summons 
and examine such deponent as to the subject- 
matter of his deposition. 

Notes.— -This section does not require that to render the evidence of a medical 
witness admissible at the trial before the Court of Session it should be recorded by 
the Magistrate who is making the inquiry into the case, but permits expressly the 


Power to summons medical 
witness. 
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400 

aepasidon of medical witness 

ofVe accused to be Sf ?on oTmedicT Magistrate to 

'dfira e Xes nof ftsel iLkl eviLce inadmissible. A. I. R, 1933 Lab 
append certificate “ ^uej-e the cross-examination of a medical 

13^=34 Cr. L. J. 443 .= ^933 Cr. C. 342. Lsgiou Court should not admit his 

witness is reserved m the “t“™Uourt the bession^^^^^^^ L. T. 32 = A. 

previous deposition without summoning .j.j^ ^ ^ of medical witness taken 

1 . R. 1923 Pat. 116=60 Ind. Cas. 662. the stateinei be recorded 

and attested by ® admissMe in evidence in the Sessions 

with the utmost care and hccuracy^ as it _ is ^adm „ r j 380=20 O. C. 61 = 38 Ind. 

Court even in the absence ot the witness. 18 Cr. t. j. jco 

Cas. 764- 1 r 

510. d« 

Report of Chemical Exa- Examiner to Government upon any matter or 
miner. thing duly submitted to him for e^mmation or 

. , . tKa course of anv Proceeding under this Code, may be 

SS^a^'evTtoSto ai tav«r. trial »' ol»«' “jlal if i. 

Not6S.-Tha report » Chemlc^ Exammn ^ l ^ 

bear the signature ^e J^reportV Chemical Examiner made before 

App. 122= 15 W. R. 49 . 2 W . jyg without his examination in person, 

the institution of ptf eeding VheSical Examiners report does not require 

20 Cr. L. J. 266= 50 Ind. Cas and used as such. It cannot 

formal proof; but it must be tendered ^ ^ j 864=26 Cr. L. J. 200= A. I. R. 

be for the first time used m ^g gf ^e Professor of Anatomy is not 

1924 All. 19.3=83 Ind- Cas. 904. The certiti t gg 

perse admissible m evidence and used as suc^.^^ ^ ^ 339.= 84 Ind. Cas. 643- 

jiEr" fba. io, '•“iStlTt' 'STi. 

blood stained clothes which reached Chemical ^xaminer,^ 
alleged to be despatched m not a mere t^^h . 

V934 Lab. 150= 16 Lab. 310 ; A. 1 . R. i 934 All. 874. 

*>1 1 In any inquiry, trial or other proceeding under this Code a previous 

511. inanymquiy, acquittal may be proved, in addition 

Previous conviction or ac- other mode provided by any law for the 

quittal. time being in force— _ , r 

f/y'i hv an extract certified under the officer having the custody of the 
^ ^ ^ records of the Court in which such conviction or acquittal was had, 
to he a coDV of the sentence or order, or, _ , , , re 

(m in cie of a Siviction, either by a certificate signed by the officer in 
^ charge of the jail, in which the punishment or any part thereof 
was inflicted, or by production of the warrant of commitment 
under which the punishment was suffered 5 . - 

together with, in each of such Les, evidence as to the identity of the accused 
person so convicted or acejuitted* 

"Motes The certified extract contemplated by CL {<i) of s. 51 1 is a copy of Ae 

l> 40 ties.— inecerimeu^Lid-t-L ^ In order to prove previous conviction, 

. S?r W of ffie accused mu. be pmved to 

FuTd^toTr^vf previous^ tbe provisions of 

oteerved. 151 Ind. fcas. 719=36 P- L. R- 7 5 see also A. I. R. 1934 Lab. 693-35 P- 

L. R. 697. 
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512. (i) If it is proved that an accused person has absconded, and that 
^ r * 1 . ti^ere is no immediate prospect of arresting him, 

Record of evidence in ab- Court competent to try or commit for trial, 
sence ot accused. person for the offence complained of, may, 

in his absence, examine the witnesses (if any) produced on behalf of the prose- 
cution, and record their depositions. Any such deposition may, on the arrest 
©f such person, be given in evidence against him on the inquiry into, or trial 
for, the offence with which he is charged, if the deponent is dead or incapable 
of giving evidence or his attendance cannot be procured without an amount of 
delay, expense or inconvenience which, under the circumstances of the case, 
would be unreasonable. 

(2) If it appears that an offence punishable with death or transportation 
, ^ , has been committed by some person or persons 

Record of evidence when l-jie Court may direct that any 

offender unknown. Magistrate of the first class shall hold an inquiry 

and exemine any witnesses who can give evidence concerning the offence. Any 
depositions so taken may be given in evidence against any person who is 
subsequently accused of the offence, if the deponent is dead or incapable of 
giving evidence or beyond the limits of British India. 

J^otes — It is not open to a Magistrate to decline to call for the documents 
desired by the complainant or to record any evidence on his behalf, on the ground 
that the accused has absconded and no enquiry was being then conducted ; he is 
bound in such a case by the provisions of s. 5*2.^ 2 Bom. L. R. 707. ^ Before a 
deposition recorded under this section can be admitted in evidence it must be. 
proved that the deponent is dead, or incapable of giving evidence, or that his 
attendance cannot be procured without an amount of delay, expense or inconvenience, 
which under the circumstances of the case, would be unreasonable. U. B. R. 
(1897-1901) Vol. I, 114 ; 10 C. 1097 ; 157 1^-. l^d- Clas. 119=^12 Cr. 

L. 7. 214, To satisfy the requirements of section 512 all that is necessary is proof 
that the accused absconded and not a finding by the Court to that effect. 6 Lali. 
489. Evidence taken in his absence cannot be admitted unless it is proved and 
found that the accused had absconded at the time. 13 A. L. J. 1043= jb Cr. L. J. 801 — 
38A, 29=31 Ind. Cas. 817. Convicting and sentencing absent accused is wholly lilegal 
and liable to be set aside. 26 P. L, R. 239=28 Cr. L. J. 971 = A. 1. R 1927 Lah. 
870=105 Ind. Cas. 683. As a rule, Magistrate should record a finding that accused 
has absconded before taking evidence. 48 A. 375=24 P. L. J. 394—27 Cr. L. J. 
247=26 P. L. R. 845 = A. I. R. 1926 Lah. 83 ; 48 A. 375 = 27 394-27 Cr. 

L. T. 874= A. I. R. 1926 All. 340 = 96 Ind. Cas. 122. Mere omision to read a finding 
that there was no immediate prospect of^ arresting accused who had clearly 
absconded does not render evidence inadmissible. 41 A. 60=20 Cr. L. J. 6--16 
A L. T 902=48 Ind. Cas. 481. Generally a certificate granted by a qualified 
doctor is sufficient evidence of accused’s inability to attend unless the certi- 
ficate is to be disregarded for any reason. 25 Cr. L. J. 631— A. 1. R. 1925 
Lah 101 = 81 Ind. Cas. 126. Evidence recorded m a different case m which, 
another accused was charged with the same offence cannot be read unless the^ 
provisions of s. 33 of the Evidence Act are complied with._24 Cr. L. J. 828=25 
O. C. 142= A. I. R. 1922 Oudh. 254=74 Ind. Cas, 860. A deposition recorded under; 
s 512 can be read only if deponent is dead, incapable of giving eviden^ or his ^ 
att^dance would cause unreasonable delay, expense or inconvenience. That he, 
cannot remember the details is no sufficient reason. 76 Ind. (^5. 31-25 Or. L. J.^ 
95= A. I. R. 1924 Lah. 605; see also 46 B. 120=23 Bom. L, R. 839=22 Cr. L.J. , 
620=63 Ind. Cas. Cas. 156, 


CHAPTER XLIL 

Provisions as to Bonds. 

on is requiiGtl by any or officer to execute, 

a bond, with or without sureties, such Court 
or officer may, except in the case of a bond for 
good behaviour, permit him to deposit a ,st^ 
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Procedure 

bond. 


40s,;.' 

of money or Government promissory notes to such amount as the Court or 
officer may fix, in lieu of executing such bond. 

■KTrtfiaa TLfi* Pniirf cannot reauire deposit in addition to bond. Rat. Un, 

Cr C 671 The deposit money should be returned, on the accused’s appearance, 
u O L T 2Q6 ii9A.L. J. 887. Where surety executes bond for regularatten- 
dlnce of accused^ and accused absconds but surety am^nt was r^ahred from 
property of accused, the surety is not relieved of his liability. A. I. Smd. 

320=1933 Cr. C. 1074. Surety must have personal stake in seeing tnat accusea 

carries out his obligations. A. I. R. I 935 Pat. 195. 

514 . (i) Whenever it is proved to the 
on forfeiture of satisfaction of the Court by which a bond under 
this Code has been taken, or of the Court of a 

Presidency Magistrate, or Magistrate, of the first class =atisfaction of 

or when, the bond is for appearance before a Court, to the satistaction ot 

®“ 1 haSh bond has been forfeited, the Court shall f ® thi 

such proof, and may call upon any person bound by such bond to pay the 

penalty thereof, or to show cause why It should not be paid, 

(2) If sufficient cause is not shown and the penalty is not paid, the Court 
may proceed to recover the same by issuing a warrant f for the attachment and 
sale of the movable property, belonging to such person or estate if he be dead. 

( 3 ) Such warrant may be executed within the Local limits of the junsdic 

tion of the court which issued it : and it shall authorize the ^ 

sale of any movable property belonging to smh person without s^h limits, 
when endorsed by the District Magistrate of Chief Presidency Magistrate 
within the Local limits of whose jurisdiction such property is found. 

(4) If such penalty is not paid and cannot be recovered by such attachment 
and sale, the person so bound shall be liable, by order of the Court which issued 
the warrant, to imprisonment in the civil jail for a term which may extend to 

six months. . 

(5) The Court may, at its discretion, remit any portion of the penalty 

mentioned and enforce payment in part only. r r -x. u- > 

(6) Where a surety to a bond dies before the bond is forfeited, his estate 

shall be discharged from all liability in respect of the bond.t ^ 

I (7) .When any person who has furnished security under section lOO or 
, sbction irB or section 562 is convicted of an offence the commission of which 
constitutes a breach of the conditions of his bond, or of a bond executed in heu 
of his bond under section f;T4 B, a certified copy of the judgment of the Court 
by which he was convicted of such offence may be used as evidence in proceed- 
ings under this section against his surety or sureties, and, if such certified copy 
is so used, the Court shall presume that such offence was committed by him 
unless the contrary is proved. 

Notes, — An order forfeiting a surety bond or bond for good behaviour need not 
be passed at the same time as the conviction of the person for whom the bond is 
executed. 27 Cr. L. J. 326=92 Ind. Cas. 742. Under this section a surety is bound 
to produce the accused at the trial of the case on penalty of his security bond being 
enforced. 97 Ind. Cas. 672, It is the duty of the surety to see that the accused 
does not run away but where a surety had failed to produce the accused by reason 
of an illegal order passed by a Magistrate which the surety was not bound to carry 
out and where there is no connivance and no negligence it cannot be said that the 
surety had acted irresponsibly so as to be penalised, 49 A* 525=^25 A. L, J. 537, 

Sch. V., Forms 5 CL 1 V to LIIL — 

f This word was substituted for the word “distress” by s. 1 39 of the Code of 
Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 

t The words ‘%ut the party who gave the bond may be required to find new 
surety” were, omitted by sec* 139 
§ This sub-section was inserted by 
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Magistrate need not record a finding as to forfeiture of bond before calling upon the 
surety to show cause why he should not pay the amount. ii P. L. T. 578. Forfeiture 
can be incurred only in terms of the bond. Ibid. Two steps are to be taken under 
this section, viz. it must be proved that the bond has been forfeited grounds, where- 
of Court must record, and secondly Court may call upon security to pay or show 
cause, A. I. R. 1928 Cal. 261 Order of forfeiture not in terms of the bond cannot be 
sustained. A. I. R. 1930 Pat. 519. If Court discharges accused bond becomes 
cancelled. 26 Cr. L. J. 400= A. 1. R. 1925. Oudh. 314=84 Tnd. Cas. 944. Where a 
person is required to execute a bond is a minor, it may be executed by surety only. 
No such provision is for a major. 29 Cr. L. J. 491 = A. LR. 1928 Lah. 318= 109 
Ind, Cas. 219. Where Court does not sit on the day fixed security cannot be forfeited 
for non-appearance of accused or for non-production of them, 9 L. L. J. 41 ^ ==29 
P, L. R, 331 = A. L R. 1928 Lah. 20=106 Ind. Cas. 108. Bond should not be forfeited 
if accused had been arrested and hence could not be produced. 4 Pat. 254=6 P. L. T, 
397 = 26 Cr. L. J. 833 = A. I. R. 1925 Pat. 389=86 Ind. Cas. 657. Court must record 
a finding on some evidence that bond has been forfeited before calling upon surety 
to show cause, ii P. L. T. 572 = 31 Cr. L. J. 420= A. 1. R. 1929 Pat. 643=122 Ind. 
Cas. 532; see also 67 Ind. Cas. 830=3 Pat. L, T. 381. Liability of sureties to 
produce accused does not terminate merely because he was under arrest for a day 
or two between date of bond and date of appearance.^ A. I. R.^ 1931 Pat 19=130 
Ind. Cas. 161. Bond imposing penalty must be considerd strictly. A. I. R. 1932 
Bom. 290=33 Cr. L. J. 628=56 B. 220. Where bond was forfeited but the accused 
was subsequently found, the amount -was reduced from Rs. 2000 to Rs. 500. A. I. R. 
1933 Lah. 42 = 145 Ind. Cas. 967, Temporary arrest of the accused does not make 
the liability of the accused to cease. A- I. R. 1931 Pat 19=12 P. L. T. 814=32 Cr, 
L. J. 467. Bonds for appearance before police under ths Bombay City Police Act 
cannot be forfeited under s. 514. 42 B. 400= 19 Cr, L, J. 607 = 20 Bom. L. R. 379=“ 
45 Ind. Cas. 511. Bond of surety is not forfeited if an offence is committed in a 
Native State. 26 P. R. Cr. 1918=19 Cr. L. J. 924=47 Ind. Cas. 440. Even if 
original agreement is void surety is liable as a principal debtor under s. 514, 
2 Lah. 204=85 P. L. R. 1921 = 22 Cr. L. J. 662 = A. I. R. 1921 Lah. 79=63 Ind. Cas. 
954. Surety bond must be strictly construed according to the terms and Court 
cannot opine that surety has a different intention. 23 Cr. L. J. 68=65 420, 

In the case of bonds for appearance of accused Court need not have any further 
proof than order for bail, bail bond and absence of accused, i i P. L. T. 57 5 = 31 
Cr. L. J. 605 = A. I. R. 1929 Pat. 658. Bond by accused to a Magistrate who had no 
jurisdiction and was not competent to admit him to bail, for appearance before 
another Court out-side his jurisdiction is null and void, 31 Cr. L. J, 2= 1930 A. L. J. 
199= A. I. R. 1929 All. 914=120 Ind. Cas, 194, Where penalty is not paid Court 
should first issue warrant for attachment and sale of moveable property or if surety is 
dead of his estate. 30 Cr. L. J. 346= A. I. R. 1928 Rang. 310=114 Ind. Cas. 682. 
It is nowhere laid down that the person giving the bond should actually be convicted 
before proceedings are taken against surety. 30 Cr. L. J, 203 = 5oA. 666. A surety 
cannot be asked to produce the accused at a different place. 38 C. W. N. 804= 
A. I. R. 1934 Cal. 763. Surety is bound to produce the accused only on the date 
fixed and not on any other date. A. 1. R. 1934 Lah. 294=1934 Cr. C. 525. Where a 
surety bond has been forfeited the Court in the first instance should proceed to 
recover the amount by issuing a warrant for the attachment and sale of the movable 
properties of the surety and if the amount be not realised thereby them the surety 
may be imprisoned in civil jail. A. I. R. 1934 All. 1046=1934 Cr. C.^ 1329. Where 
bond has been executed by surety alone and not by the accused it is not invalid. 
A. I. R. 1934 AIL 1046. A bond executed by a surety is in the nature of a contract. 
A. LR, 1934 Sind. 152=1934 Cr. C. 114. A surety bond does not cease to have 
effect by reason of the transfer of a case. 38 C. W. N. 852= A. L R. 1934 Cal. 785 = 
1924 Cr. C. 1207 ; but see 26 Cr. L. J. 389=2 Rang* 581 = A. I. R. 1925 Rang, 153=* 
g4 Ind. Cas. 933. Where a person denies execution of bail bond. Magistrate cannot 
order forfeiture without evidence proving execution by him. A, 1. R. 1935 Cal. 336. 

* 514A. When any surety to a bond under this Code becomes insolvent or 

dies, or when any bond is forfeited under the 
Procedure in case of m sol- provisions of section 514 , the Court, by whose 
vency or death of surety or ^ Oj a Presidency 

when a bond is forfeited. Magistrate or Magistra;te of the first class, may 

Section 514 A was inserted by s. 140, of ; Code of Criminal Procedure 

(Amendment) Act, 1923 (XVIIT of 1923)- 
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rson from whom such security was demanded to furnish fresh security 
;e with the -directions - of : the ^ original' order,. and 
shed, such Court or Magistrate may proceed as if there has been 
complying with such original order. 

When ■ the person ■ required ' b -any Court or officer to execute 
a bond is a minor, such Court or officer may 
quired from a accept, in lieu thereof, a bond excuted by a 
surety or sureties only.] 

All orders passed under section 5^4 ^^7 Magistrate other than 

a Presidency Magistrate or District Magistrate, 
Dm, and revision shall be appealable to the District Magistrate 
ier section 514. so appealed, may be revised by him. 

■Vide 25 Cr. L. J. 445 J 5 P* R- 1905 ; A- 1 - R- ^934 Sind. 

'he High Court or Court of Session may direct any Magisirate 
I direct levy of to lovy the amount due on a bond to 
e on certain appear and attend at such High Court or Court 
s. of Session; 

-Vide 14 C. W. N. 259. 


CHAPTER XLIIL 
Of the Disposal of Property. 

t[616A. When any property regarding which any offence appears 

to have been committed, or which appears to 
Order for custody and have been used for the commission of any offence, 
disposal of ijroperty pending produced before any Criminal Court during 
trial m certain cases. inquiry or trial, the Court may make such 

order as it thinks fit for the proper custody of such property pending the 
conclusion of the inquiry or trial, and, if the property is subject to speedy or 
natural decay, may, after recording such evidence as it thinks necessary, order 
it to be sold or otherwise disposed of.] 

is proposed to add to the Chapter a new section to enable the 
Sburt th pass order for the custody or disposal of property during an inquiry ^ — 
Stdtemeni of Objects and R&asons, Under section 516 A, Court has to make order 
for proper custody of property in order to preserve it as evidence- 35 L. W. N. 
r98«32 Cr. L. J. 983= A. L R* 1931 Cal. 455. A Motor car cannot be said to have 
been used by accused for offence under s. 338, and cannot be detained pending con- 
clusion of trial. 33 P. L. R. 3 ^ 6 := 33 Cr. L. J. 347 = A. I. R. 1931 Lab. 565, 

517. (1) When an inquiry or a trial in any Criminal Court is concluded, 

the Court may make such order as it thinks 
Order for disposal of pro- ^he disposals by destruction, confiscation, 

perty regarding which offence delivery to any person claiming to be eoti- 

committed. , , 
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( 2 ) When a High Court or a Court of Session makes such order and can* 
not through its own officers conveniently deliver the property to the person 
entitled thereto, such Court may direct that the order be carried into effect 
by the District Magistrate. 

^L( 3 ) When an order is made under this section such order shall not, 
except where the property is livestock or subject to speedy and natural . decay, 
and save as provided by sub-section (4), be carried out for one month, or, 
when an appeal is presented, until such appeal has been disposed of]. 

t [( 4 ) Nothing in this section shall be deemed to prohibit any Court from 
delivering any property under the provisions of sub*section (i) any person 
claiming to be entitled to the possession thereof, on his executing a bond with 
or without sureties to the satisfaction of the Court, engaging to restore such 
property to the Court if the order made under this section is modified or set 
aside on appeal.] 

% Explanation. — In this section the term ‘^property’ ^ includes, in the case 
of property regarding which an offence appears to have been committed, not 
only such property as has been orignally in the possession or under the 
control of any party, but also any property into or for which the same may 
have been converted or exchanged, and anything acquired by such conversion 
or exchange, whether immediately or otherwise. 

Notes. — Where a Magistrate finds the accused not guilty of the offence of 
cheating and acquits him, he cannot order that the property in respect of which the 
offence was alleged to be committed and which is in possession of the accused should 
be restored to the complainant. 27 Cr. L. J. 853=95 Ind. Cas. 933= A. I. R. 1926 
Cal. 1043. The High Court has power to order restitution but a third party before 
he can be prejudiced by such an order should have notice of the intended order. 
105 Ind. Cas. 452. Cash is not, strictly speaking, property within the meaning of 
section 517, except in so far as it is capable of being possessed and identified in 
specie. 89 Ind. Cas. 259=26 Cr. L. J. 1315. ‘"Property” includes any property in 
respect of possession of which whatever offence is committed. 51 M. 606=29 Cr. 
L. J. 322=54 M, L. J. 312= A. I. R. 1928 Mad. 194=108 Ind. Cas. 65. Section 517 
applies only to movable and s. 522 to immovables. 22 Cr. L, J. 110=59 Ind- Cas. 
414. Where motor bus was sold under hire purchase agreement, but on default 
owner launched a complaint, held Court should restore the bus to hirer from whom 
it was seized and direct complainant to a ciyil suit. 35 C. W. N. 198= A. I. R. 1931 
Cal. 4555 see olso 50 M. L. J. 90i=A. I. R. 1931 Mad. 17 = 129 ind. Cas. 458. 
Subject of criminal breach of trust is also an article stolen and must be restored to 
the real owner unconditionally, unless there is a bona fide dispute about title. 
3 Luck. 494=5 O. W. N, 281 = 29 Cr. L. J. 988=A. 1 . R, 1928 Oudh. ind, 

Cas, 130. If title to seized property is doubtful it must be ordinarily returned to 
person from whom it was taken. 50 M. 915 = 53 M. L. J. 309= 1927 M. W. N. 692= 
28 Cr. L. J' 870= A. I. R, 1927 Mad. 797=104 Ind. Cas. 719. Order can be passed 
at or soon after the close of the case and not before and need not necessarily be in 
favour of the person from whom the property was taken. 7 L. L. J. 625=26 Cr. 
L. J. 153= A. L R. 1926 Lah. 9=89 Ind. Cas. 973. Where elephant was seized from 
accused on a charge of abetment of theft of the animal, held on his acquittal it should 
be returned to him and not to complainant. 54 C. 283=28 Cr« L. J. 546= A. I. R. 
1927 Cal. 532 = 102 Ind. Cas. 482. If the property is not proved to have been 
stolen during the dacoity or to have been complainant's property, it must be restored 
to person producing it. 26 Cr, L. J. 737=6 L. L. J. 213=86 Ind. Cas. 273. Trial 
Court can after judgment pass orders as 10 exhibits ; so can an Appellate Court, 
26 Cr. L. J. 518=3 Bur. L, J. 302 = 85 Ind. Cas. 358. The amended Court gives 
power to order confiscation. 38 C. W. N. 1094=26 Cr. L. J. 3oo=A. 1 . R. 1924 
Cal. 1340=84 Ind. Cas, 424 ; see also A. 1 . R. 1934 Bom. S 93 - 3 ^ Bom. L. R. 324. 
Where a person was convicted for using a forged note and the genuine one was 
found in his house, order of Sessions Judge confiscating the true note in respect of 
which no offence was committed is illegal. 53 B. 344=3^ Bom. L. R. 148 = 30 Cr. 

This sub-section was inserted by s. 142, of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923). . , 

t This sub-section was inserted by 

t Cfi Larceny Act (24 & 25 Viet. C. 96) s, i. . . . - . ... _ 
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Payment 
chaser of 
accused. 


* Cf, the Criminal Law Amendment Act, 186:? (30 & 31 Viet. c. 35) s. 9. 


L T 588==A. I. R. 1921 Bom. 128. Section does not apply if properly has pas^d 
out of Court custody, nor does it empower double restoration. 3 P. L. T. 228 = 23 Cr. 
L I. iio== 65 Ind. Cas. 494 ; see also 5 Pat. L. J. 32=56 507. If no appeal 

kpendmg Sessions Judge cannot set aside order of Magistrate under s. 517. 29 

Cr^ L, J. 958«A. L R. 1928 Rang. 240. If lower Court had no jurisdiction under 
s C17 neither had the Appellate Court any jurisdiction under s. 520. 7 L. L. J. 625 

= 26 Cr. L. J, I453=A. L R. 1926 Lan. 9 = 89 Ind. Cas. 973 - Order under s, 517 is 
judicial order and is open to review. A. I. R. I 93 ^ 527 = 32 Cr. L. J. 847. 

Where no case of theft is made out, property should be handed over to one who iiad 
possession of it- 351 C. W. N. 198= A. I. R. 1931 Oal. 455 5 see also 56 M. 654 ;>• 
1 R 1933 Mad. 434. Order to hand over keys of house amounts to order directing 
possession. A. 1 . R. 1931 Lab. 527=32 Cr, L, J. 847* Where no crime is made out 
the general rule is that property should be returned to party from whom it was taken. 
A. I. R. 1932 Mad. 495 = 33 Cr. L. J. 783 ; see also A. L R. 1931 Lah. 526=32 Cr. 
L, J. 990 ; A. I. R. 1931 Mad. 17= 59 M. L. J. 901 = 32 Cr. L. J. 355. Any property 
or document in regard to which an offence appears to have been committed or which 
has been used for the commission of offence should not be returned by Criminal 
Court to the persons who has been convicted. 1934 B* L. J. 435 = 35 Cr. L. J- 1389= 
A. I. R. 1934 AIL 207. Where the property ordered to be restored has been destroyed, 
the party may be asked to produce the money equivalent of the property. A. 1 . R. 
1934 Cal. 454=35 Cr. L. J. 816. Section 517 does not apply to property not in Court 
or in respect of which offence is not committed. A. 1 . R. 1932 Oudh. 218 = 9 C. W, 
N- 434=33 Cr. L. J. 569* 

518 . In lieu of itself passing an order under section 517, the Court may 

direct the property to be delivered to the 
Order may take^ District Magistrate or to a Sub-divisional 

reference to District or Sub- Magistrate who shall in such cases deal with it 
divisional Magistrate. the 

seizure had been reported to him in the manner hereinafter mentioned. 

Notes.-— In a case under Chapter 39, the Magistrate is bound to base his order 
upon the finding of the jury. An order under this section should be passed only 
in special and urgent circumstances, i J. G. ii. 

When any person is convicted of any offence which includes, or 
amounts to, theft or receiving stolen property, 
to innocent pur- jg ployed that any other person has 

money found on the stolen property from him without 

knowing or having reason to believe, that the 
izs stolen, and that any money has on his arrest been taken out of the 
possession of the convicted person, the Court may, on the application of such 
purchaser and on the restitution of the stolen property to the person entitled 
to the possession thereof, order that out of such money a sum not exceeding 
the price paid by such purchaser be delivered to him. 

Notes. — This section only authorises payment to a purchaser of stolen property 
who buys in ignorance of theft, of compensation out of any money found in posses- 
sion of the party guilty of theft. 2 Weir. 607 ; A. W. N. 1886, 291. An order for 
compensation cannot be made in favour of the pledgee of a stolen property, as the 
theft does not cause any injury to the pledgee or give him a right of action, 2 Weir, 
672. The rule applies in the case of a mortgagee as well. Rat. Un. Cr. C. 631. 

520 . Any Court of appeal, confirmation, reference or revision may direct 
^ any order under section 517, section t;i8 or 

nfv^Ls^or^ag section 519 passed by a Court subordinate thereto, 

^ ^ ^ to be stayed pending consideration by the former 

Court, and may modify, alter or annul such order and make any further orders 

that may be just. 

Notes.— A District Magistrate is a Court of Revision as regards all Magistrates 
in his district* 2 Weir 673. A District Magistrate has no jurisdiction in case of 
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appeal. 13 Bom. L. R. i3i=«9 Ind, Cas. 947= Cr. L. J. 169. Under this section 
an order restoring a child to his parent cannot be passed. 27 Cr. L. J- 574. A Court 
of appeal, confirmation, reference or revision can now have an order under this 
section. 21 A. L. J. 877 = A. L R. 1924 All. 213. Section 520 does not apply unless 
order relates to property and is passed under s. 517, 5^8 or 519. A. 1 . R. 1926 Lah. 
487. Application under s. 520 is not in the nature of an appeal. 50 M. 916=: 53 M. 
L. J, 309=28 Cr. L. J. 879=A. I. R. 1927 Mad. 797=104 Ind. Cas. 719. Even if 
there is no appeal against conviction District Magistrate as Court of Revision can 
interfere under s. 560. i Rang. 199=2 Bur. L. J. 241=34 Cr. L. J. 858= A. I. R. 1923 
Rang. 227 = 74 Ind. Cas. 1050. As there is no limitation, application can be made 
within a reasonable time of acquittal. The last words of s. 520 unable superior 
Courts to pass proper orders where property is erroneously disposed of under s. 517. 
4 Lah. 49 = 24 Cr. L. J. 713= A. L R. 1924 Lah. 75-73 Cas, 937 ; see also 16 
Cr. L. J. 813 = 31 Ind. Cas. 829 ; 31 Cr. L. J. 1085= A. L R. R. 1930 Mad. 769 ; 30 
Cr. L. J. 540 = A. L R. 1929 Rang. 97 (F- B.) ; 29 Cr. L. J. 810=10 Lah. 487= A. I. R. 
1928 Lae. 567 ; S Rang. 558 = 28 Cr. L. J. 932= A. I. R. 1927 Rang. 322. Appellate 
Court can without during stay, deal with the order. 5 Rang. 558=28 Cr. L. J. 
932=A. I. R. 1927 Rang. 322 = 105 Ind. Cas. 452. Where property is dealt 
with by trial Court under ss. 517, 518 and 519, any Court of appeal or revision 
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criminal force has Deen usea, an uiu,:.! uuuv. o. ^ ^ . 

and had in law 28 Cr. L J. 819 J see also 100 Ind, Cas. 544. An order under ims 
section may be passed within a month of the disposal of a crmmal revision 
netiiion filed against an order of the lower court. 99 Ind. Cas. 863—28 Cr. L. J- 
?Qi An orde^r under s. 522 Cr. Pro. Code, can only be binding between the parties 
i-o tiie order and can have no finality in favour of one who was not a party and d d 

not £ undtr 86 Ind Cas. 744. Section 522 has application when the 

dispossession is the result of the use of criminal force or the show of it. ^7 N. L. J. 
ai fsee also 35 Cr. L. J. 788- A. I. R. 1934 Oudh^ 185 == 148 Ind. Cas. 790 ; ^ R H. 
nuAh TOQ=iT O W. N. 372 = 35 Cr. L. J 686 ; 26 S. L. R. 500=2^ ur. l. j. 

Pat. 391=2 P. L. T. 120=61 Ind. Cas. 57- Dispossession must be effected 
bv force against person and not against property. 2 Pat. L. T. 120 A. . 

,Lt Pat 491 = 22 C. L. J. 329=61 Ind. Cas. 57.. So make section 522 
annlicable' to immovable property force need not be an ingredwnt of the offence 
of which tL Accused is VnviCted provided the use of force appears from 
fL evidence 22 Cr. L. J. 110= 59 Ind.- Cas. 414. Conviction under s 448 J- 
P Code does not justify an order under s. 522, unless the offence is attended by cri- 
miuarforce and not by mere show of criminal force 20 Cr L. M7o= 50 nd Ca • 
40 - see also 19 Cr. L. J. 516=45 Ind. Cas. 276 ; 26 Cr. L. J. iS9— A. I. R. 19-4 Aii. 
162=83 Ind cls. 7.9 5 2/ P. lI j. 593=25 Cr. L J. 42 = 75 Ind. C^s 730 ; 45 A- 25 
=524 Cr L. T. 857=74 li^d. Cas, 1049 ; 72 Ind. Cas. 892 — 24 Cr. L. J. 476— A. 1. R, 
i9ltMad. 237 ; 93 Incl. Cas. 895-27 Cl 495* A court of appeal or revision 

cannot compel the trial Court to pass an order under s. 522, where the latter m us 
Iscretionhas declined. 45 A 553= 21 A. L. J. 459=73 md. Cas. 773 see also 33 
P L. R. 1910=48 Ind. Cas. 510=28 Cr. L. J. 30. Where conviction is set aside, 
resulting order under s. 522 is also to be set aside. 24 Cr. L J. 493=A. I. R. i9-3 
Lab 14 = 72 Ind. Cas. 957 ; see also 30 Cr. L. J. 202= 118 Ind. Cas. 392. Order of 
restoration can be passed by Courts, of appeal, confirmation, reference or revision 
at any time. 4 Pat, 438=7 P. L. T. 285=27 Cr. L. J. 137 — 91 Ind. Cas. 809 ; Court 
of a:B«‘eial^’irefers to Courts dealing with original conviction or trial and do not reter 
Court m ■ reference from order restoring possession. 33 Cr. L. J. I9i=33 
P- L R. 481= A.' 1. R.'i932 Lab. 260. Appellate Court has jurisdiction to pass order 
■■ tinder s.' ’422 (4), when appeal is pending before it. 33 Cr. L. J. 868-59 C. tiS3= 

. 46'C W tl. 624=A. I. R. 1932 Cal. 750- Section 522 (3) does not limit jurisdiction 
of Apellate Court to pass order within one month either of original conviction or of 
Aonellate Court. In case of delay, Court has discretion either to exercise or not to 
exercise power under section. A. I. R. I933 P^t- 617=12 Pat. 787=34 Cr. L, J. 940 ; 
see also A. I. R. I934 Pat. I54=i5 P- D. T. 163. Appellate Court has no power to 
nass order under s. S22 if trial Court made no order at all. But under the new Code 
fhe High Court can. 46 A. 92 = 21 A. L. J. 871 = 26 Cr. L. J. 206= A. I. R. 1924 All. 
212=83 Ind. Cas, 910. Notice is not absolutely necessary, though it is usual or 
uroper to give it especially to third parties. Absence of notice does not render 
order bad, 32 Bom. L. R. 1496== A, I R. 1931 Bom. 77=129^ Ind. Cas.^ 337. Third 
person may be dispossessed if Court finds complainant was in possession and was 
dispossessed by force. A. 1. R. 1931 Bom. 77-3^ Cr. L. J. 275-53 B. 155 = 32 Bom L. 
R 1496. Magistrate can take setion only within period specified m s. 522. 36 G. W. 
N*. 624=^ A. I. R. 1932 Cal. 750=33 Cr. L. J. 168. Order for restoration of possession 
after one month from date of conviction cannot be made. A. I. R. 1932 Lab. 210=33 
Cr.L. J. 191 — 33 B. L. R. 481, Criminal Court should assist and put person dis- 
p'osessed in possession. A, I» R. 1933 Nag, 3^ — 34 Cr. L. J. 141 = 28 N. G, R. 298, 
Ordef passed is improper. A. L R. 1932 Lah. 17=32 P. L R. 758. In case 

of disputed' succession order restoring the status quo cannot be passed under this 
section. L R. 1924 Lah. 454-36 P. L. R. 91. Where the Appellate Court acquits 
the accused of tbe ofience under s. 352 I. P. Code and maintans his conviction under 
s 447 I. P. Code, there is no flaw in an order under s. 523 Cr. Pro. Code, restoring 
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possession to tlie complainant. 1934 P. G. J, 1061- A. I. R. 1934 AIL losses 1934 Cj. 

c. 1335; 

523 . (i) The seizure by any police-ofiicer of property taken under section 

51 , or alleged or suspected to have been stolen, 
Procedure by police upon found under circumstances which create sus- 

seizure of property taken under of the commission of any offence, shall 

section 51 or s o en. be forthwith reported to a Magistrate who shall 

make such order as he thinks fit respecting the disposal of such property or the 
delivery of such property to the person entitled to the possession thereof, or, if 
such person cannot be ascertained, respecting the custody andjproduction of 
such property. 

(2) If the person so entitled is known the Magistrate may order the property 
, to be delivered to him on such conditions (if 
Procedure where owner of ^ny) as the Magistrate thinks fit. If such person 
property seized unknown. - ® - . 


is unknown, the Magistrate may detain it 
and shall in such case, issue a proclamation specifying the articles of which such 
property consists, and requiring any person who may have a claim thereto, to 
appear before him and estabilsh his claim within six months from the date of 
such proclamation. 

Notes— When a Magistrate once passes an order under this section, it is not 
open to him subsequently to vary it. 4 Bom. L. R. 12. Where the person entitled to 
possession of property regarding which the offence of theft has been committed is 
hot known, the Magistrate should, under this section, detain the same and issue the 
proclamation required by the section. 2 Weir 676. Sub-section (2) does not require 
a Magistrate to make any enquiry at all. 12 Cr. L. J. 108=9 ind. Gas. 634, Glause 
(1) gives the Magistrate power either to deliver the property to the person entitled 
to its possession, or to pass such order as he desires fit respecting its disposal. 24 
M. L. J. 1 = 18 Ind. Gas. 171 = 14 Gr. L. J. 27 = 1913 M. W. N. 851. Property seized 
should be returned when offence charged is not made out. 33 Cr. L. J. 539=62 M. 
L. T. 632 = A. 1 . R. 1932 Mad. 428. Adverse decision under s. 523 does not deprive a 
party of his right of suit to establish his claim. 17 Bom. L, R. 979 =* 4 o B. 200=31 
Ind. Gas. 498. 

524 . (1) If no person within such period establishes his claim to such 

property, and if the person in whose possession 
Procedure where no claimant property was found, is unable to show that 

appears within six months. legally acquired by him, such property 

shall be at the disposal of the Government, and may be sold under the orders of 
the Presidency Magistrate, District Magistrate or Sub-divisional Magistrate, or 
of a Magistrate of the first class empowered by the Local Government in this 
behalf. 

( 2 ) In the case of every order passed under this section an appeal shall lie 
to the Court to which appeals against sentences of the Court passing such order 
would lie. 

Notes— Vide 22 C. 761 ; 40 B. 200 ; 5 B. L. J. 321. 

525 , If the person entitled to the possession of such property is unknown or 

absent and the property is subject to speedy and 
Power to sell perishable pro- j;jatural decay, * [or if the Magistrate] to whom its 

seizure is reported is of opinion that its sale 
would be for the benefit of the owner, t [or that the value of such property is less 
than ten rupees] the Magistrate may at any time direct it to be sold ; and the 
provisionsofsections 523 and 524shall, as nearly as may be practicable, apply 



4W 


CODE OF CRIMINAL PROCEPURE* 


IS. 526 


CHAPTER XLIV. 


Of the Transfer of Criminal Cases. 


{d) 

(^) 


526. (i) Whenever it is made to appear 
to the High Court 
that a fair and impartial inquiry or trial cannot be had m any 

Criminal Court subordinate thereto, or ^ . 

that some question of law of unusual difficulty is 
that a view of the place in or near which any offence has been 
committed may be required for the satisfactory inquiry 1 

tha\^ an°order unto this section will tend to* the general convenience 

f»r .he o. » i. 

by any provisions of this Code ; it may order 


High Court may transfer 
case or itself try it. 

(«) 

(*) 

(0 


(t) 

(it) 

m 

(iv) 


that any offence be inquired into f "f 9 ^^ 

not empowered under sections 177 to 184 fhqtn 
inclusive), but in other respects competent to inquiie 
into or try such offence ; 

that any particular* case of appeal, or class oft c^es 
or appeals, be transferred from a Crimind Court 
subordinate to its authority to any other such Criminal 
Court of equal or superior jurisdiction ; 

that any particular t case or appeal be transrerrecl 

to and tried before itself ; or , ^ • 1 

that an accused person be committed for trial to itself 

or to a Court of Session. 


(z) When the High Court withdraws for trial before itself any case from 
any Court other than the Court of a Presidency Magistrate, it shall, except as 
SovidTd in section 257 , observe in such same procedure which that 

Court would have observed if the case had not been so withdrawn. 

(3) The High Court may act either on the report of the lower Court, or on 
the application of a party mterested, or on its own initiative. ^pri-ion 

■ (4) Every application for the exercise of the power conferred by this section 

shill be made by motion, wbicb shall except when the applicant is the Advocat 
General, be supported by affidavit or affirmation. 

( 5 ) When an accused person makes an application under this^ section, 
the High Court may direct him to execute a bond with or 
conditioned that he will if tfso ordered] pay § [any amount which the High 
Court “may under this section award by way of compensation !l to ttie peison 
opposing the application,] 

f6) Every accused person making any such application shall give to. the 

Public Prosecutor notice in writing of the appli- 
Notice to Public Prosecutor together with a copy of the grounds on 

of application under this jj Js made ; and no order shall be made on 

section. merits of the application unless at least 

twenty-four hours have elapsed between the giving of such notice and the 
hearing of the application. 
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*^[( 6 A) Where any application for the exercise of the power conferred by 
this section is dismissed, the High Court may, if it is of opinion that the applica- 
tion was frivolous or vexatious, order the applicant to pay by way of “compen- 
sation’H to any person who has opposed the application “such sum not exceed- 
ing two hundred and fifty rupees as it may consider proper in the circumstances 
of the case^^jf 

( 7 ) Nothing in this section shall be deemed to affect any order made under 
section i 97 . 

t(S) If in any inquiry under Chapter VllI or Chapter XVH or in any trial 
. . any party interested intimates to the Court at 

naffer application ^ before the defence closes its case that 

he intends to make an application under the 
section, the Court shall upon his executing, if so required, a bond without 
sureties, of an amount not exceeding two hundred rupees, that he will make 
such an application within a reasonable time to be fixed by the Court, adjourns 
the case for such a period as will afford sufficient time for the application to be 
made and an order to be obtained thereon ; 

Provided that nothing herein contained shall require the Court to adjourn 
the case upon a second or subsequent intimation from the same party, or, where 
an adjournment under this sub-section has already been obtained by one of 
several accused, upon a subsequent intimation by any other accused. 

§[( 9 ) Notwithstanding anything hereinbefore contained, a Judge presiding 
in a Court of Session shall not be required to adjourn a trial under sub-section 
( 8 ) if he is of opinion that the person notifying his intention of making an 
application under this section has had a reasonable opportunity of making such 
an application and has failed without sufficient cause to take advantage of it.] 

li lExplana^wn,--Nothmg contaiaed in sub-section ( 8 ) or sub section ( 9 ) 
restricts the powers of a Court undrr s. 344.] 

'‘(10) If, before the argument (if any) for the admission of an appeal begins, 
or, in the case of an appeal admitted, before the argument for the appellant 
begins any party interested intimates to the Court that he intends to make an 
application under this section, the Court shall, upon such party executing, if 
so required, a bond without sureties of an amount not exceeding two hundred 
rupees that he will make such application within a reasonable time to be fixed 
by the Court, postpone the appeal for such a period as will afford sufficient 
time for the application to be made and an order to be obtained thereon. '’. 1 | 

Effect of amendment by Act 21 of 1932 — ‘Sub-section (8) of section 
526 of the Code; of Criminal Procedure, 1898, as it stood prior to its amendment 
in 1923, provided that in any criminal case or appeal, before the commencement 
of the hearing, the Public Prosecutor, the complainant or the accused notified to the 
Court before which the case or appeal was pending his intention to- make an 
application to the High Court for transfer of the case or appeal, the Court should 
exercise the powers of postponement or adjournment given by section 344 in such 
a manner as would afford a reasonable time for the application being made and an 
order being obtained thereon, before the accused was called on for this defence, 
or, in the case of an appeal, before the hearing of the appeal. Act XVIII of 1923 
amraended this sub-section so as to provide that if an application for transfer is 
made at any time in the course of any inquiry or trial, or before the commencement 
of the hea'ring of any appeal, ‘'the court shall adjourn the case or postpone the 
appeal.** It also added sub-section (9) empowering a Sessions Court to refuse to 

This sub-section was inserted by s. 145 Code of Criminal Procedure 

(Amendment) Act, 1923 (XVIII of 1933)* . , * / 

t The words under quotations have been substituted by Act XXi of 1932, 

i Substituted by Act 21 of 1932. 

Sub-section 9 was substituted by Act iS of 1923* . 

Inserted by Act 21 of 1932* 
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admurn a trial if it is of opinion that the application has been unreasonably delayed. 
Th» Diacticat working of Ihis new procedure has been carefully observed by Govern- 
ment over a considerable period, and they have come to the conclusion that it lends 

Se f er grave abuse and is calculated to defeat the ends of justice. This view was 
recently endorsed ill a judgment of J in the case of Nmmuf S ha v. 

PmSeror 1<5 C. 482, in which he recommended the amendment of the se<Hion. He 
SZrks7’‘The position created by s. 526 (8) is truly amazing, one effect being 
that no accused person can be convicted except with his own consent. No discretion 
s eiven to the Court by the section. If the accused notifies his intention to make 
an application to the High Court for transfer, the trial must be _ adjourned 
immediately. There is no limit to the number of such notifications which 
may be given during the course of any trial. The abuse of process which 
sub-secdon (8V makes possible obviously may be aggravated to almost any 
extent, where there is a joint trial, and each accused, person is represent- 
ed by a different pleader.” There is indeed a general consensu^ of opinion 
among judicial authorities that these provisions are in_ urgent need or amend- 
meat The Bill proposes to restore the position as it stood before 1923, but 
ill restoring the provisions that then existed, it recasts, them so as to eliminate 
certain ambiguities that had shown themselves. 

“Sub-section (6A) was inserted in the section by the same Amending Act XVII! 
of 120^. The safegaard provided by this sub-section has been characterised by 
in the judgment of the High Court referred to above as wholly 

illusory" one reason given being that applications in the High Court are opposed 
usually by or on behalf of the Legal Remembrancer, who is paid by salary and not 
by fees which makes it difficult to asses his reasonable expenses incurred in 
opnosinsr the application. The amendments in sub-sections (5) and (6 A) proposed by 
the Bill are aimed at meeting this criticism, ’’ — Statement of Objects and Reasons. 

^'Clause 2 (a) and {b) --'WhilQ we are of opinion that the provisions here made for 
payment of compensation are advisible as a further check on the making of frivolop 
applications for transfer, we consider that maximum limit should be fixed in the 
Act to the amount of compensation that may be awarded. 

“(c) We consider that the power to obtain an adjournment on notifying to the 
Court an intention to apply for transfer should not be confined to cases in which 
the notification is made before the enquiry or trial begins. The party may not be 
aware of the circumstances giving rise to an apprehension that he will ^ not receive 
an impartial hearing until after the hearing has commenced ; those circumstances 
miy arise only in the course of the trial. We recognize the necessity of greater 
safeguards against the abuse of the section than those now existing. We think that 
provision should be made for a compulsory adjournment, if a party notifies his 
intention to move for a transfer at any time before the arguments begin, that is to 
say at any time before the defence close its case. At the same time we recognise 
that the power at present enjoyed of paralysing the action of the Court by repeatedly 
notifying the intention to make an application, sometimes without any intention of 
following up the notification with an application, must be checked. We have 
accordingly provided that when once a party has secured an adjournment the Court 
shall not be bound to adjourn on any subsequent intimation of an intention to apply 
for a transfer made by that same party, and that where there are more than one 
accused, it shall not be possible for different accused by a series of successive 
intimations to secure a series of adjournments. 

“We noted that the inherent power of the Court under section 344 to adjourn a 
case is not afiected, but we have inserted an explanation after sub-section (9) of 
section 526 of the Act to make this absolutely clear. 

“Our alternations in the new sub-section (8) have made it necessary for us to 
retain sub-section (9) of the sectmn in the Act.*^ — Statement of Objects and Reasons. 

Applicability — This section applies to proceedings pending in subordinate 
Courts. Panchayat Court is not Court subordinate to High Court. 2t P. L. J. 925 
«s46 a. 167 = a. I. R. 1924 AIL 265 = 83 hid, Cas. 350. A case Is in a Court wiihout 
jurisdiction cannot be transferred. 24 Cr. L. J. 351 = 17 M. L. W. 69= A. L R. 1923 
Mad, 326=72 Ind. Cas. 351. Section 526 (8) does not apply to proceedings under s. 
57C. 869-31 Cr. L. J. 698= 1929 Cr. C. 522=50 C. L. J. 33i=='34 C. W. N, S9=* 
A, 1. R. 1929 Cal. 778=124 Ind. Cas. 522 ; see also 6 Pat. 553=8 P. L. T. 716=28 Cr. 
L, J. io 3S«A. I. R. 1927 Pat 351 = 106 Ind. Cas. 219 ; 25 Cr. L. J. 276 : A. L R. X934 
Lah. 73, “Inquiry or trial“ in cL (8) does not apply to transfer proceedings pending 
before District Judge. S Pat. 229=8 P, L, T. 66=27 Cr. L, J. 1214= A. L R. 1927 Pat 
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CO Section 526 (8) applies when applicant notifies his intention to apply 
Coi transfer Onus is on the applicant to show information was given to 
MagiSe ig^rA. L. J. 1320= A. I. R. 193° All. 835 Except m exceptional 
S Sventfve proceeding in one district should not be transferred to another 

delav A I R. I933 sind. I7 = i933 Cr. C. 17=33 Or. L. J. 9o8- A-Ppncation 
for transfer suppressing fact of dismissal of prior °Cr“c 

founded allegations should not be allowed. A. 1. R. ‘933 S'ud. 361- i9p Or. O. 
1337 By relson only having made the order by Sf Cr 

a Magistrate is not incompetent to try the case. A. I. R. I934 39^ 35 J* 

7iS C W. N 58 “. tL power ofthe High Court under s. 526 clearly cover 

both class of cases, that is cases 

cases not so exclusively triable.-^JA. I. R. 1934 0“dh. 349= O- w. N. 280-35 Or 

L J. 928. In case of complaint against and by accused mere dismissal of latter is 

no ground for transfer. A. I. R. 1935 Sind. .72. /act that accused and his 

witnesses reside at considerable distance is ordinarily no ground for transfer. A. 

I. R. 1935 Sind. 68. 

Apprehension —Where Court uses strong knguage, party may appehend 

SflT ^ i. LUied r. 

accused is reasonable or not but whether he plieves that jptip puld nm d®"®. 
Test is whether a reasonable man would believe so. 38 Cr. 0. J. i»8- A. 1. K. 19 7 
Nag. 384=99 Ind. Cas. 860 ; see also 27 N. L. R. 99=27 Cr. L. J- 83i-95 ^f- Cas- 
755 : 81 Lid. Cas. 560= A. 1. R. 1924 Cal. 98r==39 L. L. J. p ; 29 Cr L. J. 229= 
107 Ind. Cas. 160; 28 Cr. L J. 787 = A. LR. 1927 Eah. 709=104 

2A Cr L T 8ii==A. I. R. 1923 Oudh X72 = 74- 7^5 > 2 r. L. i. 297 22 Cr, 

L T 7o 8=A I R- 1921 Pat. 322=63 Ind. Cas. 868. If it is shown that there is 

reas-Lnable apprehension in the mi^dof the accused he wou d no^ pce.ve a 

fair trial, case should be transferred. 5 

Pat. 115 ; see also 18 Cr. L. J. 719=40 Ind. 7 ‘ 9 - L I ?7o= 
comDroniis6 case can reasonably cause suspicion of partiality. 25 • • J; 57 

c^mprom se case can reas^ ^Magistrate stopping cross-examination 

because he b& it .11 sufficient, may raise reasonable apprehension 20 Cr 
L T 2!;Q=ti Ind. Casl 847 ; see also 52 Ind. Cas. 54=20 Cr. L. J. 560. aut quarrel 

or inpfeLntness between judge and counsel is no g‘®“"d for transfer ^8 Cr. L^J. 
670=40 Ind Cas. 311. ri83=40 Ind Tr^sfer 

rnrbfgmnfeTl^nles^ 

"^M^gfetrate^receivtiig hospitality of complainant’s son though he might not 

have been aware of the^fact is sufficient to create apprehe^ion in mmd of a^^^^ 

trate, it is a good ground ^ transfer. ^7 N. L. J. ‘S5=26^Cr. J.^1^63^ A L^R. 

no. JiucU .0 *« .ol-Tc","! '? 

cmnpltint and awmting consideration of evidenqe ‘“a case not connect^ ”'504^1 

of an unfair trial. ‘o Eah. 778-30 i-r. a. j. l y 273=36 Cr. L. T. 853= 

a“i‘ R^i925"Lah"36i^=8Siid.^rs%^09. ' It is^not necessary to establish actual bias 

foiyo nnd p.o»«n b.« » '==’’™*SS te" n 5 S“k= te'.cinIS 
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trafp is actually prejudiced. Reasonable apprehension is sufficient. 59 9f- ^ 

n ate IS y F J Magistrate commences trial and examines all 

S;."cu. » .i.nel™ ok r,.blic holLy a. .1= re,..« of . polio, officer it is a «t 
prosecuiij w L. L. 294=A. 1. R. 1928 Lah. 334= io7 Ind. Cas. 77?- 

The criterion for a transfer is that the High Court must be of opinion that the applf 
cint Xot receive a fair and impart.al trial in tlae Court 

able belief is not sufficient, lo N. L. J. 184=28 Cr. L. J. 898-- A. I. ’ 

Fear of Deputy Magistrate being influenced by his opinion of the D^trict Mag »- 
frafe. in his extra-iudicial enqu ry is not sufficient ground. 2 O. W. N. 847-27 Cr. 

L T 5 5SI I. R 192s Oudh.^ 731=93 Ind. Cas. 1047, Where Magistrate has 
expreLed his opinion that applicant was guilty of abethng in his oidei in a Previous 
caU, there exists reasonable ground for apprehension. 27 Cr. L. J. 2io=A. I. K 
1926 Nag. 98 = 92 Ind. Cas. 162. Whether Magistrate will deal impartially is not to 
be decided in abstract. But question is whether Magistrate has so behaved as to 
give room for legitimate fear to one party or not. 1930 A. L. J. 606=31 Cr. D.J. 

i;i:?=A I R. 1930 All. 737=123 Ind. Cas. 685 ; see also 30 Cr. L. J. 728 — A. I. K. 
1929 Nag. 172= 1 17 Ind. Cas. 213. Degree of intelligence possessed by accused is to 
be considered while deciding whether he had reasonable apprehension. 25 Cr. L. J. 
6a8=A. I. R. 1925 Lah. ioi = 8i Ind. Cas. 126 ; 3 Lah. 443=^4 Cr. L. J. 286- A. I. K. 
1923 Lah. 264=71 Ind. Cas. 1006. It is not proper for Magistrate to frequently 
cross-examine prosecution witnesses or di^sallow complainant s question. But this 
cannot make complainant apprehend unfair trial. 25 Cr. L. J. 1185-A. I. R. 190 
Oudh 52=82 Ind. Cas. 49. Where Magistrate makes remarks unfavourable to pro- 
secution, complainant has reason for apprehending unfair trial. 7 P- L. T. 49=26 
Cr. L. T. I249=A. I. R. 1925 Pat. 8i8=88 Ind. Cas. 993- Accused believing that 
Magistrate who had grown angry in another case would be prejudiced against him, 
mavbeconsideredfor transfer if accused is an ignorant villager but not if an ex- 
perienced litigant 31 Cr. L. J. 764- A. 1. R. 1930 AIL 495= 125 Ind. Cas. 32 Cross- 
examination of prosecution witness by Magistrate on point suggested by Public 
Prosecutor after cross-examination by accused was over, may give rise to reasonable 
apprehension sufficient for transfer. 31 Cr. L. J. 736—A. I. R. 1930 Lah. 173=^:124 
Ind. Cas. 688. Where Magistrate has got outside knowledge of subject-matter of 
proceeding, the case should be transferred. 31 Cr. L. J. 8oS=*i929 Cr. C. 597-A. I, 
R. 1929 Cal. 809. Where request to have access to papers seized by police under 
illegal warrant, was disallowed unreasonably^ and Magistrate demands heavy bail, 
there is sufficient reason to create apprehension. 31 Cr. L. J. 532 = A. L R. 1929 Lah. 
86a=* 123 Ind. Cas. 534. Where adjournments are repeatedly made to bring pressure 
on accused to produce absconding co-accused, there exists sufficient ground for 
transfer. A- L R. i933 Lah. 953^ 129 Ind. Cas. 485. “Reasonable apprehension of 
not having a fair triaP» means apprehension such a reasonable man would entertain. 

Cr L. J. it72«A. 1. R: 1933 Lah. 877 ==*127 Ind. Cas. 150. Reasonable apprehen- 
sion renders transfer advisable. A. L R. 193X Boni. 313=32 Cr. L. J. H47 = 33 Bom. 
L. R.67S rseealso32P.L, R. 47 i== 32 Cr. L. J. U88=»A. I. R. 1931 Lah. 540 ; 
A I. R. 1933 Oudh 480=^10 O. W. N. 906 ; A. I. R. 1933 Oudh 21 = 34 Cn L. J, 46= 
9 O. W. N. 963 ; A. I. R. 1933 Bat. 597 = 34 Cr. L. J. 1025 ; A. I. R. 1933 Rang, 165 
=6 R. L. 70 ; A. L R. 1933 I^ang. 89=34 Cr. L. J. 832=6 R. R. i ; A. L R, 1934 
Nag. 39=35 Cr. L. J. 4^*^ J A. 1. R. 1934 Lah, 51^=36 P. L. R. 290 5 35 P* L. R. 
709=35 Cr. L. J, 1380 ; A. I. R. 1934 Nag. 39=*35 Cr. L. J. 411 J A. I. R, 1934 
Oudh. 452 

d-rounda of oommunal feeling— Transfer on grounds of communal feeling 
should be granted with considerable hesitation. But in a proper case it may be a 
good ground of transfer. A. I. R. 1930 All. 737=31 Cr. L. J. 355^ mo A. L, J. 606 
==123 Ind. Cas. 685 ; see also 28 Cr. L. J. 588 = A. I. R 1927 Lab. 520=102 Ind* Cas. 
556 ; 26 Cr. L. J. 1056 = 26 P- L. R. 267 = A. I. R. 1925 Lah. 620 = 87 Ind. Cas. 976 ; 
8 P. L. T. 153=27 Cr. L. J. 1391 = A. I. R. 1227 Pat, 86=98 Ind. Cas, 607 ; A. L R. 
1934 Lah. 73=35 Cr. L. J. 624. 

Grounds of relationship— The mere fact that the Magistrate's son is a pleader 
and that he has been engaged by the other side is no ground for granting a transfer. 

26 Cr. L. J. 440= A. I. R. 1925 Oudh 348=85 Ind. Cas. 56 ; see also 7 P. L. T. 770= 

27 Cr. L, J. 144= A. I- R. 1929 P^t. 464=95 Ind. Cas. 764 ; but see 29 C. W. N. 648 

= 26 Cr. L. J. 1183=88 Ind. Cas. 607. Relationship of Magistrate with a parson who 
is interested in prosecution is sufficient ground for transfer. 145 Ind. Gas, 521 = 34 
Cr. L. J. ' 1024 k, " • 
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Grounds ef interest — An interest in tfce case likely to create suspicion of bias 
is sufficient grounds. Mere possibility of bias is not enough. 27 Cr. L. J. 1333 = 20 
S. L. R. lyj^A. I. R. 1927 Sind. 98=98 Ind. Cas. 405 ; see also 23 Cr. L. J. 704= 
A. L R. 1932 Lab. 72 = 69 Ind. Cas. 384. Magistrate interesting himself by way of 
obtaining settlement between the parties should not hear the case. 47 A, 411=23 
A. L. J. 191 = 26 Cr. L. J. 869 = A. J. R, 1925 AIL 289=86 Ind. Cas. 805. Taking more 
than a formal part in the police investigation would serve as a ground for transfer. 26 
Cr. L. J. I3t7=®4 Bur. L. J. 65 = A. L R. 1925 Rang. 219=89 lud. Cas. 261. Magis- 
trate taking steps to put down picketting as executive officer, should not try cases 
arising out of picketting. A. I. R. 1931 Lab. 30=130 Ind. Cas. 330 ; but see 23 Cr. 
L. J. 88=65 Ind. Cas.. 440. Court issuing warrant for arrest of judgment debtor 
cannot try persons for having rescued judgment-debtor from lawful custody. 43 C. 
L. J. 234=27 Cr. L. J, 553= A. L R. 1926 Cal. 605 = 93 Ind- Cas. 1049. Where a 
party has a financial hold over a Magistrate, the case should be transferred. 21 Cr. 
L. J. 843=*SS Ind, Cas. 923. Where Magistrate receives visit from complainant, 
the case should be transferred. 3 0 . W. N. 245 = 27 Cr. L. T. 498 = 03 Ind. Cas. 


Local influeno©.--~'Where Magistrate is influenced by a private individual, 
the case should be transferred. 22 Cr. L. J. 726=2 Pat. L. T. 198 = 64 Ind. Cas. 38. 
When local events raises apprehension in the mind of accused, the case should be 
transferred. 31 P. L. R. 694= A. I. R. 1930 Lah. 954=129 Ind. Cas. 684. Where a 
number of officials in the district are personally concerned whether as witnesses or 
otherwise in the case, it is desirable that it should be tried elsewhere. 38 Cr. L. J. 
1011= A. L R. 1927 All 708=106 Ind. Cas. 99. 

Favour.— Court can examine any witness and it shows no bias unless the Court 
was assisting the prosecution. 30 Cr. L. J. 728=A. I. R. 1929 Nag. 172 = 117 Ind. 
Cas. 213. When case was unnecessarily adjourned on several occasions in order to 
enable the complainant to appear is not sufficient ground for transfer. 27 Cr. L. J. 
1022= A. I, R. 1926 Lab. 628=96 Ind. Cas. 878. An accused is entitled to transfer 
of a case which is sent to a particular Magistrate at the request of the complainant. 
25 Cr. L. J. 989=A. L R. 1925 Lah. 121 = 81 Ind. Cas. 637. Where Magistrate acts 
as mouth piece of public prosecutor the conducting examination of accused under s. 
342, it is a valid ground for transfer. 31 Cr. L. J. 56 q=A. I. R. 1930 Lah. 106=123 
Ind. Cas. 570, 

Grounds of friendship. — Magistrate being personal friend of complainant is 
no ground for transfer. A. I. R. 1931 Bom. 309=33 Bom. L. R. 311 = 131 Ind. Cas. 
891 ; see also 30 Cr. L. J. 522=1929 A. L. J. 616= A. I. R. 1930 All. 207 ; but see 
8. L. L. J. 257=27 Cr. L. J. 782 = 27 P. L. R. 843=A. I. R. 1926 Lab. 410 ; 26 Cr. L. 
J. I443=A. I. R. 1925 Lah. 615 = 89 Ind. Cas. 912. 

Hostility. — When Magistrate’s attitude is clearly hostile to a party, the case 
must be transferred. 26 P. L. R. 709 = 27 Cr. L. J, 104=7 L. L. J. 571 = A. I. R. 1926 
Lah. 151 = 91 Ind. Cas, 536 ; see also A. I. R. 1923 Lah. 282 31 Cr. L. J. 980= A. I. 
R. 1630 Lah. 668=125 Ind. Cas. 615 ; but see 19 S. L. R. 117=27 Cr. L. J, 802= A. 
I. R, 1926 Sind. 953=95 Ind. Cas. 466. When Magistrate expresses opinion adverse 
to petitioner before hearing evidence, case should be transferred. A. I. R, 1931 Rang. 
87=8 Rang. 654=1931 Cr. C. 375. Application for transfer should be granted 
when conduct of Magistrate indicates that both parties will not be treated with equal 
fairness. A. I. R. 1931 Lah. 46= 129 Ind. Cas, 193. But in the absence of bias or 
prejudice, transfer cannot be granted. 30 Cr. L. J. 728= 1929 Cr. C, 47= A. 1 . R. 1929 
Cr. C. 47= A. I. R. 1929 Nag. 172=172 Ind, Cas. 213. 

Opinion formed— Where the Court has already formed a very strong opinion 
of conduct of the accused, transfer should be ordered. 22 A. L. J. 430=26 Cr. L. J. 
139= A. L R. 1924 AIL 533=83 Ind. Cas. 699 ; see also ii O. L. J. 556=26 Cr. L. J, 
i 58=A. L R. 1924 Oudb. 433=83 Ind. Cas. 718; ii O. L. J. 657=25 Cr. L. J. 
I377 = A. I. R. 1925 Oudh. 90=83 Ind. Cas. 766. Expression of opinion in mis- 
cellaneous proceeding does not justify transfer of main case, ii O. L. J. 54 = 25 
Cr. L. J. 433= A. I, R, 1924 Oudh 338=77 Ind. Cas. 721 ; see also 29 Cr. L. J. 589= 
A. L R. 1928 Nag. 217= 109 Ind. Cas, 605. The mere fact that a District Magistrate 
has come to the conclusion that there is a,prima facie case against the accused, is no 
ground for transfer unless it can be shown that he is influencing its results. 28 Cr. 
L. J. I20=A. L R. 1927 Lah. 164=99 Ind. Cas 862. Where a Magistrate in framing 
the charges against the accused observed that offence had been proved^ the case. 



CODE OF CRIMINAL PROCEDURE, 


Other Grounds— Where Magistrate insteaa ot oraermg - 

IQO sends back papers to police, case should be transferred from hts Court. 

rL R. 1931 All. 273=32 Cr. i, J. 370= 129 Inf Cas. 267. Case w^s txansferred 
where witnesses were examined after 9 p. M. A. L R* 1923 Lah. 44o 34 Cr. . J. 

p L. R. 1032. Erroneous refusal to accept bail justiSes transfer 
Lah* 440 = 34 Cr. L. J. 89=33 P- L R. 4x6. Refusal of 
, is no ground for transfer. A. L R. 1933 * S^’xd. 17 t* 33 
17^=26 P. L. R. 25s J see also A. I. R. X933 Sxnd. 17 — 33 
. R. 25s. Holding court on Sunday is no ground 
its impartiality. A. I. R. i 933 Sind. I 7==33 Cr._L. J. ^ 90 o=* 
Where Magistrate expresses opinion adverse to petitioner Deiore 
__ i should be transferred. A. I. R, 1931 Rang. 87 Rang. 
Why the trying Magistrate did not grant even one adjourn- 
^ood ground for transfer. A. I. R. i 933 Sind. 307 = 1933 Cr. C. x34X>f S see 

j = 59C. 478. Attempt to influence decision of Magistrate in 

before him or to approach him except in manner permitted by law is f 0 
be condemned. A. 1. R. 1933 Rang. 90=10 Rang. 180=33 Cr. L. J. 55o* 
conduct of the Court is unfair to the accused the case should be transferred. A. 1. K. 
1933 Rang. 164=34 Cr. L. J. 95o=i93^ Cr. C. 763; A. I. R. 1933 Nag. 269=16 
N L T i*i8 The conduct of the police even unjustified is no ground for transiernng 
the case from' the district. A. I. R. 1934 Lah. 516=36 P. L. R. 240. When in a 
cross-case an accused is prejudiced he can claim for transfer. A. I. R. i934 ban, 

458=35 P. L. R. 427=1934 Cr. C. 704. 

Powers of High Court. — The High Court has power to transfer a case to 
the Court having jurisdiction fiom a Court not having jurisdiction. 30 Cr. L. J. ii2s = 
A. I. R. 1929 Sind. 250= 120 Ind. Cas. ii. 81. High Court has no jurisdiction to 
transfer criminal case which are in the course of hearing in another province nor 
to declare that a particular case is triable exclusively in Benares or Calcutta. 24 
Cr. L. J, 635 = A. 1. R. 1924 AIL 7i = 73 lod. Cas 523. High Court has no in- 
herent powers of transfer over and above that conferred by s. 526. i Rang. 632= 
2 Ber. L. J. 236=25 Cr. L. J. 485 = A. 1. R. 1924 Rang. 100=77 Ind. Cas. 885. 
Transfer of case from one Court to another by High Court under s. 526 is not open to 
interference by Local Government. 55 B. 576=32 Cr. L. J. ii47 = A. I. R. 1931 B. 
313 (S.B.) 

Who can apply. — “Party interested” includes public prosecutor when case is 
conducted by PupHc Prosecutor 57 M. L. J. 547 = 32 C, R. L. J. 11 53=* A. I. 1929 
Mad. 844=120 Ind. Cas. 80 ; see also 6 Lah. 541 = 27 Cr, L. J. 411 ==27 P. L. R. 10= 
93 Ind. Cas. 75. A private person who lodges information on which criminal prose- 
cution is started is a person interested. 26 Cr. L. J. 1249= A. L R. 1925 Pat 818= 
7 P. L. T. 49=88 Ind, Cas. 993 ; see also 20 Cr. L. J, 648=4 Pat L. J. 656=52 Ind. 
Cas. 424 ; A. I. R. 1934 Lab, 612=35 P. L, R, 567. A person moving the Court to 


383=14 Lah. 201 = 33 
of case. A. L R. 1932 
adjournment for revision 
L. J. 908=1933 Cr- C. 
Cr. L. J. 908=26 S. L. 
for suspecting 
26S.L.R.255, 
hearing evidence, the case 
954=32 Cr. L. J.938. 
ment it is a t 
also 35 C.W. N-.XXI2 
matter 
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take action under s. 476 is not an interested person within the meaning of s. 526 (3J 
and also has no locus standi to apply for the transfer, the court being the complainant. 
31 P. L. R. 840=31 Cr. L. J. 1174 = A. I R. 1930 Lah. 872=127 ind. Gas. 152, 
Application for transfer cannot be made after the case is closed. 52 M. 35 5=: 56 M. L. 
J, 2 i6 = A. I. R. 1929 Mad. 201 = 118 Ind. Gas. 274. ^ A person making an affidavit 
containing false statement in support of an application for transfer is guilty under 
s. 191, Penal Code. 28 Cr. L. J. ‘i33 = A. 1 . ^R. 1927 Sind. 113=99 Ind. Gas. 341. 
Accused has a right to go to High Court direct without first proceeding under s- 
528. 32 Bom. L. R. 1 128= A. I. R. 1930 Bom. 480=129 Ind, Gas. 399. . - 

Convenience.— Convenience is no ground for transfer. 27 Cr. L. J. 1261 = 20 
S. L. R. 310= A. 1 . R. 1927 Sind. 59=98 Ind. Gas. 109. Case should be transferred, 
where case has been instituted in a district other than the district where accused and 
complainant reside and offence took place. 28 P. L. R. 211 = A. I. R. 1927 Lah. 271/ * 

Cross-complaints.— "The mere fact that the complaint of one party is 
dismissed and that he is apprehensive of a conviction is by itself no good ground 
for a transfer. 29 Cr. L. J. 934= A. I. R. 1929 Lah. 48=111 Ind. Cas. 854. 

Affidavit.— Even accused must file affidavit. A. I. R. 1933 Nag. 201 = 34 Cn 

J* ^035* Affidavit must be sworn before High Court. 33 Cr. L. J. 61 = A. 1 . R. 1031 
Cal. 710. Court should regard allegations in the affidavit to be correcf in absence 
of evidence in rebuttal or statement by judicial officer concerned, A. L R. 1932 Rang; 
1932 Rang 90=33 Cr. L. J. 550=10 Rang. 180. ; 

Costs. — Cost was refused when the application was not frivolous or vexatious. 
36 P. L, R. 240= A. I. R. 1934 Lab. 516. The maximum amount of cost which can 
be given is Rs. 250. 35 Cr. L. J. 1056=150 Ind. Cas. 79 ; see also A. I. R. 1935 
Pat. 120. 

^[ 526 A. (i) Where any person subject to the t[Naval Discipline Act or 
TT. . ^ . r ‘'other than a person to whom that Act applies 

triafto Sf in cenain Sses.' virtue of the Indian Navy (Discipline) , Act, 

1934)$ or to the § Army Act or to the Air 
Force Act § is accused of any offence such as is referred to in proviso (a) to 
section 41 of the Army Act, § the Advocate-General shall, if so instructed by 
the competent authority, apply to the High Court for the committal or transfer of 
the case to that High Court and thereupon the High Court shall order that the 
case be committed for trial to or be transferred to itself and shall thereafter 
proceed to try the case by jury. 

(2) The Governor-General in Council may, by notification in the Gazette 
of India^ declare any officer to be the competent authority for the purpose of 
issuing instructions under sub-section (i) in regard to any class of cases specified 
in the notification.] 

527 , (1) 1 he Governor-General in Council may, by notification in the 
^ ^ ^ ^ . Gazette of htdia. direct the transfer of any parti* 

in ^Council W°'trLnsfe?^cas^ei 

and appeals. another High Court, or from any Criminal Court 

* subordinate to one High Court to any other 

Criminal Court of equal or superior jurisdiction subordinate to another High 
Court, whenever it appears to him that such transfer will promote the ends of 
justice, or tend to the general convenience of parties or witnesses. 

( 2 ) The Court to which such case or appeal is transferred shall deal with 
the same as if it had been originally instituted in, or presented to such Court, 

Notes. — The Governor-General alone can under s. 527, pass orders bipding on 
different High Courts. 40 M. 835=18 Cr. L. J. 141 = 5 D. W. 349*= 37 516. - 

* Section 526A was inserted by s. 32 of the Criminal Law Amendment Act,.. 1923 
(XII of 1923). 

t 29 & 33 Viet. c. 109. 

t Inserted by Act 32 of 1934. 

§ 44 & 45 Viet., c, 58 . 

II 7 & 8 Geo. c. 51. 

IF The word ‘‘criminal*' was omitted by s, 146 of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923). , 

Cr, P. Code— S3 , ■ ; > 
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Sessions Judge may with- 
draw cases from Assistant 
Sessions Judge. 


528. (i.) ■ Any., ■ Sessions Judge .may 

withdraw any case from, or recall any case which 
■he has made over to, any Assistant Sessions 
Judge subordinate to him.] 


+ [(2)] 


Any Chief Presidency Magistrate, District Magistrate or Sub-divi- 

. . , j- • « sional Magistrate may withdraw any case fromj 

District or Sub-dmsional recall any case which he has made over to 

Scases any Magistrate subordinate to him, and may 

* inquire into or try such case himselfs or refer 

it for inquiry or trial to any other such Magistrate competent to inquire 
into or try the same. 

1 1(3)] The Local Government may authorize the District Magistrate to 
, . . . withdraw from any Magistrate subordinate to 

Power to authorize District either such classes of cases as he thinks 

Ksef 0^ particular classes of cases, 

tlU) Any Magistrate may re-call any case made over by him under 
section i 92 , sub-section (2), to any other;Magistrate and may inquire into or 
try such case himself.] 

+ [( 5 )] A Magistrate making an order under this section shall record in 
writing his reasons for making the same. 

§ [(6) The head of a village under the I 1 Madras Village-Police Regula- 
tion, 1816, or the II Madras Village- Police Regulation, 1821, is a Magistrate 
for the purposes of this section.] 

Notes. — This section does not require the term that a Magistrate should give 
any reason for a transfer, but it is a sound rule of practice that there should be some- 
thing on the record showing why the order was made. The mere omission to record 
reasons does not vitiate the order. 5 Pat. Ind. Gas. 974=27 Cr. L. J. 1214. 

A transfer of a case under this section is not illegal for want of notice to the opposite 
party. This section does not require issue of notice. 93 Ind. Cas. 75 = 6 Lab. 541 = 
27 P. L. R. 80; see also 132 Ind. Cas. 213=28 Cr. L. J. 517. Notice should be 
given. But want of notice does not amount to illegality but impropriety. 28 Cr. 
L. J. 517—A, I. R, 1927 Nag. 244=102 lad. Cas. 213 : see also 5 L. L. J. 230=24 
Cr. L. J. 187=71 Ind. Cas. 603 ; 20 Cr. L, J. 320=21 Bom. L, R. 276=50 Ind. Cas. 
603 ; 99 Ind. Gas, 70=28 Cr. L. J, 38=A. I. R. 1927 Lab. 83 ; 83 Ind. Cas. 345 = 25 
Cr. L. J. I3B5 = A. I. R. 1923 Pat. 223 ; 130 Ind. Cas. 330= A. I. R. 1931 Lah. 39; 
A. I. Ri X929 Mad. 511 = 119 Ind. Cas. 385 ; 52 B. 151 = 30 Bom. L. R. 70= A. 1 . R. 
1928 Bom, 184=108 Ind. Cas. 127 ; 120 Ind. Cas. 261 = 31 Cr, L. J. 30 = 1932 A. L. J. 
148; 5 Pat. 229=8 P. L. T, 66. Delay in disposing of a case is no ground for 
transfer* 19 Cr. L. J. 119=43 Ind. Cas. 407 ; see also 20 Cr. L. J. 402=51 Ind. Cas. 
162. Refusal of Sub-divisional Magistrate to transfer case does not preclude Dis- 
trict Magistrate from transfering suo motu. 40 M. 791 = ii Cr. L. J. 335 = 38 Ind. 
Cas. 447* Case should not be transferred on general allegations of communal 
feeling against a Magistrate. 31 Cr. L. J. 257 = A. I. R. 1932 Lah. 168 = 121 Ind. 
Cas. 37^. When application is made to District Magistrate, trial Court need not 
adjourn proceedings. 29 Cr. L. J. 935 = 1929 A. L. J, 60= A. I R 1928 All. 753=111 
Ind. Cas. 855. The convenience of the accused must be regarded in considering 
whether a fair and impartial trial is likely to be held. 29 Cr. L. J. 373 = A. L R, 
1928 Pat. 347=108 Ind. Cas. 329. It is not the object of s. 528 that a case should be 
transferred merely because it is going against a particular party. 2 Pat. 333 = 25 


* This sub-section was substituted by s, 142 of the Code of Criminal Procedure 
(Amendment) Act, 1923 {XVIU of 1923). 

i Original sub-section (i),- (2) and (3) were re-numbered (2), (3) and (5) respec- 
tively by ibid, 

J This sub-section was inserted by zh‘d, 

I This sub-section was substituted for original sub-section (4) after it was re- 
numbered as sub-section (6), by zhd, 

II XI of 1816 and IV of 1821, 
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Cr. L. J. i 385«A. I. R, 1923 Pat. 228 — 83 Ind. Cas, 345. Judge having private 
discussion about the case in the club is a ground for transfer. 23 Cr. L. J; 126=65 
Ind. Cas. 358. Chief Magistral has jurisdiction to recall a case transferred by 
Additional Chief Presidency Magistrate. 51 C. 820=39 C. L. J. 595 = 28 C. W, N. 
903= 83 Ind. Cas. 661. The High Court will not entertain application for a relief, 
which could equally be granted by a Subordinate Court, until recourse has first been 
had to the Court. 26 Cr. L. J. 960= A. 1. R. 1925 All 640 = 97 Ind. Cas. 112. An 
order for transfer of a criminal case without reasons required by clause (5) is bad and 
should be set aside. 26 Cr. L. J. 221 = A, i. R. 1924 Mad. 873=83 Ind. Cas 1005. 
Giving reasons by reference to other papers is not proper. A. I. R. 1933 Sind, 
205=34 Cr. L. J, 861 = 1933 Cr, C. 718. Transfer is not vitiated even if reasons, 
thereof are not recorded. 34 P. L. R. 577 = 34 Cr. L. J. 630= A. L R. 1933 Lab. 
385. Code does not require Magistrate to issue notice before case is transferred 
1933 Cr. C. 639=34 P. L. R. 577 = 34 Cr. L. J. 630= A. I. R. 1933 Lah, 385. Transfer 
of case by District Magistrate without notice to other party is illegal. A. 1. R. 1931 
Lah. 29=32 Cr. L. J. 432 = 32 Cr. L. 1^356=1931 Gr. C. 93. Application by party 
is not necessary. Notice is desirable but failure does not make order illegal. A, 
L R. 1933 Sind. 205 = 34 Cr L. J. 861. Where whole case is transferred to Subor- 
dinate Magistrate Sub-divisional Magistrate cannot pass any order as regard s that 
case unless he acts under s. 528. 14 P. L, T. 176= 12 Pat. 341 = A. I. R. 19331 Pat. 
244, No Sessions Judge and much less Additional Sessions Judge has jurisd crion 
to transfer appeal on file of Additional Sessions Judge to his own file. A, L R. 1931 
AIL 435 = 1931 A. L. J. 591 = 135 Ind. Cas. 252. Where absence of notice has led to 
miscarriage of justice; the order transferring the case should be set aside. 36 P, 
L. R. 274=35 Cr. L. J. 1439= A. I. R. 1934 Lah. 194. 


* CHAPTER XLIVA. 

Supplementary provisions relating to European and Indian 
British subjects and others. 

528 A. (i) Where, in any case to which the provisions of Chapter XXXIII 

do not apply, any person claims to be dealt with 
Procedure of claim of a European or Indian British subject, or 

European or® Indtn ""Litish fere any prson claims to be dealt with as an 
subject, or as European or European (other than an European British 
American. subject) or an American, he shall state the 

grounds of such claim to the Magistrate before 
whom he is brought for the purpose of the inquiry or trial ; and such 
Magistrate shall inquire into the truth of such statement and allow the person 
making it a reasonable time within which^ prove that it is true, and shall 
then decide whether he is or is not an European British subject or an Indian 
British subject or an European or an American, as the case may be, and shall 
deal with him accordingly. 

(2) When any such claim is rejected by the Magistrate and the person 
by whom it was made is committed by the Magistrate for trial before the Court 
of Session, and such person repeats the claim before such Court, such Court 
shall, after such further inquiry, if any, as it thinks fi^ decide the claim, and 
shall deal with such person accordingly. 

(3) When any Court before which any person is tried rejects any kich 
claim as aforesaid the decision shall form a ground of appeal from the sentence 
or order passed in such trial. 

Notes.— Before commitment such claim can be made at any time. 5i_C. 980. 
Acused must assert his right to be tried as a person of a particular nationality 
before the trial Magistrate. If not, he cannot claim it at any subsequent stage of 
the case under s. 528 B. 22 S. L. R. 472'=29 E. J 721= A. I. IL 1929 Sind. 28 5 
see also S 4 C- 1041 = 29 Cr. L. J. 245=A. I. R. 1928 Cal. 97 ; 4 ° C. L. J. 256-52 C. 

♦Chapter XLIVA was inserted by s. 33 of the Criminal Law Amendment Act. 
1923 (xn of 1923). ■■ ■■ ■ ' 


c6de op criminal procedure. 


[S. 6^9 


4^6 


, Failure 
waiver. 


to 


347«29 a W. N 447==26 Cr. L. J. 401== A. L R. 1925 Cal 14-84 Ind. Cas.^ 1041. 
Magistrate is not obliged to ask the accused whether he would claim to be tried as 
a European British- Subject. 54 C. 1041 = A. L R. 1928 Cal 97=167 Ind. Cas, 
353. Claim to be tried as an Indian British Subject under s. 528 A, and 528 B is 
different from claim to be tried by a majority of Indian jury. 51 C. 980 = 28 C. VV. 
N. 384=26 Cr. L. J. 385=A. I. R. 1925 Cal 384=84 Ind. Cas. 929. Failure of 
accused to avail himself of the benefit of s. 528A, does not debar him from urging 
that conditions maintioned in clause («) or (d) of section 443 exist. 52 C. 347 = 
43 C. L. J. 256=26 Cr, L. J. 401 = 84 Ind. Cas. 1041. 

528B. If in any case an European or Indian British subject or an 

European (other than an European British 
plead status qj. American does not claim to be 

dealt with as such by the Magistrate before 
whom he is tried or by whom he is committed, or if, when such claim has been 
made before and rejected by the committing Magistrate, it is not repeated before 
the Court to which such person is committed, he shall be held to have relinquish- 
ed his right to be dealt with as an European British subject or an Indian British 
subject, or an European or an American, as the case may be, and shall not 
assert it in any subsequent stage of the case. 

;^Qt6S— Claim on the ground of status when to be made. 84 Ind. Cas. 929=26 
3B5; see also 29 C. W. N. 447="84 Ind. 1041 = 52 C. 347. Revision in 
High Court from order of Judge of Andamans for reduction of sentence is not 
subsequent stage of case. A. I. R- I933 Cal 240=34 Cr. L. J. 671 = 60 C. 676. 
Construction favourable to accused should be adopted, A. I. R. 1933 Cal 240= 
34 Cr. L. J. 671 = 60 C. 676. 

528C. Where a person riot being an European British subject, is dealt with 

as an European British subject or, not being an 
Trial of person as belong- British subject, is dealt with as an Indian 

nofbelont® "" British subject, or. not being an European (other 

an European British subject) or American is 
dealt with as an European or American, and such person does not object, the 
inquiry, commitment, trial, or sentence, as the case may be, shall not, by 
reason of such dealing, be invalid. 

528D* (i) Unless there is something repugnant in the context, all enact- 
. ^ - ments made by the Governor-General in Council 

Application of Acts or the Indian Legislature which confer on 

ttfteir Courts of Session ' “ates or on the Court of Session jurisdirtion over 

offences shall be deemed to apply to European 
pubjects althou^ such persons ate not expressly referred to therein. 

(2) Nothing in this section shall be deemed to authorise any Court to 
exceed the limits prescribed by this Code as to the amount of punishment which 
it may inflict on an Enropean British subject or to confer jurisdiction on any 
Magistrate of the second or third class for the trial of such subjects. 


CHAPTER XLV. 

Of Irregular ProceRdings. 

Irregularities which do not , any Magistrate not empowered by 

vitiate proceedings. following things, namely 

(a) to issue a search warrant under section 98 ; 

{b) to order, under section 155, the police to investigate an offence ; 

: to hold an inquest under section 176 ; 

(^) to issue process, under section 186, for the apprehension of a person 
within the local limits of his jurisdiction who has committed an 
offence outside such limits ; 
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(e) to take cognizance of an offence under section 190 , sub-section (1), 
clause (a) or clause (b) ; 

{/) to transfer a case under section 192 ; 

Ci') to tender a pardon under section 337 or section 338 ; 

(^) to sell property under section 524 or section 525 ; or 
(/) to withdraw a case and try it himself under section 528 ; erroneously 
in good faith does that thing, his proceedings shall not beset aside merely on 
the ground of his not being so empowered. 

Notes— This section comes into operation in cases of erroneous transfer. 5 C. W. 
N. 636 ; 35 C. 243 ; 2 C. L. J. 614 ; 4 C. W. N. 821 ; 36 C. 370. Charge sheet can 
be complaint to take cognizance in good faith. 34 Bom, L. R. 901 =*33 Cr. L. J. 733 
= A. I. R, 1932 Bom. 610. Proceedings by Magistrate should not be set aside merely 
on ground that he has no jurisdiction. 34 Cr. L, J. 923=145 Ind. Cas. 280. Where 
Magistrate erroneously but in good faith took cognizance of case which he is not 
empowered to do, proceedings are not invalid unless prejudice is caused to accused. 
A. 1: R. 1933 AIL 399=34 Cr, L. J. 761 = 1933 A. L, J. 735 = ^933 Cr. C. 682. It is 
not every failure to comply with mandatory provision of the law which renders the 
proceedings void. 5 Bur. L. J. 100=27 Cr. L. J. 1281= A, L R. 1926 Rang. ^93=98 
Ind Cas. 177. Charge and trial for four offences in one trial in contravention of s. 
234 is illegal and not merely irregular. A. I, R, 1930 Mad. 508=127 Ind. Cas. 295. 
Order of transfer of a case by a Magistrate under a bom fih mistake that he has 
power to transfer is not invalid. 30 Bom. L. R. 653=30 Cr. L. J. 467 = A. I. R. 1928 
Bom, 286=115 Ind. Cas* 399. 

530 . ff any Magistrate, not being em- 
powered by law in this behalf, does any of the 
following things namely : — 

id) attaches and sells property under section 88 ; 

ih) issues a search-warrant for a letter, parcel of other thing in the Post 
Office, or a telegram in the Telegraph Department ; 

(6') demands security to keep the peace ; 
id) demands security for good behaviour ; 

(<?) discharges a person lawfully bound to be of good behaviour : 

if) cancels a bond to keep the peace ; 

(^) makes an order under section 133 as to a local nuisance ; 
ih) prohibits under section 143 , the repetition or continuance of a public 
nuisance ; 

(/) issues an order under section 144 ; 

(y) makes an order under Chapter XII ; 

ik) takes cognizance, under section 190 , sub-section ( 1 ) clause (c), of an 
offence ^ 

(/) passes a sentence, under section 349, on proceedings recurded by 
another Magistrate ,* 

im) calls under section 435 , for proceedings ; ; 

(/i) makes an order for maintenance ; 

(p) revises, under section 515 , an order passed under section 514 ; 

(y>) tries an offender ; 

ig) tries an offender summarily ; or 
(/) decides an appeal ; 

his proceedings shall be void. 

Notes. — The proceedings of a summary trial of a case not so triable are void. 
Col Dig. 43 of 1876. Where a person is convicted by a Bench of five Magistrates, 
one of whom had not heard all the evidence, the conviction is bad. 38 M. 304 ; see 
also 20 Cr. L. J. 769=13 S. L. R. 166=53 Ind. Cas, 609 ‘^Magistrate** includes a 
Sessions Judge, so that the dismissal of an appeal by a Sessions Judge when appeal 
lay only to High Court, is void ab ifiitio* 26. Cr, L- J. 293^2 Rang, 3S6=A. L.R, 
1925 Rang 39=84 Ind, Cas. 437. Failure to conduct investigation properly does not 
necessarily prejudice accused. 32 Cr, L. J. 638=12 P. L. T. 393= A. I, R. 1931 Fat. 
150. Where Magistrate is competent to try offences named in complaint, competency 


Irregularities which vitiate 
proceedings. 
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• ..f in=f hPraii=ie Chartres beyond jurisdiction could have been framed. 32 Cr. L. J. 

,s not lost because changes d y ^ j ^ j p 

IS”? Vn-T.f ’whe^i ^ 

SS7 C L.I. i2V-!i9Cr.L.J. 46t-A.lR. 1928 Cal. .83-109 Ind. Cas 17 . 

Whe»Magi.tiatetr!esacaseiran!ferredtoano.ho. mthout the case be™ ttam- 

furred to bis own file, the trial is without jurisdiction and is void. 1930 M. W. N. 

Cr. L. J. 895 = A. I. R. 1930 Mad. 705=125 557- ^ Siib'divisional 

Magistrate not exercising the powers of a District 

an order passed under s. SU) t^is proceedings are void, A. I. R, I934 Lab. 294- i9o4 
Cr. C. 525.' ' ■ ■ ; : ; , ^ 

531. No finding, sentence or order of any Criminal Court shaH be set 

aside merely on the ground that the inquiry, 
Proceedings in wrong place. or other proceeding in the course of which 

it was arrived at or passed, took place in a wrong sessions division, district, 
sub-division or other local area, unless it appears that such error has in tact 
occasioned a failure of justice. 

Notes. — This section applies to a case where the Magistrate h^ authority to 
commit, but has not territorial jurisdiction over the place where the offence is auegea 
to have been committed. 26 M. 640 = 2 Weir, 708. Trying a case in a district where 
the Court has no jurisdiction, is not a defect of jurisdiction but only of revenue, and is 
curable under this section. 2 P. R, 19^2 Cr. = g P. L. R. 1902 ; 3-ho ^7 A* 3^7- 
A- W. N. 1194, 195 ; U. B. R. 1904, ist Qr. Cr. Pro. Code, 10. When an offence is 
committed within the jurisdiction of a Sub-divisional Magistrate in one district, but 
is tried by a Magistrate in another district, the irregularities of the trial is cured by 
this section. 30 M. 94 ; 21 A. 912, Conviction for an offence under s. 408 Penal Code, 
committed outside the jurisdiction''of the Magistrate is a mere irregularity curamle by 
s. 531 in the absence of prejudice. 22 Cr. L. J. 666=34 C. L. J. 200— 63 md. Cas. 

458. Though the accused is tried at a place in contravention of s. 18 1 (4) but there 

is no prejudice, the trial is vitiated. 21 A. L. J. 912 = 81 Ind. Cas. 40 ; see also 44 A, 
157= 19 A. L. J. 952 = 23 Cr. L. J. 107 A. I. R. i934 Oudh. 200. Commitment to a 
Sessions Court having no territorial jurisdiction is illegal. 3 Pat, 417 — 26 Cr. L. j. 49 - 
Finding of Criminal Court cannot be set aside merely for want of jurisdiction. A. i. K. 
1931 Oudh. 277 ; see also A. I. R, I933 Mad. 765 ; A. I. R. i93^ Rang. 164. 

582. (x) H any Magistrate or other authority purporting to .exercise powers 

duly conferred, which were not $0 conferred, 
When irregular commitments accused person for trial before a 

may be validated. Court of Sessions or High Court, the Court to 

which the commitment is made may, after perusal of the proceedings accept 
the commitment if it considers that the accused has not been injured ^ thereby 
unless during the injury and before the order of commitment, objection was 
made on behalf either of the accused or of the prosecution to the jurisdiction 
of such Magistrate or other authority. 

(2) If such Court considers that the accused was injured, or if such objec- 
tion was so made, it shall quash the commitment and direct a fresh inquiry by a 
competent Magistrate. 

Notes.— S. 532 does not apply where the prosecution itself is illegal for want 
of previous sanction. A. I. R. 1934 All. 963 (F. B.)=i934 Cr. C. 1291. Complaint 

by private person under s. 193, 1. P. Code is not cognizable and conviction based on 

such complaint is not protected by ss. 537 and 532 and should be set aside. 1931 M. 
W. N. I314«5S M. 343- a. I. R. 1932 Mad. 255=62 M. L. J. 735- . Section 532 does 
not apply to cases in which the defect in the committal order arises from want of 
territorial jurisdiction. 20 Cr, L. J. 416=51 Ind. Cas. 176; see also 123 Ind. Cas. 
433«“3X Cr, L. J. 506. 

583. (x) If the Court, before which a confession or other statement of an 

, , accused person recorded or purporting to be re- 

if' corded under section 164 or section 364 is 

“ 4 3 4- tendered or has been received in evidence, finds 



Notes.— 89 Ind. Cas 459=26 Cr. L. J. 1371. 

535. (1) No finding or sentence pronounced or passed shall be deemed 
- . . invalid merely in the ground that no charge was 

cW framed, unless, in the opinion of the Court of 

^ ‘ Appeal or Revision, a failure of justice has in fact 

been occasioned thereby. 

(2) If the Court of Appeal or Revision thinks that a failure of justice has 
been occasioned by an omission to frame a charge, it shall order that a charge 
be framed, and that the trial be recommenced from the point immediately after 
the framing of the charge. 

Notes. — Under this section mere omission or irregularity in the charge will not 
justify a reversal of an order of the lower Court unless in the opinion of the Court 
of Appeal or Revision, a failure of justice has hi fact been occasioned thereby. 53 

* I of 1872. 

t Section 534 was substituted by s. 34 of the Criminal Law Amendment Act, 1923 
(XII of 1923). 
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Omission to give informa- 
tion under section 447. 

ceeding.] 

Notes - 


+ [534. An omission to inform under section 
447 any person of his rights under Chapter 
XKIII shall not affect the validity of any pro- 


that any of the provisions of either of such section have not been complied 
with by the Magistrate recording the statement, it shall take evidence that such 
person duly made the statement recorded ; and, notwithstanding anything 
contained in the Indian Evidence Act, 1672 "^ section 91, such statement shall 
be admitted if the error has not injured the accused as to his defence on 
the merits. 

( 2 ) The provisions of this section apply to Courts of Appeal, Reference 
and Revision. 


Notes. — This section is intended to apply to all cases in which the directions of 
the law have not been complied with, without any distinction between omissions to 
comply with the law and infractions of it ; 23 B. 221 ; 31 Bom. L. R. 565. This 
section is to be interpreted liberally. 8 C. P. L. R. Cr. 21. S. 533 completely cures 
any formal defect in the recording of the confession, 20 A. L. J. 915=45 A. 166=24 
Cr. L. J. 6= A. 1 . R. 1923 All. 90. But this section does not cure a defect which is 
one of substance. A. I. R. 1930 Oudh. 449=128 Ind. Cas. 215 = 7 O. W. N. 909. 
Non-compliance with the formalities as to verification at the end of the confession 
is an irregularity cured by s. 533. 16 S. L. R. 143=726 Cr. L. J. 6o9=A. I. R, 1921 
Sind. 145 = 85 Ind. Cas. 833. Deposition of Magistrate that he complied with re- 
quirements of s. 164 cures a defect in this compliance. 30 Cr. L. J. 49=11 L. L. J. 

5 = 113 Ind. Cas 65 ; seeaIso3iCr. L. J, 97-31 Bom. L. R. 565 = A. I. R. 1929 
Bom. 327, A. I. R. 1933 Lah. 534= 128 Ind. Cas. 601 ; A. I. R. 1934 Rang. 78 ; 7 Rang. 
259=31 Cr. L, J. 297 = A. 1 . R. 1930 Rang. 53=121 Ind. Cas. 782. It is advisable for 
the Magistrate recording a confession to note how he satisfied himself that it was 
made voluntarily, though it is not imperative. 6 Lah. 58=26 Cr. L. J. 1074=26 P. L. 
R. 346= A. 1 . R. 1925 Lah, 315 = 88 Ind. Cas. 18. When confession is taken down 
m narrative form and translated to the accused, s. 533 cures defect, 20 A. L. J. 915= 
24 Cr. L. J. 6=45 A. 166= A. I. R. 1923 All. 90 — 71 Ind, Cas. 54. When there is no 
record of warning given by Magistrate while recording confession, defect is curable 
under s. 523, 2 P. L. T. 773==22 Cr. L. J. 200= A. L R. 1921 Pat 337 ; see also 7 L. L. 
J. 250=26 P. L. R. 579=26 Cr. L. J. 1458 = 89 Ind. Cas. 1026= A. L R. 1925 Lah. 
448 ; 6 Lah. 415== 7 L- L. J. 482 = 27 Cr. L. J. 514. Section 533 cannot cure defect 
which is one of substance and by which accused is prejudiced. A. I. R. 1933 Oudh. 
315=8 Luck. 518=10 0 . W. N. 466 ; see also A. I, R. 1932 Lah. 204=33 P. L. R. 
241 — 33 Cr. L. J. 242. Defect due to non-compliance of provisions of s. 164 can be 
cured only if no injury is causefi to accused by such defect A. I. R. 1933 Oudh. 315 
8 Luck, 518 ; A. I. R. 1933 Lah. 5 18. Section i 64 does not require memorandum 
to be recorded under confession in handwriting of Magistrate. A. I. R. 1933 Sind. 
166=34 Cr. L. J. 808=1933 Cr. C. 530 ; but see A. I. R. 1932 Bom. 553=34. Cr. L. 
J* 73 “5b B. 542 = 34 Bom. L. R. 1240. 





4H 

o Ti'iri f^aei iQi * lo^ lud. Cas, 227 j 99 ^3[id. Cas. 692 ; 4^ C. L. 7» 474- As to 

^le7e the accused is prejudiced, vide. 54 C. 476. Trial is not void for «oa-compli- 
ance of the provision of s. 360. where no failure of justice is caused. 31 C. W N. 
271 = 1927 M. W. N. 103=52 M. L. J. 385 = 6 Bur. L. J. 65-29 Bom L. K. 813- 
rnn Ind Cas 227 (P. C.) ; see also 30 Bom. L. R. 653— 30 Cr. L. J. 467 — A. L R. 
Jo 28 C. 286= ns Ind. Cas. 399 5 ^9 Cr. L. J. 374= A. I. R. 1928 Pat 459= .08 
Iml Cas 333 • A. I. R. 1931 All. 7=1930 A. L. J. 1314=^29 Ind. Cas. 369. Section 

533 aDpiies not only where no charge was framed at all, but also where no charge 
waWratned for the offence of which appellant is convicted. 41 C. ILJ. 474-2° Cr. 

I. R. 1925 Cal. 926=88 Ind. Cas. 1055 ; see also 95 Cr. L. J. 200= 
A I R. 1923 All. 476=76 Ind. Cas. 561 ; A. 1. R. i934 Luh. 227=35 Cr. B. J. 1386. 
Omission to state particulars in accordance with s. 242 not accompanied by failure of 
Justice is caused by ss. 535 and 537- A. I. R. 1932 Nag. 127 = 28 N. L. R. 163-33 Cr. 
L. J. 938. 

536. (1) If an offence triable with the 

Trial by jury of offence triable assessors is tried by a jury, that trial shall 

with assessors. ground only be invalid. 

(2') If an offence triable by a jury is tried with the aid of ^sessors, the 
^ '' trial shall not on that ground only be invalid, 

Trial with assessors of off- y^jess the objection is taken before the Court 
ence triable by jury. records its finding. 

Notes —When a case was triable by jury, but was tried with the aid of assessors 
.nd nroblection was taken at the trial. feW that the mere fact that the assessors 
fr^^fn^the Accused guilty but the judge differing from their opinion had convicted 
;rm^oVn™a\lSVia^ invalid! in^as much as no obje^crion^ was taken at 

Court cann^urt^t the veSkt^on’he^urVas a verd^ of assessors in cases triable 
^^h ^«P«ors 23 C 555 Trialbyjury of an offence triable only with assessors IS 

776 ; see also 1927 M. W. N. 299=29 Cr. L. J. 351 — A. 1. R. 19-8 Mad. 273, A. I. v. 
1933 All. 128. In case of trial by assessors where assessors were not chosen accord- 
ing to law. the trial is illegal. A. I. R. I933 Oudh. 351 = to O. W. N. 619. 

* 537 Subject to the provisions hereinbefore contained, on finding, sent- 
ence or order passed by a Court of competent 
-Finding or sentence when jmigdiction shall be reversed or altered under 
reversible by reason of erpr XXVII or on appeal Or revision on 

or omission in charge or other 
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Scope— Section 537 is wide enough to cure any irregularity. Retrial should not 
be ordered where the provisions of s. 361 are not complied with unless failure of 
justice is caused. 31 M. L. J. 386=31 Cr. L. J. 827= A. I. R. 193a Mad. 168 = 125 
Ind. Cas, 253. Section 537 does not cure irregularities in the constitution of Court. 

7 Pat. 61=8 P. L. T. 800 = 28 CnL. J, 88i = A. 1. R. 1928 Pat 1 = 104 Cas. 
897. Irregularities involving breach of rules of procedure under the Code only are 
covered by s. 537. i Pat. L. T. 609=21 Cr. L. J. 621 = 5 Pat L. J. 61 = 57 Ind- Cas. 
285. Section 537 applies only to errors of procedure arrising out of mere in 
advertance and not to disregard or disobedience of mandatory provisions of law. 
Failure to follow procedure laid down ins. 137 (0 is an irregularity not curable 
by s. 537. 35 O. L. J. 377-28 Cr. L. J. 291 = A. I. R. 1927 All. 350=100 Ind. Cas. 
371 ; see also 49 A. 325 = 25 A. L. J, 246=28 Cr. L. J. 231 = A. L R. 1927 All. 286= 
99 Ind. Cas. 103? ; 49 A. 270=25 A, L. J. 155 = 38 Cr. L. J. 159=99 Ind. Cas. 415. 
Section 537 does not apply to clause 27 of the Letters Patent 53 C. 350=30 
C. W. N 276 = 27 Cr. L. J. 385 = 43 C, L. J. 3io=A. 1. R. 1926 Cal, 470 (F. B.) = 
93 Ind. Cas. 33 ; 24 C. L. J. 400=21 C. W. N. 33=18 Cr. L. J. 3S5=*44 C. 477. 
(F. B.). Breach of statutory rules is incurable under s. 537. 4 Lah. 376=25 Cr., 

L. J. 68=6 Lah. L. J, 103 = A. 1. R. 1924 Lah. 104=75 Ind, Cas. 980. Order for- 
feiting bond without notice to party whose bond is forfeited is not curable under 
s. 537- 25 Cr. L. J. 445= A. J- ^9^5 Oudh. 51 = 77 lad, Cas. 733. If criminal 
proceedings are substantially bad, prisoner’s consent cannot cure defect A. L R. 
1931 Oudh. 113=32 Cr. L. J. 218=1931 Cr. C. 273 = 128 Ind. Cas. 209. Provisions 
requiring Court to record a finding that an offence has been committed is mandatory 
and failure to so record is an irregularity which cannot be cured under s. 537. 1938 

M. W. N. 229=29 Cr. L. J. 732 = A. L R. 1928 Mad. 783=110 Ind. Cas. 588. Disregard 
of compliance with the provisions of s. 233 is illegal and cannot be curred under 
s* 537- 30 Cr L. J. 1073=1930 Cr. C. 126=1 19 Ind. Cas. 532. Where Court remands 
case for recording evidence on commission, trial Magistrate is competent to record 
evidence himself. Even if it is irregularity it is cured by s, 537. 30 Cr. L. J. 948= 
II L. L. J. 370= A. I. R. 1929 Lah. 104=118 Ind. Cas. 643 The word ‘‘unless such 
error’' in s. 537 id) qualifies not only clause {d) but also all the letters of the 

. alphabet. 5 Rang. 53 = 25 A. L. J. ii7=54 I- A. C. W. N. 271 = 8 P. L. T. 

115 = 28 Cr. L. J. 259=52 M. L, J. 585*29 Bom. L.R. 813=45 C.L,J.44r«A: 

1. R. 1927 (P. C.) 44. The irregularity contemplated under this section is irregularity 
of procedure and not a substantive error of law or a disregard of a mandatory 
provision of the Code. 35 Cr. L J. 1234=36 Bom. L. R. 495 = A. I. R 1934 Bom. 
255. A conviction should be set aside in case of non-compliance of s. 223. A. L R. 
1934 Pat. 132 = 35 Cr. L. J. 693= 15 P. L. T. 647. In case of irregularity or omission, 
the gravity of the same is to be considered and unless the accused is prejudiced, 
the irregularity does not vitiate the trial. 35 Cr. L. J. 952=61 C. 588 = A, I. R. 1934 
Cal. 482 ; see also 152 Ind, Cas. 1061 = A. I. R. I934 Sind. 164 ; A, I. R. 1934 Lah. 
827. But where the accused is prejudiced, the irregularity is not cured. A, I. R. 
1934 Oudh. 370 = 35 Cr. L. J. 1161 = ii O. W. N. 828. The disregard of an express 
provision of law as to the mode of trial is not a mere irregularity and as such cannot 
be cured under s. 537- 35 Cr. L. J. 1066= n O. W. N. 831 = A. I. R. 1934 Oudh. 
354 : see also A. I. R. 1934 Oudh. 186= u O. W. N. 473- Non-compliance with 
provision of s. 342 does not vitiate the trial if accused is not prejudiced thereby.. 
A, L R. 1934 Sind. 67 = 35 Cr. L. J, 1175 = 28 S. L. R. 106. Hearing of case within 
less than seven days from date of service of summons is irregularity. But if 
no prejudice is caused to accused defect is cured by s. 537> A. I. R. 1935 All. 219. 
Mere infringement of mandatory provision is not sufificient to hold that Court has ■ 
failed to administer justice. It must go to root of trial and must in eiiect vitiate 
proceedings. A. I. R. 1935 Rang. 98. 

Absence of complaint.— Section 537 deals with irregularities in the complaint 
and not with an entire absence of complaint. 33 G. W. N. 385—49 Cr. L. J. 342— 

Cr. L. T. 658=56 C. 834=A. I. R. 1929 Cal 173=116 Ind. Cas. 638 ; see also 31 
Cr. L. J. 1060= A. I. R. 1930 Rang. 153=126 Ind. Cas. 530. Complaint by an 
unauthorized person is no complaint at all and the defect is not curable under 
s. 537. 18 Cr. L.J. 511 = 39 Ind. Cas. 479=4 P- R-Cr. 1917 5 see also i Luck. 523= 
a O. W. N. 614=27 Cr. L. J. 969= A. I. R. 1926 Oudh- 485 t 36 P. L, R. i8o=A. 

I. R. 1934 Lah. 672527 Cr. L. J. no5 = 2i S. L. R. i = A.. L R. 1927 Sind. 10— 97 
Ind. Cas. 417 ; A. I. R. 1931 Nag. 98. In case of conapl^int under s. 498, Penal 
Code by person other than husband, Court’s kave Wflst be obtmned. Absence 
of leave is not cured by s. 537. A. 1. R. 1933 C^. 880=145 Ind. Cas. 874. Pure 
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technical irregularity in the heading of complaint may be cured. 

Lah. 9S1. , ' . : ■ , , 

Charge.— If misjoinder of charges takes place, the frial^is bad and actmn _camiot 
be mken together. A. I. R. I93i Rang. 90=8 t see^ C^L. 

626-1 Lah. 562 = 7 P. L. R. 1921 = A. I. Lah. 381 = 57 M. Cay 50^ 

Cr L T i!oi5=A. 1. R. 1922 Lah. 144; 27 Cr. L. J. 32. This section covers 
omission to frame a charge properly and also omission to frame f 
separate charge. 1919 M. W. N. I99='20 Cr. L. J- 354 ^5 • • „„j.'aWe 

220= 40 Ind Cas. 834. Lumping of charges contrary to s 233 ib curaoie 
by 237. 8 a L. J 10=22^^ cl L. J. 344= A. I. R- .0“dh. 49=6i Ind 
Cas. 168. Omission to frame separate charges for^ T>°^c=66 Ind 

mere irregularity curable by s. 537. 23 Cr._L. J. 320- 16 S. L. 5 • 

Cas. 67.2. Omission of particulars required by ^ 223 from the charge is 
curabk by s. 537- 25 Cr. L. J- ii52=iL I. R 1925 Nag I47 = ^ Ind Cas. 976^ 
see also i8 Cr. L. J. 382=38 Ind. Cas. 766 ; 25 Cr. L. J. 1297-47 M. 746 _ 

A7 M L T 221 = A. I. R. 1925 Mad. i (F. B.)=82 Ind. Cas. 465 ! 28 C^ L. J. 

l26=A i.i 1927 Sind. 161I.01 Ind. Cas. 458; 27. C W N. 821=25 Cr.L J 
1313= A. 1. R. 1924 Cal. 18=12 Ind. Cas. 545- Joinder of two offences in a 
sillgle charge is only an irregularity cured by s. 537 and not an illegality. 48 
C. L. T. 138=32 C. W. N. 839=30 Cr. L. J. 799= A. I. R. 1928 Cal. 700=117 
Ind. Cas. 596. Where police files a complaint instead of submitting the charg^ 
sheet in a non-cognizable offence, irregularity is curable by s. 537. 30 Cr. L. J. 409- 
A. I. R. 1929 Mad. 115=115 Ind. Cas. 481. Prejudice to accused cannot be 
assumed by mere infringement of a mandatory provision. Section 537 will apply 
only if actual injustice is caused by such infringement. 53 M. 937-A. 1. K. 
J930 Mad. 857=127 Ind. Cas. 654 ! see also A. I. R. 1931 Mad. 225=131 Cas. 

448; A. I. R- 1930 Lah. 407 = 129 Ind. Cas. 298 ; 8 Rang. 25 = A. I- R- J930 

Rang. 201 = 125 Ind. Cas. 266 ; 121 Ind. Cas. 862 = 31 Cr. L. J. 347-193° hL W. N. 
80; 28 Cr. L.J. 4I9=A. I. R. 1927 Lah. 432=101 Ind. Cas. 451 ! f 
909=A. I. R. 1926 Pat. 347=96 Ind. Cas. 221 ; 28 Cr. L. J. 821 ; A. I. R. 1931 
Mad. 221?. But where failure of justice Is proved the defect is not cur^5le. 
1930 M. W. N. 698=32 L. W. 32 o=A. I. R. 1930 Mad. 859=127 Ind Cas. 
652 : see also A. I. R. 1931 Cal. 357=34 C. W. N. 959= 128 Ind. Cas. 816. Joinder 
of charges more than three is illegal. A. 1. R. 1933 Rang. 325= 146 Ind. Cas. 170. In 
case of misjoinder of charges, action cannot be taken under s. 537. A. I. 

Rang. 00=8 Rang. 632=32 Cr. L . J, 930. Objection as to frame of charge should 
be raised at an early stage. A. 1. R. 1933 Pat. 488 = 14. P. L. T. 580=34 Cr, L. J. 
892. In charge under sections 147 and 149, Penal Code, omission to state common 
object is a mere irregularity. 9 0 . W. N. ito 9=«34 Cr. L. J. 393"^^ ^99 — 

A. I. R. 1933 Oudh. 19; see also 33 Cr. L.J. 506= A. LR. 1932 Oudb. 242= 137 
Ind. Ca^. 684. Particulars should be given in the charge. But omission to 
give details is not an illegality unless failure of justice is caused. 37 C. W. N, 
1078= A. L R. 1933 Cal 676. Where two distinct offences are included ^ m charge 
in alternative, and case does not come under s. 236, defect is mere irregularity 
and not illegality. 37 C. W. N. 1074=1933 Cr. C. 1158= A. L R. i933 Cal 676. 
Offences committed at different times under ss. 380 and 457 Penal Code, canimt 
be charged and tried together. If charged and tried together it is illegality 
not curable by s. 537. 34 Bom. L. R. 590=33 Cr. L. J. 6i9=A. L R. 1932 Bom. 
277. Failure to frame separate charges is a formal defect which is cured by s. 537 
if no prejudice has been caused to accused in his defence, 35 Cr. L. J. 935=“ 

1934 Oudh. 244; see also 28 S. L, R. ii9=A. I. R. 1934 Sind. 57 = 35Cr. L. J. 
1337* Where six items of money embezzled from six different persons constitute 
six different offences, one single charge and one trial, although defective, yet the 
defect is cured by s. 537. A. 1. R. 1935 Oudh. 273 ; see also A, 1. R.^ 1935 Bom. 24. 
Errors or omissions in charge can be cured by s. 537. A. I. R. 1935 Sind. 34, 

Whon trial is vitiated. — Every infringement of a mandatory provision 
does not vitiate trial Mandatory provisions affecting jurisdiction of Court are 
different . from those relating to the procedure to be followed. Infringements 
of the former vitiate the whole trial Section 537 cures only infringement of the 
latter kind. 26 Cr. L. J. 1336=3 Rang. 139= A, I. R. 1925 Rang. 258 = 89 Ind. Cas. 
312 ; see also 4 Bur. L. J. 213=27 Cr. L. J. 669= A. I. R. 1926 Rang. 53 = 94 Ind, Cas. 
717 ; 20 A. L. J. 874=21 Cr. L, J. 67=45 A. 124=71 Ind. Cas. ii5 = A. L R, 
1923 All. 81.- So mere failure to comply with the mandatory provision of law 
in the absence of prejudice to accused does not vitiate trial 1923 M. W. N. 506 



S. 537] 


CODE OF CRIMINAL PROCEDURE. 


427 


= 30 Cr. L. J. 633=1919 Cr. C. 3S=A. I. R. 1929 Mad. 544=116 Ind Cas. 366. 

bection 537 (a) has no application where there has been a disregard of the whole 
of the same mandatory provision but applies only where there has been a failure 
to comply with some part of such a provision in the course of a general compliance 
with the whole. 25 Cn L. J. ii52==A. I. R. 1925 Nag. 147 = 81 Ind. Cas. 976. 
Where Magistrate records evidence in English contrary to s. 356, but the accused 
is not prejudiced, the defect is a mere irregularity, 1930 A. L. J. 150— A. I. R, 
1931 AIL 3=129 Ind. Cas. 269. Omission to supply accused with a copy of the 
oral statement made by him to the police is mere irregularity curable by s. 537. 

7 O. W. N. 957 = A. L R. 1930 Oudh. 505. When in an enquiry under s. 145 
Cr. Fro. Code^ s. 356 is not complied with inquiry is not vitiated. 32 Cr. L. J. 
368=129 Ind. Cas. 365. Errors of procedure in trial will not vitiate conviction 
unless breach is so great as to make the trial different from the mode of trial 
provided for the offence charged or failure of justice has been occasioned thereby. 

It depends on the gravity of the breach and the results that follow from it. 

57 C. 1228=34 C. W. N. 296=51 C. L. J. 171=31 Cr. L. J. 536 = A* I. R. 1930 Cal. 
212=123 Ind, Cas. 664 ; see also 30 Cr. L. J. 702= A. I. R. 1929 Lah. 867=116 
Ind. Cas. 889* Infringement of s. 162 Cr. Pro, Code is an irregularity cured 
s. 537, if there is no failure of justice. 54 B. 934=32 Bom. L. R. I279 = A. 

I. R. 1930 Bom. 595“ ^29 Ind. Cas. 156. Where there are no contravention of ex- 
press provisions of Cr. Pro. Code, errors are curable by s. 537. 31 Cr. L. J. 750=4 
C. L. J. 374 = A. I. R. 1929 Cal. 428=124 Ind. Cas 827. Admission of inadmissible 
evidence which has very little weight and where no injustice has been caused doee 
not vitiate the trial, ii P. L. T. 148=31 Cr, L. J. 721=9 Pat 474= A. I. R. 1930 Pat 
247 = 124 Ind. Cas. 836 ; see also 40 C. L. J. 313 = 26 Cr. L. J. 307. Any defect in 
procedure whether of illegality or irregularity is cured by s, 537 if accused is not pre- 
judiced. 1933 A. L.J 188 = 34 Cr. L. J. 414=1933 Cr. C. 434=55 A. 301 = A. 1. R- 
1933 All. 264'(F. B.) ; see also A. 1. R. 1931 All. 3=32 Cr. L. J. 372 = 1930 A. L. J. 
1504. Where accused is prejudiced by not having notice of facts which constitute 
ingredients of offence his conviction of such offence must be set aside. 1933 W. 

N. 718=65 M, L. J. 723=A. 1. R. 1933 ^2.d 843 Serious defect in conducting trial 
cannot be cured by consent of pleader of accused. A. I. R. 1931 Oudh. 113=32 Cr. 

L. J. 91 = 7 O. W. N. 972 ; see also A. I, R. 1931 Oudh. 113=6 Luck. 386=32 Cr. 

L, J. 91. Error of not going to root of trial, does not vitiate proceedings and can be 
cured by s. 537. A. I. R. 1931 All. 2 = 32 Cr. L. J. 368=129 Ind. Cas. 265. In case of 
trial of a case under s. 420 I. P. Code by second class Magistrate, defect is not cured 

s. 537. A. L R. 1937 Lah. loog. Failure to record reasons for not requiring 
complainant to execute bond is natural irregularity not curable by s. 537. A. I. R. 
1933 433 = 37 C. W, N. 626=34 Cr. L. J. 554. Non-compliance with the manda- 

tory condition of s. 342 cannot be cured it does not come within the description of 
error, omission or irregularity mentioned in s. 537. 35 Cr. L. J, 1417= A. I. R, 1934 
Oudh. 457 = 11 O. W. N. 1206. 

Examination of aoonsed — Non-compliance with s. 342 is an illegality vitia- 
ting the trial and not a mere irregularity that is curable by s. 537. 1930 M. W. N. 

9i4=A, I. R. 1931 Mad. 241 = 131 ind. Cas, 493 ; but see 28 Cr. L. J. 5ii=A. 1. R. 
1927 Nag. 210=101 Ind. Cas. 895 ; 7 Rang. 470=30 Cr. L. J. 1164= A. I. R. 1929 
^^ang- 331 = 120 Ind. Cas. 230. It is a fatal defect to examine the accused before all the 
prosecution witnesses are examined and it is not curable by s. 537, 22 Cr. L. J. 598= 

62 Ind. Cas. 870 ; see also 45 M, 820= 16 M. L. W. 420=43 M. L. J. 402=24 Cr. L. 

J. 124=71 Ind. Cas. 252 ; 25 Cr. L.J. 1152 = A. I. R. 1925 Nag. 147=81 Ind. Cas. 
976 ; 4 Bur. L. J. 143=27 Cr. L. J. 336=92 Ind. Cas. 752 ; 19 S. L. R. 121=27 Cr. 

L. J. 1290= A. I. R. 1926 Sind. 281 = 98 Ind. Cas. 186. Failure to examine accused 
under s. 342 at the proper time comes under s. 537 and can be interfered with if it 
has occasioned failure of justice. 25 A. L. J. 379=28 Cr. L. J. 399=49A. 551 = A. I. 

R. 1927 All. 475 = 100 Ind. Cas. 1055 ; see also 50 C. 985“25 Cr. L. J. 1085 = 81 Ind. 
Cas. 909 ; 45 A. 124=20 A. L. J, 874=24 Cr. L. J. 67 = A 1. R. 1923 All. 81 =71 
Ind. Cas. 115, 

Examination of complainant— -The fact that a complainant is not examined 
on oath is no illegality but a mere irregularity. 52 M. 79=55 M. L. J. 715=30 Cr. 

L. J. 432 = A. I. R. 1928 Mad. 1235 = 115 ind. Cas. 242 ; see also i Rang. 517 = 25 Cr. 

L. J. 273= A. I. R. 1924 Rang. 87=76 Ind. Cas. 865. f 

Examination ef witness — Where defence witnesses are summoned but are 
not present, refusal of Magistrate to re-sumnibn tliemis an illegality incurable under , 
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= e« 2zCr L. 1.497=6 P. L. R, I932 = A. I. R. 1922 Lah. 71 = 62 Ind. Cas. 321. 
Refusal to recall prosecution witness for «°ss-exaramation is iwt a prop« c^ercise^f 

mrisdiction and is illegal. 22 Cr. L. J. 2i9«5 Pat. L. J. 7o6*-6o ! 6^o^-*2i O 

26 Cr. L. J. 1035-26 P. L. R. 312 ; 25 Cr. L. J. 377 ; but bee 19 Cr. L. j. 6^0-21 U. 

C. 95-45 Ind. Cas. 678. 

Mode of trial— Joint trial of writer and attesting vvitness of alleged fo^ed docu- 
ment for giving false evidence is an illegality. i8 Cr. L. J. 239= >3 N- L- ^,35=o8 
rnd Cas 722 Section ^'^7 may apply to joint trial of persons under s. no. - j .... v . 

N 3?='22 Cr. L? J. 377= A. I.V 1921 cll. 625=61 Ind. Cas. 233. The simu taneous 

trial of two separate cases is illegal and is '“t 'frial of 
78=23 Cr L. T. 49= A. I. R. 1921 L. B. i;i = 64 Ind. Cas. 83^. loint trial ot PWSO‘.s 

for acts not committed in the course of the same transaction is illegal and “‘"f 
cured under s. 537. 28 Cr. L. J. 357 = A. I. R. 1927 Lah. 274 = 100 hid. Cas. 965 ; hut 
sertor4T7=26 A L T. 176=30 Cr. L. J. 337= A- L 1928 All. 593= lU L'd. Cas. 
ni W=28 Bom^. L R. 115 = 27 Cr. L. J.. I335=A,. I R. 1926 Bom. 23=98 Ind 
Cas. 407. Serious defect in the method of a criminal trml cannot^ bo ^070= 

consent of the advocate of the accused. A. 1. R. I93i Oudh. 113-/ 

V Cr L T. 218=128 Ind. Cas. 209. Where two cross-cases are tried simultaneously 
&e prosecution evidence in one case being considered as 

Other the whole proceeding is illegal. 4 Lah. 376— A. L R- 19^4 Lah. 104 .-5 
Cr L J. 68=6 L. L. J. 103=75 Ind. Cas. 980. Where Magistrate followed procedure 
in summons case instead of procedure in warrant case and the accused was not 
oreiudiced thereby, that the trial was not vitiated. 31 Ci. L. J. 1^3-a. 

?Q3oSind. 53=120 Ind. Cas. 526. A direct disobedience of an express Pr^ision 
of Cr. Pro. Code regarding method of trial is not curable under s. 537. 54 “id. Cas. 
173=21 Cr. L. J. 29. 

Prooedtira — ^Irregularities in proceedings under s. 476 be cured tinder 

the law as it stands after amendment. 4 O. W. N. 640-28 Cr. L. J. 081-103 Ind. 
Cas. 409= A. I. R. 1927 Oudh. 326. Illegality or irregularity in search which do,^ 
not prejudice the accused does not vitiate trial. 31 Cr. L. J. 35=i93o A. U j. .229 
AIR 1029= All. 937=120 Ind. Cas. 266. Where Magistrate completes trial on 
Sunday without consent of accused and without affording him opportunity to 
advocate and properly defend himself, the trial is illegal. 31 Cr.L.J. 705 = '^-‘‘i^- 
1930 Nag. 255 = 124 Im. Cas. 619. Committing Magistrate’s action m conducting 
jad identifications and giving evidence in h« own Court does not vitiate 

2 Luck. 631= A. 1. R. 1927 Oudh. 369=29 Cr. L. J. 129=106 Ind. Cas. 721. Omission 
to record the substance of information received cannot be cured under s. ^37* . 49^. 
i;='2* A L. I. 908=28 Cr. L. J. 9= A. I. R. 1926 All. 759 = 99 Ind. Cas. 41. Magistrate 
take cognmnqe .df non-cognizable offences on police report without sworn 
testimony of Police-officer, Defect arising out of proceedings so mrtiatetl is no 
ground for setting aside a conviction by Sessions Court. 28 Cr. L. J. 82T--A. 1. K* 
im^Lah. 702=i04lnd. Cas. 437. Joint trial of two offences which cannot be tried 
the whole trial and is incurable under s. 537- i Lah. 5^ -- 21 Cr. L. 
t. 526—57 Ind. Cas. 4*50. .Dismissal of complaint under s. 203 Cr. Pro Code on the 
report of the accused is an illegality which affects jurisdiction and fair trial and the 
irregularity cannot be cured under s. 537. i P. L. T. 609-21 Cr. L. J. 621-57 Ind. 
Cas. 285, Omission to examine complainant before issuing a process is an irregu- 
larity curable under 3.537, I Pat. L. J. 592=18 Cr. L, J. 366-38 hid. Cas. 750. 
Omission to serve a copy of preliminary order on the accused can be cured under 
s. 537 25 Cr. L. J. 682= A, 1. R. 1925 Nag. 33= 81 Ind. Cas. 170 5 see also 3 Rang, 
169-27 Cr- L., J. 6oo=A, L R. 1925 Rang. 270=94 Ind. Cas. 708.^ Failure of 
Magistrate to record his reasons for issuing warrant of arrest against 
abducted woman, is' a mere irregularity curable under s. 537. 22 Cr. L, J. 

A. L. J. 1149=59 Itid. Cas, 415. Failure to comply with the formalities prescribed 
by s. 342 is an irregularity incurable under s. 537. 23 C^ L. J. 154— A. L R. 1922 
Lah. 45-65 Ind. Cas. 618. Simultaneous trial under s. 411^ of three persons in 
separate independent possession of separate stolen articles is an irregularity in- 
curable under s, 537. 23Cr.L.J. 154-65 Ind. Cas. 618. Where complainant ^vas 
not examined on back of complaint, defect is mere irregularity cured by s. 537- 
A. 13. i.9,33 All 816-1933 A. L.J. 1418-1933 Cr, C* I4i5* Where preliminary 
order under s. 145 Cr. Pro. Code is not in conformity with s, T45 (i), subsequent 
order'Unders. 145 (6) cannot be set aside in absence of failure of justice. 54 A, 
ioo2«34 193^-A. L, J. 86s« A* I R* 193^ AH 681. .Erroneous deciiion 
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and is not cured by s. 537. 1933 Cr. C. 627 = 34 Cr. L. J. 863 = A. I. R. 1933 All. 354. 
Where accuseds’ statement was taken after prosecution witnesses are examined and 
before their cross-examination and there was no further examination of accused 
under s. 342, omission cannot be cured under s. 537, although no prejudice may have 
been caused to the accused. 130 hid. Cas. 845 '=32 Cr. L. J. 623. Mere recording 
evidence and saying case is proved is not fulfilling conditions of s. 370, which 
requires reason 10 be given for conviction. But where evidence and statements of 
accused are recorded, failure to give reasons can be cured by s. 537. A. I. R. 1932 
Cal. 655 = 33 Cr. L. J. 729=36 C. W. N. 852=1932 Cr. C. 632. Unless failure of 

justice is caused, High Court will not interfere. A. I. R. 1933. Oudh. 421 =* 1933 

Cr. C. 1294=10 O. W. N. 90^. Non-compliance with provisions of ss. 342 and 364 
vitiates trial A. I. R, 1934 Nag, 213 = 35 Cr. L. J. 1457, Non-compliance with 
provisions of s. 356 (a) without any prejudice to the accused is a mere irregularity. 
6x C. 399== 3S C. W. N. 659=35 Cr. L. J. 1479= A. I. R- i934 Cal 636. The failure 
to give notice under s. 87. Cr, Pro. Code, is a mere irregularity which is curable 
under s. 537. 36 P. L. R. 262 = A. I. R. 1934 Lah. 987. Section 526 (8) is imperative. 
Where adjournment is refused after application under s. 526 (8), subsequent pro- 
ceedings are not justified by law. Section 537 does not validate such proceedings. 
A. L R. 1935 Sind. 27. 

Beading oyer deposition.— Order under s. 145 is not vitiated by omission to 
read over the evidence to the witness. 5 P. L. T. 237 = 2 Pat. L. R. Cr. 108=25 Cr, 
L. J. 89= A, I, R. 1934 Pat. 786 = 76 Ind, Gas. 25. The violation of s. 360 Cr. Pro. 
Code cannot be cured under s. 537, 52 C. 159=28 C. W. N, 968 = 26 Cr, L. J. 

201=41 C. L. J. 224=83 Ind. Cas. 905 ; but see 28 Cr. L. J. 51 4= A. I. R. 1927 All. 

764=102 Ind. Cas. 210 ; 4 Bur. L. J. 213 = 27 Cr. J. 669= A. I R. 1926 Rang. 53 = 
94 Ind. Cas. 717. 

Recording reasons. — Failure to record reasons under s. 256 for questioning 
the accused forthwith before charge is framed, is an irregularity curable under 
s. 537. 32 Bom. L. R, 596=51 Cr. L. J. 743 = A. I. R. 1930 Bom. 241=124 Ind. Cas. 
810 ; but see 6 Lah. 654=27 Cr. L. J. 408=27 P.L. R. 85=-A. I. R. 1926 Lab. 155 = 
93 Ind. Cas. 72. Failure to record reasons is neither an illegality nor an irregu- 
larity vitiating trial. 5 Lah. L. J. 407 = 35 Cr. L. J. 174=76 hid. Cas. 398 ; see also 
6 Bur. L. J. 114 = 23 Cr. L. J, 861 = A. 1. R. 1927 Rang 248=104 Ini. Cas. 637 ; 31 Cr. 
L. J. 705 = A, I. R. 1930 Nag. 255= 124 Ind. Cas. 619. 

Judgment. — Trial is not vitiated necessarily by omission to write judgment 
before pronouncing sentence unless failure of justice is caused thereby. 7 Rang. 
370=30 Cr. L. J. n66 = A. I. R, 1930 Rang. 77 = 120 Ind. Cas. 225 ; see also 25 Gr. 
L. J. 7 o 5 = A. I, R. 1925 Lah. 137 = 81 Ind. Cas 193 23 A. L. J. 8=47 A, 284=26 

Cr. L.J. 688= A. I. R. 1925 All 299 ; 54 Cr. L. J. 1036=1933 A. L. J. 1244. Defect 
due to Magistrate not writing out the order as required under s. 145 (i) is curable 
under s. 537. 26 Cr. L, J. 324=3 Bur L. J. 256 = A, I R- 1925 Rang. 111=84 ind. 
Cas. 548. Judgment of a Bench of Magistrates must be signed by writing out full 
names. If a Bench Magistrate merely initials, it is an irregularity incurable under 
s. 337. 1930 M. W. N 787=32 L. W. 280=59 M, L. J. 674= A. I. R. 1930 Mad. 
867=129 Ind, Cas. 633. As regards irregularities in findings in judgments, 18 
Bom. L, R, 1029=27 Cr, L. J. n53 = A. LR. 1926 Bom. 522=97 Ind. Cas. 737 ; 
28 P. L. R. 187=45 C. L. J. 418 = A. I. R. 1927 (P. C.) 26=52 M, L. J. 441 (PC). 
Omission to make reference in judgment to opinion of assessors can be cured by 
section 537 unless it has occasioned failure of justice, A. I. R. 1933 Lab. 910= 
1933 Cr. L. 1297. 

Verdict of jury.— Non-direction which causes jury to arrive at wrong conclu- 
sion is misdirection. 6 Pat, 817 = 29 Cr. L, J. 81=9 P. L. T. 191 = A. I. R. 1928 Pat. 
120= 106 Ind. Cas. 673. The omission of the Judge to lay down the law for the 
guidance of the jury is curable under s. 537. Ii O. L. J, 315=2^5 Cr. L. J. 1129= 
A, 1. R. 1924 Oudh. 411 = 81 Ind. Cas. 953. Where jury put one question to Judge 
in chambers it does not vitiate trial. 97 C. W» N. U. J. 343= A. I, R. 
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77 Ind Cas. 221. ' For setting aside a verciict uoaer s. uicre 
Tound for suspecting that the misdireetion may have affected jury’s 

- L = R. 1926 ail 429=95 M.. Gas.. 

charged with an offence under s. 397 L P. Code and Jury 
■ ■ ■ L P, Code, held that the fact that no charge was 

L defect .and was curable under s., 537. 31 Cr.,L.,J . 
JSSS133 Ind. Cas. 477. Where misdirection does not affect 

High ''court will not interfere. 

■ 5-71 Ind. Cas. 367. Judge^s charge to the jury 

deciding whether there has been misdirection. 


1023 Cai. 547 “ 

be reasonable ground tor suspecimg^iu.^t 

verdict. 24 A. L. J. 536=27 Cr, L. JjSS 
385, Where accused was < „ ^ 

convicted the accused under s. 325 1 
framed under s. 325 was not even a 
557= A. I. R. 1929 Nag. 295=*] 
jury's verdict ^ 

A. 1. R. 1922 Cal. io5 
dered as a whole in_t 

C. L. J. 279 

Neglect of strict provision _ ^ . 

render trial nullity unless failure of justice is ^ 

1935 All. 941. Wrong explanation as to presumption 
amounts to misdirection vitiating trial. 
iQ^i Cal. 617. Misdirection to jury without any prejudice 


i6 C. W.N. 558 = 24 Cr. L, J.;i 43 f 
" ■'* ' * '.must' bc' .Gonsi-. 

,"'".'. 49 ''<^-.' 573 =' 3 S 

2^ Cr. L. J, 657-26 C. W. N. 68o=A. L R. 1922 Cal. 107. 

‘ ’ of s. 326 does not make constitution of jury illegal or 

- - ■ - • -* caused, 1933 L. J. .1446- A. L. R. 

'---tl' under .S.M14, '.^^®vk!e'nce,.■.Act,■ 
33 Cf. L. J. 40^35 'C- 'W/'Nv..29I.=^ 

* i to .the accused . is 'cured 
A. I. R. 1934 Pat. 309=15 P. L. T. 264=35 Cr. L. J. 1104. 

No *rattachment] made under this Code shall be deemed unlawful, 
nor shall any person making the same be deemed 
It not illegal, person trespasser, on account of any defect or want of 
me not trespasser smnnaons, conviction, writ of* 

r want of form m j-gjjggjjgjgjjt] or other proceedings relating 

there to. 

—No attachment is valid unless the attaching officer possesses proper 
attachment. L. R. i A Cr. 140- 


Courts and persons before or the Clerk of the Crown, or 

whomafffdavitsmay be sworn. Commissioner or other person appointed by 

such Court for that purpose, or any Judge, or any Commissioner for^ taking 
affidavits in any Court of Record in British India, or any Commissioner to 
administer oaths in England or Ireland, or any Magistrate authorized to take 
af&davits or affirmations in Scotland. 

Notes.— An affidavit sworn before a Bench Magistrate of Sind is one sworn 
before a proper person under s. 539 according to the rules of the Sind Judicial Com- 
missioner's Court. 28 Cr. L. J. 168=99 Ind, Cas, 600= A. I. R. 1927 Sind 128. Affi- 
davits sworn before a Presidency Magistrate of Calcutta are not admissible m 
evidence in the Patna High Court. A. I. R. 1925 Pat. 755 - In case of transfer appli- 
cation, affidavit sworn before officer of District Judge's Court and not that of High 
Court,* application cannot be entertained. 33 Cr. L. J. 61 = A. I. R. 1931 Cal 7io= 
134 Ind. Cas, 1278. A Nazir of Civil Court has no authority to administer oath for 
an affidavit to be used in a Criminal Court and a person swearing is not guilty 
under s. 199 I. P. Code, 31 Bom, L. R. 114== 30 Cr, L. J. 593=A, L R. 197? Bom 35. 
/Affidavit sworn before Presidency Magistrates of Calcutta are not admissible the 
Patna High Court, 7 P. L. T. 343 = 27 Cr. L. J. 313=1926 P. H. C, C. 74- A. L R. 
1935 Pat. 755 = 92 Ind. Cas. 697. 

t[ 539 A, (i) When any application is made to any Court in the course 
. ^ , of an inquiry ; trial or other proceeding under 

Affidavit in proof of conduct Code, and allegations are made therein res- 
of public servan . pecting any public servant, the applicant may 


^ This word was substituted for the word *‘dis tress’* by s. : 
Griminal Procedure (Amendment) Act, 1923 (Act XVIII of 1923). 
4 Section 539 A was inserted by s. 150, 
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give evidence of the facts alleged in the application by alidavit, and the Court 
may, if it thinks ht, order that evidence relating to such facts be so given. 

An affidavit to be used before any Court other than a High Court under this 
section may be sworn or affirmed in the manner prescribed in section 539 , or 
before any Magistrate. 

Affidavit under this section shall be confined to, and shall state separately, 
such facts as the deponent is able to prove from his own knowledge and such 
facts as he has reasonable grounds to believe to be true, and in the latter case 
the deponent shall clearly state the grounds of such belief. 

Notes.-“iV person renders himself liable to prosecution for false statements made 
in an affidavit in support of an application under s. 439 as required by section 539A. 
28 Cr. L. J. 161 — 99 Ind. Gas. 600= A. I. R. 1927 Sind. 128. Where accused make 
false affidavit in support of application for transfer, he can be prosecuted under Pena! 
Code, s. 193. 55 A. Ii4=si932 A. L. J. 1976=34 Cr- L. J. 457 = A. I. R. 1933 All. 47. 

Where a deponent swears of his personal knowledge of his allegations and the allega- 
tions are found to be false, he is guilty under s. 199, i P. Code, although he has not 
not separately stated what facts he had ground to believe as true. 30 Cr. L; J. 645= 
1929 Pat 156 = 116 Iiid. Cas. 755. 

(2) The Court may order any scandalous and irrelevant matter in an 
affidavit to be struck out or amended. 

t [ 539 B, (ij Any Judge or Magistrate may, at any stage of any inquiry, 

. . . trial or other proceedings, after due notice to the 

Local inspection. parties, visit and inspect any place in which an 

offence is alleged to have been committed, or any other place which it is in his 
opinion necessary to view for the purpose of properly appreciating the evidence 
given at such inquiry or trial, and shall without unnecessary delay record a 
memorandum of any relevant facts observed at such inspection. 

( 2 ) Such memorandum shall form part of the record of the case. If the 
Public Prosecutor, complainant or accused so desires, a copy of the memorandum 
shall be furnished to him free of cost : 

Provided that, in the case of a trial by jury or with the aid of assessors, the 
Judge shall not act under this section unless such jury or assessors axe also 
allowed a view under section 293 .] 

Notes. — A local inspection by Magistrate is only permitted by s. 539B for the 
purpose oi properly appreciating the evidence in the case and cannot take the 
place of evidence itself. 49 A. 475. see also 54^ M. L. J. 442 ; 23 Cr. L. J. 
502. It is irregular on local inspections to take into account the evidence of 
witnesses not recorded on oath. This irregularity is not curable. 28 Cr. L. 
J. 495 = 190 Ind. Cas. 671. Where the Magistrate failed to record a memorandum 
under the provisions of s. 539B, in connection with certain possession proceed- 
ings under s. 145 Cr. Pro. Code, it is a formal defect and the whole proceeding 
should not be set aside unless the petitioner can show that the Magistrate’s omission 
has prejudiced him. 42 C, L. J. 131. Inquiries from spectators are irregular. 31 C. 
L. J. 346=10 Lah. 790 = 31 P. L. R. 39 = A. I. R. 1929 Lah. 120=122 Ind. Cas. 95. 
Section 528 B does not introduce any new principle, for the Calcutta High Court 
had often laid down that a such memorandum should be prepared ; so that both sides 
to an enquiry or trial might know what the Magistrate during his enquiry had 
noticed or failed to notice. 42 C. L, J. 131 = 26 Cr. L. J. 1524= 53 C. 46= A. 1. R. 1925 
Cal. 1246 = 90 Ind. Cas. 308. Where a Magistrate holds a local enquiry and uses that 
for obtaining information which did not appear from the evidence, he commits 
material irregularity, which vitiates the whole trial. 30 Cr. L.^ J. 49 J (Pat) =115 Ind. 
Cas. 556. Non-compliance with the provisions of s. 539 BJs an illegality vitiating 
the conviction, if accused is prejudiced. 30 Cr. L. J. 338=A. I. R- 1929 Nag. 233 = 

1 14 Ind, Cas. 609 ; see also 52 C. 148=35 Cr. L. J. 1375 = 40 C. L. J. 149=82 Ind. 
Cas. 767 ; but see 30 Bom. L. R. 954 = 29 Cr. L. J. ioo5=A. I. R. 1928 Bom. 433 = 
1 12 Ind. Cas. 221. Failure by Magistrate to make a record of any relevant fact 
that he observed at the inspection is an irregularity falling within s. 537. 50 B. 680= 

* Section 539B was inserted by s. 150 of the Code ofj Criminal Procedure 
(Amenimsat) Act, 1925 (XVllI of 1923). : , „ „ 
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28 Bom. L. R. 8027=37 Cr. L. J. iiSi=A. I. R._ 1926 Bom. 534=97 Ind, Cas. 671. 

Absence of memorandum is not necessarily prejudicial to the accused. 5 Bor. L. J. 
J00==27 Cr. L. J. I28I«A. I. R. 1.926 Rang. I 93 = 9 S Ind. Cas. 177. Where local 
enquiry is made not to understand evidence but to obtain further information, proce- 
dure is irregular and uii^ra vires. 29 Cr. L. J. 656—10 P. L. T. 279— A. 1 . R. 192S Pat 
c67= 1 10 Ind. Cas. 1 12. The trying Magistrate should never deliver his judgment 
relying upon his personal investigation without giving an opportunity to the parties 
to rebut his opinion. 10 Lab. 131 — 29 Cr, L. J. 7x0=^ A. L R. 1928 Lab. 479-— no Ind, 
Cas 463 Where the provisions of this section were not infringed High Court 
declared to interfere. 28 Cr. L- J. i8o«A. I. R. 192? Nag. 397^=99 Ind. Cas. 852. 

Magistrate can use the evidence of his own eyes to test the truth of what the wit- 
nesses have referred to. 45 M. L.-J. 279=25 Cr. L. J. 7= A. 1 . R. 1933 Mad. 694= 
75 Ind. Cas. 695. The use of the result of local observation cannot be used for the 
piirpose'of decviding the main issues in the case, 2 P. L T. 455 = 22 Cr. L. J. 443 = 
A. I. R. 1921 Pat. 4x5 = 61 Ind. Cas. 794. Though there is no provision in the Code 
of Criminal Procedure, it has been settled by authorities that a Magistrate must 
invariably put on record a note of his inspection. 24 Cr. L. J. 234= A. L R. 1922 Pat. 
51=71 Ind. Cas. 699. See also A. I. R, 1933 Mad. 676=33 Cr. L. J. 655 = 37 M. L. 
W. 149 ; 35 Cr. L. J. 708. Omission to make note of observations and to place it 
on record is mere irregularity and can be condoned unless it has occasioned failure 
of justice. 33 Cr. L. J 124=1932 A. L. J. 523 = A. I. R. 1932 AIL 28 ; see also A. L 
R, 1931 All. 433"= 33 Cr. L.J. 53 A. 706=1931 P. L. J. 912. Local inspection 
must be held sparingly. A. I. R. 1931 Oudh. 388=7 Luck. 208=1931 Cr. C. B20. 
Trial is not proper when in local inspeetion, one of the two Magistrates only joined. 
A. I. R. 1935 Mag. 77* Non-recording of inspection note is only curable irregu- 
larity A. I. R. 1935 Nag, 23. 

540 . Any Court may, at any stage of any inquiry, trial or other proceeding 
^ ^ . under this Code, summon any person as a witness, 

examine any person in attendance, though not 
present. summoned as a witness, or recall and re-examine 

^ ’ any person already examined and the Court 

shall summon and examine or recall and re-examine any such person if his 
evidence appears to it essential to the just decision of the case. 

Notes. — Under this section the Court is bound to summon and examine any 
witnesses whose evidence seems to be essential to the just decision of the case 6 C. 
W. N. 98. Neither the prosecutor nor the accused can, as of right, cross-examine 
a witness summoned and examined by the Court under this section. S. C, 275 , Oudh, 
Where the accused have exhausted the power of summoning witnesses by Oling 
their first list of witnesses they could not summon any other witness otherwise than 
by'moving the Court to act under this section, ii A. L. J. 986=15 Cr. L. J. 564«36A 
15=22 Ind Cas, 740. A witness summoned under s. 540 can be examined by both 
parties. Suggestion of questions by the defence to the Court and putting such 
questions through the Court is not cross-examination. 47 A, 147. This section is not 
controlled by s. 342 and when a witnesses is examined by the Court suo moiu after 
the witnesses for the prosecution had been examined and the accused had cure 
been examined under s. 342, there is no duty of the Court to examine the accused 
again under section 342. 89 Ind. Cas. 842 = 26 Cr. L. J. 1418, Although it is true that 
proper discretion has to be exercised under s. 540, still the terms of the section are 
extreniely wide and any Court may at any stage of any inquiry, trial or other proceed- 
ing summon any person as a witness, if his evidence appears to it essential to the 
just decision of the case. 1924 M. W. N. 302 = 34 M. L. T. H. C. 135 = 77 Ind. Cas. 
290=25 Cr. L. J. 354 = 1924 Mad. 55M2) = 34 M. L. J. 325. This section provides 
that any Court may, at any stage of an inquiry, trial or other proceeding under this 
Code, summon any person as a witness or examine any person in attendance, though 
not summoned as a witness, or recall or re-examine any person already examined, 
'and. the Court shall summon and examine or recall and re-examine any such person if 
;53^|^|fi<|er!ce appears to it essemial to the just decision of the case. i Rang,3Q8«a2 
Rang. 2x6 terms of this section are very wide 

exercise thelir discretion thereunder very cautiously. Where in a 
64 |^J|fM'arguments were heard and the case was postponed for judgment for a 
‘Examination of pxQSeoution witnesses thereafter cannot be Jusified* 27 
C,.W, Cr^^ The Court may summon witnesses 

and if the prosemttbh declines to exarnine them, the Court may thereupon acting on 
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Itsowo initiative cause them to^be produced 37 C L. J. I73»24 Cr. L, J, 193, 
The power to summon material witness is absolute. Judge is bound to admit in 
evidence an essential document overlooked by prosecution. 37 M, L. J. 581 = 1929 
M. W. N. goi«A. L R, 1929 Mad. 837. Court has power to admit rebutting evi-^ 
dence to contradict defence evidence. 31 Cr. L. J. 918 = 34 C. W. N. 170= A. L R. 

1930 Cal. 134=125 !nd. Cas. 746. Names of witnesses to be examined should be 
disclosed to the parties save under exceptional circumstances. 10 Lah. 720=31 P, 
L. R. 39=31 Cr, L. J. 346= A, I. R. 1926 Lab. 129=122 Ind. Cas. 95. The power of 
the Magistrate to call a person as a Court witnesses is wide but it ought not to be 
exercised when the prosecution has wantonly failed to examine the witness and 
when the application is made after the whole case had closed;' ■ 1929 M.' W.' N.. 395; 
This section confers very wide powers upon a Court but the wider the powers the 
greater the exercise of discretion required of a Magistrate. 52 M. L. J. 118=28 Cr. 
L. J. 251 = A. I. R. 1927 Mad. 361 = 100 Ind. Cas. 123 ; see also 10 L. L. J. 262=29 
F. L. R, 7<^3 “29 Cr. L, J. 740= A. 1. R. 1928 Lah. 647. Examination of prosecution 
Witness after closing of the defence witness is bad and vitiates the trial. 29 P. L. R. 
613^ 29 Cr. L. J» 844 = A. I. R. 1928 Lah. 953 ; see also 22 Cr. L. J. 58=22 Bomr. 
L. R. 1224. No question of bias against the accused can arise unless it is shown that 
the Court was guiding or assisting the prosecution. Cr. L. J. 728= 1929 Cr. C. 47= 
A. I. R. 1929 Nag. 172=117 Ind. Cas. 213. Court cannot discover witness by its 
own personal enquiry out of Court. 4 Rang. 106=27 Cr. L. J. 1084= A. 1. R. 1926 
Rang. 180=97 Ind, Cas. 60. By this section a Sessions Judge is not authorized to 
suniiBon witnesses after the trial has been concluded and the assessors have given 
their opinion. 35 Cr. L. J* 1003=^35 P, L. R. 390. In the Sessions Court the Court 
can examine prosecution witnesses who were not examined in the Court below. A. 1. 
R. 193.4. Sind. 78 = 35 Cr. L. J. 1170. Where police fails to examine some material 
witnesses, the Court is competent to summon them. A. I. R. 1934 Rang. 105 = 
35 CIr. L. J. 1932 ; see also A. I, R. 1934 Oudh. 362. This section is not confined .to 
prosecution witnesses only. It is equally available to the defence. Essential defence 
witnesses may also be called by Court. A. L R. 1934 Mad. 735 = 40 L. W. 68r. 
Essentiality and expediences of evidence is test for taking evidence under s. 540, 
A. L R. 1933 Sind, 49=34 Cr, L. J. 591 = 1933 Cr, C. 175. Failure to follow provi* 
sions of s. 342 vitiates trial A. I R. 1933 Cal 347=34 Cr. L. J. 549=56 C L. J^ 
583. ^ Court can call any material witness at any time. Such evidence must be 
considered while passing order under s. 354. 1933 Cr. C. 819=34 A. L. R. 719= 
34 Cr. L. J. 725= A. I. R. 1933 Lah. 561. Where persons admittedly present on scene 
of murder were examined before Magistrate but was not turned up before sessions by 
defence, persons ought to be examined under s. 540. A. I. R. 1931 Rang.' 163=32 
Cr. L. J. 1067. Section 139A does not exclude Court’s power under s. 540. A. I R. 

1931 Cal 527=32 Cr. L. J. 1187. 

*[540 A. (i) At any stage of an inquiry or trial under this Code, where 


*[540 A. (i) At any stage of an inquiry or trial under this Code, where 
^ ^ . .. , two or more accused are before the Court, if the 

trTaTbeing beW inlhe absence “ Magistrate is satis8ed, for reasons to be 

of accused in certain. recorded, that any one or more of such accused 

is or are incapable of remaining before the Court 
he may, if such accused is represented by a pleader, dispense with his atten- 
dance and proceed with such inquiry or trial in his absence, and may, at any 
subsequent stage of the proceedings, direct the personal attendance of such 
accused. 


(2) If the accused in any such case is not represented by a pleader, or if 
the Judge or Magistrate considers his personal attendance necessary, he may, 
if he thinks fit. and for reasons to be recorded by him, either adjourn such 
inquiry or trial, or order that the case of such accused be taken up or tried 
separately.] 


Hotes. — ^Accused should not be exempted from attendance in Court for reasons 
not covered by s. 540A. A. I. R. 1932 AH. 504 ; see also 1930 A. L. J, 1076= A. 1. R. 
1930 AH. 817 ; A. L R. 1932 Lah. 103 ; A. L R. 1929 Lah. 705, 
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i) Unless when otherwise provided by any law for the time 
being in force, the Local Government may 
appoint place of ^jjgct in what place * any person liable to be 
imprisoned or committed to custody under this 

(2) If any person liable to be imprisoned 
or committed to custody under this code is in 
confinement in a civil jail, the Court or Magis- 
stsate ordering the imprisonment or committal 
may direct that the person be removed to a 
criminal jail. 

removed to a criminal jail under “sub-section ( i )”t 
I therefrom, be sent back to the civil jail, unless 


Removal to criminal jail of 
accused or convicted persons 
who are in confinement m 
civil jail, and their return to 
the civil jail. 


jq’otes. ^The terms ‘‘prison” “and jalF’ do not include police lock-up.^ 7. L. B. E- 

62. k Court in awarding sentence cannot divide the imprisonment in different jails. 
Rat. Un. Cr. 827. Section 541 (i) cannot be invoked in case of custody of 
approver* there being ample provisions for his detention under the Prisons Act 
32Cr. L. J.9i3«=i2Lah. 635 = 32 P-L. R. 493 =A. I. R. T931 Lah. 476. Discretion 
of Local Government as to some approvers being kept in Lahore Fort under police 
control is uHSra vzres, 32 P* L. R. 423 = 32 Cr. L. J. 7^5^ ^2 Lab, 604= A. LR. 
1933 Lah. 353. Section 541 (i) cannot be invoked for prescribing custody in which 
person mentioned therein is to be kept. 32 Cr. L. J. Lah. 635*^32 P« L. K. 

493 «A. I, R. 1931 Lab. 47 ^. 

542 , (i) Notwithstanding anything contained in the Pnsonep^s Testimony 

}S 69 any Presidency Magistrate desirous 
Power of Presidency Ma^is- examining, at a winess or an accused person> 
trate to order prisoner 5^ pending before him, any person 

m be brought up for examma- jail within the local limits of 

his jurisdiction, may issue an order to the 
officer in charge of the said jail requiring him to bring such prisoner 
in proper custody, at a time to be therein named, to the Magistrate for 
examination. 

(2) The officer so in charge, on receipt of such order, shall act in 
accordance therewith, and shall provide for the safe custody of the prisoner 
during his absence from the jail for the purpose aforesaid. 

543 . When services of an interpreter are required by any Criminal 

- , * . r J . Court for the interpretation of any evidence or 

fall ta bound to W the wo 

^ interpretation of such evidence or statement. 

‘ ^ Notes.— 16 W. R. 61 ; 46 C. 808. 


' ' 5 *^' A place so appointed is not a “prison” within the meaning of s. 5(1) (b) of the 
Prisons Act, 1894 (IX of 1894). 

words within quotations' have been substituted by Act 7 of 1924. 

- X See mw the Code of Civil Procedure, 1908 (V of 1908), s. 58, and the Provincial 
Insolvency Act, 1920 (V. of 1920) s. 27, 

§ 5 ^?^ now die Rnsoners Act, 1900 (III of 1900.) 
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544. Subject to any rules made by the Local Government,^ any Criminal 

Expenses of complainants f f payment, on 

and witnesses. Government of the reasonable ex- 

penses of any complainant or witness attending 
for the purposes of any inquiry, trial or other proceeding before such Court 
under this Code, 

Notes. — This section and Rule No. ii made by the Government of Bombay 
under this section, regulating the payment, on the part of Government, of expenses 
complainants and witnesses in cases coming before the Criminal Courts, invest the 
Magistrate trying a warrant case with a discretionary power exercisable by him 
within the limits specified in the rule itself. 9 Bom. L. R. 353=5 Cr. L. J. 329. 
Where witnesses are resummoned under section 350, they need not be paid the 
Cr. L. J, 687. Costs paid by arrangement cannot be recovered by suit. 
29 C. W. N. 1033. The Crown is really the prosecutor and all costs ought to be 
paid by it for summoning witnesses for the prosecution, 25 Cr. L. J. 458=5 Pat 
L. T. 487 = A. I. R. 1924 Pat. 695 = 77 Ind. Cas. 810. A Court should state the 
amount of travelling allowance to be deposited. 6 P. L. T. 215 = 3 Pat. L. R. 
Cr. 127 = 26 Cr. L. J. 965 = 87 Ind. Cas. 421, In private prosecution comolainant 
must pay reasonable expenses of witnesses in advance. If not paid, Court can refuse 
to issue process. 3 Luck. 363=29 Cr. L, J, 664=5 0 . W. N. 26= A. I. R. 1928 Oudh. 
226=110 Ind. Cas. 216. 

645. (i) Whenever under any law in force for the time being a Criminal 
n ^ Court imposes a fine or confirms in appeal, 

pen^es or compensLion^ ou't sentence of fine, or a 

of fine. sentence of which fine forms a part, the Court 

may, when passing judgmen t, order the whole 
or any part of the fine recovered to be applied — 

(n) in defraying expenses properly incurred in the prosecution ; 
t (J>) in the payment to any person of compensation for any loss or 
injury caused by the offence, when substantial compensation is, 
in the opinion of the Court, recoverable by such person in a 
Civil Court ] : 

ff(fr) when any person is convicted of any offence which includes theft, 
criminal misappropriation, criminal breach of trust, or cheating, 
or of having dishonestly received or retained, or of having 
voluntarily assisted in disposing of, stolen property knowing or 
having reason to believe the same to be stolen, in compensating 
any dma fide purchaser of such property for the loss of the same 
if such property is restored to the possession of the person entitled 
thereto.] 

( 2 ) If the fine is imposed in a case which is subject to appeal, no such 
payment shall be made before the period allowed for presenting the appeal 
has elapsed or, if an appeal be presented, before the decision of the appeal. 

Notes,— There is no provision in Chapter XLII, Cr. Pro. Code or ins. 545 

which empowers a Court to order payment of money as indemnity in a case of 

theft. 90 Ind. Cas, 151=26 Cr. L. J. 1495. In the absence of fine money compensa- 
tion to the complainant cannot be ordered. A. I. R. 1925 Oudh* i lo. When a 
person is dealt with under section 562, and no fine is imposed on him, the Court 
has no power to direct him to pay compensation to the other party. 25 Cr. L. J. 

1 1 16 = 81 Ind. Cas. 940. Compensation when awardable must be awarded out 
of the amount of substantive fine imposed. 2 Weir, 715 ; 3 C. L. R, 404 ; Rat. 

Un. Cr. C. 407» 34 i ; 22 B. 717 ; 4 Bom. L. R. 817. Under the old section 

compensation could not be paid to an innocent purchaser of stolen property. 

2 Weir. 716; 10 Cr, L. J. 290=6 M. L, T. 241=3 ind. Cas. 437* 6 M. 286 ; 

* The words **wifch the previous sanction of the Governor-General in Council ” 
were on^itted by s. 2 and Sch. I of the Devolution Act,, 1920 (XXXI II of 1920*) 

t This clause was substituted by s, 152 of the Code. of. Criminal Procedure 

■(Amendment) Act, 1923 ^ 923)' 

t This clause was added by iUd 
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V... T R iiiQ - 20 W. R. 38;2' 'P. R. 19081. IS' A. W. N. 61. But now 
5 Bom. L,. / \ -ffifp niircbaser can be paid compensation ; see also 21 

sU co£ns& c^n to I Jem Me purchaser 

'fa Sen property or mortgagee. %6 B 893= 1933 Bom «. 

[t is no doubf undesirable to encouurage frivolous complaints by the grant 
Densation under this section, but the law intends that rorapensation slwuW 
awarded where there is a substantial cause for it. 2 Weir, 717- B the injury 
a oa 4 than one caused by the offence committed, the order of compensation is 

.’nwtSnS" U.'b“'“ (.8j=-.8,6) Vol I 7, 

in order under this section cannot be passed. U. B. R. ( 892 896) vu. 1. W. I M 

section does not apply to such expenses as are incurred m bringing the oftender liefoie 
S \laffSe Ral Un. Cr. C. 608. All legitimate costs as pleader’s fees and 
*e summand' the power of attorney, etc., and not merely 
be awarded under s. 545, as well as compensation for the injury caused. L. L. R. 
[1872-1892) 409. Under the old section compensation could only be _ given 

[fthe person^o whom injury = l.^8rTo^V R ^rCt 

the heirs of a person who has been killed. 16 C. P. L. ^ 180 ,10 W. ^ 9 , B t 

now heirs can be paid compensation. 3b C. 302 ; 17 P* 

Sub-clause (c) has been newly added providing for compensating umocent tl d 
parties suffering loss in cases of theft, criminal misappropriation, cmninal teeach 
of trust, cheating or of receiving stolen property. absence of fine, mon^ 
compensation cannot be ordered. 25 Cr. L. J. 1116-A. ^ R- 192s O • 

81 Ind. Cas. 940. Expenses incurred m successfully prosecuting defendant for 
a wrongful act can be recovered by civil suit. A. I. R. 1926 Nag. 365 95 Ind. 
Cas. 3?. Costs cannot be awarded to complainant in proceedings under s. 107. 
21: Cr, L. J. 476 =.i\. I. R. 1924 All. 694=77 Ind. Cas. 828. A Magistrate cannot 
award compensation in addition to fine though part of fine may be order^l as 
compensation. 20 Cr. L. J. 398=23 C. W, N. 387 = 50 lud Cas. 1006. A Court 
in a prosecution under section 193 P P • Code can award only the expenses prop^erly 
incurred in the prosecution, and cannot award compensation for perjury. 19 Or. L. j. 
927=14 N. L. R. 231 = 47 Ind. Cas. 443* Magistrate has no jurisdiction to distribute 
among witnesses and police force, the amount of fine inflicted under I ublic 
Gambling Act, ss. 3 and 4. 20 Cr. L. J. 303 = 50 Ind. Cas. 351- The Court cannot 
at»ard romnensation to the iniured party out of the fine recovered from the 
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547 . Any money (other than a fine) payable by virtue of any order made 
.. under this Code * [and the method of recovery 
reco°verIbkarfines° of which is not otherwise expressiprovided for] 

shall be recoverable as it it were a nne. 

Notes.— Rat. Un. Cr. C. 213 ; 23 Cr. L. J, ic; ; 29 C. W. N. 1033 ; 19 A. 
1 12 ; 6 A. 96 ; 7 M. 563 ; 2 P. L. R. 1904. 

648 . If any person affected by a judgment or order passed by Criminal 

Court desires to have a copy of the Judge^s 
Copies of proceedings. charge to the jury or of any order or deposition 

or other part of the record, he shall, on applying for such copy, be furnished 

therewith : . 

Provided that he pays for the same, unless the Court, for some special 
res^on, thinks fit to furnish it free of cost. 

Notes. — Where a complaint is dismissed a complainant is affected by the 
order of dismissal and is therefore entitled to a ropy of the order of discharge. 
Ran Un. Cr. C. 305 ; R C, 166—10 C. L. R. 190. When a party applies for the copy 
of a particular order the Magistrate cannot force him to pay for and take copies or 
other orders not applied for. 6 Lah. 396=7 L. L. J. 241 = 26 P. L. R. 273=26 Cr. 
L. J. 853=86 Ind. Cas. 709= A. I. R. 1925 Lah. 361. The information which leads to 
action under s. TQ7, does not form part of the record, to a copy of which the accused 
is entitled. 1930 M. W. N. 1100=32 M. L. W. 784.= A. L R. 1930 Mad. 975 = 129 
Ind. Cas. 70. As regards right of accused to get copies of statement of new wit- 
nesses, where at Sessions trial proposal is made to examine new witnesses. Vide^ 
39 Rom. L. R. 950. Third party not affected is not entitled to certified copy. 
A. 1 . R. 1932 Bom. 636=34 Bom. L. R. 1445 I but see A. I. R. 1931 All. 3^4=1931 
A. L. J. 405. An accused is entitled to copies of documents and copies of this 
defence. 14 W. R. 77. A charge is not an order of a Criminal Court by which an 
accused is said to be affected within the meaning of this section, where the trial has 
not advanced beyond the examination of the prosecution witnesses. A. W. N. 1B92, 
140. The accused person is entitled to a copy of the judgment under this section. 
Rat Un. Cr. C. 73. 

549 . (i) The Governor-General in Council may make f rules, consistent 
, with this Code and the ‘‘Army Act, the Naval 
Delivery to military autho- £)jsQj[plii;ie Act and that Act as modified by the 

” Mi." Navy (DiKiplioe) Atl ; .93." » the 

time being in force, as to the cases in which persons subject to “military, 
“navaP^ I or air force law*^ § shall be tried by a Court to which this Code 
applies, or by Court-martial, f and when any person is brought before 
a Magistrate and charged with an offence for which he is liable “to be 
tried either by a Court to which the Code applies or by a Court-martiar’U such 
Magistrate shall have regard to such rules, and shall in proper cases deliver 
him, together with a statement of the offence of which he is accused, to the 
Commanding Officer of the regiment, corps, “ship’^j: or detachment to which he 
belongs, or to the Commanding Officer of the nearest “military’^ “navaP^ t or air 
force station, as the case may be” § for the purpose of being tried by a Court- 
martial, t 

(2) Every Magistrate shall, on receiving a written application for that 
. 1 * r 1 purpose by tke Commanding Officer of any body 

Apprehension of such person. ^^soldiers, sailers or airmen'*(| stationed or 


* These words were inserted by s. 154 zdid. ' 

f For notification making rules as to cases in which persons subject to military 
law shall be tried by a Court to which this Code applies or by a Court-martial, 
'm India 1902, Pt, I, p. 383. 

I Inserted by Act 35 of 1934. ■ 

I Substituted *by Act X of 1927 • ' 

II Substituted by Act 35 of 1934. v'vi 
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employed at any such place, use his utmost endeavours to apprehend aiid secure 

any person accused of such offence, 

550 - Any police-officer may seize any property 'which may ' be alleged or 
■ suspected to have been stolen, or which, may be 
Powers to Police to seize under circumstances which create sus- 

property suspected to be ijjg commission of any offence. Such 

® police-officer, if subordinate to the officer in 

charge of a police-station, shall forthwith report the seizure to that officer. 

Notes. — A police-officer cannot issue order to station-master to detain stolen 
goods, i6 O, C. 371. He himself may seize such property. 2 S. L, R, Cr. 82— 10 Cr. 
L J. 198. This section does not empower police-officers to seize other cattle mixed 
up with stolen cattle. II Cr. L. J. 99 ; 7 P- 1S89 Cr. Where Sub-Inspector of 
Police closes shop on report of cheating, his action is unnecessary but not illegal. 
A. I. R. 1929 Nag 334=1929 Cr. C. 590. 

551 . Police-officers superior in rank to an officer in charge of a police- 

^ ^ r station may exercise the same powers, through- 

powers of superior officers of jQcal areas to which they are appointed, 

as may be exercised by such officer within the 

limits of his station. 

3^0-^103^ — Search is.not illegal where it is made by a Sub- Inspector not incharge of 

a police-station but under supervision of Circle Inspector. 28 Cr. L. J. 652* A. L R. 
1927 AIL 518=103 Ind. Cas. 108. 

552 . Upon complaint made to a Presidency Magistrate or District Magistrate 

/ on oath of the abduction or unlawful detention 

Powers to compel restora- ^ woman, or of a female child under the age 
tion of abducted females. of “sixteen’*^' years, for any unlawful purpose, he 

may make an order for the immediate restoration of such woman to her liberty 
or of such female child to her husband, parent, guardian or other person having 
the lawful charge of such child, and may compel compliance with such order, 
using such force as may be necessary. 

Notes.--The purpose contemplated by this section must not be construed so as 
to make it include purposes which although not unlawful in themselves, ^ might only 
become so when entertained towards a child in opposition to the wishes of ns 
guardian. 4 Bom. L. R. 609. This section applies only to women and female children. 
16 C. 487. Detaining a married daughter in father’s house is not unlawful detention. 
15 Cr. L. J. 712=26 Ind. Cas, 160 ; see also 10 C. W. N. 75 (N). In cases under s* 
552 procedure adopted in cases under s. 491 should be followed. A. I. R. 1933 Nag. 
374, District Magistrate cannot order preliminary inquiry under s. 202 in a case 
under s. 552 either by himself or by his Sub-divisional Magistrate. A. 1 . R. 1933 Nag. 
374, Where father detains minor married daughter contrary to the wishes of girl or 
her husband, detention is for unlawful purpose within s. 552. A. 1 . R. 1933 Nag. 374. 

553 . ( 1 ) Whenever any person causes a police-officer to arrest another 

person in a presidency- town, if it appears to the 
Compensation to persons Magistrates by whom the case is heard that there 
groundlessly given in charge sufficient ground for causing such arrest, 

m presi ency- own. Magistrate may award such compensation, not 

exceeding fifty rupees, to be paid by the, person so causing the arrest to the 
person so arrested, for his - loss of time and expenses in the matter, as the 
Magistrate thinks fit. 

(a) In such cases, if more persons than one are arrested, the Magistrate 
may, in like manner, award to each of them such compensation, not exceeding 
fifty rupees, as such Magistrate thinks fit, 

" 0 ) All compensation awarded under this section may be recovered as if 

it were a fine, and, if it cannot be so recovered the person by whom it is payable 
shall be ^ntenced to simple imprisonment for such term not exceeding thirty 
days as the Magistrate directs, unless such sum is sooner paid. 


* The word within quotations was substituted by Act 18 of 1924. : 




* These figures %vere substituted for the figures '*553** by the Repealing and 
Amending Act, 1903 (I of 1903 ) — see Part 11 of the Second Schedule. 

f These words and figures were substituted for the words and ^figures '*15 the 
Indian High Courts Act, j 861*^ by s. 2 and Schedule bf the Amending Act^ (XIII 
of t9i6l 
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Power , ■ of Chartered: ■'^■High 
Courts to make rules for .ins- 
pection of records: of subor- 
dinate Courts. : 


Power of other High Courts 
10 make rules for other pur- 
purposes.. 


With the previous sanction of the Governor-General in Council, 
the High Court at Fort William, and, with the 

previous sanction of the Local Government, any 
other High Court established by Royal Charter, 
may, from time to time, make rules for the ins- 
pection of the records of subordinate Courts. 

(2) Every High Court not established by 
Royal Charter may, from time to time, and 
the previous sanction of the Local Govern- 
ment, — 

(^) make rules for keeping all books, entries and accounts to be kept in 
all Criminal Courts subordinate to it, and for the preparation and 
transmission of any returns or statements to be prepared and sub- 
mitted by Such Courts ; 

(^) frame forms for every proceeding in the said Courts for which it 
_ thinks that a form should be provided ; 

(c) make rules for regulating its own practice and proceedings and the 
practice and proceedings of all Criminal Courts subordinate to 
it ; and 

(«} make rules for regulating the execution of warrant issued under this 
^ Code for the levy of fines : 

Provided that the rules and forms made and framed under this section shall 
not be inconsistent with this Code or any other law in force for the time being. 

(3) All rules made under this section shall be published in the local official 
Gazette. 

^ Notes,--“Copies of judgments ought to be accesible to public particularly when 
rights and liberties of people are affected. By such publicity only public can be 
satisfied that law is being properly administered. A. I. R. 1931 AH. 364=: 53A. 724=55 
32 Cr. L. J. 864=1931 A. L. J. 405. 

555. Subject to the power conferred by section [554],"^ and by section t 

[107 of the Government of India Act, i9r5,] the 
r orms. forms set forth in the fifth schedule, with such 

variation as the circumstances of each case require, may be used for the respec- 
tive purposes therein mentioned, and if used shall be sufficient. 

Notes.— 45 C. 1095 ; 38 C. L. J. 

556. No Judge or Magistrate shall, except with the permission of the Court 

, 1,- K T which an appeal lies from his Court, try or 

Case m which Judge or commit for trial any case to or in which he is a 

tereled " party, or personally interested, and no Judge or 

Magistrate shall hear an appeal from any judg- 
ment or order passed or made by himself. 

Explanation. — h Judge or Magistrate shall not be deemed a party, or 
personally interested, within the meaning of this section, to or in any case by 
reason only that he is a Municipal Commissioner or otherwise concerned therein 
in a public capacity, or by reason only that he has viewed the place in which 
an offence is alleged to have been committed, or any other place in which any 
other transaction material to the case is alleged to have occurred, and made an 
inquiry in connection with the case* 
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IUu$tmtions. 

nroicutiSfW^^ 

case as a Magistrate, 

N0t,..-TbU U l»^ on .he 

causa sua. The expression “party or ’"‘.f case and where such 

personal pecuniary interest however small ‘ °Je same effect so as to ceate 

interest is not Pecuniary, it should have substanually tlie^ame^ 

! '“iT” ' f w" and", 8 ’ A C»,“ aS^nciions or dir.C. a proao»,ton i. 

S tiTeWrentod l.co».pe?oit to t.y th. otfence or ,o hear “ . ,er 

conviction for it for in directing a prosecution, the merely 

enquiry into the matter. 8g Ind. Cas. 1049; ^ trying is the 

Psecution is by a Town Committee the mere fact thaUhe Mag^^^^^^^^ 

President of the Town Committee does not give him any pei so 

the proceedings. Rang 57 i appeal from 

483. A Sessions Judge is not P. 7 V’’i^f ' 5 asolSv^ Judge he allowed the 

conviction by a Magistrate m which as an insolvency J b ‘ 

prosecution m proceed, ai A. L. J- 90 .=; 7 ^^ parlor 
1923 A. 193. The mere fact that a Magistrate had issued ^ ®®arcn_ f 

to The insihution of the case 4 °®® C^^ 

within the meaning of this section. 24 A. 5 ’ _ Magistrate and 

R. 1926 All. 428. Where a verbal 'i that uSef the order of 

subsequently a written complaint is made 10 him the ^ his 

a superior Court passed at the Instance of the complainant Magistrate records ms 
Ln evidence and is examined and cross-examined as '“i/^ste^ 

oral complaint made to him, would not tnake the Magist P . , , . gyjjjejjce being 
the case, so as to oust his jurisdiction and render the trial J f '® "i’ ade I 
only formal. .97 Jud. Cas. 953=27 Cr. L. J.iig^-^ ere competent to hear 

complaint against a person under s. 194 1 - P- Code he • J: .g trying the 

revision petition against an order or discharge made by the M g small extent 
offence. 2^8 Bom. L. R. 1302=28 Cr. L J. 53 - Pecuniary f eres‘ even tojmaU ™ 
is a sufiScient disqualification, independently of question wheAer , , . J. j 

53 B. 716=31 Bom. L. R. 925=A. I. R. i ?29 Bom. 404. So a Mag strate who is 

himself a share-holder in a company against whose auditors P^ . , consent of 

282 Companies Act. is started is disqualified to try the case. Ne'Uter “ronsent 01 

parlies or want of bona fide in objectors affects it. 53 . 3 i B • ‘ ' 1 j®' g. 

Magistrate in close business relation or friendly relationship wth ^ P‘ ^ k . j 

try latter’s case. 8 Pat. 575 = 10 P- L. T. 7 ii = A. I. R. 192? MU 

762 ( F. B ) Where Magistrate presides over meeting sanctioning 

disqualified. 30 Cr. L. J. 698=10 Lab. 718=30 P. L. R. 7°f= A. I. R- > W ^b. 7^8 

116 Ind. Cas ; see also 9 L. L. J. 583=29 Cr. L. J. 371. Where a < 8 

time of making local inspection creates evidence and introduces it i 

decision, be goes beyond his jurisdiction. 30 Cr. L. J. 652- A. I. R. 9 i ' “ 

116 Ind. Cas 767. Cantonment Magistrate can try a complaint lodged by ^umonm^nt 

Board ^ven though he is a member of the Board. 2Q Cr, L. J. 822 A. - 9 - * 

946=111 Ind, Cas. 328. Explanation merely means that the transfer is from hie ot 

Magistrate making local inspection is advisable but niH ominaiinn ' nf 

6o6t3i Cr. L. J. 555 =A. 1. 1 1930 All. 737=123 Cas. 685 - . 

the trying Magistrate as a witness does not prevent him from decinmg < • 

Luck. 503=28 Cr. L. J. 673= A. I. R. 1927 Oudb. 296= 103 Ind. Ca^-^f * • Mso 

3O. W. N. 914-21 Cr, L. J. 65=A. I. R. 1927 C“'^b. 3i=99 Ind. Cas, 47. A 

Magistrate may try a case of which he has taken cognizance under s. 9 w \ 
yided he has complied with .< iQi. 3 Bur. L. J. 121 ==26 Cr. L. J- 
Rang. 352 = 84 Ind. Cas. 249. Although k is undesirable that a Magistrate 
lawful orders are i*sobeyed should himself try the charge pf disobedience ^ 
exceptional cases the High Court will not interfere if justice has been done, i 
' -Blur. U J- 146=76 Ind. Cas. 693. Magistrate issuing warrant 

when required to give evidence in the case. 5 L. L. J. 429=24 V^- h. j. 033 - ♦ 

Rv X 92 iiti‘'t^.. 147=73 Ind. Cas. 5:11. The judgment of Magistrate ts not vitiate oy 
the fact that he suspected the iocus in quo and stated what he saw ■7* 

J, 229=2's:G^.|^ii.'|*7*A*1.'R. 1923 Mad. 694«75. Cas, 69S* A Magmmte 
issuing a warrant under s. 6 of the Gambling Act is disqualified from himseii trying 
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iQuAlt 087 -to,; ' 54=!=' 835 ; see also A. r. R 

enouiA tn?frin . *3oS- The words ‘try any case” are comprehensiv< 

enough to mdude the hearing of an appeal. 4 L. L. J. 452=61 P. L. R 1922=2- 

nr T Magistrate cannot both be prosecutor as well as 

n- J b ^'’5=23 Bom. L. R. 842=A. I. R. 1921 Bom. 365=62 Ind. Cas^ 

Factories Art Inspector of Factories cannot try case under 

factories Act. 22 Cr. L. J. 717=63 Ind. Cas. 877 ; see also 75 P. L. R. 1920=21 

Ind. Cas. 997. Magistrate influenced by preliminary 
e^mries as to the guilt of the accused is disqualified, ig Cr. L. J. 899=4 Pat L. T. 
7-47 Ind Cp. 95, Where before commencement of commitment proceedings com- 
Mt identification parade at which accused was identified, he can- 

not be cahed personally interested. A. I. R. 1932 Lah. 196=33 P. L. R. 641=33 Cr. 

. /s6 I 

567 . No pleader who practises in the Court of any Magistrate in a 
Practising pleader not to sit as Pi^®si<iency-town or district, shall sit as a Magistrate 
Magistrate in certain Courts. Court or in any Court within the juris- 

diction of such Court. 

^ 9 ^^ not forbid a pleader to practise in any Court but forbids 
nim to sit as a Magistrate m certain Courts. 1923 Rang. 119. 

558 . The Local Government may determine what, for the purposes of this 

Power to decide language of deemed to be the language of each 

Courts. Court within the territories administered by such 


jldgilTd MagistE'Lint MaStrSfma^'b^''''' 

exercised by their successors Magistrate may be exercised or performed by his 
in ofHce. successor m office. 

(2) When there is any doubt as to who is the successor in office of , any 
Magistrate, the Chief Presidency Magistrate in a Presidency-town, and the 
District Magistrate outside such towns, shall determine by order in writing the 
Magistrate who shall, for the purposes of this Code or of any proceedings or 
order thereunder, be deemed to be the successor in office of such Magistrate. 

( 3 ) When there is any doubt as to who is the successor in office of any 
Additional or Assistant Sessions Judge, the Sessions Judge shall determine by 
order in writing the Judge who shall, for the purposes of this Code or of any 
proceedings or order thereunder, be deemed to be the successor in office of such 
Additional or Assistant Sessions Judge.] 

Notes.— Under s. 559 a complaint under s. 195 relating to an offence in connec- 
tion with a proceeding in a Migistrate’s Court can be made by the successors in 
office of the Magistrate, 7 Lah. 108=37 P. L. R. 314=95 Ind. Cas. 312. 

560 . A public servant having any duty to 
perform in connection with the sale of any pro- 
perty under this Code shall not purchase or bid 
for the property. 

561 . (i) Notwithstanding anything in this 
Code, no Magistrate except a Chief Presidency 
Magistrate or District Magistrate shall — 

(^) take cognizance of the offence of rape where the sexual intercourse 
was by a man with his wife, or 
( 3 ) commit the man for trial for the offence. . ' 

^ Section 559 was substituted by s. 155 of the Code of Cnrainal Procedure 
(Amendment) Act, 1923 (XVIII of 1923). 

Cr. P. Code— 56 . 


Officers concerned in sales 
not to purchase or bid for 
property. 


Special provisions with res- 
pect to offence of rape by a 
husband. 


?■ 


i; 


si 
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fS. 561 A 


?f) nrpoli«*ffic’er of a raSk below that of police-inspector shall be employed 

^%6lX’''Not5ng iS m of Sfegh Court Z mSfsuS 

Saving of inherent power of as may be necessary to give efiect b> ^ny 

High Court. onier under this Code, or to prevent abuse of the 

procts of my Court or SSrm IC? 369 Criohal Proof 

'' Notou-Tlb >»'»“ ,uVuon of ..nljnco 

dure Code, and the High Court^ T T T iL2=QQ Ind. Cas. 1039==^ 28 Cr. L. j. 

when the ends o^^stice require it. 9 Lah, L, M ^ 680= A. I- R. 1928 Oudh. 

.30 ; see also 5 O. W^N 6 Ai»a 9 C- Luck. 

402 ; 9 L. L. re' hat inherent powers shall not be limited or affected 

S to.‘p‘o.=. » 0.0 •“ o”'*. «i“df™ “ “hS 

ns“ fristSofi'fs rf^ 

49A. *47-98 lud. Cas. 593 5 J 97 ^ jjg necessary to prevent the 

power of the H'g^C°"“J°X.n®"er to expunge a portion of judgment deli- 
Srld b/Tcom°pe?ent Courtis res^erved [or case of ™f T'iS 

' S“,S."S“.hrp“S!& USIrigtSimliSio* h legal 

i^h interference is justified as being necessary to prevent an abi^e of the 

of - Court or as conducing to the “ends of justice’’. 28 Bom. L. R. io43r-5o B. 74^- 
TTnder this section the High Court is at liberty to interfere with an order granting 
baf passed%y a^^ A. 1. R. 1925 Nag. 228. The Court could not 

passman order under this section which would ccntlict with the provisions of section 
86 of the Code in the exercise of its inherent power. 26 3'jom. L. R. Ind. 

ras ^6£; = 2ti Cr L. J. 1293=1924 Bom. 485- This section does not apply to a case 
Sto s 411I R C. I Pat.L.R;i74 J *923 Pat. 237 ; 1923 1^227. In this section 
the word ‘‘misappropriation” rovers ss. 404 and 40$ of I* P* Code as well as s. 403 
and the word “cheating’* covers ss. 418, 419 and 420 as well as s. 417. 7 i Ind. Cas. 
•kit Special lurisdiction under this section can only be invoked to cases for which 
M provision is made in Code and to grant immediate relief. It must be exercised 
with due care. A. I. R. I930 Lah. 465. Court has inherent powers to revise its 
own ex 4 aTie orders. But such power cannot be invoked when Code has made 
express provision. A. I. R. 193^ Pat. 81 = ii P* R T. ^92^13^ Ind, Cas. 53 . 

. : “pWess*' is a general word meaning in effect anything done by the Court iom. 
But lurisdiction under s. 561 A. should be exercised sparingly and m rare 
cas^ IP prevent injustice. 31 P* L. R. 992= A. I. R. i93^ 1048-129 

Ind- Cas J 273. The inherent jurisdiction of the Court cannot be invoke for 
dteff an act conflicting with statutory provisions. 11 Lah. 22o«*3i Cr, L. 

E. '824*= A. I. ■R.‘'I929 Lah. 705;= 126 Ind. Cas. 72. High 

was inserted by s. 156 of the Qode of Qnminal Procedure (Amend - 

ment) Act, 19^3 (XVIII of 1923^ 
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Court can pass an order excusing the personal attendance of the accused. 26 N. 
L. R. 50-12 N. L. J. 180=31 Cr. L. J. 284 = A. L R. 1930 Nag. 61-121 Ind. Cas. 
651. The High Court should avoid staying proceeding in a Criminal case merely 
because the same question is in issue in a Civil suit. 52 M. L. J. 80—25 M. L. W, 
52 — 28 Cr. L. J. 181— A. L R. 1937 Mid. 30S— 99 Ind. Cas. 853. Appellate Court 
has no power to entertain appeal beyond limitation even under s. 561A. A* 1. R. 193 
Nag. 101 — 31 Cr. L.J. 381-1931 Cr. C. 453- Order of Magistrate executing warrant 
under section 7 Extradition Act, can be revised. 31 Bom. L. R, 62—53 149=3^ 

Cr. L. J. 772— A. L R. 1929 Bom. 81 — 517 Ind. Cas. 321. Review of order or sen- 
tence by High Court is not permissible under s. 561 A. 134 Ind. Cas. 686 — 27 N. L. R. 
163—32 Cr. L. J. 1222 — A. I. R. 1931 Nag. 169. Separate trials in respect of various 
sums of money misappropriated oa several different dates, may in appropriate cases 
be stopped if it is offensive or an abuse of process of Court. A. I. R. 1930 Mad. 978 
— 58 M. L. J. 554—126 Ind, Cas. 75. High Court should not interfere with an order 
of its own Judge exercising original jurisdiction. 33 C. W. N. 889— 56C. 32— 30 
Cr. L. J. 254 = A, I. R. 1928 Cal. 367 — 114 Ind. Cas. 132. Absolutely unfounded 
remarks made against a stranger by a Magistrate can be expunged, 29 Cr. L. J. 
1102 — A. 1. R. 1929 Lah. 201 — 112 Ind. Cas. 686 ; 35 Cr. L. J. 1138 ; 29 Cr. L. J. 
336— A. L R. 1928 AIL 183 ; g Lah. 269. So also if High Court thinks necessary to 
expunge any improper remarks from the judgment of a subordinate Court to secure 
the ends of justice and in fairness to the witness or the party concerned, it may do so. 
33 Cr, L. J. S34=*I37 Ind. Cas. 850—33 P. L. R. 608 ; but see 23 S. L. R. 432 — 30 
Cr. L. J. 970 — A. I. R. 1939 Sind. 243. Proceedings in Subordinate Courts constitute 
‘'process*^ Abuse of process can be set right by High Court and the proceedings 
are set aside in exceptional cases. 3 Luck. 287 — 29 Cr. L. J. 102 — A, L R. 1928 
Oudh. 104—106 Ind. Cas. 694. Section is general and does not empower High Court 
to review its judgment. 26 P. L. R. 616—27 Cr. L. J. 23 — A. I. R. 1926 Lah. 196—91 
Ind. Cas 55, Inherent power can be invoked to stay proceedings in Civil and Crimi- 
nal Courts, 48 A. 60-26 Cr. L. J. 1485-23 A. L. J. 956-A. I. R. 1926 AIL 30=^89 
Ind. Cas. 1052. If a charge is framed where none should have been framed the High 
Court has power to interfere. 23 A. L. J. 21—26 Cr, L. J. 748— A. L R. 1925 All. 
31 1 — 86 Ind. Cas. 284. The Court cannot by invoking its inherent powers, extend 
the powers given to it by statute. Criminal Courts are not primarily for the purpose 
of preventing private parties from sustaining pecuniary loss. 49 M. L. J. 593— 27 
Cr. L. J. 126— A. I. R. 1926 Mad. 139 = 91 Ind. Cas, 702. Where an appeal has been 
dismissed without the appellant or his pleader being given an opportunity of being 
heard the Court can direct the appeal to be reheard. 7 L. L. J. 108— 26 Cr. L. J. 
ii69=sA. I. R. 1925 Lah. 355 — 88 Ind. Cas. 593. The High Court can revise 

proceedings of a Magistrate under s. 176, either under s. 435 or s. 439. 29-Cu 

L. J. 1083 — 30 Bom. L. R. 1050 = A. I, R. 1928 Bom. 390— 112 Ind, Cas. 567. 

Section 561 A does not add to powers of High Court. Inherent^ powers does 
not include power to review order made in criminal appellate jurisdiction, 38 
C. W. N. 25 = 145 Ind. Cas- 937- A. I. R. 1933 Cal. 870. Irrelevant remarks made 
in order of reference can be expunged. A. L R, I933 Lah. 36— 33 Cr. L. J. 915— 
33 P. L. R. 935. Where case is facie of civil nature and the complaint is 
vexatious, .High Court can quash proceedings. A. 1. R. 1933 Lah. 233.— 34;P, R. 

126— 34,(3 r. L, J. 377. High Court can direct arrest of person released , on 
under its orders. Magistrate or Sessions Judge cannot however cancel such bail 
bond. A, 1. R. All. 534=33 Cr. L. J. 684=193^ A. L. J. 701 = 1932 Cr. C. 63b. 

High Court can order stay. A. I. R. 1932 Mad. 720—1932 M. W. N. 726=^63 

M. L. J. 594=33 Cr. L. J. 826-56 M. 149. Where conduct is unfair to accused, 

case should be transferred. 16 N. L.J. 158—1933 Cr. C. 1003— A.^ 1. R. .1953 
Nag. 269—146 Ind. Cas. 149. High Court will not ordinarily interfere at 
interlocutory stage of criminal proceedings in subordinate Court. 10 O. W. N. 
807-1933 Cr. C. 108S-A. I. R. 1933 Oudh. 387, High Court can independently 
of the Code, interfere with an order for search of houses of a public servant or 
subject of the Crown. 30 Cr. L. J. 62—1929 A. L. J. 57= 377 = A. L R. 1928 

AIL 756—1x3 Ind. Cas. 78. High Court can order re-delivery of things which 
are wrongly ordered to be delivered under s. 144. 5® A, 414— :26 A. L. J. 83— -28 
Cr. L. J. 991^ A. I. R. 1928 AIL 14-105 Ind. Cas. 815. Court has inherent power 
to exempt any particular juror on sropd cause shown. .28 Cr. L. J, 177 — A. 1. R. 
1027 Nag. 117 — 99 Ind. Cas. 849. The High Court can e^cpunge suo motu without 
notice to trying Magistrate or the District Maglstr^ite. '^29 Cr. L» J. 31.3— A*. 

1938 Nag, 242 — 107 Ind. Cas. 912, The use of , ej^tra-ordinary powers ^ u offer 
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IS. 562 


s ?6iA ought to be reserved as far as possible for extra-ordinary cases. Thej 
r.r.f’ tisiitIIv iuvoked where there is another remedy is available. 58 B. 152 — 
are not f r. 88 =A. 1. R. 1934 Bom. 74. ^ Wrong sentenc_e 

bv the lower Court can be rectified by the High Court. A. 1. R. 1934 Pat. 551 
by me 10^ er quash the proceedings of a 

loweicourt A. 1 R. I934 Oudh. 114=35 Cr. L. J. 57f Under section 561 A. 

CrPro. Code, the High Court can review an order dismissing cr.mina revision 
aoDlication passed under s. 369 after it has been signed and sealed. 1934 P. L. J. 
704=35 Cr^ L T. 1485=151 hid. Cas 714. Power of review is Mt allowed 
in Criminal cases. Remedy of aggrieved party is to move Local Government. 
A. I. R 1935 All. 60. 

F^nt Offenders. 

*r562. (!■) When any person not under twenty-one years of age is con- 

victed of an offence punishable with imprison 

Power of Court to release ment for not more than seven years, or when any 
certain convicted offenders on g^son under twenty-one years of age or any 

previous conviction is proven against the 
the offender, if it appears to the Court before which he is convicted, regard being 
had to the age, character or antecedents of the offender, and to the circumstances 
in which the offence was committed, that it is expedient that the offender 
should be released on probation of good conduct, the Court may, instead ot 
sentencing him at once to any punishment, direct that he be released on ms 
entering into a bond, with or without sureties, to appear and receive sentence 
when called upon during such period (not exceeding three years) as the Court 

may direct, and in the meantime to keep the peace and be of good behaviour : 

Provided that, where any first offender is convicted by a Magistrate of the 
third class, or a Magistrate of the second class not specially empowered by the 
Local Government in this behalf and the Magistrate is of opinion that the powers 
conferred by this section should be exercised, he shall record his opinion to that 
effect, and submit the proceedings to a Magistrate of the first class^ or Sub-divi* 
sional Magistrate, forwarding the accused to, or taking bail for his appearance 
before, such Magistrate, who shall dispose of the case in manner provided by 
section 380. 

+ [ (lA) In any case in which a person is convicted of theft, theft in a 
, , . , building, dishonest misappropriation, cheating 

Conviction and release with nfffinp.ft under the Indian Penal Code t 


Conviction and release with offence under the Indian Penal Code % 

admonition. punishable with not more than two years’ impri* 

sonment and no previous conviction is proved against him, the Court 
before whom he is so convicted, may, if it thinks fit having regard to the age, 
character, antecedents or physical or mental condition of the offender and ^ to 
the trival nature of the offence or any extenuating circumstances under which 
the offence was committed, instead, of sentencing him to any punishment, 
release him after due admonition.) 

(2) An order under this section may be made by^ any Appellate Court or 
by the High Court when exercising its power of revision. 

( 3 ) When an order has been made under this section in respect of any 
, offender, the High Court may, on appeal when there is a right of appeal to 

' such Court, or when exercising its powers of revision, set aside such order, and 
; lieu thereof pass sentence on such offender according to law. 

, * Section 562 was substituted by s. 157, 

f -iSub^sectlon (I A) was inserted by section 4 of ihe Code of Criminal Procedure 
(Second Amendment) Act,, 1923 (XXVII of 1923). 
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age of the accused is probably immaterial in determining whether the Court should 
act under s. 562. 18 Cr. L. J, 469=39 Ind. Cas. 309. “Cheating’’ covers all kinds of 

cheating. 8 N. L. J. 97 = 24 Cr. L. J. 2Si = A. I. R. 1923 Nag. 158 = 71 Ind. Cas. 795 ; 
but see 5 Pat. L. J. 267=1 Pat, L, T. 297 = 21 Cr. L. J, 468= A. I. R. 1920 Pat. 224= 
56 Ind. Cas. 500 ; 19 Cr. L. J. 934=47 Ind. Cas. 658 ; 16 Cr. L. J. 781. This section 
does not apply where the accused has not only been convicted but also sentenced. 
20 Cr, L. J. 391 = 17 A. L. J. 426= 50 Ind. Cas. looo. The proviso in sub-section 
(i) of section 562, governs sub-section lA also. Sub-section 2 B added to 
s. 562 in 1923 is not only a part of the same section as the proviso but a part of the 
same section. 30 Cr. L. J. 220=11 N. L. J. 245=A. I. R. 1928 Nag. 343 = 113 Ind. 
Cas. 911 ; see also 27 Bom. L. R. 1019=29 Cr. L. J. 1461 = 89 Ind. Cas. 1029. 
Section should not be applied to the case of people discovered wil;Ji cocaine and other 
dangerous drugs in defence of the Excise Act. 1930 Cr. C. 35 = 31 Cr. L. J. 32=A. J. 
R. 1930 AIL 19=120 Ind. Cas. 264. Section does not apply to an offence under the 
Motor Vehicles Act. 28 Bom. L. R. 297 = 27 Cr. L. J. 528= A. I. R. 1926 Bom. 230= 
93 Ind. Cas. 992. The proviso to sub-section (i) must be read as a part of the said 
sub-section. A second class Magistrate who have convicted an accused under Penal 
Code. s. 279 can order his release after due admonition under section 562 (I A). 47 A. 
353=726 Cr. L. J. 624=A. I. R. 1925 All. 644=85 Ind. Cas. 848. All second class 
Magistrates in the Punjab are duly empowered to exercise the power prescribed by 
s. 562, 29 Cr. L. J. 581= 10 L L. J. 153=29 P. L. R. 215 = 109 Ind. Cas. 604; See 
also 8 Lah. 38 = 28 Cr. L. J. 316=28 P. L. R. 285= A. I. R. 1927 Lah. 102= 100 Ind. 
Cas. 540. Offence under s. 381 Penal Code is not covered by s. 562, 2 Bur. L. J, 
75 = A. I. R. 1924 Rang. 12. Section does not apply in a case under s. 41 1 I. P. Code. 
26 Cr. L. J. 419= A. I. R. 1923 Pat, 297 = 85 Ind. Cas. 35. Section has no application 
to a conviction under Gambling Act. 25 O. C 111=9 O. L. J. 667 = 24 Cr. L. J. 14= 
A. I. R. 1922 Oudh. 224=71 Ind Cas. 62, The offence under s. 409, Penal Code 
is beyond the scope of section 562. 28 Cr. L. J. 2 57 = A. I. R. 1927 Lah, 735 ; 100 
Ind. Cas. 225. Section also does not apply to an offence under CL 2 of s. 457. 61 
Bur. L. J. 83=28 Cr. L. J. 759= A. I. R. 1927 Rang. 254=103 Ind. Cas. 839, As one 
of the alternative punishments for an offence under s. 307, Penal Code, is trans- 
portation for life, s. 562 is not applicable. 30 Cr. L. J, 789= A. I. R. 1928 Lah. 920= 
117 Ind. Cas. 239 ; see also 36 F. L. R. 379= A. L R. 1934 Lah. 746. Sub-section lA 
does not apply to an offence under the city of Bombay Municipal Act. 5 2 B. 250=30 
Bom. L. R. 375=29 Cr. L. J. 566= A. I. R. 1928 Bom. 152=109 Ind. Cas. 502. An 
order under s. 562 cannot be said to be a punishment ; the sentence of punishment is 
postponed and something not a punishment is substituted therefor. 24 Cr. L. J 738= 
22 N. L. R. i66=A. I, R. 1924 Nag. 37 = 74 Ind. Cas. 66. There is no middle course 
between a real sentence of imprisonment (with or without a fine) and an order under 
s. 562. 27 Cr. L. J. 1329= A. 1. R. 1927 Nag. 49=97 Ind, Cas. 1053. Magistrate to whom 
case is referred under s. 562 (2) has no power to set aside conviction under s. 380. 
A. I. R. 1933 Mad, 728=65 M. L. J. 405. Women convicted of offence punishable with 
transportation for life are ineligible for release on probation under s. 562. A. I, R, 
1932 Nag. 130=28 N. L. R. 250=33 Cr. L. J. 844=1932 Cr. C. 666. A Magistrate 
to whom case is referred under s, 562 (2) has no power to set aside conviction under 
s. 380. He can only either convict or make or direct further enquiry. 145 Ind. Cas. 
6S9a»34Cr. U’ J. I04S=I933 Cr. C. 1312=65 M. L. J., 405= A. I. R, 1933 Ma4.,72i 
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Interpretation ot woraing 
A 1 R. 1932 Nag. 130 = 28 N. L. K. 200 
of discretion under s. 562 needs great sei 
is common in locality, even ® 

Cr. L. J. 420= A. T. R. i ?33 44- Wbc 

no conviction by submitting Magistrate bu 
of s. K62 there is conviction by subniitluig 

65 M. L, J. 405 = 34 Cr. L. J. 1045. A pen 
of imprisonment on failure to furnish se 
release on probation of good conduct. 35 1 
terms “dishonest misappropriation’* and c 
Code. 12 Rang. 259=35 Cr. L. J. I24i = ft. 

Pro. Code is not applicable when a person 
R. 1934 Nag. 193=^34 Cr. C. 892. 
any law and is not limited to convictions 
Sub-section lA covers offences punii. 

Even in case of technical conviction, 

90 (F. B) Offences under $• n 4 

when detected c. 

1. R. 1935 Sind. 90* Ini case 
this section should not be 
failitre of justice. A, I. R. 
house-breaking is illegal. A. I. R. i935 Mad. 157. 

Powers when to be 6X6roi8ed.-The mere fact that the accused comes 
of a respectable family cannot be a justification for imposing a ligkt®t sententt.. 

J 874=A, I. R. 1930 Pat. 216=125 Ind. Cas. 572- Where accused 
dpliheratelv commits perjury he cannot be dealt with under s 502. 29 Cr. L. J. 
2iq=A I.^R. 1928 Lah. 296=107 Ind. Cas. 707. It is not applicable where a 
iuvenile" offender has shown criminately rather than thoughtlessly and also 
crafts and deceit. '18 S. L. R. 61 = 25 Cr. L. J. 1224= A. I. R. 1925 Smd. ,75 = 8- 
Ind Cas 152. An offence punishable with fine only but which becomes punishable 
whh imprisonment in default of paypmnt of the fine is not covered by the section. 

28 Bom L R. 1031 = 27 Cr. L. J. 1158 = A. I. R. 1926 Bom. 544=97 Ind. Cas. 74«j 
This section cannot be invoked by a person convicted of an offence which not 
only implies previous preparation but often escapes detecuon. 7 Lah. j2 -7 
Cr L T 56=27 P. L. R. 221= A. I. R. 1926 Lah. 166=34 Ind. Cas. 129. In case of 
rape of a reprehensible nature on a helpless infant, offender though a lad of 17 
should not be released under s. 562, 29 Cr. L. J. 1093= A. I. R. 1929 Lah. 198— 1 12 
Ind Cas. 680. Butin the case of enticing away widow of 16 years for honourably 


and “cheating” refer to the offences in the Penal 
!4 i = A. 1 . R. 1934 Rang. 203. Section 362 Cr. 

■- * — 1 is Goavicted .'Uader .s. iSi,: L. ..P. Code*' 

. Sub-5ectioa(i) covers case ■ : 

under Penal Code. A. L R;,i 935 
shable only with fine. A, I. R. 

. 1, accused should have benefit. A :i. R.:, I93S 
I of the Railways Act, ate not easily detected. But 
offenVrThould be punished irrespective of no previous conviction. A. 

of offence under s. 317, Penal Code by wonian of ib, 
applied and the High Court can mterfere nr case of 
1925 Pesh. 48. Release after admonition for offence of 



f a Court in British India of an offence punishable under section 
215, section 489 A, section 489B, section 489C» or section 489D 


* The words within quotation have been inserted by Act of 1924. 
t Vin of 1897. 

$ Section 565 was substituted by s, 158 of the Code of Criminal Procedure (Amend- 
ment) Act,' 1923 (XVm of $923). . , . . ; 
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Security. — Accused is liable to punishment, in case of failure to furnish 
security. 26 Cr. L. J. 683 = A. I. R 1925 Mad, 496® 86 Ind. Cas. 59. The. Magistrate 
should satisfy himself that security can be given before passing the order. But 
if the person fails to furnish security, the Magistrate is to pass sentence according 
to law. 26 Cr. L. J. 285 = 2 Rang. 360 = A. I, R. 1925 Rang. 42 = 84 Ind. Cas. 
349. Order by Presidency Magistrate under s. 562 directing accused to be released 
on execution of bond for Rs. 200 with surety for good behaviour for t wo years 
is not appealable. A. 1 . R. 1932 Cal. 488=33 Cr. L. J. 639=36 C. W. N. 459= 
138 Ind. Cas. 627. 

Appeal or reYision.— Appeal lies to the Session's Judge from the order of 
Magistrate under s. 562. 46 A. 828 = 22 A. L. J. 751 = 25 Cr. L. J. 1244 = A. L R. 
1924 All. 765 = 82 Ind. Cas. 172 ; see also 28 Bora. L. R. 671 = 27 Cr. L. J. 873 = 
A. 1 . R. 1926 Bom. 382 ; 41 C. L. J. 45 = 29 C. W. N. 151 = 52 C. 463 = 26 Cr. L. J. 
455 = A. I. R. 1925 Cal. 329=^5 Ind. Cas. 135; see also A. I.R. 1935 Mad 157. Release 
pder s. 562 is discretionary with Magistrate, High Court cannot interfere if it 
is judicially exercised. 31 Cr. L. J. 618=1929 Cr. C. 386=A. I. R. 1929 Cal. 785 = 
124 Ind, Cas. 76 ; see also 30 Cr. L. J. 220=11 N. L. J. 245 = A. I. R. 1928 Nag. 
343=113 Ind. Cas. 911 ; 29 Cr. L, J. 29i=A. I, R. 1928 Lah. 926= 107 Ind. Cas. 
775 ; 28 Cr. L J. 255 = A. I. R. 1927 Lah. 353=100 Ind. Cas. 127 ; 94 Ind. Cas. 368= 
27 Cr. L. J. 624=94 Ind. Cas. 368; 2 O.W.N. 593=26 Cr. L.J. 1278 = A.I. R. 1925 Oudh. 
673 = 88 ind. Cas. 1054 ; A. I. R. 1933 Lah. 393. Where an accused has been convict- 
ed on the strength of his own pleas and is released under s. 562, his right of appeal is 
barred as no sentence has been passed against him. 20 P. L. R. 1917 Cr=i8 Cr. L. J. 
401=38 Ind. Cas 961. Sub-section (3) empowers the High Court to set aside an 
order under s. 562 and substitute a sentence of imprisonment without ordering 
retrial. 24 A. L. J. 228 = 27 Cr. L. J. 303=A. 1 . R. 1926 All. 226=92 Ind. Cas. 
591 ; see also 140 Ind. Cas. 59=33 Cr. L. J. 844=28 N. L, R. 26o=A. I. R. 1932 
Nag. 130 ; A. L R. 1934 Lah. 36 ; A. I. R. 1934 Lah. 514=35 P. L. R. 439. 

563 , (i) If the Court which convicted the offender, . or a Court which 

could have dealt with the offender in respect 
of his original offence, is satisfied that the 
offender has failed to observe any of the 
conditions of his recognizance, it may issue a 

warrant for his apprehension. 

(2) An offender, when apprehended on any such warrant, shall be brought 
forthwith before the Court issuing the warrant, and such Court may either 
demand him in custody until the case is heard or admit him to bail with a suffi- 
cient surety condition on his appearing for sentence. Such Court may, after 
hearing the case, pass sentence. 

564 ?. (i) The Court, before directing the release of an offender under 

section $62 * ‘‘sub-section i*’ shall be satisfied 
that the offender or his surety (if any) has a 
fixed place of abode or regular occupation in the 
place for which the Court acts or in which the offender is likely to live during 
the period named for the observance of the conditions. 

(2) Nothing in this section or in sections 562 and 563 shall affect the 
provisions of section 31 of the Reformatory Schools Act, iSqj.t 

Previously convicted Offenders* 
der, convicted— 


Provision in case of offender 
failing to observe conditions 
of his recognizances. 


Conditions 

offender. 


as to abode of 


448 


com OF CRIMINAL'. PROCEDORE. 




of the Indian Penal . Code , or of any offence ^punishable iinck^^ 
' Chapter .Xll or Chapter XVII of that f iniprisoniiieiit 

or either description for a term of three years or upwardsj or 
(^) by , a Court or Tribunal in the , teriitories of any Prince or State. m 
India ■ acting', -under the general ■ or special authority of the ,Go?er- 
nor-General in .Councii, or of any Local Government, of any offence 
' which ' would ' if committed in British India, have been punishable 
under' any of ' the aforesaid sections or Chapters of the Indian Penal 
Code^ with like imprisonment for a like term, 

is again convicted, of any offenGa punishable under any of those sections or 
Chapters with imprisonment for a term of three years or upwards by a High 
Court, Court of Session, Presidency Magistrate, District Magistrate, Siib- 
divisional Magistrate or Magistrate of the first class, such Court or Magistrate 
may, if it or he thinks fit, at the time of passing sentence of transportation or 
imprisonment on such person, also order that his residence and any change 01 or 
absence from such residence after release be notified as hereinafter provided for 
a term not exceediding five years from the date of the expiration of such 
sentence. 

(2) If such conviction is set aside on appeal or otherwise, such order shall 
become void* 

(3) The Local Government may make rules to carry out the provisions 
of this section relating to the notification of residence or change of or absence 
from residence by released convicts. 

(4) An order under this section may also be made by an Appellate Court 
or by the High Court when exercising its powers of revision. 

( 5 ) Any person against whom an order has been made under this section 
and who refuses or neglects to comply with any rule so made shall bo deemed 
within the meaning of section 176 of the Indian Penal Code to have ommitted 
to give a notice required for the purpose of preventing the commission of an 
offence. 

(6) Any person charged with a breach of any such rule may be tried by a 
Magistrate of competent jurisdiction in the district in which the place last 
notified by him as his place of residence is situated.] 

' Notea— Magistrate is not entitled to use an order which had been set aside, as 
proof that the accused was an old offender, on the ground that the previous order 
was set aside either in appeal or revision on technical grounds, 3 Rang. 156 *"89 
Ind. Cas. 320=26 Cr, L, J. 1344* A. I R. 1923 Rang. 277. An order to remain under 
police survillance is not proper where the accused is not an old convict. A. I. R, 
1934, Lah, 675=35 P. L. R, 615=1934 Cr, C. 1001. A convict who after release was 
bound to notify his change of residence to the police, absented himself for one night 
leaving his effects and family in the place in which he was residing. //^/<!/, that 
this was no change of residence to necessitate a notification to the police and a 
conviction for not notifying the same is bad. 18 Cr. L. J. 638 = 40 M. 7839=9 lad. 
Gas. 1006. 
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Substituted by s. 259 of the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 
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he figure “159'* has been repealed by Act of 37 of 1925. 
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*Tbese entries were added by s. 3 of the Indian Elections Offences and Inquiries Act, (XXXI of 1920). 
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SCHEDULE III. 

(See section 36.) 

Ordinary Powers of Provincial Magistrates. 

/. — Ordinary Power s of a Magistrate 0} the Third Class, 

(1) Power to arrest or direct the arrest of, and to commit to custody, a person 

committing an offence in his presence, section 64. 

(2) Power to arrest, or direct the arrest in his presence of, an offender, 

section 65. 

{3) Power to endorse a warrant, or to order the removal of an accused person 
arrested under a warrant sections 83, 84 and 86. 

{4) Power to issue proclamations in cases judicially before him, section 87. 

(5) Power to attach and sell property* [and to dispose of claims to attached 

property] in cases judicially before him, section 88. 

(6) Power to restore attached property, section 89. 

(7) Power to require search to be made for letters and telegrams, section 95. 

(8) Power to issue search-warrant, section 96. 

(9) Power to endorse a search-warrant and order delivery of thing found, 

section 99. 

(10) Power to command unlawful assembly to disperse, section 127. 

(ci) Power to use civil force to disperse unlawful assembly, section 128. 

(12) Power to require military force to be used to disperse unlawful assembly, 
section 130. 

I * * * * ^ 

(14) Power to authorise detention [fnot being detention in the custody of the 

police] of a person during a police-investigation, section 167. 
tl(i 4 a) Power to postpone issue of process and inquire into case himself, 
section 202.] 

(15) Power to detain an offender found in Court, section 351, 

(16) Power to take cognizance of offence, although committed by European 

British subject, and to issue process returnable before a Magistrate 
having jurisdiction, section 445, 

(17) Power to apply to District Magistrate to issue commission for examination 

* of witness, section 506 (2). 

(18) Power to recovery forfeited bond for appearance before Magistrate's Court, 

section 514 |:[and to require fresh security, section SUA] 

[^{iBa) Power to make order as to custody and disposal of property pending 
inquiry or trial, section 5 16A.] 

(19) Power to make order as to disposal of property, section 517. 

(20) Power to sellll property of suspected character, section 525. 

•^[(2I) Power to to require affidavit in support of application, section S39A.] 
ir[(22) Power to make local inspection 539®.] 

//. — Ordinary Powers of a Magistrate of the Second Class, 

(i) The ordinary powers of a Magistrate of a third class. 

(2) Power to order the police to investigate an offence in cases in which the 
Magistrate has jurisdiction to try or commit for trial, section 155. 

**[(3) Power to postpone issue of process and to inquire into a case or direct 
investigation, section 202.] tt 

Ul^Ordinary Powers of a Magistrate af the first Class, 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an inquiry, 

section 98. 

* These words were inserted by s. 160 of the Code of Criminal Procedure 
(Amendment) Act* 1923 (XVIIl of I 9 ? 3 )* 

t These items were omitted by ihid. 

I These items were inserted by idid. 

§ These words, figures and letter were added by s* 160 of Act 18 of 1923* 

II Inserted by Act 18 of 1923. . . 

IT The word *‘perishable^^ was omitted by ' 

This item was substituted by idid. 

ft Items omitted by idid* „ - - . , : ■ - 
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(3) Power to issue search-warrant for discovery of persons wrongfully confined, 

section.' 100.' ■ ■■ . .■ . ■' ■ . "■■■■ 

(4) Power to require security to keep the peace, section 107, 

(5) Power to require security for good behaviour, section 109. 

(6) Power to discharge sureties, section * [126A3. 

the Code of Criminal Procedure (Amendment) Act, 1923 [XVIU of 1923). 
fU 6 a) Power to make orders as to local nuisances, section 133J. 

(7) Power to make orders, etc., in possession cases, sections 145- Ho and 147. 
|[(7^) Power to record statements and confessions during a police investigaiion, 

section 164.] . , , , , r 

f[{ 7 m) Power to authorize detention of a person in the custody ol the police 
during a police investigation, section 167.] 
t[(7/5) Power to hold inquests, section 1 74.J 

(8) Power to commit for trial, section 206. 

(9) Power to stop proceedings when no complaint, section 249* 

f[(9a) Power to tender pardon to accomplice during inquiry into case by himself, 
section 337*] 

(10) Power to make orders of maintenance, sections, 488 and 4o9* 

(11) Power to take evidence on commission, section 503. 

(12) Power to recover penalty on forfeited bond, section 
+[(i2a) Power to require fresh security, section ShA.] 

Power to re-call case made over by him to another Magistrate, section 

528(4).] . , 

(13) Power to make order as to first offenders, section 562. 

I [(14} Power to order released convicts to notify residence, section 565.] 

H^^Ordtnarf Powers of a Suhdimsional Magistrate § {appointed tinder section /j]. 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(3) Power to require security for good behaviour, section no. 


(5) Power to make orders prohibiting repetitions of nuisances, section, 143. 

(6) Power to make orders under section 144. 

(7) Power to depute Subordinate Magistrate to make local inquiry, section 148. 

(8) Power to order police investigation into cognizable case, section 1 56 . 

(9) Power to receive report of police-officer and pass order, section 173. 


(11) Power to' issue process for person within local jurisdiction who has 

committed an offence outside the local jurisdiction, section 186. 

(12) Power to entertain complaints, section 190. 

(13) Power to receive police-reports, section 190. 

(14) Power to entertain cases without complaints, section 190. 

(15) Power to transfer cases to a Subordinate Magistrate, section 192. 

(16) Power to pass sentence on proceedings recorded by Subordinate Magistrate, 

section 349. 

(17) Power to forward record of inferior Court to District Magistrate, section 

43S (2)- 

(j 8) Power to sell property alleged or suspected to have been stolen, etc., 
section 524. 

(19) Power to withdraw cases other than appeals, and to try or refer them 
for trial, section 528. 

^ * * * * ^ 


* These figures and letter were substituted for the figure *‘126** by section 160 of 
the Code of Crimisal Procedure (Amendment) Act, 1923 (XVIII of 1923). 

f These items was inserted by s. 160 of Act, x8 of 1923. 

V I This item was added by idiid v ^ 

I These words and figures were inserted by 

II The items {4) and (lO) were omitted by i^id, 

IT The item of 30 were omitted by s. t6o of the Code of Crimitiai Procedure 
(Amendment) Act, 1923 (XVIII of 1923). 
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V,~--Ordznarj Powers of a District Magistrate* ** , 

(1) The ordinary powers of a Sub-divisional Magistrate. 

Power to try juvenile oifenders section 29B. *’]t 

(2) Power to require delivery of letters, telegrams, etc., section 95. 

(3) Power to issue search-warrants for documents in cutsdy of postal or 

telegraph authority, section 96. 

(4) Power to require security for good behaviour in case of sedition, 

section 108. 

{7) Power to discharge persons bound to keep the peace or to be of good 
behaviour, section 124. 

(6) Power to cancel bond for keeping the peace, section 125. 

J[(6a) Power to order preliminary^ investigation by police-officer not below 
the rank of Inspector in certain cases, section 196B.] 

(7) Power to try summarily, section 260. 

i[(7«) Power to tender pardon to accomplice at any stage of a case section 

337.] , . . . 

(8) Power to quash convictions in certain cases, section 350. 

(9) Power to hear appeals from orders requiring security for t[keeping the 

peace or] good behaviour, section 406. 

f[(9^) Power to hear appeals from orders of Magistrates refusing to accept 
or rejecting sureties, section 406A.] 

f(io) Power to hear or refer appeals from convictions by Magistrates of the 
second and third classes, section 407. 

(ii) Power to call for records, section 435. 
g[(i2)] power to order inquiry into complaint dismissed or case of accused 
discharged section ||L 436 ] 

§[{13)] Power to order commitment, section IF [437]. 

(14) Power to report case to High Court, section 438. 

(is) Power to try European British Subjects, section 443. 

(16) Power to sentence European British Subjects to more than three months' 

imprisonment or one thousand rupees fine, or both, section 446. 

(17) Power to appoint person to be public prosecutor in particular case, section 

492 (2). . . 

(18) Power to issue commission for examination of witness, sections 503, 506. 

(19) Power to hear appeals from or revise orders passed under sections 

(20) Powet-^to compel restoration of abducted female, section 552. 


SCHEDULE IV. 

{See sections 37 a7%d $8.) 

Additional powers with which Provincial Magistrates may be invested. 

Powers with which cC^Magisirate of the first class may he invested* 

By the Locai^Government. 

(1) Power to require security for good behaviour in case of sedition, section 108. 

(2) Power to require security for good behaviour, section no. 

* * * * 

(4) Power to make orders prohibiting repetitions of nuisances, section 143. 

(5) Power to make orders under, section 144. 

^ % 

* These itemT'were inserted by s, 160 of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923*) 
f Substituted by Act 24 of 1934. 

t These words were inserted by Ibid* , , , , , T . , 

% Original items (12) and (13) were re- numbered (13) and (12) respectively 
by s. 190 of Act 18 of 1923. Ml 

I] These figures were substituted for the figure s ‘437 by ^l>^d* 

*ir These figures were substituted for the figures “ 43 ^*' \otd* . 

** Items (3), (6) and (14) were omitted by s.ii6i of the Code of Criminal Procedure 

(Amendment) Act, 1923 (XVIII of 1923-) 
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(7) Power to issue process for person witliin local jurisdiction who has commit- 

ted an offence outside the local jurisdiction, section 186. 

(8) Power to take cognizance of offences upon complaint, section 190, 

(9) Power to take cognizance of offences upon police reports, section 190. 

(10) Power to take cognizance of offences without cemplaint, section 190. 

(11) Power to try summarily, section 260. 

(12) Power to hear appeals from convictions by Magistrates of the second 

and third classes, section 407. 

(13) Power to sell property alleged or suspected to have been stolen etc., 

section S24. 

* * * ^ ^ 

{15) Power to try cases under section 124A of the Indian Penal Code. 

By the District Magistrate. 

( 1) Power to make orders prohibiting repetitions of nuisances, section 144. 

(2) Power to make orders under section 144. 

.j. * * , : * : * 

(4) Power to take cognizance of ofifences upon complaint, section 190 

(5) Power to take cognizance of offences upon police-reports, section 190, 

(6) Power to transfer cases, section 1 92. 

Powers with which a Magistrate of the second class may be invested. 

By the Local Government, 


(2) Power to make orders prohibiting repetitions of nuisances, section 143, 

(3) Power to make orders under, section 144. 

§[(3^2) Power to record statements and confessions during a police investiga- 
tion, section 164] 

§t( 3 ^) Power to authorize detention of a person in the custody of the police 
during a police investigation, section 167], 

(4) Power to hold inquests, section 174. 

(5) Power to take cognizance of offences upon complaint, section 190. 

(6) Power to take cognizance of offences upon police-reports, section 190. 

(7) Power to take cognizance of offences without complaint, section 190. 

(8) Power to commit for trial, section 206. 

(9) Power to make order as to first offenders, section i;62. 

By the District Magistrate. 

(1) Power to make orders prohibiting repetitions of nuisances, section 143. 

(2) Power to make orders under, section 144. 

( 3 ) Power to hold inquests, section 174. 

(4) Power to take cognizance of offences upon complaint, section 190. 

(5) Power to take cognizance of offences upon police-reports, section 190. 

Powers with which a Magistrate of the third class may he invested. 

By the Local Government. 

(i) Power to make orders prohibiting repetitions of nuisances, section I4’:5. 

|j « ¥> * ^ 

(3) Power to hold inquests, section 174. 

(4) Power to take cognizance of offences upon complaint, section 190. 

(5) Power to take cognizance of offences upon police-reports, section, iqo. 

II * * * * 

By ths District Magistrate. 

(i) Power to make orders prohibiting repetitions of nuisances section 143, 


* Items (3), (6) and (14) were omitted by s. i6i of the Code of Criminal Procedure 
: (Amendment) Act, 1923 XVIII of 1923), 

j. , , t Item (3) was omitted by the Whipping Act, 1909 (IV of 1909,) 

VV.;; I Item (0 was repealed by the Whipping Act, 1909 (IV of 1909).) 

' § These items were inserted by s. 161 of the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIir of 1923.) 

11 Items (2) and (6) were omitted by s, 161 of Act 18 df 1923. 

If Item (2) was omitted by ^ ^ 
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(3) Power to hold inquests, section* 174. 

{4) Power to take cognizance of offences upon complaint, section 190. 

(5) Power to take cognizance of offences upon police- reports, section igo. 

Powers with which a Suhdivmoml Magistrate may be inmsied 

By the Local Government. 

Power to call for records, section 435, 


SCHEDULE V. 

{See section 
FORMS. 

I— Summons to an accused person. 

{See section 68.) 

To , . of - 

Whereas your attendance is necessary to answer to a charge of {state shortly the 
offence charged) you are hereby required to appear in person by pleader, 
case may be)htlott ilcit {Magistrate) 

of on 

the day of . Herein fail not. 

Dated this day of 18. 

(Seal) (Signature) 


II— Warrant of Arrest. 

(See section 75.) 

To (name and designation of the person or persons who is or are to execute the 
warrant). 

Whereas of stands 

charged with the offence of (state the offence), you are hereby directed to arrest the 
said and 

to produce him before me. Herein fail not. 

Dated this day of 18 . 

‘(Seal) (Signature.) 

(See section yd,) 

This warrant may be endorsed as follows : — 

If the said shall give bail himself in the sum 

of with one surety in the sum of (or two 

sureties each in the sum of ) to attend before me on the 

day of ^ and to continue so to attend until 

otherwise directed by me, he may be released. 

Dated this day of i8 . 

Notes, — Arrest is not invalidated where endorsement on warrant does not give 
designation of constable executing warrant A. I. R. 1932 Pat. 171=013 P. L. T. 135, 


111.— Bond and bail-bond after arrest under a warrant. 

(See section 86.) 

1 (name) of , being brought before the District Magistrate 

of (or as the case may ^4 ^^der a warrant issued to compel 

my appearance to answer to the charge of : , do hereby bind my- 
self to attend in the Court of on the day of . 

next, to answer to the said charge, and to continue so to attend until otherwise*, direct-' 

* These figures were substituted for the figures *^554^* by part II of the Second 
Schedule to the Repealing and Amending Act, tgoj (I of 1903). 
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ed by the Court ; and, in case of my making default herein, I bind myself to forfeit, 
to Her Majesty the Queen, Empress of India the sum of rupees. 

Dated this day of iB . 

„ {Stgnaiure) 

I do hereby declare myself surety for the abovenamed of 

that he shall attend before the Court of 

■ ' ■ * on the day of next * to answer to 

the charge on which he has been arrested, and shall continue so to attend until other-- 
wise directed by the Court ; and in case of his making default therein, I bind myself 
to forfeit to Her Majesty the Queen, Empress of India, the sum of rupees. 

Dated this day of i8 . 

{Signaium) 


IV.— ‘Proclamation requiring the appearance of a person accused. 

{See section 87,) 

Whereas complaint has been made before me that {name^ description and address) 
had committed {or is suspected to have committed) the offence of punishable 

under section of the Indian Penal Code and it has been returned to a warrant 

of arrest thereupon issued that the said (name) cannot be found, and whereas it has 
been shown to my satisfaction that the said (name) has absconded {or is concealing 
himself to avoid the service of the said warrant) ; 

Proclamation is hereby made that the said ^ of 

is required to appear at {place) before this Court (or before me) to answer the 
said complaint [on the day of ],* 

Dated day of 18 . 

{Signature) 


V.— Proclamation requiring the attendance of a witness. 

{See section 87) 

Whereas complaint has been made before me that {name description^ and address) 
has committed {or is suspected to have committed) the offence of {mention the offence 
concisely) and a warrant has been issued to compel the attendance of (name description 
address of the •witness) before this Court to be examined touching the matter 
of the said complaint ; and whereas it has been returned to the said warrant that 
the said (name of witness) cannot bfe served, and it has ^ been shown to my satisfac- 
tion that he absconded (or is concealing himself to avoid the service of the said 
warrant) ; 

Proclamation is hereby made that the said {name) is required to appear at {place) 
before the Court of on the day of 

next at o'clock to be examined touching the offence 

complained of. 

Dated this day of 18 . 

(Seal) {Signature,) 


VI.— Order of attachment to compel the attendance of a witness. 

{See section 88) 

To the Police-officer in charge of the Police-station at 

Whereas a warrant has been duly issued to compel the attendance of (name, 
description and address) to testify concerning a. complaint pending before this Court, ' 
and it has been returned to the said warrant that it cannot be served ; and whereas 
, it has been shown to my satisfaction that he has absconded {or is concealing himself 

f The?e;^pVds‘w^re sphstithted ifeir words **within days from the date^* 

.by df,t)b'e ^^cbn^ ' Schedule ^e' Kepealing and {Amending Act 1^03 of 
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to avoid the service of the said warrant) ; and thereupon a ^^[Proclamation has been 
or is being duly issued] and published requiring the said to appear 

and give evidence at the time and place mentioned therein.f 

This is to authorize and require you to attach by seizure the moveable property 
belonging to the said to the value of rupees 

which you may find within the District of ^ r i.- 

and to hold the said property under attachment pending the further order of this 
Court, and to return this warrant with an endorsement certifying the manner of 
its execution. 

Dated this day of i8 . 

{Seal) , (Signaiure,) 

Order of attaoliment to compel the appearance of a person 

accused. 

{See section 88 i) 

To {name and designation of the person or persons who is or are to execute the 
warranty , . - 

Whereas complaint has been made before me that {name^ descrifiton and 
address) has committed {or is suspected to have committed) the offence of 

punishable under section of the Indian Penal Code, 

and it has been returned to a warrant of arrest thereupon issued that the said {name) 
cannot be found ; and whereas it has been shown to my satisfaction that the said 
(name) has absconded {or concealing himself to avoid the service of the said warra.nt), 
and thereupon a t[Proclaraation has been or is being duly issued] and published 
requiring the said to appear to answer the said charge within 

days ; and whereas the said is possessed of the following property 

other than land paying revenue to Government in the village {or town) of 
in the District of , viz^ » and an order 

has been made for the attachment thereof ; 

You are hereby required to attach the said property by seizure, and to hold the 
same under attachment pending the further order of this Court and to return 
this warrant with an endorsement certifying the manner of its execution. 

Dated this day of i8 . 

(Seat) (Signature.) 

Order authorizing an attachment by 'the Deputy Commissioner as 

Collector. 

{See section 88 . ) : ^ 

To the Deputy Commissioner of the District of 

Whereas complaint has been made before me that {name description and 
address) has committed {or is suspected to have committed) the offence of 
, punishable under section 

of the Indian Penal Code and has been returned to a warrant of arrest thereupon 
issued that the said (name) cannot be found j and whereas it has been shown to 
my satisfaction that the said (name) has absconded {or is concealing himself to avoid 
the service of the said warrant) and thereupon a t[proclamation has been or is being 
duly issued] and published requiring the said ■ , ■ to appear to answer 

the said charge within days § ■ - ; and whereas the 

said is possessed of certain land paying revenue to Government 

in the village {or town) of in the 

District of 


* These words were substituted for the words “Proclamation was duly issued^^ 
by s. 162, of the Code of Criminal Procedure (Amendment) Act, 1923 (XVlIl 

of 1923). " , " 

f The words “and he has failed to appear” were omitted • 

t These words were substituted for the words “Frbelametioh was duly issued 
by section s. 62 of the Code of Criminal Procedure (Amendife eht ) Act, 

§ The words “but he has not appeared” were ommitted 'by ihid ’ ' , : " 
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IX— Warranfe to search suspected Place of Deposit. 

{See section gS.) 

To {name and designation of a Police-officer above the rank of a Constable-) 

Whereas information has been laid before me, and on due inquiry thereopon 
had I have been led to believe that the {describe the house or other place) is used as a 
p ace for the deposit {or sale) of stolen property or if for either of the other purposes 
ecd^pressed in the section state the purpose m the words of the section- 

This is to authorize and require you to enter the said house {or other place) with 
such assistance as shall be required, and use if necessary reasonable for<^e for that 
purpose and^ to search every part of the said house {or other place ^ or if the search is to 
y confined to a pari^ specify the part clearly) and to seize and take possession of any 
property {or documents, or stamps, or seals, or coins, ‘*or obscence objects’** as the 
iS^e may {Add {when the case requires it) and also of any instruments and 
materials which you may reasonably believe to be kept for the manufacture of 
fqrged documents, counterfeit stamps, or false seals or counterfeit coin {as the case 


* The words within quotations have been substituted by Act 8 of 1925. 
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You are hereby authorized and requested to cause the said land ^ be attached, 
and to be held tinder attachment pending the further order of the Court, and to 
certify without delay what you may have done in pursuanceSof this order. 

Dated this clay of ib . 

(Seal) (Stgnatate) 


VII— Warrant in the first instance to bring up a witness. 


{See section go,) 

To (name and designation of the Police-officer Or other person or persons who is 
or are to execute the warrant^) 

Whereas complaint has been made before me that . , , r/* c 

of has {or is suspected to have) commuted the otfence ot 

{mention the offence conciesly\ and it appears likely that {name and description of 
witness) can give evidence concerning the said complaint ; and whereas I have 
good and sufficient reason to believe that he will not attend as a witness on the hear* 
ing of the said complaint unless compelled to do so. 

This is to authorize and require you to arrest the said {nafue) and on the 
of to bring him before this Court, to be examined touching the 

offence complained of. 

Given under my hand and the seal of the Court this ctay 

of 18 . 

{Seal) (Signature) 


Vni— Warrant to search after information of a particular offence. 


{See section g 6 ) 

To {name and designation of the PoUce-officer or other person or persons who is or 

are to execute the warrant) 

Whereas information has been laid {or complaint has been made) before me 
of the commission suspected commission) of the of {mention the offence 

conciesly\ and it has been made to appear to me that the production of {specify^ the 
thing clearly) is essential to the inquiry now being made or about to be made into 
the said offence or suspected offence ; 

This is to authorize and require you to search for the said {the thing specified) 
in the {describe the house or place or part thereof to which the search is to he confined) 
and, if found to produce the same forthwith before this Court, returning this warrant 
with an endorsement certifying what you have done under it, immediately upon 
its execution. 

Given under my hand and the seal of the Court, the day 

of 18 , 
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maf 3^)}^ and forthwith to bring before this Court such of the said things as may 
be taken possession of returning this warrant, with an endorsement certifying what 
you have done under it immediately upon its execution. 

Given under my band and the seal of the Court, this 
day of i8 . 

(Sea/.) (Sigm/ure.) 


X— Bond to keep the peace. 

{See seciion xoi) 

Whereas I {name), inhabitant of {place\ have been called upon to enter into a 
a bond to keep the peace, for the term of, t [or until the 

completion of the inquiry in the matter of now pending 

in the Court of I hereby bind myself not to commit a 

breach of the peace, or do any act that may probably occasion^ breach of 
the peace, during the said term ^[or until the completion of the said inquiry] and 
in case of my making default therein, I hereby bind myself to forfeit to Her Majesty 
the queen, Empress of India, the sum of rupees 

Dated this day of i8 . 

(Signature^ 


XL— Bond for Good Behaviour. 

{See sections log and /m) 

Whereas I {name), inhabitant of {place), have been called upon to enter Into a 
bond to be of good behaviour to Her Majesty the Queen, Empress of India, and to 
all Her subjects for the term of {state the period) *[or until the completion of the 
inquiry in the matter of 

now pending in the Court of ,] I hereby bind myself to be of good behavi- 

our to Her Majesty and to all Her subjects during the said term *[or until the com- 
pletion of the said inquiry] ; and in case of my making default therein, I bind myself 
to forfeit to Her Majesty the sura of rupees 

Dated this day of i8 . 

{Signature,) 

{Where a bond with sureties ts to he executed^ do hereby declare 

ourselves sureties for the above-named that he vrill be of good behaviour to 

Her Majesty the Queen. Empress of India, and to all Hp subjects during the said 
term *[or until the completion of the said inquiry] ; and in case of his making default 
therein, we bind ourselves, jointly and severally, to forfeit to Her Majesty the sura 
of rupees. 

Dated this day of i8 , 

(Signatured) 

XII.— Summons on information of a Probable breach 
of the peace. 

{See section 1x4,) 

To of . 

Whereas it has been made to appear to me by credible information that (state 
the substance of the information, and that you are likely to commit a breach of the 
peace by which act a breach of the peace wid propably be occasioned), 
you are hereby required to attend in person {or by a duly authorised agent) at the 
Office of the Magistrate of on the day of 

18 , at ten o’clock in the forenoon, to show cause why you should 
not be required to enter into a bond for rupees [when sureties are required 

add^ and also to give security by the bond of one [or twOr as the case may be) surety 

* These words were inserted by s. 162 of the Code of Criminal Procedure (Amend- 
ment) Act, 1923 (XVIII of 1923). 
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(or sureties) in the sum of rupees . (each if mo> 
keep the peace for the term of 

Given under my hand and the seal of the Court, this 
of i8 , 

{Seal,) 


(each z/ more than one)] that you will 


{Signature.) 


Xlll—Warrant of Commitment on Failure to find Security 
to keep the peace. 

{See section IB$,) 

To the Superintendent keeper) of the Jail at ’ . . 

WHEREAS {name and address) appeared before me in person {or by his authorised 
agent) on the day of in obedience to 

a summons calling upon him to show cause why he should not enter into a bond 
for rupees with one surety {or a bond with two sureties each in rupees 

), that he, the said {name), would keep the peace for the period of 
months ; and whereas an order was then made requiring the said {name) to enter 
into and find such security {state the security ordered when it differs from that 
mentioned in the summons)^ and he has failed to comply with the said order ; 

This is to authorize and require you, the said Superintendent Keeper), to 
receive the said into your custody, together with this warrant, and him 

safely to keep in the said Jail for the said period of {term of imprisonment) unless 
he shall in the meantime *[be lawfully ordered to be released] and to return this 
warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this 
day of i8 

{Seal) Signature.) 

XI V.— Warrant of commitment on Failure to find Security for 
Grood Behaviour. 

(See section 7^3 ) 

To the Superintendent {or keeper) of the Jail at 

WHEREAS it has been made to appear to me that {name and description) has been 
and is lurking within the district of having no ostensible means of sub- 

sistence {or, that he is unable to give any satisfactory account of himself ; 

or 

Whereas evidence of the general character of {name and description) has been 
adduced before me and recorded, from which it appears that he is an habitual 
robber (or house breaker, etc,, as the case may be) , 

And whereas an order has been recorded stating the same and requiring the 
said (name) to furnish security for his good behaviour for the term of {state the 
period) by entering into a bond with one surety {or two or more sureties, as the 
case may be\\:\ms%\iiQx rupees and the said surety (or each of the 

said sureties) for rupees , and the said {name) has failed to 

comply with the said order and for such default has been adjudged imprisonment for 
(state the term) unless the said security be sooner furnished ; 

This is to authorize and require you, the said Superintendent {or Keeper), to 
receive the said (name) into your custody, together with this warrant, and him safely 
to keep in the said Jail for the said period oi{term of imprisonment) unless he shall 
in the meantime* ‘[be lawfully ordered to be released] and to return the warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this 
‘ ‘ . 

r • ' {Signatured) 

^ were substitut^^ ^comply ^th The said orde 7 I 7 

hims^and his surety (or sureties) entering said bond, in which case the 

same shall :be^^ived;a^^^ the said released" by Fart il of the Second 

Part n of 
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XT.—Warrant to discharge a Person imprisoned on failure 
to give Security 

{See sections 12^ ana 124.) 

To the Superintendent Keeper) of the Jail at (or 

other officer in whose custody the person is. 

W'HM'RMkS (name and description of prisons was committed to your custody 
under warrant of the Court, dated the ^ day 

of and has since duly given security under section 

of the Code of Criminal Procedure ; 

■ ■ or 

and there have appeared to me sufficient grounds for the opinion that he can be 
released without hazard to the community ; 

This is to authorize and require you forthwith to discharge ths said (name) from 
custody unless he is liable to be detained for some other cause. 

Given under my hand and the seal of the Court, this 
day of 18 

(Signature.) 


XVI.-— Order for the removal of Nuisances. 

(See seeiion 133.) 

To (name, description and address,) 

Whereas it has been made to appear to me that you have caused an obstruction 
(or nuisance) to persons using the public roadway (or other public place) which 
etc,, (describe the road or public place)., by etc (state %vhat it is that causes 
the obstruction or nuisance)^ and that snch obstruction (or nuisance) stiil exists ; 

or 

Whereas it has been made to appear to me that you are carrying bn as owner 
or manager, the trade or occupation of (state the particular trade or occupation and 
the place where it is carried oit), and that the same is injurious to the public health 
(or comfort) by reason (state briefly in what manner the injurious eflecis are caused) 
and should be suppressed or removed to a different place : 

Whereas it has been made to appear to me that you are owner (or are in 
possession of or have the control over) a certain tank (or well or excavation) 
adjacent to the public way (describe the thoroughjare\ and that the safety of 
public is endangered by reason of the said tank (or well or excavation) being with- 
out a fence (or insecurely fenced) ; 

or 

Whereas etc., (as the case 7nay he) ; 

I do hereby direct and require you within (state the time allowed) to (state what is 
required to be done to abate the nuisance.) or to appear at in the 

Court of on the day next, 

3nd to show cause why this order should not be enforced ; 

or 

I do hereby direct and require you within (state the thne allowed) to cease carrying 
on the said trade or occupation at the said place, and not again to carry on the same/ 
or to remove the said trade from the place where it is now carried on, or to 
appear, etc. ; 

or 

I do hereby direct and require yon within (state the time allowed) to put up a 
sufficient fence (state the hind of fence and the part to be fenced) ; or to appear etc. ; 

or 

I do hereby direct and require you, etc ; (as ihe case may be). 

Given under my hand and the seal of the Court this day of 

18 

(Seal,) (Signature,) 


XVII— Magistrate’s Order constituting a Jury. 

(See section isS.) V ^ 

Whereas on the day of ^ , an order was issued to (name) 

xcqulxing him (state the ejfect 0/ the order} Sind v9^ty^a.$thQ . , , . 
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said (m-m) has applied to me, by a petition bearing date the day of 
or an order appointing a Jury to try whether the said recited order is reasonable 
and proper; Ido hereby appoint {the names ^ etc.^ of the five of more Jurors) to be 
the Jury to try and decide the said question, and do require the said Jury to report 
their decision within days from the date of this order at my office at 

Given under my hand and the seal of the Court, this day of 


{Signature^ 


XVIIL— Magistrate's Notice and Peremptory Order after the 
finding by a J ury. 

{See section 140), 

To {name, description and address)^ 

I HEREBY give you notice that the Jury duly appointed on the petition presented 
by you on the ^ day of have found that the order issued on the day 

of requiring you [state substantially the requisition in the order) is reasonable 
and proper. Such order has been made absolute, and I hereby direct and require 
you to obey the said order within {state the time allowed), on peril of the penalty pro- 
vided by the Indian Penal Code for disobedience thereto. 

Given under my hand and the seal of the Court, this day of 18. 

{Seali) {Signature.) 


XIX— Injunction to provide against Imminent Danger 
pending Inquiry by Jury. 

{See section 142.) 

To {name, description and address). 

Whereas the inquiry by a Jury appointed to try whether my order issued on 
the day of 18 is reasonable and proper is still pending and it has been 
made to appear to me that the nuisance mentioned in the said order is attended 
with so imminent serious danger to the public as to render necessary immediate 
measures to prevent such danger, I do hereby under the provisions of section 142 
of the Code of Criminal Procedure, direct and enjoin you forthwith to {state plainly 
what is required to be done as a temporary safeguard), pending the result of the 
local inquiry by the Jury. 

Given under my hand and the seal of the Court, this day of 18 

{Seat), (Signature^) 

XX,— Magistrate's Order Prohibiting the Repetition, etc, of a Nuisance. 

{See section 143) 

To {name, description and address), 

Wh^Eas it has been made to appear to me that, tic,, (state the proper recital 
guided by Form No. XVI or Form No. XXI as the case may be ) ^ ^ 

I do hereby strictly order and enjoin you not to repeat the said nuisance bv 
again placing or causing or permitting to be placed, etc., {as the case may be) i 

Given under my hand and the seal of the Court, this day of 18 

{Seal^ __ {Signature,) 

XXI— Magistrate's Order to prevent Obstruction, Riot, etc, 

{See section 144.) 

To (name, description and address). 

Whereas it has been made to appear 10 me that you are in possession or (have 
the maimgement) of clearly the property), and that, in digging a drain on 

me said land you are about to throw or a place a portion of the earth and stones 
dug up upon the adjoining public road, so as to occasion risk of obstruction to 
persons using, the road j lu 

- ' ' Or 

Whereas . it has been made to appear to me that you and a number of other 
persons (mention tl^ class of persons) are about to meet and proceed in a religious 
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procession along tlie public street', etc., {as the case may he)^ and that such procession 
is likely to lead to a riot or an affray 

or 

Whereas etc., etc., {as the case may be) ; 

1 do hereby order you not to place or permit to be placed any of the earth or 
stones dug from land on any part of the said road ; 

or 

I do hereby prohibit the procession passing along the said street and strictly 
warn and enjoin you not to take any part in such procession (or as the case recited 
may require). 

Given under my hand and the seal of the Court, this clay of i8 

{Seal) {Signature.) 


XXIL— Magistrate's Order declaring Pai’ty entitled to retain 
Possession of land, etc., in Dispute. 

{See Section 145.) 

It appearing to me» on the grounds duly recorded, that a dispute, likely to 
induce a breach of the peace, existed between {describe the parties by name and 
rest device, only if the dispute be between bodies of villagers) ^ concerning 
certain {estate concisely the subject of dispute) situate within the local limits of my 
jurisdiction, all the said parties were called upon to give in a written statement of 
their respective claims as to the fact of actual possession of the said {the subject of 
dispute), and being satisfied by due inquiry had thereupon, without reference to the 
merits of the claim of either of the said parties to the legal right of possession, that 
the claim of actual possession by the said {name or names or description) is true^ ; 

I do decide and declare that he is they are) in possession of the said 
subject of dispute) and entitled to retain such possession until ousted by the due 
course of law^ and do strictly forbid any disturbance of his {or their) possession in 
in the meantime. 

Given under my hand and the seal of the Court this day of 

(Seal) (Signature.) 


XXIII— Warrant of attachment in the Case of a Dispute as to the 
Pessession of Land, etc. 

{See Section 146.) 

To the Police officer in charge of the Police-station at 
[or To the Collector of ]. 

Whereas it has been made to appear to me that a dispute likely to induce a 
breach of the peace existed between (describe the parties concerned by name and 
residence or residence only if the dispute be between bodies of villagers) concerning 
certain (state concisely the subjeet of dispute) [situate within the limits of my juris- 
diction and the said parties were thereupon duly called upon to state in writing 
their respective claims as to the fact of actual possession of the said (the subject oj 
dispute) and whereas, upon due inquiry into the claims, I have decided that 
neither of the said parties was in possession of the said {the ^uhjec of dispute) [or 
I am unable to satisfy myself as to which of the said parties was in possession as 
aforesaid] ; 

This is to authorize and requir^h you to attach the said (the subject of dispute) 
by taking and keeping possession thereof, and to hold the same under attachment 
until the decree or order of a competent Court determining the rights of the parties, 
or the claim to possession, shall have been obtained, and to return this warrant with 
an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this 
day of 18 , 

(Seal) {Signature), 



XXVI— Bond to prosecute or Give Evidence. 

(See section iyo») 

5 ? I (mme ) of (place), do hereby b?nd myself to attend at in theXourt 

^ o’clock on the day of next 

and then and there to prosecute (ot to prosecute and give evidence) (or to give 
ewfdence) in the matter of a charge of against one A., B., and, 

■in case of making default herein, I bind myself to forfeit to Her Majesty the Queen, 
.JKinpress of India, the sum of rupees 

“ day of i8. 

‘ {Stgna/un.) 
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(See section 14^.) 


XXIV,— 


Maglstrate’sJOrder 'prohibitiug tbe doiug of :anytMmg on Land 
or Water. 


A DISPUTE having arisen concerning the right of use of (state concisely tke subject 
ef dispute) situate within the limits of, my jurisdiction, the possession of which land (or 
water) is claimed exclusively by person or persons), it appearing to 

me on due inquiry into the same, that the said land {<?r water, has been open to the 
enjoyment of such use by the public (or an individual or a class of persons describe.. 
Mm or them) and (if the use cm be enjoyed throughout the year) that the said use has 
been enjoyed within three months of the instruction of the said inquiry {otyiftlm me is 
enjoyable only at particular seasons, say '‘during the last of the seasons at which the 
same is capable of being enjoyed*’) ; 

I do order that the said {the clahnaytt or clahnants of possesstofi)> ot my one in 
their interest, shall not take (or retap) possession of the said land (or water) to 
the exclusion of the enjoyment Of th^right of use aforesaid, until he (or they) shall 
obtain the decree or order of a competent Court adjudging him (or them) to be entith 
ed to exclusive possession. 

Given under my hand and the seal of the Court, this day of 

iS jt 

(Seal) (Signature.) 


(See section 169) 

I (name) of being charged with the offence of 

after inquiry required to appear before the Magistrate of 


and 


XXV.— Bond and Bailbond on a Preliminary injniry before a Police- 

officer. 


or 

and after inquiry called upon to enter into my own recognizance to appear when 
required, do hereby bind myself to appear at , in the Court of 

on the day of 

next (or on such day as I may hereafter be required to attend) to answer further to 
the said charge, and, in case of my making default herein, I bind myself to forefeit 
to Her Majesty the Queen, Empress of India, the sum of rupees 

Dated this day of 18 . ‘ 

(Signature) 

I hereby declare myself (or we jointly and severally declare ourselves and each 
of us ) surety (or sureties) for the abpvesaid that he shall attend at 

in the ^Court of , on the day of next (or on such day as he 

ma3j hereafter be required to attend), further to answer to the charge pending 
against him, and, in case of his making default therein, I hereby bind myself (^?r we 
hereby bind ourselves) to forfeit to Her Majesty the Queen, Empress of India, the 
sum of rupees 

Dated this day*of 18. 

(Signature). 
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XXVil—- Notice of Commitment by Magistrate to Government. 

Header. • 

{See section 218) 

The Magistrate of hereby gives notice that he has committed 

one for trial at the next Sessions 5 and the Magistrate hereby instructs 

the Government Pleader to conduct the prosecution of the said case. 

The charge against the accused is that, etc., {state the offence as in the charged) 
Dated this day of 18 , 


XXVIII— Charges. 

{See sections 22iy 222 f 22J.) 

(a) I [name and office of Magistrate^ etc.^ hereby charge you [name of accused 
person\ as follows 

{b) that you, on or about the day of 

at waged war 

. against Her Majesty the Queen Empress of India, 

On Penal Code, section 121, ^nd thereby committed an offence punishable under 
section 12 1 of the Indian Penal Code and within the cognizance of the Court of 
Session [when the charge is trained a Presidency Magistrates^ /br Court of Session 
substitute. High Court] 

(^) And I hereby direct ‘that you be tried by the said Court on the said 
charge. 

[Signature and Seal of the Magistrate 

[To he substituted for (b)] : — 

(2) That you, on or about the day of 

at with the intention of induc- 

Oncpriinn Hon'ble A. B., Member of the Council of 

un seciion 124. Governor General of India, to refrain from exer- 

cising a lawful power as such Member, assaulted such member, and thereby corn- 


(5) That you, on or about the day of 

^ . at in the course of the trial of 

On section 193. before , stated in evidence that ’’ ” 

which statement you either knew or believed to be false or did not believe to be 

true and thereby committed an offence punishable under section 393 of the Indian 

Penal Code, and within the cognizance of the Court of Session [or High Court J 

(6) That you, on or about the day of ^ » 

^ . at , committed culpable homicide 

On section 304. amounting to; murder, causing the death of 

, and thereby committed an offence punishable under 
section 304 of the Indian Penal Code and witbin . the cognizant 
Session [or High Court.] • 
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(7) That you, on or about the day of^ , , 

at abetted the commission of suicide 

On the section 306. by -S., a person in a state of intoxication, and 

thereby committed an offence punishable under section 306 of the Indian Penal Code 

and within the cognizance of the Court ol Session [or High CourtJ. 

(8) That you, on or about the day of ^ ; * 

^ ^ ^ voluntarily caused grievous 

On the section 325. jiurl- , and thereby 

committed an offence punishable under section 325 of the Indian Penal Code, and 
within the cognizance of the Court of Session [or High Court]. 

(9) That you, on or about the r , , a i 

^ at 5 robbed (s^a^e the mmeh and 

On section 392. thereby committed an offence punishable under 

section 392 of the Indian Penal Code, and within the cognizance of the Court of 
Session [or High Court]. 

(10) That you, on or about the day of , 

at , committed dacoiiy, an offence 

On section 395. punishable under section 39S of the Indian Penal 

Code, and within the cognizance of the Court of Session \pr High Court]. 

\ln cases tried by Magistrate substitute “within my cognizance’’/or ‘within the 
cognizance of the Court of Session,’^ and in {^ 6 ) omit “by the said Court*’] 


(II) Charge with two or More Heads. 

(/z) I \name and office of Magistrate etc,,] hereby charge you [name of accused 
person] as follows 

{b) First— ThQ,t you, on or about the day of , 

r\ ' ^ at knowing a coin to be coun- 

un section 241. terfeit, delivered the same to another person by name 

A, B», as genuine, and thereby committed an offence punishable under section 241 
of the Indian Penal Code, and within the cognizance of the Court of Session [or 
High Court] 

Secondly,— lih2d you, on or about the day of , 

at knowing a coin to be counterfeit, attempted to induce another 

person, by name A, B,, to receive it as genuine and thereby committed an offence 
. punishable under section 241 of the Indian Penal Code, and within the cognizance of 
the Court of Session [or High Court} 

( 4 . ^ hereby direct that you be tried by the said Court on the said charge. 

^ ' ^Signature and seal of the Magistrate,) 

Ifo be substituted for (b) ] \— 

(2) First, — That you, on or about the day of , 

O. 30. ...d 304 . “ 

an offence punishable under section 302 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court] 

That you, on or about the day of , 

at ^ ^ , by causing the death of , committed culpable 

homicide not amounting to murdeJ, and thereby committed an offence punishable 
under section 304 of the Indian Penal Code and within the cognizance of the Court 
of Session [or High Court], 

:ivi ' (3) First,^H\s 3 X you, on or about the day of ' , 

' On spxjiion ciVQ and C182 * > committed theft, and thereby 

, Un e<; ^ 379 3 « committed an offence punishable under section 379 

of the ; Indian Penal Code, and within the cognizance of the Court of Session [or 

you, on^or about the day of , 

a|) .comm theft, having, made preparation for causing death 

toapeisp 4 r m>Vdejr to the committing of suph theft, and thereby committed an 
offence section 382 of .the Indian Penal Code, end within the 

cognisance of twCSwi Session [^r High Court] 
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Thirdly . — That you, on or about the day of , 

at , committed theft, having made preparation for causing 

restraint to a person in order to the effecting of vour escape after the committing of 
such theft, and thereby committed an offence punishable under section 382 of the 
Indian Penal Code, and within the cognizance of the Court of Session \pr High 
Court]. 

Fourthly . — That you, on or about the day of , 

at ^ , committed theft, having made preparation for causing fear of 

hurt to a person in order to the retaining of property taken by such theft, and thereby 
committed an offence punishable under section 382 of the Indian Penal Code, and 
within the cognizance of the Court of Session \pr High Court], 

(4) That you, on or about the day of , 

^ . in the course of the inquiry into 

Alternative charge on sec- .before , stated in evidence 

non 193. that “ ” and that you, on or about 

the day of at to the course of the trial of before 

, stated in the evidence that ** ** one of which 

statements you either knew or believed to be false, or did not believe to be true, and 
thereby committed an offence punishable under section 193 of the Indian Penal Code, 
and within the cognizance of the Court of Session [or High Court]. 

[In cases tried dy Magistrate substitute “within my cognizance^* /br “within the 
cognizance of the Court of Session** aud in {c) omit “by the said Court**.] 

(Ill) Charge for theft after previous Cotiviotion. 

I (name and office of Magistrate, hereby charge you {name of accused person) 

as follows : — 

That you, on or about the day of 

at , committed theft, and thereby committed an offence 

punishable under section 379 of the Indian Penal Code, and within the cognizance 

of the Court of Session [or as the case may be.} 

'' Magistrate 

And you, the said [name of accused), stand further charged that you, before the 
committing of the said offence, that is to say, on the day of 

, had been convicted by the (state Court by which conviction 
was had) f at of an offence punishable under Chapter XVH of the 

Indian Penal Code with imprisonment for a term of three years, that is to say, the 
offence of house-breaking by night (describe the offence in the words used in the 
section under which the which conviction is still in full force 

and effect and that you are thereby liable to enhanced punishment under section 75 
of the Indian Penal Code. 

And I hereby direct that you be tried etc. 


XXIX.— Warrant of Commitment on a Sentence of imprisonment or 
Fine if passed by Magistrate, 

(See section 243 and 2sS,) 

To the Superintendent (or Keeper) of the Jail at 

Whereas on the day of 18 , (name of prisoner) ^ 

the (ist, 2nd, 3rd, as the case may be) prisoner in case No. of the Calender 
for 18 was convicted before me (name and official designation) of the offence 
(mention the offence or offences concisely) under section (or sections) of the Indian 
Penal Code (or of Act ), and was sentenced to (state the punishment 

fully and distinctly) ; 

This is to authorize and require you, the said Superintendent (or Keeper), to 
receive the said (prisoner's name) into your custody in the said Jail, together with 
this warrant, and there carry the aforesaid sentence into execution according 
to law. 

Given under my hand and the seal of the Court this day 

of 18 . 

(Seal.) ■ (Signature.) 
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XXX— Warrarit of Imprisonment on failare , to, reoo¥er amends b?;'' . 
■^^[attaohment and sal©]. 

(See seciion 2^0!) 

To Superintendent (or Keeper) of the 

Whereas {name and descripifion) lLia.s htonght against {name and description of 
the accused person) the complaint that {^nention it concisely) ancFtbe same has been 
dismissed as f [false and] frivolous (or vexatious), and the order of dismissal awards 
payment by the said {name of^ complainant) of the sum of rupees as 

amends ; and whereas the said sum has not been paid t , . and 

an order has been made for his simple imprisonment in Jail for the period 
of days, unless the aforesaid sum be sooner paid ; 

This is to authorize and require you, the said Superintendent (or Keeper), to 
receive the said (narne) into your custody, together with this warrant, and him safely 
to keep in the said Jail for the s^id period of {term of imprisonment), suhiect to tht 
provisions of section 69 of the Indian Penal Code, unless the said sum be sooner paid, 
and on the receipt thereof, forthwith to set him at liberty, returning this warrant with 
an endorsement certifying the manner of its execution.^ 

Given under my hand and the seal of the Court, this day of 18 * 

(Seal) {Signature,) 


XXXI.— -Summons to Witness. 

{See section 68 and 2J2.) 

To of 

Whereas complaint has been made before me that 

has (or is suspected to have) committed the offence of 
{state the offence concisely with time a 7 td placed and it appears to me that you are 
likely to give material evidence for the prosecution ; 

You are hereby summoned to appear before this Court on the day of 

next at ten o'clock in the forenoon, to testify what you know concer- 
ning the matter of the said complaint, and not to depart thence without leave of the 
Court ; and you are hereby warned that, if you shall without just excuse neglect or 
refuse to appear on the said date, a warrant will be issued to compel your attendance. 

Given under ray hand and the seal of the Court, this 
' / : . - ignaturi \ . 

XXXII.— Precept to District Magistrate to summon Jurors and Assessors. 

{See section J26.) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held in the Court house 
at ^ on the day of next, and the names of the 

persons herein stated have been duly drawn by lot from among those named in the 
revised list of Jurors and Assessors furnished to this Court ; you are hereby required 
to summon the said persons to attend at the said Court of Session at 10 a. m. on the 
said date, and, within such date, to certify that you have done so in pursuance of this 
precept. . 

; (Here enter the names of futors a?td Assessors.) 

Given under my hand and the seal of the Court, this day of 18 . 

■■ {Signature) 

« substituted for the word “Distress’’ by s. 162 of the Code of 

Qnmina| jProcedure (Amendment) Act, 1923 (XVIII of 1923). 

, ^ iyere inserted by ihid 

t The yocds:^and cannot be recovered by distress of the moveable property of 
the said (nd^ tf complainantY^ were, omitted by s. 162 of the Code of Criminal 
Procedure (Amendim) ,Act^ .19:^3. (XVIII 
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XXXHL— Summons to Assessor or Juror. 

{See section 328). 

To (name) of ( ^lace). 

Pursuant to a precept directed to me by the Court of Session of 
requiring your attendence as an Assessor {or a Juror) at the next Criminal Session, 
you are hereby summoned to attend at the said Court of Session at ( ^tace) at ten 
o*cIock in the forenoon on the day of next, 

Give under my hand and the seal of office this day of 18 . 

{Seat). {Signature), 


XXXI V.— Warrant of Commitment under Sentence of Death. 

{See section 3^4). 

To the Superintendent Keeper) of the Jail at 

Whereas at the Session held before me on the day of 18 , 

{name of prisomr)yt\i& (ist, 2nd, 3rd, as the case m?i.y he) prisoner in case No. 
of the Calendar at the said Session, was duly convicted of the offence of culpable 
homicide amounting to murder under section of the Indian Penal Code, and 

sentenced to suffer death, subject to the confirmation of the said sentence by the 
Court of ; 

This is to authorize and require you the said Superintendent {or Keeper), to 
receive the said into your custody in the said Jail, together with 

this warrant, and him there safely to keep until! you shall receive the further warrant 
or order of this Court, carrying into effect the order of the said Court 

Given under my hand and the seal of the Court, this day of 18. 

(Seal), {Signature), 


XXXV*— Warrant of Execution on a Sentence of Death. 

(See section ^8 x). 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name of prisoner) the (ist, 2nd, 3rd, as the case may he) prisoner in 
case No. of the Calender at the Session held before me on the 

day of , 18 , has been by warrant of this Court; dated the 

day of , committed to your custody under sentence of death ; and whereas 

the order of the Court of confirming the said sentence has been received 

by this Court ; 

This is to authorize and require you, the said Superintendent ior Keeper) to carry 
the said sentence into execution by causing the said to be hanged by 

the neck untill he be dead at (time and place of excutioti)-) and to turn this warrant 
to the Court with an endorsement certifying that the sentence has been executed. 

Given under my hand and the seal of the Court, this day of 18 . 

(Seal). (Signature), 


XXXVI— Warrant after a Commutation of a Sentence. 

{See sections 381 and 382). 

To the Superintendent {or Keeper) of the Jail at 

Whereas at a Session held on the day of 18 , {name 

of prisoner), the (ist, 2nd, 3rd, as the case may he) prisoner in case No. 
of the Calender at the said Session, was convicted of the offence of 
punishable under section of the Indian Penal Code, and sentenced to 

, and was thereupon committed to your custody ; and whereas by the order 
of the Court of (a duplicate of which is hereunto annexed) 

the punishment adjudged by the said sentence has been commuted to the punish- 
ment of transportation for life {or as the case may he) ; 

This is to authorize and require you, (the said Superintendent or Keeper), safely 
to keep the said {prisoner’s name) in your custody in the said Jail as by law is 
required, until he shall be delivered over by you to the proper authority and custody 
for the purpose of his undergoing the punishment of transportation under the said 
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order or if the mitigated sentence is one of imprisonment, say^ after the words, ^ cmtody 
in the said Jai 1 » “and there to carry into execution the punishment of imprisonment 
under the said order according to law.** 

Given under my hand and the seal of the Court, this day of 

i8 , 

(Seal) (Signature). 

XXXVII— Warrant to levy a fine by» (Attaoliment) and Sale. 

(See section 3<?d t [(/) (a).] 

To (name and designation of the Police-officer or other person or persons 
who is or are to execute the warrant) 

Whereas (name and description of the offender) was^ on the day of 

ig , convicted before me of the offence of (mention the offence concisely)^ 
and sentenced to pay a fine of rupees ; and whereas the said (name), 

although required to pay the said fine, has not paid the same or any part thereof ; 

This is to authorize and require you | to [attach any] moveable property belonging 
to the said (name) which may be found within the district of I and if 

within (state the number of days or hours allowed) next after g [such attachment] 
the said sum shall not be paid (or forthwith) to sell the moveablejl [property 
attached], or so much thereof as shall be sufficient to satisfy the said fine returning 
this warrant with an endorsement certifying what you have done under it, iirrme- 
diately upon its execution. 

Given under my hand and the seal of the Court, this day of i8 

(Seal) (Signature). 


IXXXVIIA.— Bond for appearance of offender released pending 
realisation of fine. 

(See sec. jSS). 

Whereas I, (name), inhabitant of (place), have been sentenced to pay a fine of 
lupees and in defuult of payment thereof to undergo imprisonment 

for ; and whereas the Court has been pleased to order my release^* 

“ ■ on condition of my executing a bond for my appearance ft [on the 

following date (or dates) namely t—* ] ; 

? "" . I hereby bind myself to appear before the Court of at o^clockft 

[bin file Allowing date (or dates) namely :— ] and in case of making default herein. 

. ^seif ip forfeit to His Majesty the King Emperor of India, the sum of 

.. . 

;V, ,, day of 19 

I , !'* 7 V ' ' "" ' ' ' ^ ignatum), 

yf , Where a bond with sureties is to be executed, add — 

' We do hereby declare ourselves sureties for the above-named that 

he will appear before the Court of tf[on the following date 

(or dates) namely:-—] and in case of his making default therein, we bind ourselves 
jointly and severally to forfeit to His Majesty the King, Emperor of India, the 
sum of Rupees 

(Signature) t 

* This word substituted for the word ‘‘Distress^* by s. 162 of the Code of Criminal 
Procedure (Amendment) Act, 1923 (XVIII of 1923). 

. t The figure, letter and brackets were inserted by ibid. 

' ■ i V t These words were substituted for the words "*make distress by seizure of any*’ 

S These words were substituted for the words ‘‘such distress’* by sec. 162 of Act 
I't|flp23/ ' ' 

: words were substituted for the words ‘'property distrained” by ibid. 

X^^XVHA was inserted by ibid 

omitted by s. 5 of the 

(Second Amendment) Act, 1923 (XXXVII of 1923). 
ft were'sh^^^ for the words “on that day” “on the said 
day of ■ ' ■ the - .'.-dayof ' ntxe^hjibid, 
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XXXVin— Warrant of Commitment in certain oases of Contempt 
when a Fine is imposed, 

{See section 4S0.) 

To the Superintendent ( or Keeper ) of the Jail at 
Whereas at a Court holden before me on this day ( name and description of ike 
offender ) in the presence { or view ) of the Court committed wilful contempt ; 

And whereas for such contempt the said ( name of offender) has been adjudged 
by the Court to pay a fine of rupees , or in default to suffer simple 

imprisonment for the space of ( state the number of months or days ) \ 

This is to authorize and require you, the Superintendent ( or Keeper ) of the said 
jail, to receive the said ( name of offender ) into your custody, together with this 
warrant, and him safely to keep in the said Jail for the said period of ( term of 
imprisonment)^ unless the fine be sooner paid ; and on the receipt thereof, forthwith 
to set him at liberty, returning this warrant with an endorsement certifying the 
manner of its execution. 

Given under my hand and the seal of the Court, this 
day of 18 , 

(Seat), {Signature), 


XXXIX— Magistrate’s or Judge’s Warrant of Commitment of 
Witness refusing to answer. 

(See section 4^S), 

To {name and description of officer of Court), 

Whereas ( and description \ being summoned (or brought before this 

Court as a witness and this day required to give evidence on an inquiry into an 
alleged offence, refused to answer a certain question ( certain questions ) put to 
him touching the said alleged offence, and duly recorded, without alleging any just 
excuse for such refusal, and for his contempt has been adjudged detention in custody 
for {term of detention adjudged ) ; 

This is to authori2e and require you to take the said {name) into custody 
and him safely to keep in your custody for the space of days unless in 

the meantime he shall consent to be examined and to answer the question asked 
of him, and on the last of the said days, or forthwith on such consent being 
known, to bring him before this Court to be dealt with according to law, returning 
this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal ojf the Court, this 
day of 18 . 

{Seat). (Signature), 


XL. — Warrant of Imprisonment on Failure to pay 
Maintenance. 

( See section ). 

To the Superintendent ( or Keeper ) of the Jail at : ' 

Whereas ( name description and address ) has been proved before rne to be 
possessed of sufificient means to maintain his mie{name ) [or his child ( name) 
who is by reason of ( state the reason ) unable "to maintain herself ( or himself) ] 
and to have neglected ( or refused ) to do so, aind an order has been dulj?. made 
requiring the said ( na^ne ) to allow to his said wife ( or child ) for maintenance 
the monthly sum of rupees ; and whereas it has been further proved 

that the the said ( name ) in wilful disregard of the said order has failed to pay 
rupees : being the amount of the allowance for the month (or months) 

of : And thereupon an order was made adjuding him to undergo 

simple (or rigorous ) imprisonment in the said Jail for the period of ; 

This is to authorize and require you, the. said Superintendent ( or Keeper ), to 
receive the said ( na.me ) into your custody in the said Jail, together tvith this 
warrant, and there carry the said order into execution according to law, returning this 
warrant, with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day 
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X:LI.-“Warrant enfbroe the payment of Maintenanoe 
by ^[Mtaohment] -and Sale. 

{See secHon 488.) 

To {name and designation of the Police officer or other ferson to execute 

the warrant). . , . . , . ,, ^ ». 

Whereas an order has been duly made requiring {name) to allow to his said 
wife {or child) for maintenance the monthly sum of rupees. ^ , 

^ failed 

to pay rupees , being the amount of the allowance for the month 

(ormonths)of ^ , „ 1, ; 1, 1 

This is to authorize and require you to tj^attach any] moveable property belonging 
to the said {name) which may be found within the district of 

if within (state the number of days or hours allowed) next after *[such attachment] the 
said sum shall not be paid (i?r forthwith), to sell the moveable t[property attached], 
or so much thereof as shall be sufficient to satisfy the said sum, return mg ^,th is 
warrant, with an endorsement certifying what you have done under it, immediately 
upon its execution. , * 

Given under my hand and the seal of the Court, this day 

of 18 . 

{Signature), 

XLII.—* Bond and bail-bond on a Preliminary Inquiry Before a 

Magistrate. 


(See sections 4g6 and 4gg), 

I (name\ of (place), being brought before the Magistrate of (as the case may be) 
charged with the offence of , and required to give security 

for my attendance in his Court and at the Court of Session, if required, do bind 
myself to attend at the Court of the said Magistrate on every day of the preliminary 
inquiry into the said charge and, should the case be sent for trial by the Court of 
Session, to be, and appear before the said Court when called upon to answer the 
charge against me ; andVin case of my making default herein. I bind myself to for- 
feit to Her Majesty the Queen, Empress of India, the sum of rupees , 

Dated this day of 

18 , 

(Signature), 

1 hereby declare myself (Or We jointly and severally declare ourselves and each 
of us) surety (or sureties) for the said (name) that he shall attend at the Court of 
> on every day of the preliminary inquiry into the offence 
charged against him, and, should the case be sent for trial by the Court of Session, 

, that he shall be, and appear, before the pid Court to answer the charge against him, 
and in case of his making default therein. I bind myself (or we bind ourselves) to 
; Torfeit to Her Majesty the Queen, Empress of India, the sum of rupees. 

■ ;! ' Dated this day of 

'V.' : ■ ■ • 

(Signature). 

Notes. — Form 42 includes Succeeding Court. 24 A. L. J. 325 = 27 Cr. L. J. 377. 

XLIII.— -Warrant to discharge a Person imprisoned on Failure 
to give security. 

{See Section joo). 

To the Superintendent (or Keeper) of the Jail at 
‘ {or other officer in whose custody the person is), 

; . Whereas and description of prisoner) was committed to your custody 

under warrant of this Court, dated the , day of 

V'- * This word was substituted for the word ‘Mistress** by s. 102 of the Code of 

' Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 

: t These words were substituted for the words “such distress’’ by ibid, 

“ t Vide foot note‘*‘ at p. 504. 

§ These words were substituted for the words “property distrained*’ by s. 102 of 

y-''':;:Act::XV|I|p^i^|i||i||igg|p^ 
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, and has since with his surety (or sureties) duly executed a 
bond under section 499 of the Code of Criminai Procedure ; 

This is to authorize and require you forthwith to discharge the said (name) from 
your custody, unless he is liable to be detained for some other matter. 

Given under my hand and the seal of the Court, this day 

of 18 . 

{Seal). {Signature), 


XLIV.— Warrant of Atfcaolament to enforce a Bond. ■ 

(See section 5/4). 

To the Police-officer in charge of a Police station at 

Whereas {name, description and aadress of person) has failed to appear on 
tion the occasion) pursuant to his recognizance, and has by such default forfeited to 
Her Majesty the Queen, Empress of India, the sum of rnptes (the penalty in the 
bond) ; and whereas the said of person) has, on due notice to him, failed to pay 

the said sum or show any sufficient cause why payment should not be enforced 
against ■■him 5 , 

This is to authorise and require you to attach any moveable property of the said 
{name) ifidLt you may find within the district of 

, by seizure and detention, and, if the said amount be not paid 
within three days, to sell the property so attached or so much of it as may be 
sufficient to realise the amount aforesaid and to make return of what you have done 
under this warrant immediately upon its execution . 

Given under my band and the seal of the Court, this day of 

■ ■■■;^ ■■■ '^.■.:-■■■■■'V//:''^^''^■■-c■^ 

(Seat), (Signature). 


XLV.— -Notice to Surety on Breach of a Bond. 

(See section j/^). 

To of 

Whereas on the day of 18 , you became 

surety for (name) of (place) that he should appear before this Court on the 
day of and bound yourself in default 

thereof to forfeit the sum of rupees ^ to Her Majesty the Queen, 

Empress of India ; and whereas the said (name) has failed to appear before this 
Court and by reason of such default you have forfeited the aforesaid sum of 
■■rupees ; ^ 

You are hereby required to pay the said penalty or show cause within 
days from this date, why payment of the said sum should not be enforced 
against you. 

Given under my hand and the seal of the Court, this day 

of 18 . 

(Seal) (Signature), 


XLVI— Notice to Surety of forfeiture of Bond for Good Behaviour,:" ' 

(See section g 14), 

Whereas on the day of 18 , you became surety 

by a bond for (name) of (place) that he would be of good behaviour for the period 
of and bound yourself in default thereof to forfeit the sum of rupees 

to Her Majesty the Queen, Empress of India ; and whereas the said 
(name) has been convicted of the offence of (mention the offence concisely) committed 
since you became such surety whereby your security bond has become forfeited. 
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You are hereby required to pay the said penalty of rupees 

, or to show cause within clays why u should not be paid. 

Given under my hand and the seal of the Court, this day 

{Seal,) ^ * (Signaiure), 

XLVII— Warrant of Attachment against a Boretj. 

(See section ^14). 

To of 

Whereas {name, description and address) has bound himself as surety for the 
appearance of (mention the condition of the bond), and the said (name) has made 
default, and thereby forfeited to Her Majesty the Queen, Empress of India, the sum 
of rupees (the penalty in the bond) ; 

This is to authorize and require you to attach any moveable property of the said 
(flame) which you may find within the district of by seizure and 

detention : and, if the said amount be not paid within three days, to sell the property 
so attached or so much of it as may be sufficient to realize the amount aforesaid, and 
may return of what you have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of 18 . 

(Seal.) (Signature), 

KLVIII-— Warrant of Commitment of the Surety of an Accused Person 

admitted to Bail. 

(See section j 14). 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name and description of surety) has bound himself as a surety for 
the SLppea.TSLncQ of (state the cofidition of the bond) and the said (na?ne) has therein 
made default whereby the penalty mentioned in the said bond has been forfeited 
to Her Majesty the Queen, Empress of India ; and whereas the said (name of surety) 
has, on due notice to him, failed to pay the said sum or show any sufficient cause 
why payment should not be enforced against him, and the same cannot be recovered 
by attachment and sale of moveable property of his, and an order has been made 
' for his^imprisonmeni in the Civil jail for (specify the 'period) ; 

require you, the said Superintendent (or Keeper), to 
the sa|d,(^<3!W) intp your custody with this warrant and him safely to keep 
said Jail for the said (term of imprisonment) and to return this warrant- warrant 
ah endorsement certifying the manner of its execution. 

% Given under my hand and the seal of the Court, this day 

(Seal) (Signature). 


XLIV— Notice to the Principal of forfeit:; 

the Peace. 

(See section S14) 


re of a Bond to keep 


To (name, description and address). 

Whereas on the day of 18 , you entered into 

a bond not to commit etc* and proof of the forfeiture of the same 

. has given before me and duly recorded ; 

are hereby called upon to pay the said penalty of rupees , or to 

.; hhow cause before me within days why payment of the same should not be 

ehfeced against you 


^^IpJ^er my hand and the seal of the Court, this 




(Signature). 






L--Warrant to attach the Property of the Principal on Breach 
of a Bond to keep the Peace 

{See Section ^li^) 

To {mme, and designation of Police-officer)^ at the Poiice-statioii 


Whereas {name and description) did on the ^ day of x 8 , 

enter into a bond for the sum of rupees binding himself not to commit a 

breach of the peace^ etc., {as in the bond)^ and proof of the forefeiture of the said bond 
has been given before me and duly recorded ; and whereas notice has been given to 
the said {name) calling upon him to show cause why the said sum should not be paid, 
and he has failed to do so or to pay the satd sum ; 

This is to authorize and require you to attach by seizure moveable property belo ng- 
ing to the said {name) to the value of rupees which you my find within 

the district of and, if the said sum be not paid within , to 

sell the property so attached or so much of it as may be sufficient to realise the 
same ; and to make return of what you have done under this warrant immediately 
upon its execution. 

Given under may hand and the seal of the Court,’ this 

day of .II .. 

{Seal}. {Signature). 


LI— -Warrant of imprisonment on Breach of a Bond to keep the 

Peace. 

{See Section 514.) 

To the Superintendent {or Keeper) of the Civil Jail at 

Whereas proof has been given before me and duly ^ recorded that {name and 
description) has committed a breach of the bond entered into by him to keep the 
peace, whereby he has forfeited to Her Majesty the Queen, Empress of India, the 
sum of rupees and whereas the said (name) has failed to pay the said 

sum or to show cause why the said sum should not be paid, although duly called 
upon to do so, and payment thereof cannot be enforced by attachment of his move- 
able property, and an order has been made for the imprisonment of the said {name) 
in the Civil Jail for the period of {term of imptisonmenf) ; 

This is to authorize and require you the said Superintendent {or Keeper) of the 
said Civil Jail, to receive the said {name) into your custody, together with this 
warrant, and to keep him sefely in the said Jail for the said period of {term 0} im- 
prisonment), and to return this warrant with an endorsement certifying the manner 
of its execution. 

Given under my hand and the seal of the Court, this 
day of 18 . 

{Seal). {Signature) 


LIL-— Warrant of Attachment and sale on Forfeiture of Bond 
for Good Behairtour, 

{See section 514.) 

To the Police-officer in charge of the Police-station at 

Whereas {name, description and address) did on the 
day of 18 , give security by bond in the sum of rupees 

for the good behaviour of {name etc, of the principal), and proof 
has been given before me and duly recorded of the commission by the said {name) 
of the offence of whereby the said bond has been forfeited ; and where- 

as notice has been given to the said {name) calling upon him to show cause why the 
said sum should not be paid, aud he has failed to do so or to pay the said sum ; 

This is to authorize and require you to attach by seizure moveable property 
belonging to the said (name) to the value of Rs. which you may find 
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within the district of , and, if the said sum be not paid within 

to sell the property so attached, or so much of it as may be sufiScient 
to realise the same, and to make return of what you have done under this warrant 
Immediateiy upon its execution. 

Given under my hand and the seal of the Court, the 
of i8 

(Sm/), {Signature)t 


Lin.— Warrant of Imprisonment on Forfeiture of Bond for G*ood 

Behaviour. 

{See seetion 

To the Superintendent (o;- Keeper) of the Civil Jail at 

Whereas {name description and address) did, on the 
day of i8 , give security by bound in the sum of rupess 

for the good behaviour of {name etc., of the principal)^ and duly recorded, 
whereby the said {name) has forfeited to Her Majesty Queen, Empress of India, 
the sum of rupees and ^whereas 

he has failed to pay the said sum or to show cause why the said sum should not 
be paid although duly called upon to do so, and payment thereof cannot be 
enforced by attachment of his moveable property, and an order has been made 
for the imprisonment of the said {name) m the Civil Jail for the period of {term of 
imprisonment): 

This is to authorize and require you, the Superintendent {or Keeper) to 
receive the said^ {name) into your custody, together with this warrant, and to 
keep him safely in the said Jail for the said period of {term of imprisonment)^ 
returning this warrant with an endorsement certifying the manner of its execution, 

Given under my hand and the seal of of the Court, this day of 

i8 . 

{Seal), (Signajiure), 




SUPPLEMENT TO N. D. BASU’S CRIMINAL PROCEDURE CODE 

CR. PRCEDURE CODE 

BY 

Government of India (Adaptation of Indian Laws) Order, 1937 

TO BE IN FORCE IN BRITISH INDIA. 

Section 4. — In clause (j) of sub-section (i) omit “Rangoon” ; and for “Governor- 
General in Council substitute "Provincial Government” 

Section 26 .— Omit from ‘‘the Governor-GeueraP’ (where those words first occur) 
to ‘‘the Governor-General and.” 

Omit sections 2 6 and 27. 

Section 30.— Leave out “and Burma ” 

Section 45 . “-In sub-section (i) for ‘‘Government’* substitute “the Crown*^ and 
in clause (ii) of sub-section (2) for “the Governor- General in Council” substitute 
“the Central Government or the Crown Representative.” 

Section 72 .— For "Government” substitute “Crown.” ^ 

Sections 88 and 89 .— For “Government” substitute “the Provincial Govern- 
ment.” 

Section 108 . — Omit “the Governor-General in Council or“, and for “by the 
Governor-General in Council” substitute ‘‘by the Provincial Government.” 

Section 178 .— After “Act, 1915” insert “or section 324 of the Government of 
India Act, 1935 ” 

Section 194 . — After “Act, 1915” insert “or the Government of India Act, 1935“ ; 
omit “the Governor-General in Council or” and for ‘‘shall belong to the Govern- 
ment of India** substitute "shall form part of the revenues of the Province.” 

Sections 196 and 196 A. — For "the Governor- General in Councir, the Local 
Government or some officer empowered by the Governor- General in Couhcil” 
substitute “the Provincial Government or some officer empowered by the Provincial 
Government.*^ 

Section 197 . — In sub-section (i) for “previous sanction of the Local Govern- 
ment” substitute “previous sanction— 

(a) in the case of a person employed in connection with the affairs of the 
Federation, of the Governor-General exercising his individual judgment ; and 

{^) in the case of a person employed in connection with the affairs of a Pro- 
vince, of the Governor of that Province exercising his individual judgment.” 

In sub-section (2) for "such Government” substitute "the Governor-General or 
Governor, as the case may be, exercising his individual judgment.” 

After sub-section (2) insert — 

“(3) In relation to the period elapsing between the commencement of Parf lll 
of the Government of India Act, 1935, and the establishment of the Federation, the 
reference in this section to the Federation and to the Governor-General exercising 
his individual judgment shall be construed as references to the Governor-General in 
Council/’ 

Section 266 .— For the words from "means” to **Gaz^^/e of IndiW* suhstiintQ 
“means a High Court within the meaning of the Government of India Act, X935 
and includes such other Courts as the Provincial Government may by notification 
in the official Gazette”. 

Section 267 ."-“After “Act, 1915”, insert “or the Government of India Act, 1935.” 

Section 315 .— For sub-section (4) substitute — 

"(4) The Provincial Government may exempt any salaried servant of the Crown 
from serving as a juror.” 

Section 320 .— For clause laa) substitute — 

“(aa) Members of any Legislature in Britii^h India 
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Section 329 .- For “Government’* substitute “Crown”. 

Section 335 .— In sub-section (i) for the words from “Governor-GeneraP* to 
*'otber High Courts'’ substitute “Provincial Government”, and in sub-section (2) omit 
“in the case of the High Court at Fort William with the consent of the Governor- 
General in Council and in all other cases." 

Section 401 .— In sub-sections (i), (2) and (3) omit ‘‘the Governor-General in 
Council or”, in sub-sections (2) arid (3) omit “as the case may be*', and in the sub- 
section (6) omit “Governor-General in Council and the.*' 

Section 402 .— Omit “Governor- General in Council or the.” 

After section 402 insert— 

“ 402 A. The Powers conferred by sections 401 and 402 upon the Provincial 

Government may, in the case of sentences of death, 
Sentences of death. exercised by the Governor- General in his 

discretion." 

Omit section 448. 

Section 491 .— In clause (d) of sub-section (i) omit from “acting under” to “Go- 
vernor-General in Council*' 

Section 492 . — Omit “Governor- General in Council or the.” 

Section 503 .— In sub-section (2) for “the territories of any Prince or Chief in 
India” substitute ‘*any Indian State or tribal area” and for “British Indian Govern- 
ment*' substitute “the Central Government or the Crown Representative." 

Section 524.— For “Government" substitute “Provincial Government” 

. Section 527.— For “Governor- General in Council” substitute “Provincial Gc^ 
.vernment”, and at the end of sub-section (i), insert — 

“Provided that no case or appeal shall be transferred to a High Court or the 
Court in another Province without the consent of the Provincial Government of that 
Province. 

..Section 528D.— For “the Governor- General in Council or the Indian Legislature’* 
substitute ‘‘the Central Legislature’*. 

^ Section 554 .— In sub-section (i) for the words from the beginning to “any other 
High. Court” substitute “with the previous sanction of the Provincial Government, 
a§y High Court.** 

-’SecUon § 55 — ^F^or “section 107 of the Government of India Act, 1915”, aubs- 
ylilute “section 224 of the Government of India Act, 1935.*’ 

established by Royal - Chatter” .'substitute' 
-'ll toe Courts: which ate High Courts for the purposes of the Government of India: Act 

iV. ; S 0 CMoli' 865 ;'-^For'^tW territories of any Prince State in India acting under 
Itbe general or special; authority of the Governor-General in Council or of any 
|j Local Government” substitute “any Indian State acting under the general or special 
:|| ^thoraty 01 the Central Government or of the Crown Representative.” 




AMENDMENTS TO CR. PROCEDURE CODE 

BY r 

The Government of Burma (Adaptation of Laws) Order, 1937. 

TO BE IN FORCE IN BRITISH BURMA. 


The Code of Criminal Procedure, 1898. 

(V of 1898.) 

Throughout the Act, unless otherwise provided, for ^'British India** substitute 
"British Burma” for "India'* substitute ^*Burma” for "a High Court*’ "any High 
Court” "the High Courts” and "every High Court” substitute "the High Coitn” ; and 
omit "established by Royal Charter’* wherever those words are used in relation to 
any High Court. 

Section 1 . — In sub-section (2) omit the words from “or shall apply to” to the end 
of the sub section. 


Section 3 . — Omit "the expression” Magistrate of Police, shall be deemed to 
mean "Presidency Magistrate and”. 

Section 4 . — In sub-section (i) omit clause (a) and renumber existing clause (b) 
as clause (a). 

Insert a clause (b) — 

"(b) ‘Burman*, when used as a noun, means a native of Burma 5 and ‘Burman 
British subject* means a subject of His Majesty who is a native of Burma. 

In clause (f) omit "within or without the Presidency- towns”. 

Omit clause (j). 

In clause (n) omit “within or without a Presidency-town.” 

In clause (r) omit “or a mukhtar** and “a vakil and an attorney.” 

After clause (s) insert— -(ss) ‘Political Agent* has the same meaning as that 
assigned to the expression in section 2 (g) of the Burma Extradition Act”. 

Section 6 . — Omit "11— Presidency Magistrates.” 


Omit "outside, ihe Presidency-towns.’* 


Section 7.— In sub-section (i) for "Every Province (excluding the Presidency- 
towns) shall be a sessions dividion, or” substitute “British Burma.” 

Omit sub-section (4), 

Section 8. — sub-section i 
Section the heading 

Section 10 —sub-section (i) 

Section 12 — sub-section (i) 

Section 14 — sub-section (i) 

Section 15 . — sub-section (i) J 

Omit sections 18, 19, 20 ^nd 21 , 

Section 22 . — For "every Local Government, - so far as:; regards the territories 
subject to its administration” substitute "the Governor”. 

For section 25 substitute the following section^ — . > . , . . 

“ 25 . In virtue of their respective offices, the Governor, tjfie juiiges ol the High 
Court, Sessions Judges and District Magistrates are tlfe p^e and 

' for the whole of British Burma.” " " ; 

Omit section 26 and 27. , ’ * - ' 

Section 29 B.— Omit "or a Chief Presidency ,Magfsteate/„/>v; 

Section 30 . — Omit the words from "in 
ssloners”. 

Section 32 .— In clause (a) of sub-section f i) Omit "I 

: "and ■ ' ' ■ , 

Section 40 .— Omit "under the same Local Governm^ht 5 '-* 


.X' 

fistrltea 
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Sections 42 and 44.-— Omit "whether within or without the Presidency-towns ” 
Section 46,— In sub-section (i) omit ^Village-accountant, village-watchman” or 
the Court of Words’* and “accountant, watchman.” 

Section 48. — For “notification” substitute "announcement.” 

Omit sub-section (2) of section 54, sub-section (2) of section 55, sub-section (2) of 
section 56 and sub-section (3) of section 68. 

Section 70.— Omit “or, in a Presidency-town, with his servant residing with 
him.” 

Section 77.— In sub- section (i) omit "and when issued by a Presidency Magis- 
trate shall always be so directed*% and for "other Court” substitute ‘ the Court.” 

Section 83, — In sub-section (i) omit “or the Commissioner of Police in a 
Presidency-town” and in sub-section (2) omit "or Commissioner.” 

Section 84. -Omit sub-section (4). 

Section 85.— Omit “or the Commissioner of Police in a Presidency-town.’^ and 
‘Vr Commissioner.*’ 

. Section 86.— Omit the first “or Commissioner” and for “District Superin- 
tendent or Commissioner*’ substitute “or District Superintendent.” 

Section 88.— In sub-sections (2), (6 B) and (6 C) omit “or Chief Presidency 
Magistrate” and in sub-section (6 C) omit “or to any Presidency Magistrate as the 
case may be.” 

, Section 94, — In. sub-section (i) omit “in any place beyond the limits of the town 
of Calcutta and Bombay.” i 

^ Section 95. — Omit “Chief Presidency Magistrate.” 

Section 96. — In sub- section (2) omit "or Chief Presidency Magistrate.” 

Section 98.— In sub-section (i) omit the first “Presidency Magistrate*’ and for 
"Sub-divisional Magistrate or a Presidency Magistrate” substitute “or a Sub-divir 
sional Magistrate.” 

Section 100.— Omit "Presidency Magistrate.” 

Section 106. — Omit "or the Court of a Presidency Magistrate.** 

Section 107. — In sub-section (i) omit “Presidency Magistrate.” 

In sub-section (2) omit "Chief Presidency or.” 

' ; Section 108.— Omit “Chief Presidency or** “Presidency Magistrate or” and“or 
J^vernment,* ’ 

' 1 10.— Oitiit "‘Presidency Magistrate ” 

SectiCJn 123. — In ^ub^^section (2) omit “or, if such Magistrate is a Presidency 
ilagtstrate, pending the orders of the High Court 
In. sub-section (3 A.) omit “or the High Court.” 

v’ ' Section 124.— In sub-section (i) omit “or a Chief Presidency Magistrate.” 

In sub-section (2) omit “Chief Presidency or”. 

In sub-sections (S) and (6) omit “or Chief Presidency Magistrate.” 

Section 125.— Omit “Chief Presidency or.” 

Section 126.' — In sub-section (i) omit “Presidency Magistrate,” 

^ Section 127. — Omit sub-section (2). 

Section 128. — Omit "whether within or without the Presidency-towns,” 

^ sub-section (i) omit “Chief Presidency Magistrate” and “or 

thfe Chief Presidency Magistrate.” 

■it Section 155.— In sub-section (2) omit “or of a Presidency Magistrate.” 

,g;'' Section. 164.— In sub-section (i); omit “Any Presidency Magistrate.** 

174.— Omit sub-section (4), - 

Government of 
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III 

Section 186.~In sub-section (i) omit “a Presidency Magistrate/’ 

Section 187. — In sub-section (i) omit a ‘Tresideny Magistrate.” 

Section 188,— For ‘‘Native Indian subject of Her Majesty” substitute “British 
subject domiciied in Burma” for “the territories of any Native Prince or Chief in 
India” substitute ‘'Burma outside British Burma,” 

Section 190. — In sub-section (i) omit “Presidency Magistrate,” 

Section 192. — In sub- section (i) omit “Chief Presidency Magistrate.” 

Section 194.-— In sub- section (i) for “granted under the Indian High Courts 
Act, i86i, or the Government of India Act, 1915*^ substitute “of the High Court.” 

In sub-section {2) omit “or the Local Government” and for “Government of India** 
substitute “Crown.” 

Section 196. — Omit “the Local Government.” 

Section 196A.— -Omit the first “the Local Government” and “Chief Presidency 
Magistrate or.” 

Section 196B, — Omit “or Chief Presidency Magistrate/’ 

Section 197,— For “a Local Government** and “such Government’* substitute 
“the Governor.” 

Section 200. — Omit proviso (b). 

Section 202. — Omit sub-section (3). 

Section 206. — Omit “Presidency Magistrate.” 

Section 208. — Omit sub-section ( 4 )- 

Section. 213.— In sub-section (i) omit (unless the Magistrate is a Presidency 
Magistrate),” 

Section 219.— In sub-section (2) omit “Where the Magistrate is not a Presidency 
Magistrate.” 

Section 221. — For sub-section (6) substitute — “(6) The charge shall be written 
either in English or the language of the Court.” 

Omit section 266. 

Section 267. — Omit the words from “under this Code” to “1915.” 

Section 276.— In sub-section (i) for “European or Indian” substitute “Euro- 
pean or Burman or Indian” for “an Indian” substitute “a Burman or Indian” ; and 
for “Indians” substitute “Burmans or Indians.” 

Section 276 — In the proviso ‘thirdly’ for “before any High Court in the town 
which is the usual place of sitting of such High Court” substitute “at Rangoon Be- 
fore the High Court.’* 

Section 284 A. — In sub-section (i) for “Indian” substitute “Burman or Indian*’ 
and for "Indians” substitute “Barmans or Indians.” 

Section 285A.— For “an Indian British subject” substitute "a Burman or 
Indian British subject” ; for “being an Indian” substitute “being a Burman or an 
Indian and for “Indian British subject or American’* substitute “such Burman of 
Indian British subject, or such American as the case may be.” 

Section 312.— For “Indians’* substitute “Barmans or of Indians.” 

Section 313.— For sub-section (4) substitute— 

"(4) The Governor may exempt any salaried officer of Government from 'serving 
as a juror. 

. Section 315,— In sub-section (i) for “the town which is the usual place of sitting 
of each High Court” substitute “Rangoon.” ^ - . ■ , . 

Section 316.— For “the town which is the place^of sitting of such High Court” 
substitute “Rangoon”. * ^ 

Section 320.— For clause (aa) substitute — < . 

“(aa) members of either chamber of the Legislature.” 

Section 326.— In sub-section (3) for: ‘7ndia|is”. su]b^ “Barmans orJtidiac^/* 
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Section 335. —In sub-section (i) for the words from “Governor-General in 
Councir’ together High Courts*' substitute ‘'Governor.’* 

In sub-section (2) omit the words from “in the case of” to ”in all other cases.” 


Section 337.— In sub^seciion (») omit “a Presidency Magistrate.” 



Section 346.— Omit “outside the Presidency towns.” 

Sections 354 and 355.— Omit “other than a Presidency Magistrate.” 

Section 356.— Omit ‘'other than Presidency Magistrates.” 

Omit section 362, 

Section 364. — Omit “or the Chief Court of Oudh” and “or in the course of a 
trial held by a Presidency Magistrate.^’ 

Section 365. — Omit “and the Chief Court of Oudh.” 

Omit section 370. 

Section 377.— For "shall, when such Court consists of two or more Judges, he 
madcj passed and signed by at least two of them” substitute shall be made, 
passed and signed by at least two of the Judges of the Court.” 

Section 387*— Omit ‘ or Chief Presidency Magistrate.” 

Section 401.— In sub-section (3) omit "or the Local Government.^* 

In sub-section (2) omit "or the Local Government” and “or the Locai Government 
as the case may be.” 

In sub-section (2) omit “or the Local Government as the case may be” and “or 
the Local Government/’ 

In sub-section (6) omit *'or the Local- Government.** 

Section 402. — Omit “and the Local Government.” 

Section 403.— In sub-section ( 5) for “section 26 of the General Clauses Act, 
1S97” substitute “the Burma General Clauses Act.’* 

Section 406.— For paragraphs (a) and (b) substitute : “to the Court of Session,** 
and in the proviso omit "or a Presidency Magistrate.*’ 

Section 406A.— Omit ^*{a) if made by a Presidency Magistrate, to the High 
Court.** 

Omit section 41 1. 

/ ; S:eotion.412.— Omit “Presidency Magistrate or”, 

. Omit sections and 433. 

Section 484.— Omit “consisting of more Judges than one and.” 

(3) omit Presidency Magistrate or/*”' 

Chapter XK:xni,---ln the heading for “Indian” substitute “Burman or Indian,” 

'^iSOtion 448' — In sub section (i) omit “outside a Presidency town/’ ; in danse 
ia) for “Indian** substitute "Burman or Indian” 5 in clause (d) for “an Indian'* 
substitute “a Burman or Indian.” 

Section 445— In sub-section (i) for “an Indian’* substitute “a Burman or an 
Indian/’ 

Section 446— In sub-section (2) for "Indian” substitute “Burman or Indian** 
and for “Indians” substitute “Burraans or Indians,” 

Section 449. — Omit clause (^) of sub-section (r). 

Ill sub-section {3) omit “where the High Court consists of more than one Judge/’ 

475«*'**In sub-section (i) for "such Local Government*’ substitute' 
|»^nor.“ ' ,v, 

In sub-section (t) omit “For the purposes of this section j a 
Magistrate shall he deemed to be a Magistrate of the first class.” 
^^hotion. 479.-^Omit “Presidency Magistrate.” 

4S6.— In sub-section ( 4 ) oiiiit “or, in the Presidency towns, to the High 

<jhMfc"a Presidency- Magistrate.” 
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Relevancy of Facts. 


CHAPTER I. 
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THE INDIAN EVIDENCE ACT, 1872. 

ACT NO 1 OF 1 872. 

March^ 1 872,^ 

Whereas it is expedient to consolidate, 
Preamable. define and amend the law of Evidence \ It is 

hereby enacted as follows : — 

Scope of the Act.— -This Act does not contain the whole law of evidence 
govering this country. Section 2 of the Act saves rules of evidence contained in 
any Statute, Act or Regulation in force. In Re Rudolph Stallman, 15 C. W. N. 

1053 = 390. 164=14 C. L. J. 375. 

Lex Fori— “The law of evidence is the lex fori which govern the Courts. 
Whether a witness is competent or not : whether certain matter requires to be 
proved by writing or not : whether a certain evidence proves a certain fact or not : 
that is to be determined by the law of the country where the question arises, where 
the remedy is sought to be enforced, and \Vhere the Court sits to enforce it.’' 
Per Lord Brougham in Bain v. Whitehaven and Furness Junction Railway 
Company, 3 H. L. C. I. 

English decisions.— The English decisions relating to evidence can be relied 
upon in India. The rules of evidence are subject to the general principles of juris- 
prudence. Annavi v. Emperor, 39. M. 449=28 M. L. J. 329. This act has ccdified 
the English law of evidence, with few exceptions. Gujju Lai v, Fateh Lal^ 6 C. 171 
6 C. L, R. 439 ; see also 17 B. 129; 4 B. 576. But the Act is not servile copy of the 
English Law. 10 B. 439. 

History of ths Law of Evidence.— ‘•Reasoning, the rational method of settling 
disputed questions, is the modern substitute for certain formal and mechanical tests 
which flourished among our ancestors for centuries, and in the midst of which the 
trial by jury emerged. When two men to-day settle which is the best^ man by a 
prize fight we get an accurate notion of the old Germanic trial. Who is it that 'tries' 
the question ? The men themselves. There are referees and rules of the game, but 
no determination of the dispute on grounds of reason — by the rational method. So it 
was with ‘trial by battle’ in our old law ; the issue of right, in a writ of right, including 
all elements of law and fact, was ‘tried’ by this physical struggle, and the Judges of the 
Common Pleas act, like the referee at a prize-fight, simply to administer the procedure, 
the rules of the game. So of the Kin’gs Bench in Criminal Appeals ; and so sat 
Richard II at the trial of the appeal of treason between Bolingbroke and Norfolk, 
as Shakespeare represents it in the play. So of the various ordeals ; the accused 
party ‘tried* his own case by undergoing the given requirement as to hot iron, or 
water, or the crumb. So of the oath j the question, both law and fact, was ‘tried’ 
merely by the oath, with or without fellow swearers. The old ‘trial by witness* was a 
testing of the question in like manner by their mere oath. So a record was said to 
‘try’ itself. And so when out of the midst of these methods^ first came the trial by 
jury, it was the jury’s oath, or rather their verdict, that tried the case. How this 
method of trial came to swallow up the others, and then to lose its chief features and 
become shaped into an instrument of our modern purely rational procedure, is 
a long story, and is not for this place. But now, when we use the phrase ‘trial* and 
‘trial by jury’ we mean a rational ascertainment of facts, and a rational ascertaining 
and application of rules. What was formerly tried by the method of force or the 
mechanical following of form is now tried by the method of reason. — Thayer^ Cases 
on Evidence. Mr. VVigmore divides the period of development of the law of evidence 
into marked periods. According to him the first period is from the primitive time upto 
the 1 2th centuty, thence to the sixteenth, thence to the seventeenth, thence to 1790 A. 
D., thence to 1830 and thence to the present time. As regards development during the 
first period no reliable data are available— though certain rules can be traced up to 
that earliest time. The next three centuries marked the establishment of the trial by 
jury and the separation of the process of pleading aild |irocedure form that of proof. 
Between 1500 A. D., and 1700 A. D., the foundation of the present system was laid. 
During that period we find the regulation of the conipietency of witnesses, the rules 



the INDIAN EViDENCis Ac F. , ■ , [Preamlble. 

of privileges and priviJeged communication, the rules for attorneys, the coiii|)uIsory 
attendance of witnesses, the privilege against self-criminations the parol evidence 
rule, and the enactment of the Statute of Frauds, The fourth period of ninety years, 
saw the final establishment of cross-examination^ by counsel, the ruie for the impeach- 
ment and corroboration of witness, the ‘*best evidence” doctrine, and publication of 
the first treatise on the law of evidence, by chief Baron Gzitert^ The next forty 
years (1790-1830) saw a tremendous increase of the rulings upon evidence there being 
more "than in the preceding two centuries. The thirty years ending with i860 will 
ever be associated with the names of Beniliam^ Broughham a?td Denham 'Burr- 
/ow5, 6. In 1872, the Indian Evidence Act was enacted which is based on English 
law. 

Origin of the Law of Ejvidenoe.—In the submission of the facts which 
constitute the evidence in a, there have been embarrassments, real and imaginary, 
which have resulted in the development of a set of rules. These rules relate^^ to the 
use of such facts in Court as evidence, and make up the “law of evidence*'. The 
embarrassments referred to above may be attributed, in the early stages of law, 
mainly to the jury — the one feature of the English judicial system in which it differs 
from all others. The jury, from the time it began to take on the character of an 
arbiter of facts, must have been a disturbing element in the work of the Court. It 
was an uncertain quantity, which int he eyes of the Judge, needed to be guarded 
against. 

When the jury existed merely as body of witnesses, supposed by familiar with 
the facts, who from their own knowledge stated what the facts^ were (BushelPs ease, 
Vaughan, 135, 142, 147, 149) the Court could in the application of the law to the 
facts, exercise a control over the result which was impossible when the character of 
the jury changed. With the development of the jury into a reasoning, inference- 
drawing body of men, possessing the power to determine the ultimate facts in ^ issue, 
and by their verdict to judicially settle the controversy, the situation, to the mind of 
the Judge, was full of embarrassments. To what conclusions might not those men 
come j men ignorant of the law and its methods, unfamiliar with the ways of counsel, 
open to the influence of testimony and arguments presented solely for the purpose 
of playing upon their sympathy, passion and prejudice. This was a situation 
to be deplored, and to be relieved of its danger as far as possible. 

Accordingly, with the beginning of the use of evidence before juries, we find the 
beginnings of the law of evidence. Statements to which the Courts might listen with 
impunity were carefully kept from the jury by excluding rules, established by the 

' > , It must not be supposed that these excluding rules came into existence all at once. 
The development of the jury into its final shape was a gradual one ; and the 
growth of rules governing the use of evidence before the jury was equally gradual. 
It is immaterial to enquire here as to the kind of evidence was excluded ; that 
is to be found in any English treatise on ths Law of Evidence. It is sufficient 
to say that, in general, everything except what was actually within the personal 
knowledge of the witness was considered unsafe to put before the jury. Thus 
heresay and opinion were both objectionable. In this way the susceptibility of the 
jury played its parts in moulding the law of evidence into its modern form. 

The supposed ignorance of the average jury was also an important factor in 
the evolution of the rules of evidence. Things likely to complicate the case, 
to confirm the mind, or mislead as to the real facts in issue were accordingly 
excluded. 

With the expansion of the work of the Courts and the ever increasing volume 
of business brought before them a necessity arose for shortening, of trials and the 
expediting of the work in every possible way. This influence was a powerful one 
in its ,effect upon the admission of evidence. Much that was logically relevant, 
and indeed worthy of consideration, if minute enquiry was possible, became 
..inadmissible, upon the theory that it was too remote, or of slight importance. 
.Collateral^ matters these were in the main,— -matters likely to lead to prolonged 
collate^l inquiry with a meager result in the way of inference compelling proof 
; .... 

i blh^r: things operated to make it easy and natural for the Courts to establish 
rules relating to the use of evidence. The policy of the law in respect to persons 
charged_^uth^'^i^^a;which- extends 'tO'^them the extreme limit of fairness is 
responsible for the |rb^th' of an important class of excluding rules. Such rules 
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shut out from the consideration of the jury any facts bearing upon character or 
habit ; and thus, although in many intances previous character would be logically 
a most important piece of evidence from which to infer the truth as to facts in issue. 

We may thus get some idea of the elements which have for centuries been at 
work moulding forms into which matters of evidence for judicial tribunals must 
he cast, building harries within which they must be confined, and wearing grooves 
along which the wheels of judicial enquiry must run. Mckelveys’' Laws and 
Evidence pp. 9, lo. 

PART 1. 

Relevancy of Facts. 


CHAPTER I. 


Extent. 


PRELIMINARY. 

1 , This act may be called the Indian Evi- 
Short title. deuce Act, 1872. 

It extends to the whole of British India, and applies to all judicial proceed- 

ings in or before any Court, including Courts- 
martial, “other than Courts-martial convened 
under the Army Act“ ; [‘‘the Naval discipline Act or that Act as modified 
by the Indian Navy (Discipline) Act, 1934’'] [or Air Force Act]f but not to 
affidavits presented to any Court or officer nor to proceedings before an 

arbitrator ; 

_ . r A and it shall come into force on the first 

Commencement of Act. September, 1872. 

Legislative Changes.— The words within quotation has been added by Act 
18 of 1919. 

Application. — It extends to the whole of British India. For definition of the 
term of British India, vide Act X 1897 s. 7. It has been declared in force in the 
Santhal Perganas by Reg. 3 of 1873 s. 3 as amended by Reg. 3 of 1899, s 3 ; in the 
Angul District, by Reg. 3. of 1913, s* 3 ; in the Chittagong Hill tracts by Reg. i of 
1900 s 4 ; in the Arakan Hill District by Reg. i of. 1916. s. 2 ; in Kochin Hill tracts, 
as regards Hill tribes by Reg. i of 1895, s. 3 ; in certain tracts in the Chin Hills by 
Reg. 5 of 1896, s. 3 in Upper Burma, except Shan States (with an addition) by 13 of 
1898, s, 4 ; in British Baluchistan (with a modification) by Reg. 2 of 1913. s. 3. 

Judicial Proceeding. — An inquiry is judicial if the object of it is to determine 
a jural relation between one person and another or a group of persons ; or between 
him and the community generally ; but even a Judge acting without such an object 
in view is not acting judicially 12 B. 36 ; see also 15 M. 138 ; 10 M, I, A. 340 ; 

Court. — For definition of the term, vide s. 3. 

Affidavits. — A declaration in the shape of affidavits cannot be received as evi- 
dence of the facts stated in it. 14 C. 653. “In England discretionary powers are 
vested in the Court : (i) to order any particular fact or facts to be proved by 

affidavit ; (/i) to allow the affidavit of any witness to be read at a hearing or 
trial on such conditions as it may think reasonable, with this proviso, that when 
the opposite party honafide desire to cross-examine a witness, and the witness 
can be produced, such witness’s evidence shall not be allowed to be given 
by affidavit’’ FowelL 6gs, 

Oourfcs-Martial. — The rules of evidence as contained in this Act do not apply 
to Courts-martial held either under 38 vict. c. 7 or under 44 & 45 Viet- 58. Courts- 
martial must adopt the same rules of evidence as those followed in the Courts of 
ordinary criminal jurisdiction in England {Powell 18). , 

Arbitrator.-— Vide ii M. 85 ; i W. R. 12 ; but see 4 C. 231. 

r> r. \ ^ . 2 . On and from that day the following 

Repeal of enactments. laws shall be repealed :-r ■ ^ 


Repeal of enactments. 


* Inserted by Act 35 of 1934. 


t Added by Act X of 1927. 
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(1) all rules of evidence not contained in any Statute, Act or Regulation 

in force in any part of British India ; 

( 2 ) ali such rules, laws and regulations as have acquired the force of 

law under the 25th section of the Indian Councils Act, 1861, 
in so far as they relate to any matter herein provided for ; and 

(3) the enactments mentioned in the schedule hereto to the extent 

specified in the third column of the said schedule. 

But nothing herein contained shall be deemed to affect py provision 
of any Statute, Act or Regulation in force in any part of British India and 
not hereby expressly repealed. 

Scope, — This section repeals all rules of evidence not contained in any Statute or 
Regulation. Thus the English common law on the subject of evidence is repealed, 
7 I. A. 70= 5 C. 754. The Hindu and Mahomedan law of evidence is also repealed. 
76 P. R. 1891. see also 19 A. L. J. 713 ; ii P. L. J, 355 ; i A 53 ; 10 A. 289. Clause 
I repeals the English common law on the law on the subject of evidence. 5 C. 754. 
But this Act does not contain the whole law of evidence. 39 0 . 164. See also 
7 A. 285 ; I A. 53 : 1 A. 297 ; il A. 433 ; 10 A. 289. There are various statutes 
of the British Parliament and Arts of Indian Legislature which contain provisions 
relating to evidence. Those Statutes and Acts of Indian Legislature which were 
passed before the Indian Evidence Act (i of 1872) are unaffected by this Act. 15 C. 
W. N. 1053 : S C. 754=7 1 * A. 70 ; 14 C. 721 (F. B.) ; 49 B. 368=27 Bom. L. R. 
25 i = A. L R. 1925 Bom. 231. 

3. In this f Act the following words and expressions are used in the 
^ ” following senses, unless a contrary intention 

Interpretation-clause. appears from the context 

*'Court^’ includes all Judges and Magistrates, and all persons, except 
‘*Coun » arbitrators, legally “authorized to take evidence. 


“Fact.” 


“Fact'' means and includes — 


(1) any thing, state of things, or relation of things capable of being 

perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

lllustratiom 

^ (a) That there are certain objects arranged in a certain order in a certain place, 

IS a fact 

(f) That a man heard or saw something, is a fact. 
ic) That man said certain words, is a fact. 

^ {d) That a man holds a certain^ opinion, has a certain intention, acts in good 
faith, or fraudulently, or uses a particular word in a particular sense, or is or was at 
a specified time conscious of a particular sensation, is a fact. 

(e) That a man has a certain reputation, is a fact. 

One fact is said to be relevant to another when the one is connected with 
“Relevant.” other in any of the ways referred to the 

provisions of this Act relating to the relevancy 

of facts. 

“Facts in issue.” The expression ^ facts in issue" means and 

includes— 

any fact from which, either by itself or in connection with other facts 
... the existence, non-existence, nature or extent of any right, liability, or disa- 
bility, asserted or denied in any suit or proceeding, necessarily follows, 

^ ' ^ under the provisions of the law for the time 

being in force relating to Civil Procedure, ^ any Court records an issue of 
fact to be asserted or denied in the answer to such issue is a fact in issue. 
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lUustrationSi 

A is accused of the murder of B. 

At his trial the following facts may be in issue: — 
that A caused B's death ; 
that A intended to cause B’s death ; 

that A, had received grave and sudden provocation from B ; 
that A, at the time of doing the act which caused B's death, was, by reason of 
unsoundness of mind, incapable of knowing its nature, 

**Docunient’^ means any matter expressed or described upon any substance 

by means of letters, figures or marks, or by 
more than one of those means, intended to be 
used or which may be used, for the purpose of recording that matter. 

lUiisirations, 

A writing is a document ; 

Words printed, lithographed or photographed are documents : 

A map or plan is a document : 

An inscription on a mental plate or stone is document ; 

A caricature is a document 


‘Document” 


“Evidence** 


^‘Evidence,” means and includes- 


(i) all statements which the Court permits or requires to be made be- 
fore it by witnesses, in relation to matters of fact under inquiry ; 

such statements are called oral evidence ; 

(3) all documents produced for the inspection of the Court : 

such documents are called documentary evidence, 

A fact is said to be proved when after, considering the matters before it, 
“Proved” Court either believes it to exist, or consi- 

ders its existence so probable that a prudent 
man ought, under the circumstances of the particular case, to act upon the 
supposition that it exists. 

A fact is said to be disproved when, after considering the matters before 
“Disproved'^ Court either believes that it does not 

^ ' exist, or considers its non-existence so probable 

that a prudent man ought, under the circumstances of the particular case, 
to act upon the supposition that it does not exist. 

A fact is said not to be proved when it is 
i\ot piovea neither proved nor disproved. 

Court.— The definition of '‘Court’* is framed only for the purposes of the Act 
itself, and should not be extended beyond its legitimate scope. 12 B. 36. The word 
“Court*^ in the above section means and includes, in a trial by jury, both. Judge and 
jury. 4C. 483 = 3 C. L. R. 270 (F. B), A sub-registrar is a Court as defined in this 
Act. 13 B. L. R. App. 10=22 W. R. Cr. 10, The Court means all persons, except 
arbitrators, legally authorized to take evidence. 15 M. 138=2 M. L. J. 64 (F. B.) ; 
see also 16 M. 421 ; 17 Cr. L. J, 491 = 36 Ind. Cas. 171. 

Fact.— “Ordinarily, a fact is something done or which has come to pass ; 
an act or deed or event, an effect produced or a result achieved ; anything regarded 
as strictly true or actually existent, whether material or mental ; reality ; actuality. 
In legal use in includes the fact that any mental condition of which any person is 
conscious exists. The legal meaning is not limited to what is tangible or visible 
or in any way the object of sense. Things invisible, mere thoughts, intentions, 
fancies of the mind, when conceived of as existing or being true, are conceived 
of as facts. For the student to evolve his own idea of what a legal fact is in 
its relation to evidence, the first step in process of ratiocination must be the 
recognition that the signification of the term ‘‘evidence” is not self-contained, and 
that it presents no complete idea to the mind, unless in connection with the 
object to which it necessarily relates. That object is fact or matter of fact.” — 
Burr, Jones Ev, 66 , The word “fact” is not restricted to something which can 
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be exhibited as a material object. It also includes pliychological fact or mental 
condition of which any person is conscious. A. I. R. 1935 Mad. 528 (F. B.) 

Belevant.— “The relevant facts are facts other than facts in issue which 
are in the eye of the law so connected with or related to the facts in issue that 
they render the latter probable or improbable, or roughly throw light upon them. 
Relevancy may indeed be considered as synonymous with “connection'’ a word 
which frequently appears in discussions on the subject Of course both words 
must be taken in their legal meaning, which is generally restricted. Common 
sense or logical relevancy is, as a rule, wider than legal relevancy. A Judge might, 
in ordinary transactions take one fact as evidence of another, and act upon u himself, 
when, in Court, he would rule that it was legally irrevalent. And he may exclude 
facts, although relevant, if they appear to him too remote to be really material to 
the issue.'' Cockle Cas. 56. The first conditions which a fact, proof of which 
as an evidentiary fact is offered, must fulfil, is that it must be evidential of the 
main fact. It must furnish a basis frnm which the niiiti ^act can be inferred. The 
first duty of the Court is to apply the underlying principle of the law of evidence, 
namely, logical relevancy for the purpose of determining whether or not the 
fact offered can be evidence. If the fact meet this test, it may or may not be 
admitted* For flanked round the general principle on the law of evidence that 
what is logically relevant is admissible, are numerous excluding rules, which say 
that this or that fact though logically relevant, is inadmissible. The jury, 
as a feature of the English judicial system, is responsible for the existence of many 
of these rules, though each has its own peculiar principle upon which it is founded. 
These rules, and their application form a large portion of the bar of evidence.— 
Mckelvefs Law of Evidence ft. 13. The word “relevant" in this Act means 
admissible. Per Lord Hobkotm in Lala Lakhmi Ckmd v. Haidar Shah 3 C. W. N. 
268 (notes). 

Facts in issue. — Facts in issue are those which are alleged by one party 
and denied by the other on the pleading in a civil case ; or alleged in the 
indictment and denied by the plea of “not guilty/’ in a criminal case, so far as 
they are in either case material There is, therefore, little difficulty in ascertaining 
what are the facts in issue. Cockle Cas. Facts in issue are those facts which 
are necessary by law to establish the claim liability, or defence, forming the 
subject matter of the proceedings ; and which, either by the pleadings or by 
implication, are in dispute between the parties. Facts in issue are determinable 
primarily by the substantive law, and secondly by the pleadings. Phip. Ev. 43, 

Ijfgcuinents. — The term “document ^ is one of difficult definition, many so- 
catl^ documents being more properly classed under the head of real evidence. Best, 
deflnes “document’^ as including “all material substance, on which the thoughts 
of men are represented by writing, or any other species of conventional mark or 
symbol/’ and expressly includes milkmans' score, exchequer tallies, and the like 
{Best § 21$). Wharton defines documents as an instrument on which are recorded, 
by means of letters, figures, or marks, matters which may be evidentially used.” 
(1 Wkart Ev, § 614), Stephen’s definition is similar, though more restricted. 
“Any substance having any matter expressed or described upon it by mark capable 
of being read.’* {Dig' Law^ Ev, art /). Within those definitions, a ring or banner 
with an inscription, a musical composition, and a savage tattooed with words 
intelligible to himself, would all be documents. Photographs caricatures wooden 
tallies, and the like, would probably be excluded under Stephen's definition ; not 
apparently under the others. Best 213. The definition given in this Act is wider 
than the definition mentioned in Stephen’s Digest. This definition seems to include 
all those things mentioned above. Where a draft petition was prepared with the 
intention of being used as evidence of a matter, it was held that it fell within the 
terms of the section. 10 W. R. 61 Cr. = 2 B. L. R, 12, An agreement in which 
some of the executant signed is a document. 41 M. 589=43 Ind, Cas. 593=1901. 
L. J. 177, Letter or marks imprinted on trees and intended to be used as evidence 
that the trees had been passed for removal by the Ranger are documents. A. I. R. 
1925 Bom, 327=27 Bom. L. R. 599=26 Or. L. J. 1014=87 Ind. Cas. 839. The 
; definition of the word ‘'‘document” in this section applies to the word as used in 
' s.; 2 (6) of the Press (Emergency Powers) Act, 1931 A. I. R, 1934 All 1031. 

Evidence.— This definition is open to the criticism that it does not include those 
facts which in judicial proceedings may be addressed directly to the sense of the 
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Court or jury.^ {Bur, Jones, Ev, S.j). Says. Profess of Greenleaf : ‘^Evidence in 
legal acceptation includes all the means by which alleged matter of fact, the truth 
of which is submitted to investigation, is established or disproved.'* (/. Green, Ev, s. i), 
ft inclufles ‘‘all the legal means, exclusive of mere argument, which tend to prove 
or disprove any matter of fact the truth of which is submitted to judicial investigation^' 
(Taylor / § J ; Powell,^ /). The term ‘‘evidence** in its ordinary sense signifies that 
which makes apparent the truth of a matter in question. It is no doubt more 
frequently applied to proof before a judical tribunal, but it is not necessarily con- 
fined to this sense, it applies with equal correctness to information, intimation 
acquired by any person, who undertakes an enquiry on any matter in question. 
4 M. 393. The demeanour of a witness es evidence, 21 W. R. Cr. 13 F. 
B. ; 21 C. 279. The best and simplest definition of the word "evidence’ is that it 
is any matter of fact from which an inference may be drawn as to another matter of 
fact. Beniham in his Rationale of Judicial Evidence (voL Ip. 17) states that evidence 
includes “any matter of fact the effect, tendency, or design of which, when presented 
to the mind, is to produce a persuasion either affirmative or disaffirmative of its 
existence” Prof substantially follows Bentham’s idea, but narrows the 

scope of the word to “any matter of fact which is furnished to a legal tribunal 
otherwise than by reasoning or a reference to which. is noticed without proof as the 
basis of inference in ascertaining some other matter of fact.’’ (3) Harv Law Rev, 
143.). The word ‘"evidence” in this Act signifies only the instruments by means of 
which relevant facts are brought before the court, viz, witnesses and documents, and 
by means of which court is convinced of these facts. 26 N. L. R. 229= 125 Ind. Cas. 
673 = 31 Cr. L. J. 88i = A. I. R. 1929 Nag. 242 (F. B.), The word “evidence’’ as 
defined in this Act does not include the whole material of the judges belief ; for 
instance a Magistrate or a Judge may question the prisoner and the prisoner’s 
answer to the Magistrate may be used against him ; but they are not “evidence” 


prudent man ougnt, under the circumstances of the particular case, to act upon the 
supposition that it exists. A much stricter degree of proof is required in criminal 
proceedings than in civil ones, and in criminal proceedings the persuasion of guilt 
must amount to such a moral certainty as convinces the mind of the tribunal as 
reasonable' men, beyond all reasonable doubt. It is the business of the prosecution 
to bring guilt home to the accused, to the satisfaction of the minds of the jury, but 
the doubt, to the benefit of which the accused is entitled, must be such as a rational, 
thiriking, sensible man may fairly and reasonably entertain, not the doubt of a 
vacillating mind, that has not the moral courage to decide, ‘"but shelters in a vain 
and idle scepticism.” There;must be no doubts which a man may honestly and 
conscientiously entertain. 3 L. B. R. 216=4 Cr. L. J. 382. A prima facie case is not 
the same thing as proof. A. 1 . R.1931 Cal. 607. “There is a strong and marked 
difference as to the effect of evidence in civil and criminal proceedings. In the 
former a mere preponderance of probability, due regard being had to the burden of 
proof is a sufficient basis of decision ; but in the latter, especially when the offence 
charged amounts to treason or felony, a much higher degree of assurance is required. 



4* Whenever it is provided by this Act that the Court may presume a 
,, fact, it may either regard such fact as proved, 

“May presume. unless and until it is disproved, or may call for 

px<Spf of it ; 

Whenever it is directed by this Act that the Court shall presume a fact, 
„ it shall regard such fact as proved unless and 

“Shall presume.” until it is disproved. 

When one fact is declared by this Act to be conclusive proof of another, 

“Conclusive proof." u”fi 

^ the other as proved, and shall not allow 

evidence to be given for the purpose of disproving it. 

Presumption.— ““A presumption is an inference as to a matter of fact which 
a Judge draws, or directs a jury to draw, as a matter of Powell^ 

387. ‘'Presumption are aids to reasoning and argumentation, whicli assume 
the truth of certain matters for the purpose of some inquiry. They may be 
grounded on general experience, or probability of any kind ; or merely on policy 
and convenience. On whatever basis they rest, they operate in advance of argument 
or evidence or irrespective of it, by taking something for granted ; by assuming it 
existence : when the term is legitimately applied it designates a rule or a proposition 
which still^ lives open to further inquiry the matter thus assumed. The exact scope 
and operation of those assumptions are to cast upon the party against 
whom they operate, the duty of going forward, in argument or evidence, on the 

partolar point to which they relate Presumptions arc not in themselves either 

argument pr evidence, although for the time being they accomplish the result of 
both... Presumption, assumption, taking for granted, are simply so many names 
for an act. ^ or process which aids or shortens inquiry and argument.”^ Thayer 
Cas, 38, ^ 
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Matters before it— “It would appear, that the Legislature intentionally 
refrained from using the word “evidence** in this definition but used instead the 
words ‘matters before it.* For instance a fact may be orally admitted in Court. 
The admission would not come within the definition of the word evidence as given 
in this Act but stillit is a matter which the Court before whom the admission was 
made would have to take into consideration in order to determine whether 
the particular fact was proved or not/* Per Mitter /. in 9 C. 363=12- Cr. L. 
R. 490 ; see also 16 C. W. N, 426. Therefore in determining what is evidence 
other than “evidence” in the phraseology of the Act, the definition of “evidence” 
must be read with that of “proved.” Thus though the result of the enquiry instituted 
by the Munsif is not evidence according to the definition in the Evidence Act, it is 
a matter before the Court, which the Court can take into consideration Ibid, But a 
iudge without giving evidence can not impart his own knowledge into a case, 
3 L A. 287 ; Ti M. I. A 213 ; 22 W, R. 9 ; 24 W. R. 8r ; 24 W. R. Cr. 28. 


Distinction between proof and evidence.— The word evidence in legal 
acceptation, includes all the means by which any alleged matter of fact the truth 
of which is submitted to investigation is established or disproved. This term, and 
the word proof are often used indifferently, as synonymous with each other ; but 
the latter is applied by the most accurate logicians to the effect of evidence, and 
not to the medium by which truth is established. None but mathematical truth is 
susceptible of that high degree of evidence called demonstration which excludes 
all possibility of error, and which, therefore, may reasonably be required in support 
of every mathematical deduction. Matters of fact are proved by moral evidence 
alone ; by which is meant not only that kind of evidence which is employed on 
subject.s connected with moral conduct but all the evidence which is not obtained 
either from intention or from demonstration. In the ordinary ^ affairs of life, we do 
not require demonstrative evidence, because it is not inconsistent with the nature 
of the subject and to insist upon it would be unreasonable and absurd. The most 
that can be affirmed of such things is, that the there is reasonable doubt 
concerning them. The true question, therefore, in trials of facts, is not whether 
it is possible that the testimony may be false, but whether there is sufficient possi- 
bility of its truth ; that is whether the facts are shown by competent and satisfactory 
evidence. Things established by competent and satisfactory evidence are said to 
to be proved . — Greanleaj on the Law of Evidence p. 4. 
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Division of presumption. — English text writers divides presumptions into 
three classes ; — (i) Presumption of fact (2) Rebutable presumption of law and (3) 
Irrebuttable presumption of law ; see also A. I. R. 1932 Mad. 343* 

May prasume.—The first class of presumption, mentioned by English text 
writers comes under this definition. It is nothing more than an argument more 
or less cogent ; it is an inference of one fact drawn from other facts. {Vtde Powell^ 
386). The Court where it may presume a fact has the discretion to presume it 
as proved or to call for proof of it, as it thinks best, i A. L. J. 121 ; see also 26 
A. 581 (586) = 31 1 , A. 21 = 7 O. C. 290. The presumption mentioned in this clause is 
hard and fast presumption incapable of rebuttal a ^presutnptio juries zt de jure. 
7 Bom. L. R. 969 = 3 Cr. L J. 32. The word “may presume’’ in s. 90 ought generally 
to be construed in more rigorous of the sum allowed by s. 4. iio P. L. R. 1902 ; 7 
O. C. 290 (P. C.) ; II M. L. T. 69. 

Shall presume.— A presumption of law must be distineuished from i>rinia facie 
evidence of fact. The latter no doubt seems to shift the burden of proof. A pre- 
sumption of law can also be rebutted. But until it is rebutted, the presumption 
stands good and the judge must give effect to it, without calling further proof of 
the same. {Vide Powell^ 388). This presumption derives, its force from juris- 
prudence as distinguished from logic. More strictly speaking it is an “assumption” 
of the law rather than a presumption. Presumptions of fact are obviously of vary- 
ing weight. The law, for its own purposes segregates certain of the stronger 
presumptions of fact, and assumes that the inference is the correct one, unless 
and until evidence is introduced to prove that it is not. Such a presumption may be 
created either by Statute or by Judicial legislation.” Best J04. The definition of the 
word “shall presume” given in the section can not be extended to other statutes except 
by express legislation to that effect. 33 A. 799 (808) F. B. In the Indian Evidence Act 
the words ‘‘shall presume” indicate that the presumption mentioned therein is 
rebuttable presumption. Ibid ; see also 32 A 427 (F. B.) under s. 90 of the Evidence 
Act read with s. 4 of the same, the court has a discretion to call for proof of a 
document although it be more than 30 years old and purports to come from proper 
custody. 7 O. C. 290 ; ii M. L. T. 69= (1912) I M. W. N. 117. 

Gonolusive proof.— On the other hand and an irrebuttable presumption of law 
is not presumption at all; it is simply an indisputable proposition of law. For 
example, the rule that a child under seven cannot commit a crime is a rigid rule of 
law — in fact, part of the definition of crime. {Powell 386). As regards ‘‘conclusive 
proof” vide 66 Ind. Cas. 600=48 C. 496. The definition of “conclusive proof” given 
in this section, though refers only to the Evidence Act yet it may properly be 
applied to the expression “conclusive proof” in the Oath Act of J^ 73 )- ^ Bom. 

L. R. 19(22). Incase of conclusive proof evidence in rebuttal is disallowed. 1931 
A. L J. 360 = A. I. R. 1932 All. 35. 

Origin of the rules. — These rules it is likely, all had their beginnings in logical 
inference, however independent of it they may have become in their final shape. 
Now, the basis of inference is experience. The judge and the Jury go into 
Court with the experience of ordinary human beings, and in the process of 
drawing inferences, constantly call upon such experience. ^ Coupled with the 
facts introduced as evidence at the trial, it forms the basis of the inferences 
necessary to arive at a determination of the facts in issue. It happens that in the 
almost innumerable cases that are tried, certain facts or groups of facts have been 
repeatedly presented to Courts as foundations for inferences ; and the inferences 
being reasonable ones, judged by experience of the Court and Jury, have been repea- 
tedly drawn until a rule has crystalized. It is not difficult to see why these rules 
developed so early, and were so readely adopted by the Courts. Judges have always 
been suspicious of Juries and have seized every opportunity to establish .jules for 
their guidance, and to control their conclusions from^ the evidence introduced. The 
mind of the Judge was supposedly nothing if not logical, while the untrained minds 
of the Jury were open to inffuences of prejudice, sympathy, and a thousand other 
things. Logical inference was therefore made a basis of a vast number of such 
rules which the Judges established and which they called^ “presumptions”— rules 
relating to the manner of proving cases, and in the sense having to do with the law 
of evidence ; fixing for example when sufficient evidence was introduced, or when a 
party must introduce further evidence if he would win \x\%\,cK^^.^M€kelvey'^e Law of 
Evidence pn 80. 
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CHAPTER IL 


Of the Relevancy of Facts. 


5. Evidence may be given in any suit or proceeding of the existence or 
„ .j , . . non-existence of every fact in issue and of such 

Evidence may be given of hereinafter declared to be 

relevant, and of 


facts in 
facts. 


issue and relevant 


Explanation^ — ^This section shall not enable any person to give evidence of 
a fact which he is disentitled to prove by any provision of the law for the time 
being in force relating to Civil Procedure. 

lUustraiio 7 is. 

{a) A is tried for the murder of B by beating him with a club with the intention 
of causing his death. 

At A"s trial the following facts are in issue : — 

A"s beating H with the club ; 

A’s causing B’s death by such beating ; 

A’s intention to cause B^s death. 

{b) A suitor does not bring with him, and have in readiness for production at 
the first hearing of the case, a bond on which he relies. This section does not 
enable him to produce the bond or prove its contents at a subsquent stage of the 
proceedings, otherwise than in accordance with the conditions prescribed by the 
Code of Civil Procedure. 

Scope of the Law of Evidence— “The question therefore of what pro- 
positions may evidence be offered is not answered by the law of evidence, except in 
a subordinate way. The answer to it is made in four parts. Evidence may be 
offered of such propositions of fact as (a) are material by the substantive law to 
any right or duty, claim or defence; (b) are issuable in the case at bar by the 
terms of the pleadings under the rules of pleading ; (c) are effective lo relieve a 
party from the establishment ^ of one of the preceding propositions ; (d) Are 
admissible by the law of evidence as evidentiary facts and thus may become 
inturn propositions to be proved. The first and the second of these classes clearly 
do not involve the law of evidence. The third class is concerned with judicial 
admissions and their congeners ; such are really equivalent to a pleading, because 
they formally waive proof ; they are therefore no part of the law of evidence 
e^ept for the necessity of distingubhing them from other things miscalled admission. 
The forth class alone concerns intrinsically with the law of evidence,’’ Wigmovs 

3, Thus the law of evidence relates to the use of evidence before judicial 
tribunals, and, in its proper significance, consists of (a) certain rules as to the 
exclusion of evidence, and (^) the rules which prescribe the manner of presenting 
evidence in the Comi^.-^McKelvefs Law of Evidence, p. 6. 

^ fa»ots may bs prossnted as ©videnoo. — Evidence can only be given 

of facts in issue or relevant facts. What are facts in issue are ascertained by the 
substantive law and the law of procedure. What facts are relevant or admissible 
in evidence is answered by the law of evidence. This Chapter contains the law of 
relevancy. There is still a further restriction. Evidence the production of which 
IS barred by some provisions Civil Procedure is not admitted in evidence even if 
they be relevant. This restriction is put by the explanation at the end of 
the section. 

Facts in issue Facts in issue are those facts about which there is a question 
m issue betewen the parties and although all relevant facts are not necessarily 
facts in issue, the fact that are in issue cannot be other than relevant 10 the 
determination of the suit. Facts must be either relevant or irrelevant and there 
IS no separate third class of facts in issue. 34 Ind. Cas. 875. Evidence may be 

' ^ is declared to be relevant. 

9 yi W, N. 402, 

excludes everything which is not covered by 

Iaa statute. 12 A. I. {43) F. B ; 

see also 12 A, Ls J. 283 = 24 Ind. Cas. 165 ij.but see 7 A. 385 (401) ; 24 C. W. N. 
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50. So one who wants to give evidence on a particular fact must show that it is 
admissible under some one or other of the following sections. 9 C. W. N. 402 
(406) ; 7 I. A. 70. The words “and of no others”' impliedly impose a duty on the 
court to exclude evidence of irrelevant facts, irrespective of objection by the parties. 
Whitley siokes^ Voi H, p. 854. Even when there is moral conviction of guilt the 
rules of evidence cannot be disregared. 37 C. 91 ; 25 W. R. Cr. 43 ; 5 W. R. 
Cr. 28 ; 5 Con. C. C. 210. But though a document^ may not be legal evidence 
of fact within the provisions of the Evidence Act, yet it may be a document which is 
prove the fact by consent of parties, 20 B. 99 (103;. 

Legal relevancy. — The testimony offered must be logically ‘^probative of the 
matter to be proved, and if it is legally relevant. While this proposition, of course, 
includes direct evidence, it does not exclude, as irrelevant, evidence of facts not- 
directiy in issue but v/hich create a presumption of the fact in issue. The quali- 
fication to the general rule is that it does not always follow merely because a fact 
is logically relevant that it is always relevant. Certain evidence though not logically 
incompetent, may be excluded on the ground of its unimportance, when compared 
with an abundance of better evidence easily available; on the ground that it has 
no slight or remote a bearing on the case either in point of time or value, that it 
would be unjust and unreasonable to prolong and complicate a trial by its 
investigation ; on the ground of public policy. {Bur Jones § 135). In this connection 
it must be borne in mind that the whole law of evidence has evolved from trial by 
jury system. “Legal relevancy, which is essential to admissible evidence, requires 
a higher standard of evidentiary force. It includes logical relevancy and for 
reasons of practical convenience, demands a close conneciion between , the facts 
to be proved and the fact offered to prove it. All evidence must be logically 
relevant ; that is absolutely essential. The fact, however, that it is logically relevant 
does not ensure admissibility. It must also be legally relevant. A fact which 
“in connection with other facts, renders probable the existence of a fact in issue, may 
still be rejected, if, in the opinion of the Judge, and under the circumstances of the 
case, it is considered essentially misleading or too remote.’* — Best Evidence (Camp) 
§ 251. Stephen defines the word “relevant” as meaning that any two facts to 
which it is applied are so related to each other, that, according to tUe common 
course of events, one either renders probable the past present or future existence 
or non-existence of the other. Stephen's Dig, Ev, art This ^is a definition of 
logical relevancy. Logical relevancy plays a certain important part in the law 
of evidence, in that no evidence is admissible unless it is relevant. It does not 
follow that all evidence which is logically relevant is admissible and in fact much 
that is loeically relevant is excluded. Certain rules are laid down, founded on 
various considerations, by which many matters which are logically relevant are 
declared inadmissible. Legal relevancy is not different in its nature from logical 
relevancy. The only distinction is in its field of application. Legal relevancy is 
the attribute of all those logically relevant matters which are not declared 
inadmissible by one or more of an excluding rules., Stephen proceeds upon 
the theory that logical relevancy is the main condition of admissibility, and 
that all rules excluding evidence which is logically relevant are, therefore, 
exceptions to the general rule. Other writers such as Best have distinguished be- 
tween logical and legal relevancy, finding the latter to apply to all those facts which 
are not excluded by any of the excluding rules o( evidence. But if what is legally 
relevant can only be determined by this exclusionary method, it is of little use to 
retain the term. In general, it may be said, that what is logically relevant is 
admissible, unless it comes within the terms of one or more of the rules of 
exclusion, McKelvfs Law of Evidence p. 166 ; see also 1914 M. W. N. 931. 

Exclusion of evidenoe.-^Under the Evidence Act, admissibility is the 
rule and exclusion is the exception, and circumstances, which under other system, 
might operate to exclude are under the Act, to be taken into consideration only 
in judging of the value to be allowed to evidence when admitted. 16 B. 661 ; See 
also II 8. H. C. R. 121 ; 8 W. R. 169 ; 15 W. R. 49 ; but see 6 C. 193 ; 22 W. R. 
355. 356, 357. Question as to the admissibility of evidence should be decided 
as they arise and should not be reserved until judgment in the case is 
given. U. B. R. (1897-1901) Vol. II, 376 ; 13 C. L. J. 18 ; 86 Ind. Cas. 817 ; 
50 Ind. Cas. 481 ; 82 Ind. Cas. 974 ; 9 W. R. 587 I A. L J. Diary 24 ; 2 C. W.N. 
188 (190) ;but see 30 C, W. N. 559. Where a Judge in doubt as to the admissi- 
bility of a particular piece of evidence he should declare in favour of admissibility 
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rather than of non-admissibility. 12 A. i ; 21 B. 698. The admission of hearsay 
evidence is prohibited. 7 W. R. Cf. 2 j 7 W. R. Cr. 25 ; 13 O. C. 309=8 Ind. Cas, 
379 ; 2 W. K. 252 ,• 10 W. R. 75 ; 24 W* R» Cr. 77 ; 2i C. W. N. 345, (P. C.). 

6. Facts which, though not in issue, are so connected with a fact 

in issue as to form part of the same transaction, 
are relevant, whether they occurred at the same 
time and place or at different times and places. 

lllustraiions, 

(a) A is accused of the murder of B by beating him. Whatever was said or done 
by A or B or the by-standers at the beating, or so shortly before or after it as to 
form part of the transaction is a relevant fact. 

{b) A is accused of waging war against the Queen by taking part of an armed 
insurrection in which property is destroyed, troops are attacked, and goals are bro- 
ken open. The occurrence of these facts is relevant, as forming part of the general 
transaction, though A may not have been present at all of them. 

(4 A sues B for a libel contained in a letter forming part of a correspondence. 
Letters between the parties relating to^ the subject out of which the libel arose, and 
forming part of the correspondence in which it is contained, are relevant facts, 
though they do not contain the libel itself. 

(a) The question is, whether certain goods ordered from B were delivered to A. 
The goods were delivered to, several intermediate persons successively. Each deli- 
very is a relevant fact. 

Scope. — Ail facts which are parts of the same transaction are relevant to each 
other, so that, when one of such facts is in issue, the others are admissible. Such 
facts which are thus parts of the transaction in issue are generally known as ^*res 
gestae"* {R. v. Ellis ^6 3 , and. C. 145). This rules as to is one of the 

clearest illustrations of relevancy, the connection between the facts being that 
they are all parts of the same “transaction’*. Once established that they are all 
parts of the same transaction, then each of such facts is relevant to the others, so 
that if any of them be in issue theTothers are admissible as relevant facts. Thereat 
and very substantial di^fhculty is to determine the limits of the transaction, and what 
facts are really part of it. {Cockle Cas, 64). Principles of the sections relating to rele- 
vancy of facts are mere rules of logic. (1914) M. W. N. 931. 

Basis of the theory. — Every act which is done, every event which happens 
is set in'a frame of surrounding circumstances which serve to make it stand out and 
appear.strohg and clear. These circumstances may consist of declarations, made at 
the.ume by participants in the act, of other acts done, of the position, condition, and 
appearance of inanimate objects, and of other elements which serve to illustrate the 
main act or event. Subject to reasonable and proper limitations such surrounding 
ciicumstances may be proved in evidence as a part of thing done {res gestae). So long 
as these circumstances do not consist of circumstances and statements, they are 
introduced as a matter of course, proved by either side without question, unless, 
indeed, they go too far away from the main- fact, when under rules having no relation 
to the subject of hearsay they are excluded. It is when they comprise statements, 
exclamatjons, answers to questions, and other verbal utterances by the participants in 
the act or event, that they occupy the attention of the Courts. If it had been 
possible to treat verbal utterances made under such conditions purely as acts 
and not in any sense as evidence of the things stated, the subject of res gestae 
would not have belonged under the head of exceotions to tHa 


Relevancy of facts^ forming 
part' of same transaction, 
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the step was not let down until after the plaintiff fell. In this case the statement 
was spontaneous and coincident with the event. Taken altogether, it is perhaps 
safe to say that in the case^ of no exception to the hearsay rule is there as little 
danger and as much assistance to the cause of justice as in this, taking into 
consideration the matter in which it has been applied. — McKelvefs Evidence 
PP* 343—345- 

Transaction, — A transaction is a group of facts connected together as to be 
referred to by a single legal name, as a crime, contract a wrong or any other 
subject of inquiry which may be in issue. Every fact which is part of the same 
transaction as the facts in issue is deemed to be relevant to the facts in issue, 
although it may not be actually in issue, and although if it were not part of the 
same transaction it might be excluded as hearsay. Whether any particular fact is 
^8. or is not part of the same transaction has the facts in issue is a question of law 

upon which no principle has been stated by authority and on which single judges 
have given different decisions. {Stephen's Digest Art, 3), See also ii C. W. N. 266 ; 
34 P. R. 1914. Cr,— 27. Ind. Gas. 664== 16 Cr. L. J. 184. Acts are not parts of the same 
transaction, unless they were done substantially at the same time; although they 
are similar in other respects. R v. Birdseye, 4 C. and P. 386. The word “transaction^’ 
is used a in limited sense in illustration (a i of this section and in more general sense 
in the remaining illustrations of the section, 15 B, 491. A transaction may be a 
continuous one extending over a length of time [Rawson v. Haigh^ 9 Moore, 217). 
Acts, declarations, and circumstances which constitute, or accompany and explain, 
the fact or transaction in issue, are admissible, for or against either party, as 
forming parts of resgestae {Phtp. Ev. 46). A “transaction^^ consists both of the 
physical acts and the words accompanying such physical acts, whether spoken by 
the porton doing such acts, the person to whom they were done or any other persons 
present. Such words are admissible in evidence as part of the transaction. 
\Thompson v. Trevmiori^ Skinner, 402 cited in Cockle Gas. 65), See also 34 P. R. 
^ 1914 Cr,=:27 Ind. Gas. 664=16 Cr. L. J. 184. 

Verbal Acts or Verbal Parts of an Aot.—There are other declarations 
which are admitted as original evidence, being distinguished from hearsay by their 
connection with the principal fact under investigation. The affairs of men consistbf 
a complication of circumstances so intimately interwoven as to be hardly separable 
from each other. Each owes its birth to some preceding circumstances so intimately 
interwoven as to be hardly separable from each other. Each owes its birth to soijae 
preceding circumstances, and, in its turn, becorne the prolific parents of others ; and 
each during its existence, has its inseparable attributes, and its kindred facts, mate- 
rially affecting its character, and essential to be known in order to a right understan- 
dingofits nature. These surrounding circumstances, constituting parts of them 
gestae may always be shown to the Court, along with the principal fact, and 
their admissibility is determined according to the degree of their relation to that 
fact, and in the exercise of the CourPs sound discretion ; it being extremely difficult, 
if not impossible, to bring this class of cases within the limits of a more particular 
description. The principal points for considerations are, whether the circumstances 
and declarations offered in proof were contemporaneous with the main fact under consi- 
deration, and whether they are so connected with it as to illustrate its character, 
Greenleaf% 108. Declarations in order to become part of the resgestae “must have 
been made at the time of the act done, which they are supposed to characterize and 
have been well calculated to unfold the nature and quality of the facts they were 
intended to explain, and so to harmonize with them as obviously to constitute one 
transaction*’ Per Hosmer C /. in Enos v. Tutlle p Gonn. 350, 

“Many acts are in themselves of an equivocal nature, and the effect of them 
depends upon the intention or disposition from which they proceed, which is in gene- 
ral best determined by the expressions accompanying them. ^ Whenever, therefore, 
the demeanour of a person at a given time becomes the object of the enquiry, the 
expressions, as constituting apart of that demeanour and as indicating his present 
intent and disposition, cannot properly be rejected in evidence as irrelevant.’* Evans^ 
Notes to Pothier, 11. 242. “What a man says, when he does a thing, shows the nature 
of his; act ’and is a part of the act ; it determines its character and effect ; tenancy 
is a continuance of acts in a certain relation to another, and declarations during the 
tenancy by a man that he is a tenant and of a particular person may be put as a 
part ot res gestad Rankin v. Trainbrook, 6 Watts, 390. 
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as. the physical acts in question, i?. v. BedingfUld^ 14 Cox. C. C. 341. But in i?, v. 
Foster 6 C and P. 325 a statement which followed the physical act, was admitted 
in evidence as a part of the transaction, although it was the last item of the transac- 
tion. A statement made by a third party may be relevant as part of the tran- 
saction, if he be actually present at the time. (i?. v. Fowkes, Stephen 4). 
"‘There is a principle in the law of evidence which is known asm ; that 

is the declarations of an individual made at the moment of a particular 
occurrence, when the circumstances are such that we may assume that his mind is 
controlled bv the event, may be received in evidence, beacuse they are supposed 
to be expressions involuntarily forced out of him by the particular event, and 

thus have an element of truthfulness they might otherwise not have 

But you are not to give any more weight to a declaration thus made, or 
any weight at all, unless you are satisfied that it was made at a time when it 
was forced out as the utterance of a truth, forced out against his will or 
without his will and at a period of time so closely connected with the transaction 
that there has been no opportunity for subsequent reflection or determination as to 
what it might or might not be wise for him to say**, Per Lacombe J. in U, S, v. Khig 
34 Fed. R. 314. “There must be no fair opportunity for the will of the speaker to 
mould or modify them. His will must have become and remained dormant, so far as 
any deliberations in concocting matter for speech or selecting words is concerned. 
Moreover, his speech besides being in the present time of the transaction, must 
be in the presence of it in respect to space. He must be on or near the scene 
of action or of some material part of the action. Hiy declarations must be the 
utterance of human nature, of genius homo rather than of the individual. Only 
an oath can guarantee individual veracity. But spontaneous impulse may be suffi- 
cient sanction for the speech of man as such— man, distinguished from this or that 
particular man. True, the verbal deliverance in each instance is that of an indivi- 
dual person. But if the state of his mind be such that his individuality is for the 
time being suppressed and silenced, so that he utters the voice of humanity rather 
than of himself, what he says is regarded by the law as in some degree trustworthy^'* 
Per Bleckley^ C. /. in Traveller'^s Ind. Co. v. Shephard^ 85 Ga. 77 ^* While it is 
said that the declaration must be contemporaneous with the main fact no rule can be 
formulated by which to determine how near, in point of tirne, they must be. No two 
cases are exactly alike and the determination of this question^ is separable from the 
circumstances of the case at bar. The transaction in question may be such that 
the res gesta would extend over a day or a week or a month.*^ Per Shelby in Jack 
V. Mutual R, F, Lz/e Association, 113 Fed 49. See 10 C. 302 ; ii C. W. N. 266 ; 9 B. 
H. C. 358. Statements made by members of unlawful assembly of their determina- 
non to force their way through a police cordon is evidence of res gestae Sind is 
adminisible to prove their mtemion. 3 Rang. 352=90 Ind, Cas. 918= A. 1. R, 1925 
Rang. 3,54 ; see also 34 P. R. 1914 Cr.=27 Ind. Cas. 664=16 Cr. L. J. 184, Evidence 
of witness that complainant informed them about theft long after the incident is 
not admissibe. A. I. R. 1934 Cal. 17=57 C. L. J. 447* As regards statement made 
to police vide 50 Ind. Cas. 487 ; 20 Cr. L. J. 311 = 17 A. L. J. 760. In a case of rape, 
the statement of the woman in admissible if made just after the occurrence. 43 
Ind Cas. 443= Cr. L, J. 155 ; see also 4 Lah. L. J. 491 ; A. 1. R. 1931 Mad. 233 • 
1930 M. W. N. 702 ; 7 Lah. L. J, 43^ > 42 C. L. J. 504= S3 C. 372 ; 50 C. L. J. 524. 
but see A. I. R.'i 930 Lah. 337. 

7. Facts which are the occasion, cause or effect, immediate or otherwise, 
Facts which are the occasion, 

cause or effect of facts in issue. state of things under which they 

happened, or which afford an opportunity for 
their occurrence or transaction, are relevant. 

Illustrations, 

{a) The question is, .whether A robbed B. 

The^ fact that shortly before the robbery, B, went to a fair with money in his 
possession, and that he showed it or mentioned the fact that he had it to third 
persons, ate relevant. * 

(b) The question is whether A murdered B. 

- Marks on the ground, produced by a struggle at or near the place where the 
murder was committed, are relevant facts, ■ 

(c) The qu^tion is. whether A poisoned 



- , ^ ■ 
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_ The state of B’s health before the symptoms ascribed to poison, and habits of 
B, known to A, which afforded an opportunity for the administration of poison, 
are relevant facts. 

Bcope—This section admits a very large class of connected facts in addition 
to those admitted by the last section. Here it should again be observed that the 
\’»^ight to be attached to such facts when admitted must, of necessity vary. An 
effect may be conclusive proof of the primary act having been done, e. g. the birth 
of a child. On the other hand the existence of an opportunity may go but a very 
short way towards proving the committal of an act by a specified person since the 
same opportunity may have laid open to many others. {Field Ev. 20) Every 
fact IS connected with numberless other facts by ties more or less close. It may 
often be difficult for a judge to say whether a fact can or cannot be properly said 
to “form part of a transactiozi’' within the meaning of section 6. This section meets 
this difficulty by embracing a larger area of facts, leaving the transaction itself. 
It provides for the admission of several classes of facts, though not, possibly, form- 
ing part of the transaction, are yet connected with it in particular modes, and so 
are relevant when the transaction itself is under enquiry. These modes of con- 
nection are (i), as being the occasion or cause of a fact ; (2) as being its effect ; 
(3), as giving opportunity for its occurrence ; (4) as constituting the state of things 
under which it happened. They are in truth different aspects of causation. 
(Cun, Ev. gi\ 

Principle. — “The competency of a collateral fact to be used as the basis of 
legitimate argument is not to be determined by the conclusiveness of the inferences, 
It may afford in reference to the litigated fact. It is enough if these may tend, 


Ooossion, Cause and effect. — ^These are different aspects of causation. If 
they are parts of the same transaction, they are admissible under s. 6, and 
also under this section. Now the question is what facts not part of the 
same transaction are admissible in evidence. Such facts are either similar or 
dissimilar. When the facts are dissimilar they are clearly inadmissible. Facts 
of this class, though often not destitute of moral weight, are rejected as legal 
evidence on grounds of convenience, since they tend to embarrass the inquiry 
with collateral issues, prejudice the parties with the jury, and encourage attacks 
without notice. The maxim ^Ees mier alias actae utteri mere non dehurt is fre- 
quently supposed to express the principle of exclusion in such cases ; but this is 
incorrect, for similar transaction inter ^partes would be equally inadmissible 
in this relation. The principle of the maxim appears, indeed, to fail altogether 
as a test of relevancy since an examination of this chapter will show that most 
of the transactions here is declared relevant are res inter alios while others that 
are irrelevant are res mter partes. The maxim has its principal utility in the 
domain^ of substantive law, (Phip Ev, T2^. 126.). But where there is some logical 
connection between the fact offered as evidence and the issuable fact, or where 
proof of the former tends to make the latter more probable or improbable the 
testimony proposed is relevant, if not too remote {Bur Jones Ev. S, ijS), So 
the admissibility of similar facts as direct proof of the fact in issue depends, not 
on personal, but logical privity ; and is mainly a question of degree, or of our 
knowledge and understanding of the causes of events, as to which, in many 
cases the progress of science may change the law. In proportion as the element of 
personality, the interjection of the free will of the human being diminishes, 
we become more certain of the effects of a causative force, and more ready to 
admit such evidence. {Phip. Ev^ 126.) On this principle this section lays 
down that those facts which are the occasion, cause and effect of relevant facts 
or facts in issue are admissible in evidence. 

Opportunity. — Opportunity must always be relevant ; for no circumstances can 
be more affirmative of a charge than that the accused had an opportunity of 
committing the crime. On the strength of this rests the force of a defence founded 
on alihi, ^ But the Judge must be on his guard against jumping hastily from 
opportunity for, to commission of a crime. There can be no crime without an 
opportunity ; but there is a wide gulf to be bridged over by evidence between 
opportunity and commission. This is well illustrated by a case cited by Best from 
Starkie in which a female servant was charged with having murdered her mistress-. 
No persons were in the house but the deceased and the prisoner, and the doors 
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Motive, preparation and pre- 
vious or subsequent conduct. 


and windows were closed and secure as usual. The prisoner vvas condemned 
and executed, chiefly on the presumption that no have had access 

to the house ; but it afterwards appeared, by the confession of one of the real 
muVderers, that they had gained admittance into the house, which was situated 
in a narro^ street, by means of board accross the street from an «PP« 
an opposite house, to an upper window of that in which the deceased . and th 

having committed the murder they retreated the same way, leaving no traces behind 
them. (Nortonio4). Facts showing the circumstances and position o. the parues 
whose conduct is in question are generally relevant to such conduct. So, 
of opportunity is relevant to the question whether a certain act was done. 
staiiLial evidence is admissible not only in the absence of direct evidence, but also in 
aid of direct evidence. Dowlings. lo Irish C. L. R, 236. 

_Xhe theory of an alibi is that the fact of presence elsewhere is essentially 
inconsistent with the presence at the place and time alleged, and therefore with per- 
sonal participation in the act. Wigmore Bv § 136. Where an accused takes the defenc 
•founded on an alibi, reasoning from probabilities cannot take the place of evidence. 
138 Jnd. Cas. 862=32 Cr. L. J. 63=31 P* L* 612 = A. I. R. 1930 Lah. 337 - 

Illustrations. — Illustration (a) is an instance of facts relevant as giving occasion 
or opportunity ; (b) of facts constituting an effect (c) of facts constituting the state 
of things under which an alleged fact happened. Cumtingham gx\ 

8. Any fact is relevant which shows or cons- 
titutes a motive or preparation for any fact in 
issue or relevant fact. 


The conduct of any party, or of any agent to any party, to any suit or pro- 
ceeding, in reference to such suit or proceeding, or in reference to any fact in 
issue therein or relevant thereto, apd the conduct of any person an offence 
against whom is the subject of any proceedings, is relevant, if such conduct 
influences or is influenced by any fact in issue or relevant fact, and whether it 
was previous or subsequent thereto. 

Explanation /. — The word ‘^conduct’® in the section does not include 
statements, unless those statements accompany and explain acts other than 
statements; but this explanation is not to affect the relevancy of statements 
under any other section of this Act. 

.. Explanation 2. -—When the conduct of any person is relevant, any state- 
ment made to him or in his presence and hearing which affects such conduct, is 
Tdwnt/ • ; 

;■■■ .i, ' / 

Illustrations. 


{a) A is tried for the murder of B. 

The fkcts that A murdered C, that B knew that A had murdered C and that B 
had tried to extort money from A by threatening to make his knowledge public are 
relevant. 

(b) A sues B upon a bond for the payment of money, B denies the making of 
the bond. 

The fact that at the time when the bond was alleged to be made, B required 
money for a particular purpose, is relevant. 

(£:) A is tried for the murder of B, by poison. 

The fact that, before the death of B, A procured poison similar to that which was 
administered to B is relevant. 

{d) The question is whether a certain document is the will of A, The facts 
that not long before the date of the alleged will A made inquiry into matters to 
which the provisions of the alleged will relate ; that he consulted vakils in reference 
to making the will, and that he caused drafts of other wills to be prepared, of which 
he did not approve are relevant. 

(e) A is accused of a crime. 

The facts that, either before or at the time of, or after the alleged Crime, A pro- 
vided evidence which would tend to give to the facts of the case an appearance 
favourable to himself, or that he destroyed or concealed evidence or prevented the 
presence or procured^ the absence of persons who might have been witnesses or 
suborned persahs.fo give false evidence respecting it are relevant. 
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(/) The question, is whether A robbed B. 

The facts that after B was robbed, C said in A*s presence— ‘the police are com- 
ing to look for the man who robbed B/' and that immediately afterwards A ran 
away,, are relevant. 

i^) The question is, whether A owes B rupees 10, 000. 

The facts that A asked C to lend him money, and that D said to C in A’s pre- 
sence and hearing — '"I advise you not to trust A for he owes B ro, ooo rupees, 
said that A went away without making any answer, are relevant facts. 

(k) The question is, whether A committed a crime. 

The facts that A absconded after receiving a letter warning him that inquiry was 
being made for the criminal, and the contents of the letter, are relevant. 

(z) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he absconded, or was 
in possession of property or the proceeds of property acquired by the crime or 
attempted to conceal things which were or might have been used in committing it. 
are relevant 

(/) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to 
the crime, the circumstances under which, and the terms in which the complaint 
was made, are relevant. 

The fact that without making a complaint, she said that she had been ravished 
is not relevant as conduct under this section, though it may be relevant — 
as a dying declaration under section 32, clause (i), or 
as corroborative evidence under section 157. 

(^) The question is, whether A was robbed. 

The fact that soon after the alleged robbery, he made a complaint relating to the 
offence, the circumstances under which, and the terms in which, the complaint was 
made, are relevant 

The fact that he said he bad been robbed without making any complaint, is not 
relevant, as conduct under this section, though it may be relevant — 

as a dying declaration under section 32, clause (i), or 

as a corroborative evidence under section 157. 

Scope. — This section further illustrates the principle laid down in the preceding 
section. Under certain circumstances collateral facts are admissible when they fall 
within the definition of this section. The same principle underlies in the admission 
of these facts. So familiar is the practice of proving, as parts of the chain of evi- 
dence the preparation, motive, desire or intention of the party to do the act in quest- 
ion. On the same principle it is relevant to prove misconduct of the party in respect 
to the pending case, such as attempting to suppress or to fabricate testimony or bribe 
witness or jurors ; and so it is relevant to prove the demeanour of a party accused 
of a crime or tort, his flight or concealment and his falsehoods, his attempt to 
fasten the crime on others, his possession of property connecting him with the 
offence, or statements made in his presence likely to affect his conduct. So whene- 
ver any act may be proved, statements accompanying and explaining that act made 
by or to the person doing it may be proved, if they are necessary to understand it. 
In criminal cases (of rape) the conduct of the person against whom the offence is 
said to have been committed, and in particular the fact that ( she) made a com- 
plaint soon after the offence to persons to whom they would naturally complain, are 
deemed to be relevant ; but the terms of the complaint itself seems to be deemed 
to be irrelevant. ; When a person’s conduct is in issue or is, deemed to be, 
relevant to the issue, statements made in his presence and hearing by which his con- 
duct is likely to have been affected are deemed to be relevant. (Burr Jones Ev, 

§ f38). 

Motive, Preparation and conduct.*— Evidence is admissible not only of the 
facts in issue, but also of other facts which render the facts, in issue probable or im- 
probable by reason of their connection with or relation to them. Facts so connected 
with the facts in issue are said to be ‘‘relevant facts,” and they constitute what is 
known as “circumstantial evidence,” Thus facts which, supply a motive for an act, 
or constitute preparation for it, or conduct apparently infiaenced by the act, are 
relevant to. the question whether such an act was done by the person concerning 
whom such motive, preparation or conduct is proved* (R* y, Palmery Cockle 38,)* 
Lord Campbell in that case observed ; “With respect to the alleged motive it is of 
great importance to see whether there was a motive-for committing such a crime, or. 
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whether there was not, or whether there was an improbability of its having been 
committed so strongas not to be overpowered by positive evidence. But gentlemen, if 
there be any motive which can be assigned, I am bound to tell you that the adequacy 
of that motive is of little importance. We know from experience of Criminal Courts 
that atrocious crimes of this sort have been committed from very slight motives ; not 
merely from malice or revenge, but to gain a small pecuniary advantage, or to drive 
off for a time passing difficulties.” 

Case.-— The first information report against the accused is admissible under this 
section. 44 C. L. J. 253. 

Motive. A motive is that which moves a man to do a particular act. It is that 
which m his mind and ^ which moves him to act and whether the belief which 
produces that state of mind is true or false the motive remains the same and the 
truth or falsity of the belief is not really in question. 62 Ind. Cas. 545. Intention must 
not be confounded with motive. Intention shows the nature of the act which the man 
believes he is doing. Motive is the reason which induces him to do the act which 
he intends to do and does. Motive is sometimes very important as evidencing a 
state of mmd, which is a material element in the offence charged {Mayne's Cr. Law 

Ind. Cas. 38; 91 P. R! 

1866 Cr. ; 7 W. R. 60 ; 15 W. R. 46 : 5 W. R. 28 ; i W. R. 19. In the proof of 
certain crimes, where motive is an important element, evidence of motive will 

mvolvethe placingbeforethejury of a plan or scheme carried out or attempted by 
the accused, which may include the commission of other crimes. Mckelvey*s Evi- 
dence In (^nu V. Robinson. (1888) 146 Mass 571 = 16 N. E.452, X was tried 

lor murd^ of M. Evidence was offered of a scheme by X to kill Y, then to induce M 
under a policy under which Y had been beneficiary, and then 
to kill M. Is the evidence admissible” Allen /. observed : *‘In such cases there is a 
distinct and significant probative effect, resulting from the continuance of the same 
plan or simeme, and from the doing or other acts in pursuance thereof. It is some- 
what or the nature of threats, or declarations of intention, but more sepecially of the 
preparations for the commission of the crime which is subject of the indictments.” 
VLo ive for a crime, while it is always a satisfactory circumstance of corroboration 
convincing evidence to prove the guilt of an accused person, 
supply the want of reliable evidence, direct or circumstantial of the 
commission of the crime with which he is charged. 94 Ind. Cas. 9oi = A.LR. 1926 Lah. 
trv nrrt ^ P^^cf of motivc bccomes also essential while the passive evidence fails 

tances of an act being apparently motiveless is not a ground from which the existence 

2 pTT» «' Spa™? c bfifS, ?„£ed 

critne^and the absence of any proof of motives i« nof in if 1% f.! 
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Cas. 470 = 1933 592 = 34 Cr, L. J. 1009=10 O. W. N. xio8. Surrounding 

circumstances can be referred to judge mental state on previous occasion. 130 Ind. 
Gas, 269=32 Cr. L. J. 478 = A. i R. 1931 Pat. 52. 

Preparation.—Previous attempts to commit an offence are closely allied to 
preparation for the commission of it, and only differs in being carried one step 
further and maker to the criminal act of which however, like the former, they fall 
short. Besfs Evidence 404. 

Conduot, meaning of — Conduct is the expression in outward behaviour of 
the quality or condition operating to produce those effects. These results are the 
traces by which we may infer the moving cause. In point of time, conduct is clearly 
associated with the internal condition giving rise to it ; nevertheless the indication 
is strictly not a concommittant, but a retrospectant one because the argument is 
backward, from effect (conduct) to cause (internal condition). Wigmore § 190. 

Conduct of any party—The conduct of a party interested 
at the time when the facts occurred out of which the proceedini 
relevant. • ^ 

R. Cr. 5 ; 37 A. 39 Yj 30 A.'258 (P.^C.) 
word 

parties m a criminal prosecutionj as for instance 
7 A. 385 ; but see 53 C. 372, 


in any proceeding 

. ig arises, is extremely 

7 A. 385 (F. B.) at p^394 ; see also 22 C, 391, 404 406 ; 29 A. 46 ,* 5 W. 
‘ J 90 Ind. Gas. 433 = 42 C. L. J. lu. The 

'party^v includes not only the^ plaintiff and the defendant in a civil suit, but 

*: : : 3, a prisoner charged with murder. 
... A person’s conduct consists not only in what he does 
but also what he refrains from doing and the latter is often more significant. 43 C. 
322 ; 24 W. R. 176. Conduct need not be contemporaneous. Wkitely Stocks Vol. If, 
p. 856 ; I Q. B. 60 ; but see 14 Case. 341. A fact can be proved by conduct of a party 
and by surrounding circumstances. 30 A. 251 (266) P. C. ; 5 W, R. Cr. 5. The 
acts of the accused are not dealt with by s 27 and are relevant under s. 8. 6 A. L. J. 
839 (F. B.) = 3I a. 592 = 3 Ind. Cas. 20 ; see also A. I. R. 1934 Lah. 695 = 35 P- L^'rI 
738=1934 Cr. C. 1009 ; 39 C. W. N. 368. The gesticulation of a deaf mutes at the 
place where a dead body was found during the police enquiry, and subsequently in 
Court are not admissionable against the accused as conduct under s. 8 of the 
Evidence Act. 5 O. C. 246. But the signs made by the deceased, being the 
conduct of a person an offence against whom is the subject of a proceeding are 
relevant under s. 8 of the Evidence Act. 7 A, 385 = A. W. N. 1885, 78 (F. B.j. A 
letter written by the deceased some months before his death to the Commissioner 
of Police requesting police protection against apprehended assults by the second 
accused is admissible in evidence under this section as containing statements which 
accompany and explain the conduct of the deceased. 34 Bom. L. R. 1087. Letter 
written by person immediately after date of retirement intimating bank his securance 
from firm and his consequent inability to gurantee its account is admissible. A. I. 
R, 1932 Cal. 236=54 C. L. J. 51^=59 C. 40 = 35 C. W. N. 705. Statements of 
persons writing alleged forged deed and one presenting same for registration are 
admissible under s. 8 as accompanying and explaining conduct. 1933 M. W. N. 96. 
Though the statement made by the accused to the police may be inadmissible under 
s. 162 Cr, Pro. Code, evidence of their conduct is certainly admissible under s. 8. 
A. L R. 1932 Mad, 391. Fact of production of share of property by accused' is 
admissible as conduct under s. 8. A. I, R. 1932, Bom. 286=56 B. 172. Where 
a particular act is accomplished upon a statement, the statement and act 
so blended together as to form part of the thing observed are admissible. 143 Ind, 
Cas. 17=34 Cr. L. J. 505 = A. I. R. 1933 Nag. 136. In case of complaint by a ravished 
woman, terms in which complaint is made are relevant as conduct, but not relevant 
as direct proof of the act A. L R. 1931 Mad. 233 = 32 Cr. L. J. 751= 1930 M W N 
702 ; see also 17 N. L. J. 189 ; A. 1. R. 1926 Pat 58 ; 82 Ind. Cas. 142 ; 4 Lah! 
491 ; 31 P. L. R. 391. The conduct of a person who is not a party is not relevant 
17 N. L. J. 274. As regards conduct of accused in pointing out the place where the 
crime was committed or articles are found vide. 86 Ind. Cas. 664=26 Cr. L T 840 • 
35 Ind. Cas 962=17 Cr. L. J. 402; 1929 Cr. C. 426=A. I. R. 1929 Lah. *794 : 02 
Ind. Cas. 939; 21 Bom, L. R. 724=52 Ind. Cas. 601 = 20 Cr. L. J. 681 ; 152 Ind. 
Cas. 473=11 O. W. N. 1383. Where the evidence against a person charged with an 
offence under s. 147 I. P, Code is open to doubt his conduct sometime after the 
occurrence cannot be taken to be such evidence of conduct under s. 8 as can be 
urged against him in the case. 54 Ind. Cas. 775=21 Cr. L. J. 167. Where a person 
had no part in crime and is not called as a witness, his conduct is not relevant. 
A. L R. 1935 Nag. Si, Statement of accused after arrest in course of investigation 
giving false name is not admissibte. A. I. K. 1935 Mad, 479. 
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Flight — Flight from justice and its analogous conduct, have always been deemed 
indicative of a consciousness of guilt. 5 W. R. Cr. 28 ; see also gX. 528 (568) ; 63 
Ind. Cas, 545 ; 35 P. L, R. 740. In a case where the only evidence against the 
accused was that he absconded after the murder of a person, it was held that the 
fact of an accused’s absconding was not inconsistent with his innocence knowing 
that an incorrect accusation has been brought against him. 4 P. L. R. 1915== 16 
Cr. L. J. i 56«27 Ind. Cas. 219 ; see also 22 Bom. L. R. 1274. 

Explanation I.— Explanation I points out that mere statements as distinguished 
from acts do not constitute conduct. Conduct may be equivocal or insensible 
without statements explanatory or elucidatory of it. Statements accompanying act 
are in fact part of the res gestae just as much as the acts themselves. They are 
often absolutely necessary to show the animus of the actor. Bate man v, Bailey, 
5 Term R. 512 ; Hyde v. Palmer^ 3 B & C. 657 ; Benison v. Cartwright, 5 B & C. i. 
“This explanation points to a case in which a person whose conduct is iri dispute 
mixes up together actions and statements ; and in such a case those actions and 
statements may be proved as a whole. For instance a person is seen running down 
a street in a wounded condition, and calling out the name of his assailant, and the 
circumstances under which the injuries were inflicted. Here what the injured 
person says and what he does may be taken together and proved as a whole. But 
the case would be very different if some passers-by stopped him and suggested some 
name or asked some questions regarding the transaction. If a person^ were found 
making such- statements without any questions first being asked ; then his statements 
might be regarded as a part of his conduct. But where the statement is made merely 
in response to some question or suggestion, it shows a state of things introduced, 
not by the fact in issue, but by interposition of something else/* Per Petresam C, /. 
m Empress V. AMulla, 7 A. 385, 395, 396; see also 3 B. 12(17); ii B. H. C. 
242; 45 Ind. Cas. 904; A. I. R. 1928 Pat. 162 = 106 Ind. Cas. 698=6 Pat. 747. 
This section so far as it admits a statement as included in the word_ ‘‘conduct" must 
be read in connection with sections 25 and 26, and cannot admit as statement as 
evidence which would be shut out by those section. 14 B. 260 (F. B.). 

Explanation II. — Under this explanation another class of statements 2. e. 
statements which affect the conduct of a person, whose conduct is relevant under 
this section, is admissible. The conduct of A in illustrations (/), (g) and (h) shows 
nothing unless the statements are put before the tribunal. Here the statements 
made in the presence of the party are admissible as the ground work of their conduct. 
Here the conduct of A is equivocal and statements are admissible to explain that 
conduct as part of the res gestae under the rule of Verbal Act doctrine explained in 

6. In this explanation statements includes document addressed to a party. Vide 
illustfatiott (b) Peg v. Thompson^ (1910) ^ E. B. 640. “But before a bare statement 
made by another person in an accused*s presence and prejudicial to him is allowed 
to be used as evidence against him, there must be something in the shape of action, 
conduct or words, which in the opinion of the Judge, would justify the Jury in 
drawing an inference that the accused substantially admitted the story told against 
him*’ Per Hawkins /. in P v. Smith, 18 Con. 72 ; see also lo C. 302 ; 12 Ind. Cas. 
87-12 Cr. L. J. 479. 

Subseq-aent conduofe of the accused.— Where once the crown has esta- 
blished the guilt of the accused by the evidence of prosecution witnesses then the 
subsequent conduct of the accused may be utilised as furnishing further proof of the 
correctness of the conclusion as to the guilt of the accused drawn from the evidence 
of the prosecution witnesses. By itself however it can furnish no legitimate proof of 
the guilt of the accused. 126 Ind. Cas. 684=31 Cr. L. J. 1081 = A. I. R. 1930 Oudh, 
324=7 O. W. N. 564. 

9* Facts necessity to explain or introduce a fast in issue or relevant fact, 

Facts necessary to explain inference sugges- 

or introduce relevant facts. issue or relevant fact, or which 

, establish the identity of any thing or person 

whose identity is relevant or fix the time or place at which any fact issue 
or relevant fact happened, or which show the relation of parties by whom 
any such fact was transacted, are relevant in so far as they are necessary 
for that purpose, - 
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Illustrations, 

{a) The question is, whether a given document is the will of A. 

The state of A*s property and of his family at the date of the alleged will may 
be relevant facts. 

{b) A sues B for libel imputing disgraceful conduct to A ; B affirms that the 
matter alleged to be libellous is true. 

The position and relation of the parties at the time when the libel was pub- 
lished may be relevant facts as introductory to the facts in issue. 

^ The particulars of a dispute between A and B about a matter unconnected 
With the alleged libel are irrelevant, though the fact that there was a dispute may 
be relevant if it affected the relations between A and B. 

(<?) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from his 
house, is relevant, under section 8, as conduct subsequent to and affected by facts 
m issue. 

The fact that at the time when he left home, he had sudden and urgent business, 
at the place to which he went, is relevant, as tending to explain the fact that he 
left home suddenly. 

The details of the business on which he left are not relevant, except in so far 
as they are necessary to show that the business was sudden and urgent. 

{d) A sues B for inducing C to break a contract of service made by him with 
A. C. on leaving A’s service, says to A — ‘*I am leaving you because B has made 
me a better offer.’* This statement is ri relevant fact as explanatory of C*s conduct, 
which IS relevant as a fact in issue. 

^ {e) A, accused of theft, is seen to give the stolen property to B, who is seen to 
give It to A's wife. B says as he delivers it— '*A says you are to hide this.** B’s 
statement is relevant as explanatory of a fact which is part of the transaction. 

(/) A is tried for a riot and is proved to have marched at the head of 
a mob. ^ The cries of the mob are relevant, as explanatory of the nature of the 
transaction. 

Principle. — It would be practically impossible, in the conduct of an action, to 
plunge direct in medias res^ and Judge and jury alike seek for some introductory evi- 
dence, just as one hearing only the main incident of a story desires to know the cir- 
cumstances leading up to it and the results that flow from it. Those circumstances 
in reiation to an action or suit may not perse be relevant, but in connection with the 
main issues to be put before the tribunal, they are treated as the introduction to main 
matters or by way of inducement to it. They take the place of the preamble to a 
statute, which, while it has no power in itself, combined with the enacting clauses be- 
comes the statute. ^ The variety of this introductory or preliminary proofs, as great in 
number as the variety of the causes of action, prevents any attempt at classification, 
but the rule as to their relevancy is abundantly established. In view of these facts 
the preliminary questions leading to the introduction of relevant fact was held entire- 
ly proper. It follows that if introductory testimony ; not inherently relevant, is admis- 
sible a fortiori that should be .elevant, which will explain, illustrate, elucidate evi- 
dence already given. Indeed, it is now an every-day occurrence for such evidence to 
be received as relevant — evidence which, if considered abstractly and apart from 
other evidence, would amount to nothing, but taken in connection with other facts 
proved in the case, tends to explain and illustrate them, either by way of reinforcing 
the evidence of the one side or breaking the force of that given by the other by 
showing its misapplication, exaggeration or other reason for depreciation of its force 
or value. Thus an explanation of words used in a conversation, the demonstration of 
the use of a scientific instrument, testimony showing the conduct of a party bears a 
different construction from that he would have put upon it, a conversation which 
would otherwise be hearsay, are examples of the class of evidence referred to. Burr 
Jones Ev, § {a) and% /jy {b). So facts which are introductory and explanatory 

are always relevant. 9 B. L. R. 36 (50, Si)= W, R. Cr. 15 ; see also illustrations 
(a) and (b) and illustration (c) to s. 6. 

Explanation of facts. — If after the commission of a crime a person, whose 
name is mentioned as a participator in the crime, absconds, his conduct shows that 
he IS indeed concerned in the crime. Therefore, anything which tends to explain his 
conduct and furnishes a motive other than a guilty conscience is relevant under this 
section. GangaramY,Tmperator^62\vid. Cas. 545 = 22 Bom. L. R. 1274. Oral evi- 
dence is admissible to prove that the recital of consideration in a document is inno- 

Ind. Ev.— 4 ^ 
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cent 4 Mys- L, J. 104. The Bombay police received a telegram purporting to 
emanate from the Chief Commissioner of Police, Naya Salad, informing him that book 
drafts in duplicate had been stolen and it was feared that signatures would be forged 
and negotiation attempted in Bombay. A second telegram was received from Naya 
Salad in reply to inquiries made by Bombay Police. The accused cashed a draft 
at the French Bank, Bombay and presented another at the Eastern Bank, Bombay. 
The clerk informed his superiors and as a result the accused was arrested, it was 
held that the telegrams purporting to be sent by the Naya Salad Police were relevant 
to explain the conduct of the clerk of the Eastern Bank and the Bombay Police and were 
therefore admissible in evidence under this section. 91 Ind. Cas. 690=27 Bora. L. 

1373=49 B. 879 = A. 1 . R. 1926 Bom. 71. A recital in a sale deed between stran- 
gers to the suit comprising property not in suit, to the effect that it is bounded 
by the suit property belonging to one of the parties to the suit is not admissible 
in the suit. 30 C. W. N. 761 = 97 Ind. Cas. 265 = A. I. R. 1926 Cal. 948. 

Facts wMoh support or rebut an inference.— -The absence of entry in a 
book of account has no doubt been regarded as a relevant fact not under s. 34, but 
under ss. 9 and ii to prove that an alleged payment was not made. 19 C. W. N. 

612 = 28 Ind. Cas. 705 ; 74 Ind. Cas. 383=36 C. L. J. 389 ; 15 C. L. J. = i7 C. W. N. 

108 ; 4. C, W. N, C. C. Vn ; 25 A. 90 ; A. I. R. 1928 Nag. 153. 

.. Indentity. — It remains to observe on identity in the section, that sometimes evi- 
dence, which would be otherwise inadmissible becomes so, either as serving to identify 
the prisoner, or some article in his possession, as connected with the commission of 
the crime. Thus, in an indicment for Arson, evidence has been admitted to show 
that propertjr, which had been taken out of the house at the time of the fire was 
afterwards discovered in the prisoner’s possession. R. v. Richman, 2 East P. C. 
1035 (Norton Ev. 119) ; see also 18 A 78 ; i C. W. N. 33 ; 9 C. W. N. 

520. 

10 . Where there is reasonable ground to believe that two more persons 

, have conspired together to commit a offence or 

sJmorfifrtfel-eS to^cTm- an_ actionable wrong anything said, done or 
mon design. written by any one of such persons in reference 

to their common intention, after the time when 
such intention was first entertained by any one of them, is a relevant fact as 
against each of the persons believed to be so conspiring, as well for the 
purpose^ of proving the existence of the conspiracy as for the purpose 


S. 10] 
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as^ to what was done should be received against the other. It must be borne in 
mind, however, that the fact of the conspiracy is to be proved by evidence entirely 
outside of the admissions. It is probable that, in all cases of conspiracy where 
admissions are received, theiT reception could be explained on the ground that they 
are part of the resgestae. — Mackelvey's Law of Evidence p. 144. 

Scope. — The operation of this section is strictly conditional, upon there being 
a reasonable ground to believe that two or more persons have conspired to commit 
an offence. 37 C. 467=14 C. W. N. 11T4 ; see also 1930 M. W. N. 1264 ; 81 Ind. Cas. 
817=25 Cr. L. J. 1041 = 20 L. W. 202 ; 28 C. 797 ; 18 C. L. J. 590. Section 10 is based 
on principle of agency. A I. R 1932 Bom. 56 = 33 Cr. L. J. 1159=55 B. 839. This 
section is intended to make evidence communications between different conspirators, 
while the conspiracy is going on, with reference to the carrying out of the conspiracy. 

38 C. 169= IS C. W. N. 25 ; 28 C. 797. A conspiracy within the terms of this 
section contemplates something more than the joint act of two or more persons to 
commit an offence, 4 C. W. N, 528. ^ This section says that reasonable ground for 
belief in the existence of a conspiracy should be shown before evidence is given 
of the facts of persons, who but for such conspiracy, would be strangers to one 
another. The existence of fact of a conspiracy must be proved before evidence 
can be given of the acts of any person not done in the presence of the prisoner. 

50. 0,321. See also ii P. W. R. 1915. What has to be established under this 
section to make documents found in the possession of one of several persons accused 
of conspiracy^ admissible against the other accused, is, that there is reasonable 
ground to believe in the existence of a conspiracy amongst such persons. It is not 
necessary for this purpose to establish by independent evidence that they were 
conspirators. 16 C. W. N. 1105 V 30 C, 983, See also 25 B. 230 j 9 B. L. R. 

App. 36 ; 7 B. L. R. 63 ; 46 C. 700 ; 25 Bora. L. R. 248 ; 46 C, 215 = 23 C. W. N. 

193=46 Ind. Cas. 152; 42 C. 957=19 C, W. N. 676=21 C. L. J. 331. But the 

statement of an accused after arrest is not admissible under this section. 46 C. 

700. This section is wider than the English law on this subject, which requires 
that acts and declarations of other conspirators must be in furtherance of the 
common purpose. Nor a conspirator who has severed his connection with the 
conspiracy is liable for the acts or declaration of the conspirators after severence. 
{Phipsony^f). 

Conspiracy. — “The crime of conspiracy is complete, if two or more than two 
should agree to do an illegal thing, that is, to effect something in itself unlawful 
or to effect by unlawful means something which in itself may be indifferent or 
even lawful. It has accordingly been always held to be the law that the gist of the 
offence of conspiracy is the bare engagement and association to break the law, 
whether any act be done in pursuance thereof by the conspirators or not.’’ Per 
Tindal C. J. in 0 * Connell'^, R. ii C. E. & F. 155 ; see also 42 C. 957=19 C. W. 

N. 676. It is undobtedly true the law does not take notice of the intention or the 
state of the mind of the offender and there must be some overt act to give expression 
to that intention. 31 C. W. N. 239. 

Proof of conspiracy. — Direct evidence is not essential to prove the conspiracy* 

It need not be shown that the parties actually came together and agreed in express 
terms to enter in and pursue a common design. Underhill Cr. Ev. § 491. In many 
cases the existence of conspiracy is a matter of inference deduced from criminal 
or unlawful acts done in pursuance of a common criminal purpose. Rv, ^iscoe, 

4 East 165 (171)? Mulcahy v. 7?. L. R. 3 H. L. 306 (317) j see also 9 Bom, L. R. 
347^; 92 Ind. Cas. 419, Possession of seditious literature by one member is evidence 
against the others as to the object of the association and even where such possession 
was obtained before the association was formed. 46 C, 215=28 C, L. J. 25 = 23 
C. W. N. 193, The mere association of an accused with any of the conspirators 
is not enough by itself to convict him of being a member of the conspiracy. 

39 C. L. J. 151 = 83 Ind. Cas. 513. Criminal conspiracy may be proved by direct 
or circumstantial evidence, 92 Ind. Cas. 419=27 Cr. L. J. 243=20 S. L. R. 

A. I. R. 1626 Sind. 171 ; see also 5 Cr. L. J. 323 ; 32 M. 3 ; 35 C. L. J. 279. 

Actionable wrong, — The acts and declarations of co-trespassers in civil 
actions and Indeed of all persons combined for a common object whether civil or 
criminal are governed by the same rule. The acts and declarations of joint 
tort-feasors are not however reciprocally admissible hnless combination^ for a 
common object be proved. {Phvpson ^ 4 ). In civil actions the declarations of . 
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co-trespassers are subject to the same rule. If they are mere narratives, they are 
evidence only against the makers t if they form part of the res gesiae they are evi- 
dence against all. This section applies to an ’‘actionable wrong’’ as well as a criminal 
offence. {Norton 123.) ' ^ 

Difference between English and Indian Law.—The provisions of this 
section are wider than those of the English law, according to which the act or 
declarations must have been done or said, not only with reference to the common 
inteniion but also in pursuance of the same. So this section renders^ admissible in 
cases of conspiracy much evidence which is not ordinarily admissible under the 
English Law. S Oudh Cas. 321 ; A. I. R. 1927 Oudh. 369=1 Luck. C. 339. This 
section makes evidence communicatious between different conspirators while 
conspiracy is going on, with reference to the carrying out of a conspiracy. But it 
is not intended to make evidence the confession of a co-accused and put it on the 
same footing as a communication passing between conspirators, or between 
conspirators and other persons, with reference to the conspiracy.^ 15 C. W. N. 
25=5380. W. N. 169. Letters written by one conspirator may be evidence against 
others even when they are not written in fartherance of the conspiracy. 17 W, 
R. Cr, IS ; 7 B. L. R. 63=^15 W. R. Cr. -25. The illustrations to the section 
is inconsistent with the section, 28 Ind. Gas. 738=11 P, W. R. 191$“ ^7 P. R* 
1915 Cr. 

Conspiracy must be proved.— This existence of the conspiracy must be 
proved before giving evidence of the acts of the alleged conspirators, and isolated 
acts may be proved as steps by which the conspiracy itself may be established. 
Fort V. Elliot^ 4 Ex. 78 ; 31 Bom. L. R. 515 ; 116 Ind. Cas. 756=30 Cr. L. J. 
646= A. I. R. 1929 Pat. 145 (F. B.) ; A. 1 . R. 1933 All. 690=34 Cr. L. J. 690= 
1933 A. L. J. 799. 

Anything said or done.— A letter written by a person who is a stranger to the 
transaction is not admissible. 25 Bora. L. R. 24g. In s. 10 ‘'anything said’’ would 
include the statement made, speeches delivered, or declarations made. ‘'Anything 
done” must be some act done and not merely the intention or knowledge of the 
person. “Anything written”, would include (i) a manuscript whether signed or 
unsigned written by the person, and (2) matters trascribed by him on a type writer. 
A. I. R. 1933 AIL 690=145 Ind. Cas. 481 = 1933 A. L. J. 799=1933 Cr. C. 1202 \ 34 Cr. 
L. J, 967 = A. I. R. 1933 All. 690. Statement during trial is not as conspirator in 
furtherance of common intention of conspiracy. A. I, R 1933 Oudh. 86=34 Cr. L. 
J. 124=141 Ind. Cas. 192, The question whether a post card written by the 
accused after his arrest to another accused person is admissible in evidence depends 
on whether the provisions of section 10 have heed complied with, A. I, R. 1932 
CaL 557=33Cr. L. |* 450=137 Ind. Cas. 317. A document written by a woman 
since deceased in which she described her conversations with a third person in which 
she said that he told her that among his revolutionary friends was the accused, to 
whom he was accustomed to turn for guidance, is admissible under s. 10 as the state- 
ment if proved is itself a relevant fact by virtue of s. 10. A. I. R. 1934 CaL 221 (F. B.) 
= 35 Cr. L. J. 334, Confession of a co -conspirator is also admissible. 38 C. W. 
N. 1015. 

When facts not otherwise ^ Facts not otherwise relevant are rele- 

relevant become relevant. 

(1) if they are inconsistent with any fact in issue or relevant fact. 

(2) if by themselves or in connection with other facts they make the 

existence or non-existence of any fact in issue or relevant fact 
highly probable or improbable* 

Illustrations, 

{a) The question is, whether A committed a crime at Calcutta, on a certain day. 
j;; The fact that, oil that day, A was at Lahore is relevant. 

The fact that, near the time when the crime was committed, A was at a distance 
from the place where it was committed, which would render it highly improbable 
though not impossible, that he committed it, is relevant ’ 

{h) The question Js,, whether A committed a crime. 
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The circumstances are such that the crime must have been committed either by 
A, B, C, or D, Every fact which shows that the crime could have been committed 
by no one else, and that it was not committed by either B, C, or D, is relevant. 

Scope.—- The words of this section are very wide, and under it, all evidence 
which would be held admissible under English law would be properly admitted 
under the Evidence Act. The Courts are justified in looking to English decisions 
to elucidate the meaning of the Evidence Act, and the evidence which Judges in 
England have admitted and Juries have acted upon, must be held to be clearly 
within the terms of ss, ii, 14, and 15, 16 B. 414. ^‘Tliis section is, not doubt ex- 
pressed in terms so extensive that any fact which can, by a chain of ratiocination, 
be brought into connection with another, so as to have a bearing upon a point in 
issue, may possibly be held to be relevant within its meaiiing. But the connections 
of human affairs are so infinitely various and so far-reaching, that thus to take the 
section in its widest admissible sense would be to complicate every trial with a 
mass of collateral inquires limited only by the patience and the means of the 
parties. One of the objects of the law of evidence is to restrict the investi- 
gations made by Court within the bounds prescribed by general convenience, 
and the object would be completely frustrated by the admission on all occa- 
sions of every circumstance on either side having some remote and conjec- 
tural probative force, the precise amount of which might itself be ascertainable 
only by a long trial and a determination of fresh collateral issues, growing up in end- 
less succession, as the enquiry proceeded. That such an extensive meaning was not 
in the mind of the legislature, seems to be shown by several indications in the Act 
itself. The illustrations to this section do not go beyond familiar cases in the 
English Law of Evidence.’* Per West /. in Reg, v. Parbhu Das^ ii B. H. G. R. 90 ; 
see also A. I. R. 1928 Cal. 893 ; 16 B. 414 (430) ; 47 C. 671. The framer of the Act, 
also observed : ‘‘The meaning of the section would have been more fully expressed 
if the words to the following effect had been added to it :—‘N o statement shall be 
regarded as rendering the matter stated highly probable within the meaning of this 
section unless it is declared to be a relevant fact under some other section of this 
Act.* {Stephen's introduction p. 161). In order that a collateral fact may be admis- 
sible as relevant under this section, the requirements of the law are.— (rj that the 
collateral fact must itself be established by reasonably conclusive evidence, and (2) 
that it must, when established, afford a reasonable presumption or inference as to the 
matter in dispute. 6 Bom. L. R. 983. The terms of this section are no doubt wide 
but they must be read subject to other sections of the Act, and therefore the fact 
relied on must be proved in accordance with the provisions of the Act. If that fact 
is a statement made by a person who is not called or cannot be called, the statement 
cannot be admitted, unless it comes within the purview of subsequent sections of the 
Act, for example ss. 32 and 33. 9 A. L. J. 351, see also 9 Bom. L. R. 1047 ; A. I.R. 
1928 Cal. 893=110 Ind. Gas. 521. 

Highly probable. — The words ‘highly probable’ point out that the connection 
between the facts in issue and the collateral facts sought to be proved must be p 
mediate as to render the co-existence of the two highly probable,** Per Mttier L in 
Empress v. M, /. Vyapoory^ 6 C. 655, See also 16 B. 125 ; 30 C. 883 ; 18 Ind. Gas. 
997 — 13 M. L. J. 282. 

Cases. — The fact that no entry of the alleged payment was to be found in the 
defendant’s book is relevant under this section. 76 Ind. Gas. 327 = A. I. R. 1924 
Nag. 22 ; 4 C. W. N. cevii ; 15 C. L. J. 7=17 C. W. N. 108 ; 25 A. 90 ; but see 
10 C. 1024 ; 7 C. L. R. 356 ; 30 C. 231 {247), The point may now to be taken to 
have been set at rest by the judgment of the Judicial Committee in Imambandi v. 
Mutsaddi, 23 C. W. N. 50 (P. C.)=28 C. L. J. 409=45 C. 878. Where the fact of 
absence of entry was held relevant, its effect to be determined in the light of the 
general evidence in the case. Where the question is whether a man is a habitual 
cheat, the fact that he belonged to an organisation formed for the purpose 
of habitually cheating in concert is relevant under s. ii of the Evidence Act. 
37 C. 91 = 14 C. W. N. 49=5 Ind. Gas, 29. In a charge of forgery of evi- 
dence of possession by the accused of other documents suspected or even 
proved to be forged is admissible under this section. 1 1 B. H. C. 90. In a charge 
under s. 401. I. P. Code, a former judgment 25 years old convicting accused 
of dacoity was held admissible to show criminal tendency and not habit A. I. R. 
1925 Bom. 195 = 26 Bom. L, R. 1223=26 Gr. L. J. 1391=89 Ind. Cas. 527, In a 
trial for an offence under s. 4 (a) of the Prevention of Gambling Act, 1887, the 
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evidence that he was previously convicted of similar offence cannot be let in either 
under s. 54 or s. ii of the Evidence Act 28 B. 129. A cablegram purporting to be 
from one, in Calcutta was sent to P. in London. On the receipt of the cablegram 
and expressly referring to it P posted a reply to B. in Calcutta. that P’s 

reply to B would be a relevant fact under section ii and cogent evidence to show 
that B. was the sender of the cablegram. 22 Ind. Cas. 179= 18 C. L. J. 567= 18 
C. W. N. 386—15 Cr. L. J. 33. Where accused was charged for conspiracy to 
commit dacoity and under Arms Act, the fact that the accused was seen displaying 
revolver to companion is relevant under s. ii A. I. R. 1932 Cal. 474 — 33 Cr. L. J. 
854=59 C. 1361 = 55 C. L. J. 439. Where printed newspaper was found with accused, 
it is no evidence ot truth of facts stated therein unless their existence is made by 
other evidence highly probable, A. L R. 1933 All. 690=34 Cr. L. J. 967 = 1933 
799=145 Ind. Cas. 481. 

Horoscope.— -48 Ind. Cas. 400. 

12 . In suits in which damages are claimed, 
any fact which will enable the Court to determine 
the amount of damages which ought to be 
awarded, is relevant* 


In suits for damages, facts 
tending to enable Court to 
determine amount are 
relevant. . 

Notes.— Damages unless expressly admitted are deemed to be fact 
Evidence tending to increase u zJ * ’ ' ’ ‘ ‘ 

though not expressly ipolved in the issue. Thus, L .... action for We 
promise of marriage, plaintiff may give evidence of the defendant’s fortune 
obviously tends to prove the loss sustained by the plaintiff 
fox zdvilteiy y fames v, ^ ^ ^ ^ r 

^ 9' 79 i nor for malicious prosecution : 

to the purpose that damages are taken from a deep pocket Skor/ v. 

I>um. As. 1835 per Aiderson^ Roscoe’s N. S. 86. ' 

compensation for defamation of character, it 
o defendant should be allowed to show how I* / 

ScoU V. Simpson^ 8 Q. B, D, 491 ; Foot v. Tracy, i Johns. 46. 

i- opinion evidence.— In ordinary cases the Court 

■n amount of damages. Lincoln v. Railroad Co. 23 Wend (N. Y.) 425 

questions of damages, dependent, by some rule of law, upon subsidiary 
fief f questions persons specially qualh 

furaish the ifP'P opinions of experts as to values may 

SfScfo 2I7 ® measures of damages. Mackelvefs 

tScStoowleSSnhl^^^ “1^ presuined to be within 

*,*L t r M ^ ^ the jurors, is in issue, the testimony of witness acciuainted 

have‘nev«inhe 

Facts relevant when right or • the question is as to the 

custom is in question. existence of any right or custom, the following 

. . . tracts are relevant : — 

(a) any transaction by which the right or custom in question was 
created, claimed, modified, recognized, ascerted or denied, or 
^ which was inconsistent with its existence : 

( 0 ) particular ^ instances in which the right or custom was claimed, re- 

S'rf 0,°de^SfL“ “ 

Illustrations, 


. , , . ^ -- m issue. 

or diminish the^damage is of course, admissible, 
in an action for breach of 

— , ...2 J' for it 

r>.,,, r — —J; but not in an action 

jnaamgton^ 6^ C. and P. 5^9 J nor for seduction. Hodsoll 

for it is nothing 
Story^ Winton 
Where the question is as to 
, 't is plausible argument 
little the plaintiff had to lose. 
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such as is found in s. 48/'riglit and custom” in the section 13 must be understood 
as comprehending all rights and customs recognised by law, and therefore including 
a right of ownership, 10 B. 439 ; 31 B. 143 ; 12 M, 9 ; 15 M. 12 ; 16 M. 191 ; 
12 A. I, But the majority of Full Bench in Gu/ju Lalv, Fateh Lal^ 6 C. 187 (F. B,) 
held that the word right includes only incorporeal rights. But MUter /. dissented 
from the views taken by the majority and held that such contention is not warranted 
by any general principle. See also 2 C. W. N. 501. 

Custom. — “Customs’* accused in the sense of a rule which in a particular district, 
class or family has from long usage obtained the force of law must be {a) ancient : Ifi) 
continued, unaltered uninterrupted uniform, constant : (?) peaceable and acquiesced 
in ; {d) reasonable {e) certain and definite (/) compulsory and not optional to every 
person to follow or not. The acts required for the establishment of customary law 
must have been performed^ with the consciousness that they spring from a legal 
necessity and must not be immoral” {Woodroffe Ev, t6j)* 

Transaction. — Where a party sets up a particular right, judgments not inter 
partes in previous cases in which a similar right was asserted are admissible in evi- 
dence. 60 Ind. Cas. 142 ; 59 Ind. Cas. 734 J 4o Ind. Gas. 838 ; 64 Ind. Cas. 465 ; 65 
Ind. Cas. 522 ; 65 Ind, Cas. 525 ; 65 Ind. Cas. 699 ; 65 Ind. Cas. 398 ; i Pat. L. T. 
221 ; 78 Ind. Cas. 895. It is well established that although a judgment not mier 
partes may be used in evidence in certain circumstances, as a fact in issue, or as a 
relevant fact, or possibly as a transaction, the recitals in the judgment cannot be 
used as evidence in a litigation between the parties. 20 C. W. N. 643=23 C. L. J. 
583=35 Ind. Cas. 298 ; 28 C. W. N. 942 ; 82 Ind. Cas. 99 ; 40 C. L. J. 30=82 Ind. 
Cas. 392. See also 15 M. 12 ; 22 I. A. 60 ; 24 A. I. 10 ; 12 A. i ; 12 C. W. N. 730 ; 
22 C, S33 ; contra 6 C. 171 (F. B.) ; 13 C. 352 ; 10 B. 439 ; n M. 116 ; 12 M. 9. 
In this connection Ranade, J. in Lahshman v. Amrit^ 2^^ 'B. 598 observed : “It is not 
easy to reconcile this conflict of views in particular instances, but apparently the 
cases which decide that judgments, not inter parries, admissible in evidence 

proceed chiefly on the ground that those judgments are sought to be used as having 
the effect, more or less, of res judicata ; For that purpose a judgment inter paries 
alone can be admitted in evidence, but for other purposes, where judgments are 
sought to be used to show the conduct of the parties or to show particular instances 
of the exercise of a right or admission made by ancestors, or how the property was 
dealt with previously, they may be used under secs, ix and 13 as exceptions recog- 
nised under s. 43 as relevant evidence’*. The words of this section are very wide. 
There is nothing in the section which requires that the right asserted should further 
have been successfully asserted, giving a wide interpretation to the section before 
assertion of the right is sufficient 92 Ind. Cas. 104= A. I. R. 1929 Cal. 727. Docu- 
ments not inter partes are admissable under this section. 30 C. W. N. 826=95 
Ind. Cas. 334=43 C. L, J. 327 = A. 1. R. 1926 Cal. 822 ; see also A. I. R. 1926 Nag. 
129 ; 22 N. L. R. 49=A. I. R. 1926 Nag. 109 ; 97 Ind. Cas, 8S3 = A. 1. R. 1926 Oudh. 
573 ; 92 Ind. Cas. 126 ; 97 hid. Cas, 853. A benami transaction is fictitious transac- 
tion and is not admissible in evidence as a transaction under this section C. 
W. N. 32. 

Cases.— 33 Ind. Cas. 446 ; 3^ Cas. 882 ; 33 Ind. Cas. 142 : 19 C. W. N. 
1038 J 51 ind. Cas. 866. 

Map. — ^49 Ind. Cas. 95 ; 5 C. 287. 

14. Facts showing the existence of any state of mind, such as intention 

Facts showing existence of k^^ledge, good faith, negligence, rashness, ill- 
State of mind, or of body or or goodwill towards any particular person, 
bodily feeling. showing ^ the existence of any state of 

body or bodily feeling— are relevant when the 
existence of any such state of mind or body or bodily feeling is in issue or 
relevant. ^ 

* Explanation /.—A fact relevant as showing the existence of a relevant 
state of mind must show that the state of mind exists, not generally, but in 
reference to the particular matter in question. 
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* Explanation -But where, upon the trial of a person accused of an 
offence, the previous commission by the accused of an offence is relevant 
within the meaning of the section, the previous conviction of such person 
shall also be a relevant fact. + 

Illustrations. 

{a) A is accused of receiving stolen goods knowing them to be stolen. It is 
proved that he was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other stolen 
articles is relevant, as tending to show that he knew each and all of the articles of 
which he was in possession to be stolen. 

I (d) A is accused of fraudulently delivering to another person a counterfeit coin 
which at the time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number of other 
pieces of counterfeit coin is relevant. 

The fact that A had heed previously convicted af delivering to another person as 
as genuiue a counterfeit coin, knowing it to be counterfeit, is relevant. 

(c) A sues B for damage done by a dog of B's which B knew to be ferocious. 

The facts that the dog had previously bitten X. Y and Z, and th^t they had made 
complaints to B, are relevant. 

id) The question, is whether A, the acceptor of a bill of exchange, knew that the 
name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner before they 
puld have been transmitted to him*by the payee if the payee had been a real person, 
is relevant as showing that A knew that the payee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputation intended to harm 
the reputation of B. 

The fact of previous publications by A respecting B, showing ili-wili on the part 
of A towards B, is relevant, as proving A*s intention to harm B's reputation by the 
particular publication in question. 

The facts that there was no previous quarrel between A and B, and that A repea- 
ted the matter complained of as he heard it, are relevant, as showing that A did not 
intend to harm the reputation of B. 

(/) A is sued by B for fraudulently representing to B that C was solvent whereby 
B, being induced to trust C, who was insolvent suffered loss. 

The fact that, at time when A represented C to be solvent, C was supposed to be 
solvent by his neighbours and by persons dealing with him, is relevant, as showing 
that A made the representation in good faith. 

ig) A is sued by B for the price of work done by B, upon a house of which A is 
owner, by the order of C. a contractor. 

A’s defence is that B*s contract was with C. 

^ The fact that A paid C for the work in question is relevant, as proving that A did 
in good taith, make over to C the management of the work in question so that C 
was m a position to contract with B on C’s own account, and not as agent for A 
in) A IS accused of the dishonest misappropriation of property which he^ had 
found and the question is whether when he appropriated it, he believed in good 
faith that the real owner could not be found. ^ 

The fact that public notice of the loss of the property had been given in the place 

where A was IS relevant, as showing that A did not, in good faith, believe that the 

real owner of the propery could not be found. 

u ^ had reason to believe, that the notice was given fraudu- 

lently by C, _who had heard of the loss of the property and wished to set up a false 

disprove AVyod^fluk ‘hat the fact that A knew of the notice did not 

• J'} at P virith intent to kill him. In order to show A's 

intent the_ fact of A s having previously shot at B may be proved. 

^ (/) A is charged with sending threatening letters to B. Threateninjy 
viously sent by A to B may be proved, as showing the intention of the lefters. ^ 

Explanations were substituted for the original ExManatmn to c; T>f hv 
the Indian Evidence Act .(1872) Amendment Act, 1891 (3 of s. ffO ^ 

t TV Criminal Procedure, 1898 (Act 5 of 1898), s. 31 1. 

Ac?3^f 
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(/^) The question is, whether A has been guilty of cruelty towards B, his wife. 

Expressions of their feeling towards each other shortly before or after the alleged 
cruelty are relevent facts. 

(/) The question is whether A"s death was caused by poison. 

Statements made by A during his illnesss as to his symptoms are relevant facts. 

(m) The question is, what was the state of A^s health at the time when an assu- 
rance on his life was effected. ' . 

Statements made by A as to the state of his health at or near the time m ques- 
tion are relevant facts. . 

(n) A sues B for negligence in proving him with a carriage for hme not reaso- 
nably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect of that 
particular carriage is relevant. 

The fact that B was habitually negligent about the carnages which he let to hire 
is irrelevant. 

(o) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A on other occasions shot at B is relevant, as showing his intention 
to shoot B. 

The fact that A was in the habit of shooting at people with intent to murder 
them is irrelevant 

(p) A is tried for a crime. , 

The fact that hefsaid something indicating an intention to commit that particular 
crime, is relevant. 

The fact that he said something indicating a general disposition to commit crimes 
of that class is irrelevant. 

Principle.— Where the question is as to knowledge, intent motive or any 
bodily or mental state, evidence of other acts done, showing the existence of such 
knowledge, intent, motive, or bodily or mental state are admissible, even though it 
involves the proof of other crimes. McKelvys Evidence ^ 1Z9. \n Reg. v. Francis 
(1874) L. R. 2 Crown Cas 128, upon the indictment of X for obtaining money by false 
pretences by representing a ring to be a diamond ring, evidence was offered, in 
order to 'prove guilty knowledge on X's part that he had, shortly before, 
offered other false articles to other pawn-brokers. The evidence was held 
admissible. In delivering the judgment Lord Coleridge /. said ; tends to 
show that he was pursuing a course of similar acts, and thereby it raises a 
presumption, that he was not acting under a mistake. It is not conclusive, for a 
man may be'many times under a similar mistake, or may be many times the dupe 
of another ; but it is less likely he should be so oftener than once, and every 
circumstance which shows he was not under a mistake on any one of these occasions, 
strengthens the presumption that he was not on the last ; and this is amply borne, out 
by the authorities.’' In Com v. 1 5b Mass. 196 at p. 197, observed : 

‘The admission of such evidence is necessary, because guilty knowledge is a 
fact not susceptible of proof by direct evidence, and can rarely be shown by explicit 
admissions, but only by acts and conduct.” So, also on a question of malice, evidence 

ofother criminal acts leading up to one ill question, which show the state of mind 

of the accused is admissible. There is a tendency not to extend the doctrine, 
but to confine it' to cases when there is very clear reason for its application on 
account of the necessity of showing motive, intent or guilty knowledge. v. 

Oddy 3 Den. Cr. Cas. 264. In that case Lord Ca 7 npbeU C. /. said : * I should 
be unwilling to apply their principle generally to criminal case/' Where, 
however, the bodily or mental state is n«t a material fact in issue, evidence as to 
such state is inadmissible. McKelvey's Evidence p. 192* 

3QOpe— This important section had better be considered by remarks upon 
the several illustrations seriatim. It consists of a collection of the cases in which 
the strict rules of evidence are somewhat relaxed by the admission of collateral 
circumstances where it is necessary to show a particular state of mind. Where a 
man is on his trial for a specific crime, such as uttering a forged note or coin 
or receiving an article of stolen property, the issue is whether he is guilty of 
that specific act. To admit therefore as evidence agamst him other instances 
of a similar nature clearly is to introduce collateral matter. This cannot be with 
theobiectofinducingthejury to infer, that because the accused has committed a 
crime of a similar description on other occasions, he is gUUty on the present : but 
to anticipate the defence that he acted Innocently, and without any guilty knowledge, 
/Ni- had no intention or motive to commit the The first four illustrations. 
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(i?) w (c) (d) are on the point of knowledge ; the fifth (e), as also (/) and (;) ; of 
intention ; the sixth {/) as also (g) and (/i), of good faith {/e) of feeling ; (/), (w) 
of state of body ; (ft) of negligence, and also of knowledge; and (;?), (^?) and ( 
illustrate the explanation {Norton J^/). So this section is of assistance where the 
existence of a stale of mind such as intention, knowledge, good faith, negligence, 
rashness, ill-will or good will towards a person or the existence of a state of body 
or bodily feeling was not or could not be in issue in the circumstance of the case. 
24 C. W. N. 501 = 47 C. 671 (F. B.) In Baharuddin Mandal v. Emperor^ 18 C. L. J. 
578, it was ruled that proof cannot be offered of an independent offence to show 
that by reason of such independent offerxe the accused is more likely to have 
committed the one for which he is on trial ; in other words, evidence of such 
collateral offence can not be received as substantive evidence of the offence on trial, 
though under s. 14 evidence may be given of intention and like matters where the 
factum of intention or like is relevant. This distinction between cases 
where intention is and cases where intention is not relevant is illustrated by 
the decision of Emperor v. Debendra, 36 C. 573=^3 C. W. N. 923 and 
Emperor v, Abdul Waked, 8 A L. J. 1269=12 Ind. Cas. 9B7 ; which lie on 
the opposite sides of the dividing line. See also ii B. H. C. 90 ; 8 B. 223 ; 
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tends to this, as in the facts of most cases it does not, to prove the act itself/* (/ Bish 

Cr. Pro. S. 1067). See also 16 B, 414 ; ii B. H. C. 90 ; 8 B. 223 ; 6 C. 655 ; U. B, 

R. (1907-1909) Evi. I ; 22 Ind. Cas. 187 ; 22 C. W. N, 494 ; 40 C. 783=20 C. W. N. 
262 ; 46 B* 958. See also 34 A. 93= 12 Ind. Cas. 987 ; 61 Ind. Cas. 647 = 22 Cr. L. J. 

407 ; 33* Ind. Cas, 971 ; 32 C. W. N. 345 ; 35 M. 186. 

Explanation I. — Evidence as to general dishone.sty of character is not admis- 
sible for the purpose of raising a presumption of dishonesty in the particular case 
under trial. 8 Cr. L. J. 411 ; see also 13 Ind. Cas. 781. 

Explanation II. — As regards an offence under s. 400 I. P. C. previous com- 
mission of dacoity by the same accused is relevant under s. 14 of the Evidence Act. 
Convictions previous to the time specified in the charge, or previous to the framing 
of the charge are relevant under this explanation. But subsequent convictions are 
not admissible, i C. W. N. 146. 


Oases. — In a prosecution under s, 415 of the I. P. Code, evidence would be rele- 
vant oil the question whether the accused was in embarrassed circumstances at the 
date when he entered into his contract. A. I. R. 1932 Bom. 273 = 34 Bom. L. R. 313 
Political view of accused are relevant in considering his intention. 1933 Cr. C. 433. 
= A. I. R. 1933 All. 498. Evidence of previous conviction is admissible not as evi- 
dence of character but to form habit and association. A. L R. 1933 Oudh. 
353=. 1933 Cr. C. 976=10 O- W. N. 688. It would be dangerous to infer that, 
because a man was generally dishonest, he was dishonest in a particular case. 
38 Ind. Cas. 723=13 N. L. R. 35. In a trial for an offence under section 4 
(a) of the Bombay Prevention of Gambling Act (Bom. Act IV of 1887) the evi- 
dence that the accused was previously convicted of similar offence is admissible 
to show guilty knowledge or intention. 28 B. 129=5 Bom. L. R. 805 ; but see 4 C. 
W. N. 97 *=27 C. 139. In Banal v. The King Emperor^ 15 C. W. N. 461 = 38 C. 
408, the Court observed. “But in cases where the other evidence has established 
association for purpose of habitually committing theft, evidence of previous conviction 
whether for offences aganist property or for bad livelihood, has confined, always been 
admitted, not as evidence of character, but as evidence of habits and it would seem 
that of such evidence, convictions for bad livelihood would be more cogent than 
those for isolated thefts. Such evidence must of course be weighed, A single in- 
stance of theft for instance would comment for little or nothing. There must be at least 
two or more cases against the same, individual to show habit, but that the evidence of 
such convictions is admissible is clearly against the weight of authority in this case. 
See also 15 Ind. Cas. 8 it = i 4 Bom. L. R. 373 ; 45 B, 958 = 75 Ind. Cas. 67=25 Bom. 
L. R. 214 ; 2 Ind. Cas. 307 = 32 M. 179=9 Cr. L. J. 567 ; 36 C. 573=13 C. W. N. 973 ; 
47 C. 671 = 24 C. W. N. 501 ; 89 Ind. Cas. 527 = A. I. R. 1925 Bom. 195. In a prose- 
cution for theft, it cannot be assumed, as a matter of course that a previous convic- 
tion for the same offence is relevant in establishing the guilt of the accused. U. B. 
R. (1897 — 1901) Vol. I, p. 44. But such previous conviction may be admissible after 
conviction for the purpose of affecting the punishment imposed. U. B. R. (1892 — 
1896) Vol. I, 82. Where certain speeches form the subject-matter of a charge for 
sedition and when speeches form part of a series of speeches or lectures on one topic, 
delivered within a short period of time, any of such speeches or lectures will be ad- 
missible under this section as evidence to prove the intention of the speaker in respect 
of the speech which forms the subject matter of the charge. 32 M. 3 ; see also 19 C. 
35 ; 35 C, 945 » 22 B. 112 ; 8 Mys, L. J. 49 ; 127 Ind. Cas. 209=31 Cr. L. J, 1182 = 
A. I. R. 1930 Lah. 867 ; 20 A. 55 (F. B.). So also circumstantial evidence can be 
resorted to in cases of fraud. 1 1 W. R. 482 (483) = 3 B. L. R. A. C. 108 ; see also g 
C. P. L. R- 142. Mere speculation and probability is not sufficient in law to support 
a finding of fraud. 22 W. R. 124 ; 6 W. R. (P. C ) 24=3 M. L A. i. Fraud may be 
presumed on good grounds. 6 W. R. 235. Fraudulent intention can be inferred from 
secrecy. 22 C. 185. A writing made some time after the committing of an offence 
under s. 24 I, P. Code is admissible in Evidence under s. 14 of the Evidence Act, 30 
Bom. L. R. 315 = 108 Ind. Cas. 30=29 Cr. L, J. 32o=A. I. R. 1928 Bom. 78. 
Former judgment more than 25 years old and convicting^ accused of dacoity is ad- 
missible in a case under s. 401 I. P. Code for showing crifninaT tendency to commit 
theft and not habit of committing theft 89 Ind. Cas. 529= A. :L R. 1925 Bom. 195 ; see 
also 38 C. 408=15 C. W. N. 461 ; I C. W. N. 146 ; 25 Bom. L. R. 215 = 75 Ind. Cas. 
67. In a trial for an offence under ss. 235 and 243 I. T. CMe of being in jjossession of 
counterfeit coins and instruments and materials for counterfeiting coin, evidence of the 
possession by the accused of counterfeit coins and imtruraents for their making at his 
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Penal Code for having 
certain persons, evidence 
against other persons may 
15 of the Evidence Act 
accused and as systematic 


house in another district is admissible. 61 Ind. Cas. 647^22 Cr. L. J. 407, On a charge 
against the accused of cheating by falsely representing that they were the servants of a 
wealthy lady and were entrusted to act on her behalf in the arrangements for loans, to 
be made to the complainants out of the money she possessed, and thereby obtaining 
money from them on one pretext or another in connection with the affair held that 
evidence of instances similar but unconnected transactions with other persons, during 
the period covered by the evidence of the complainants is admissible under section 
14 of the Evidence Act in order to prove intention of the accused. 15 A. L. J. 241== 
39 A. 273, In a case of cheating, it is open to the prosecution to show that the 
acts charged against the accused were parts of a series of similar acts committed 
by him, or in which he w^as concerned, at or about the time in question. Evidence 
of such other acts, whether previous or subsequent to the frauds charged against the 
accused is relevant for the purpose of showing whether or not the intention of the 
accused was honest or fraudulent. 269 P. L. R. 1914- In cases where the other 
evidence has established association for purposes of habitually committing theft, 
evidence of previous convictions whether for ofences, against property or for bad 
livelihood is admissible, not as evidence of character, but as evidence of habit, 9 
Ind. Cas. 455=15 C. W. N. 461=38 C. 40S. 

Where the accused is charged under s 409, Penal Code for embezzling three 
specific sums. Held that evidence of collateral offences in respect of other sums 
was not admissible.^ A. I. R. 1928, 382. Wherein a particular trial under section 
420 I. P. Code, evidence was let in with regard to previous act of fraud which 
was alleged to have been committed by the accused person on the witness who 
spoke to the fact that on a particular occasion he was cheated by the accused in 
respect of certain sum. Held that the evidence is clearly inadmissible in law and 
it cannot be brought in with the aid of s. 14 or. 15 of the Evidence Act. 29 C. W. 
N. 4835=86 Ind. Cas. 970=26 Cr. L. J. 906 ; see also 34 A. 94. In a case of murder 
by administering sweetmeats the facts that the accused offered sweetmeats to boys 
and poisoned one of them is not evidence under section 14 of the Evidence 
Act. 73_ Ind. Cas. 262 = 6 N. L. J. 144. In a prosecution under s. 209 of the 

knowingly made a false claim in a suit against 
relating^ to other suits brought by the accused 
be admissible against the accused under ss. 14 and 
for the purpose of showing ill-will or animus of the 
, . , _ - cause of fraud or by systematic series of fradu* 

lent claims and for the purpose of rebuting the defence that the particular suit 
was brought in good faith or any suggestion that it was brought under some mistake 
or misapprehension. 46 Ind. Cas. 696=22 C. W. N. 492 = 19 Cr. L. J. 776. The 
accused a license- clerk in a Municipal office, was charged with having cheated 
persons of demanding from eac in excess of what was legitimate 

Ucpna^-fee;>“ . On behalf of the prosecution evidence was produced to prove that he 
has aisp cheated other persons. Held that the evidence was inadmissible. 8 A, 
h. J,1269 «ii 2 Ind. Cas. 987, Evidence of other dacoities by accused is inadmissible 
either under s 14 or 15 of the Evidence Act. 13 Ind. Cas. 781 = 1912 M, W. N. 
49-13 Cr. L. J, 125. In a suit on libel, evidence of instances of acts of the plaintiff 
more or less closely resembling the parto^ acts of misconduct imputed to him in 
the libellous statement is inadmissible. 19 Ind. Cas. 98=15 Bom. L. R. 130 
Where in a prosecution under s. 304 I. P. Code, it was sought to be proved that 
had taken part in a similar occurrence just previously by which as a 
result of the rash driving of his motor car certain persons were injured. Held that 
evidence regarding the previous occurrence was not relevant either under s. 14 or 
s. 15 of the Act. 1929M. W. N, 395. The evidence to show the character of the 
accused would not be relevant under s. 14 of the Evidence Act as showing the 
existence of any relevant state of mind in as much the tendency to commit Iheft 
generally would not fairly be deemed to throw any light on the existence of 

54 B. 524-127 lid. Cas. 189=31 Cr. L. J. 
1160—32 Bom. L. R. 324= A. I. R. 1930 Bom. 157, ^ 

. 15. When there is a question whether an act was accidental, or inten- 
I'acts bearing on question tional [or done with a particular knowledge or 
whether act was accidental or intention], the fact that such act formed part 
mtentiQpal, „ pf' a, series of similar occurrences, in each of 
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Illustrations, 

(a) A is accused cf burning down his house in order to obtain money for which 
it is insured. 

The facts that A lived in several houses successively, each of which he insured, 
in each of which a fire occurred, and after each of which fires A received payment 
from a different insurance office, are relevant, as tending to show that the fires were 
not accidental. 

{d} A is employed to receive money from the debtors of B. It is A’s duty to 
make entries in a book showing the amounts received by him. He makes an entry 
showing that on a particular occasion he received less than he really did receive. 

The question is whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and that the 
false entry is in each case in favour of A, are relevant. 

(c) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental. 

The^fe^ before or soon after the delivery to B. A delivered coun- 

terfeit rupees to C. D and E are relevant, as showing that the delivery to B was not 
accidental. 

Eegislative changes.—The words in the brackets have been inserted by Act 
3 of 1891. 

Scope.-— This section is an application of the general rule laid down in s. 14, 
and it is not necessary under the section that all the acts should form part of a 
series of similar occurrences ; such acts may be proved. Where the particular tran- 
sacion is one of a series of similar frauds, evidence of the other frauds is admissible 
to prove the intention of the accused in the particular case. 36 C. 573= 13 C. W. N. 
973=9 C. L. J. 610 ; see also 24 C. W. N. 501 (F. B.). Section 15 must be read as 
subject to section 14, so far as evidence of knowledge and intention is concerned. 
38 hid. Cas. 723 = 13 N. L. R. 35. So under this section the prosecution cannot use 
the evidence as to the commission of the other acts of a similar nature in proof of 
the existence of the specific acts which form the subject matter of the charge. But 
when the existence of these acts has been established by evidence aliunde and the 
only question which remains to be decided is whether they were done accidentally 
or intentionally or with a particular knowledge or intention, then and there only 
could the evidence of other similar acts be let in. A. I. R. 1928 Lab. 382 ; see also 
12 P. R. 1913 Cr.=269 P. L. R. 1914=6 Ind. Cas. 964 ; 42 C. 957 = 21 C. L. J. 331 = 
19 C. W. N. 676 ; A. I. R. 1926 Bom. 231 = 50 B. 174=28 Bom. L. R. 115 ; 39 Ind. 
Cas. 673=15 A. L. J. 241 = 39 A. 273=18 Cr. L. J. 529. In a case of cheating it is 
open to the prosecution to show that the acts charged against the accused were parts 
of a series of similar acts committed by him or in which he was concerned, at or 
about the time in question. 26 P. W. R. 1910 Cr, ; see also 36 C. 573=13 C. W. N. 
973 = 9 C L. J. 6io ; 29 C. W. N. 483 = 29 Cr.L. J, 906 = 86 Ind. Cas. 970. So to 
come under this section it must be established that the act forms part of a series of 
similar occurrences. It is well established that the gist of the section is that unless 
there is a sufficient and reasonable connection between the fact to be proved and the 
evidentiary fact, that is, unless that is in substance some common link, they cannot 
form a series. So where each of the occurrences had its own special features they 
could properly be deemed similar occurrences. 24 C. W. N. 501 (517) F. B ; see also 
19 C. W. N. 676 (692). Section 15 of the Evidence Act covers both previous 
and subsequent similar occurrences. 22 C. W. N. 494=46 Ind. Cas. 696=19 
Cr. L. J. 776. In a prosecution for theft it cannot be assumed, as a matter of course 
that a previous conviction for the same offence is relevant in establishing the 
guilt of the accused. In order that it may be relevant under this section it must be 
strictly shown that that section applies. U. B. R. (1897-1901) Vol. i, 144. See also 13 
Cr. L. J. 125 ; 12 Cr. L. J. 611 ; 269 P. L. R. 1914 ; 25 P. W. R. 1910 Cr. ; 47 C. 
671 ; 60 Ind. Cas. 331. 

Principle. — ^^‘In criminal cases the leading principle is that evidence of all 
matters which are irrelevant to the issue will be excluded. But to this there is 
exception that evidence will be admitted of any facts which tend to explain or 
throw light on the transaction in issue, as for instance, to establish a systematic 
course of conduct, or to show criminal intention .or guilty^ knowledge in the mind 
oi the accused, or to rebut the defence that the criminal act was done ac- 
cidentally or undesignedly'* — Powell 128. This section is applicable where the only 
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question is whether an untruthful statement is accidental or intentional or with parti- 
cular knowledge or intention. 15 A. L. J. 241. 

Cases. — Accused were prosecuted for misappropriation by defalcation of accounts 
made in 1925 and 1926, evidence was adduced by prosecution of similar acts done 
by the accused before 1925 : Held that the evidence was admissible under section 
15 to rebut the probable plea of mistake or innocent condition of the mind of the 
accused, the evidence being that of a system in which there was a common link be- 
tween acts of 1924 and those of 1925. iii Ind. Cas. 387=29 Cr. L. J. i35 = A. L R. 
1928 Lah. 880 ; see also R, v. Bond^ (1906) 2 K. B. 413-416 ; R. v. Francis^ 43 L. J. 
M. C. 97 ; /?. V. Stephens 16 Cox. 387 ; R, v. Richardson^ 2 F. & F. 343. The accused, 
a grocer at Bhiwandi^ ordered goods for Bombay and the goods were put into a hired 
motor lorry. To reach Bhiwandi^ the lorry passed through the limits of the Kalyan 
Municipality ; but the lorry driver instead of paying octroi on the goods at Kalyan 
rapidly passed the ingoing Naka and similarly passed out at the other end of the 
limits. The Nahedar in charge of the ingoing Flaka reported this matter to the 
municipality. The accused was charged under s. 77. (2) of the Bombay District 
Municipal Act for introducing the said goods within the Octroi limits without paying 
dues. Held that the evidence that the accused had been connected with similar 
cases as the one under charge was admissible to show his knowledge and intention. 
A. I. R. 1926 Bom. 231 = 50 B. 174=28 Bom. L. R. 115. The accused on the 7th 
June 1909 administered dhutura poison to A and B both of whom died from the 
effects thereof, and on the following day administered the same poison to C and D. 
The former got ill and recovered but the latter died. Held that the events which 
occurred or were said to have occurred, on the 7th and 8th of June were relevant to the 
case of charge of murder of D as forming incidents in series of similar transactions 
occurring about the same time and tending to show system and intention and to 
negative the idea of accident. 9 Ind. Cas. 731 = 32 P. L. R. 1911 ; see also 73 Ind. 
Cas. 262=6 N. L. J. 144. Where in a trial upon a charge under section 399 of the 
Penal Code the accused pleaded their presence at a particular spot, armed and in 
company was accidental and innocent it is open to the prosecution to rebut the plea, 
and section 15 of the Evidence Acts admits the production of any evidence which 
would determine the construction to be placed upon the acts of the accused which in 
themselves might or migh not be preparation for dacoity, and evidence that one or 
more members of the gang had been concerned in previous and similar offences com- 
mitted at the same place is admissible for the purpose. 71 Ind. Cas. 361 = 24 Cr. 
L. J. 136, In a case of cheating, it is open to the prosecution to show that the acts 
charged against the accused were parts of a series of similar acts committed by him, 
or in which he was concerned, at or about the time in question. Evidence of such 
other acts, whether previous or subsequent to the frauds charged against the accused, 
is relevant for the purpose of showing whether or not the intention of the accused 
was honest or fraudulent, ^ Evidence merely to prove that the accused person’s 
character is such that he is likely to commit the act with which he is charged, is not 
^ admissible. 26 P. W. R. 1910 Cr. = 6 Ind. Cas* 964. In a charge against the accused 
' ofcheatingby falsely representing that he was the Dewan of an estate and could 
procure employment for the complainant and thereby obtaining a sum of money as 
a pretended security deposit, evidence of instances of similar but unconnected, trans- 
actions with other persons before or after the date of the offence charged, is admis- 
sibie, not to establish the factum of the offence but to prove that the transaction in 
issue was one of a systematic series of fraud, and that the intention of the accused on 
the particular occasion in question was dishonest and fraudulent. 36 C. 573=13 C. 
W. N. 973-9 C. L. J. 610 ; see also Reg v. Rhodes, i Q. B. D. 77 ; Rex v. Wyatt, 
20 Cox, Cr. C. 462. 

Where the accused was charged under s. 409 Penal Code, for embezzling three 
specific sums ; Held that evidence of collateral offence in respect of other sums was 
not admissible. 

In a suit on libel evidence of instances of acts of the plaintiff more or less closely 
resembling the particular act of misconduct imputed to him in the libellous state- 
ment IS inadmissible. The defendants can justify the libel as true in substance and 
in fact by proving its truth not the truth of other acts and occasions having nothing 
to do ;with the act in question unless it is intended to show that those acts were 
parts pf the habitual and intentional, not accidental, conduct of the plaintff. 
Nadmha v, Ptroi I9 Ind* Cas. 98=15 Bom. L. R. 130, It is not open 
to the prosecution to adduce evidence to show that on two previous occasions 
the accused under trial had committed murders themselves but had falsely 
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ciiarged and got convicted some other person as murderers. 62 Ind. Gas. 
545 — 22 Bom. L. R. 1274=22 Cr, L. J. 529. 'Two persons A and B were tried 
ontheaist July 1919 for the offence of murdering D a woman of the town, on the 
loth December 1914, of conspiring to rob her, of theft of property from her house 
and for abetment of murder and theft. At the trial the prosecution wanted to adduce 
evidence (I )_ of the association of the two accused, (2) of their association in cases 
spoken of by other women of the town in connection with the charges of theft which 
they made against them and generally of a series of incidents from 1914 to 1918 that 
they used to go about together under different names, A taking B with him as his 
Diirnvan and introducing himself as a Babu to rich prostitutes of the town, and this 
being followed by their subsequent disappearance and discovery of loss of money 
and ornaments. Heldih.2X the evidence was not admissible. 24 C. W. N. 501 (F. B). 
In a case under s. 420, 1 . P. Code the question of guilt or innocence of the accused 
defends upon proof of actual facts and not upon the state of the accused's mind 
Therefore evidence as to any previous act of fraud (committed by the accused) is not 
admissible under any provision of the law, 29 G. W. N. 483=26 Cr L J 906=86 
Ind Gas. 970 ; but see 36 C. 573=13 C. W. N. 933 = 9 C. L. J. 61. Where 'conduct 
alleged and proved against accused is susceptible of more than one interpretation, 
evidence of similar acts is admissible to show systematic conduct. A. L R 1913 
Cal. 136=34 Cr. L. J. 294=1934 Cr. C. 197=142 Ind. Cas. 274. 

Passing bad coins.— In cases of passing bad coins previous offence is relevant 
R, V. /ar'ves, 7 Con. 53. 

Arson. In cases of arson, evidence may be given of previous fires that the 
prisoner had experienced in his premises. R v. Gray, 4 F & F. 1102. 

16 . When there is a question whether a particular act was done, the 
Existence of course of busi- fistence of any course of business, according 
ness when relevant. which it naturally would have been done, is a 


773. illustrations [a) is based on this case. The question in that case was as 
regards the posting of a particular letter. In this connection Lord Ellenhorou^h C 
J. observed ; “You must go further. Some evidence must be given that the letter 
was taken from the table in the counting house, and put into the post office Had 
you called the porter, and he had said that although he had no recollection of the 
letter in question, he invariably carried to the post office all the letters found 
the table, this might have done, but I cannot hold this general evidence of the 
of business in the plaintiff's counting house to be sufficient.” " 
course of business is only a relevant fact, 
that the act was properly done, 
and if it does not come back through the Dead 
that A has received it. Warren v. Warren i C. and R, 

Central Railway^ Pote/ellf 144. ^ “* ‘ * - 

ordinary course of postal business. '^Stocken v. Collm^^yi, 1 
v. Lord Londesborough, 12 C. B. 252. There 
official acts and duties have been regularly a 
v. Wzsey 4 T. R. 366. 

Course of business.— I ' “ ! 

or mercantile transaction or trade or business. 23 C. 63. 

Begistered letter.—"’” 

a^tess but is returned with the word "^‘refused' 


upon 
- course 

, . In a private office the 

In a public office the Court will presume 
So if a l^ter be properly addressed to A, and posted 
" 1 f.etter Office the Court will presume 

, . , , — Jones Great 

The jury will also infer that A had received it in the 
7M. and W. 515: Ward 
IS a presumption that public and 
d properly performed. Berryman 

•It means the ordinary course of a professional avocation 

■Where a registered letter is posted to a firm’s correct 
" • %-’ '.--'--- 4 ’ endorsed upon it, the presumption 
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in favour of the existence of common course of business is that 
the place of firm’s business and it may also be presumed that it 
agent or partner of the firm. 50 Ind. Cas. 149 ; see also 15 C. 
Bom. L. R. 328 ; 20 C. L. J. 455 = 3[9 C. W. N. 489. 


ADMISSIONS* 

17. An admission is a statement^ oral or documentary, which suggests 

any inference as to any fact in issue or relevant 
Admission defined. which is made by any of the persons, 

and under the circumstances, hereinafter mentioned. 

Admission. — An admission is “a statement oral or written, suggesting any 
inference as to any fact in issue or relevant or deemed to be relevant to any such fact, 
made by or on behalf of any party to any proceedings’’ (Reyonld’s Step. Ev. art. 15.) 
Admissions have been subdivided into direct and indirect, express, implied, inciden- 
tal judicial and extrajudicial, and the names of some of them sufficiently ^ indicate 
the description of any particular admission to obviate special definition. Direct and 
express admissions are practically the same. Implied admissions are made by having 
done or omitted to do some act. The term ‘‘incidental” carries with it that the admis- 
sion was not made in connection with the matter under judicial inquiry. So judicial 
admissions are such as may be made in pleadings or in the progress of a trial or 
generally in the course of judicial proceeding, and all admissions not so made may 
be grouped as extra-judicial admissions. {Burr Jones § 5^5). Silence or conduct 
may amount to an admission, when it is natural to expect a reply or statement. 
{Bessela v. Stern, L, R. 2 C. P. D. 265). A vague admission is no admission. 
21 A. L. J. 869. 

Admission and oonfession.—In English law admission is confined ^ iri civil 
cases and confessions in criminal cases. But in the Evidence Act such distinction 
has not been observed. Sections 17-22 are applicable both to civil and criminal 
cases. But confession is used only in relation to criminal cases and herein the Ac 5 
followed the English law. Admission in a civil suit that a document is genuine can- 
not in a forgery case be regarded as confession at all. A. I. R. 1929 Cal. 539. 
“Confessions” are a sub-species of statements and a species of admissions. Per 
Rankin /. in 44 C. L. J. 253 (259)= A. I. R. 1927 Cal. 17. The expression ‘‘confession” 
occurs under the category of admissions ; it has not been defined in the Evidence 
Act. Per in 6 A. 509 (539). But there is a distinction between “an 

l^mission and “a confession” in the Evidence Act. 10 B. L. R. App. 2 ; 7 A. 646 ; 
6 B. 34 ; ' 1 $ C. 589 5 6 C. 53a ; 11; C. 595. A confession only an admission of guilt. 
4 A. L. J. 174 (Journal) s see also 7 A. 646=* A. W. N. (1885) 131 ; 16 P, R. 1886 Cr. 
An incriminating statement which falls short of an absolute confession, but from 

which the inference of guilt follows is a confession. 51 P. L, R. 1905 = 2 Cr. L. J. 

239=20 P. R. 1905 Cr. 

18. Statements made by a party to the proceeding, or by an agent to any 

Admissions by party to pro- y> Court regards, under the 

or his 3/ent * circumstances of the case, as expressly or impli- 

^ ^ ’ edly authorized by him to make them, are 

admissions. 

Statements made by parties to suits suing or sued in a representative 

u charactet, are not admissions, unless they were 

character representat.ve 

’ character. 

Statements made by — 

(i) persons who have any proprietary or pecuniary interest in the subject- 

matter of the proceeding and who make the 
statement in their character of persons so 
interested ; or 

( 2 ) persons from whom the parties to the 
suit have derived their interest in the subject- 
matter of the suit, 


by person, from whom inte- 
rest derived, vi 
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are admissions, if they are made during th continuance of the interest of 
the persons making the statements. 

Scope.— Let us confine ourselves to civil admissions for the present. The persons 
by whom admissions m^y be made are the parties to the suit or their agents, or 
those identified in interest with them ; or the persons sub modo in (r) and (2). If they 
proceed from a stranger they are generally inadmissible ; unless he be dead, as to 
which see section 32 past An admission made by an infant after he arrives at age 
will bind him. No distinction should be drawn between the nominal real parties 
to a suit. The Courts of India being Courts of Enquiry should deal directly with 
admissions made by nominal parties as for instance consignees suing in the name of 
consignors. When the Court considers the admission of such a party fraudulent it 
should be at once rejected. {Norton Ev. 143.)* An admission on a point of law is 
not binding. A. 1. R, 1929 Pat. 879 ; A, I. R. 1929 Nag. 343. 

Oases.—A statement made by a defendant in another suit may be used as an 
admission within the meaning of this section. 22 W. R. 303. An admission against 
her own interest by the predecessor-in-title of the defendant is relevant under ss. 18 
and 21, though not conclusive, and is sufficient by itself to shift the burden of proof. 

7 N. L. R. 23, See also 69 Ind. Cas. 35 ; 66 Ind. Cas. 15 ; 9 O. L. J. 262 ; 46 Ind. 
Cas. 709. 

Parties. — An admission once made is binding against the party making it for all 
purposes of the suit, unless it be shown that such admission was recorded erro- 
neously. 2 W. R. Act X. R. I. An admission made by parties to a previous suit or 
an arbitration proceedings may be used as evidence against them in subsequent 
suit. 7 W. R, 249 ; 9 W. R. 162 ; 5 B. L. R. 529 ; 14 W. R. 28 ; 13 M. I. A. 438 

17 W. R. 372 j 23 W. R.27 ; 15 W. R. 437 ; 27 W. R. 303* Where a person; 

uses the admission of another as evidence the whole admission must be put in. 

7 W. R. 29. The admission by defendants in a former suit of a map as correct was 

held to be legal, though not conclusive evidence against them in a boundary suit. 

8 W. R. 291. 

Pleader.— A pleader’s statement on behalf of his client after full consideration 
and consultation is relevant evidence against that client in another case to which he 
is a party. 15 W. R. 35. A barrister (or other advocate) may make any admission 
on behalf of his client which, in the honest exercise of his judgment, he thinks 
proper ; but he has no authority on matters collateral to the suit {Swinpen v. Lord 
Chelmsford 29 L. J. Ex. 382). It is not open to a party in appeal to try to go behind 
an admission made by his pleader who represented him is trial court by engaging a 
fresh counsel in the appellate court. 102 Ind. Cas, 283 ; 9 W. R. 465 ; ii M. L A, 
253 ; 6 C. W. N, 52 ; 21 M. 279 ; 22 M. 538. 


Agents. — Admission may be made by agents. {Williams v. In7ies, 10 R, R. 
702). Whatever an agent or servant does or says, within the scope of his authority, 
express or implied, in carrying out the business in which he is employed binds his 
principal. An agent or servant may therefore bind his principal by admissions made 
within the scope of his authority or duty. Kirksiall Brewery Co v. Furness Ry Co. 
L. R. 9 Q. B. 468 ; G. W. Ry Co. v, Willis, 34 L. J. C. P. 195 ; Govindji v. Chhota 
Lai, 2 Bom. L. R. 651. Statements made by an agent about past transactions will 
not bind the principal as admissions. When the agent's authority to act in the 
particular matter has ceased, the principal cannot be affected by his subsequent 
statements. {Peto v. Hague 5 Esp. 134.). See also 3 B. L. R. 273 ; 46 Ind. Cas. 709. 
A statement made by an agent to the effect that his principal was a bastard was 
admissible. 109 Ind. Cas. 3 10= A. I. R. 1928 Oudh. 233. 


Admission by on© of several persons.— Where several persons are 
interested in the subject-matter of a suit the general rule is that the admissions of 
any one of those persons are receivable against himself and his fellows whether they 
be all jointly suing or sued provided the admissions relate to the subject-matter in 
dispute and were made by the defendant in his character of a person jointly interes- 
ted with the party against whom the evidence is tendered. 48 Ind. Cas. 193. 

Admission of agent in criminal oases.— According to the Indian Evidence 
Act admission of an agent is admissible againt the principal if made within his 
authority but confession of an agent are not so admissible. 46 Ind. Cas. 709=4 p 
L. W, 120=19 Cr. L. J. 789. 

Cases.— 69 Ind. Cas. 35 ; 66 Ind. Cas, 15. _ 

Ind. Ev.— 6 
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19, Statements made by persons whose position or liability it is nece- 

^ - , ssary to prove as against any party to the suit, 

are admhsions, if such statements would be 
Against party to suit ‘ relevant as against such persons in relation to 

such position or liability in a suit Diought by 
or against them, and if they are made whilst the person making them occupies 
such position or is subject to such liability. 

Illustrations, 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B. 

A statement by C that he owed B rent is an admission, and is a relevant fact as 
against A, if A denies that C did owe rent to B, 

Cases. — The question at issue was whether a party was the legitimate issue of a 
person with whom her mother was living after having been previously married to 
another who, it was alleged, had divorced her. A deposition given by the 
mother was tendered in evidence, in which she was described at the heading as 
the wife of her previous husband, but in the body of which she stated she had been 
living with the alleged father for lo or 12 years past. Held, that the deposition, even 
if admissible, was of no weightyor the reason that her statement did not amount to 
an admission that she was living in adultery. 26 A. 108 P. C.= 8 C. W. N. 241. 
Guardians of infants are not competent to bind the infants by their admissions. 29 
C. L. J. 577. An admission made by a landlord is not binding on the tenant 52 
Ind. Cas. 739. 

Case.— 64 Ind. Cas. 334. 

20. Statements made by persons to whom a party to the suit has expressly 

. , . . , referred for information in reference to a matter 
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or in issue, made, at or about the time when such state of mind or body existed, 
and IS accompanied by conduct rendering its falsehood improbable. 

(3) An admission may be proved by or on behalf of the person making it, if it is 
relevant otherwise than as an admission. 

Illustrations, 

(a) The question between A and B is, whether a certain deed is or is not forged* 
A affirms that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove a 
statement by A that the deed is forged ; but A cannot prove a statement by himself 
that the deed is genuine, nor can B prove a statement by himself that the deed 
is forged. 

( 3 ) ^ A, the captain of a ship is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper course. 

A produces a book kept by him in the ordinary course of his business showing 
observations alleged to have been taken by him from day to day, and indicating that 
the ship was not taken out of her proper course. A may prove these statements, 
because they would be admissible between third parties, if he were dead, under 
section 32, clause (2). 

(4 A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on that day, and 
bearing the Lahore post-mak of that day. 

The statement in the date of the latter is admissible, because if A were dead, 
it would be admissible under section 32, clause (2). 

(d) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, because they are 
explanatory of conduct influenced by fact in issue. 

(e) A is accused of fraudulently having in his possession counterfeit coin which 
he knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin as he 
doubted whether it was counterfeit or not, and that that person did examine it and 
told him it was genuine. 

A may prove these facts for the reason stated in the last preceding illustration* 

Why admissions competent.— Whatever a party voluntarily admits to be 
true, though the admission be contrary to his interest may reasonably be taken for 
the truth. The same rule, it will be seen, applies to admissions by those who are so 
identified in situation and interest with a party that their declaration may be consi- 
dered to have been made by himself. As to such evidence the ordinary test of truth 
are properly dispensed with ; they are inapplicable. An oath is administered to a 
witness in order to impose an additional obligation on his conscience and so to add 
weight to his testimony, and he is cross-examined to ascertain his means of know- 
ledge, as well as his intention to speak the truth. But Where a man voluntarily 
admits a debt or confesses a crime, there is title occasion for confirmation ; the 
ordinary motives of human conduct are sufficient warrants for belief.” Southern Ins 
Co v. White, 58. Ark 277. In English law such admissions are admissible as one of 
the exceptions to the hearsay evidence. Strictly speaking they are open to but few 
of the objections which may be urged against hearsay testimony. Admission made 
by a party is of considerable weight as evidence against him, and may, if unexpla- 
ined be even decisive. 51 Ind. Cas. 876 ; 13 C. W, N. 409 j 7 Ind- Cas. 505. Under 
this section a Court is bound to receive in evidence admissions of a party but no such 
rule applies to denials, fankiv. Emperor, 49 A. 482 = A. I. R. 1927 All. 383. The 
statement that a document is a copy of the original is admissible when made by a 
deceased person in a document relating to relevant fact and also as an admission 
under s, 21. 56 I. A, 143=33 C. W. N. 878 P. C. 

Oases.— 68 Ind. Cas. 566 ; 4 Lah. L. J. 437 ; 45 Ind. Cas. 843 ; 22 C. 909 j 1934 
Nag. 281 ; 17 Ind. Cas. 961 ; 54 Ind. Cas. 478 ; 47 C. L. J. 222 P. C. 

22 - Oral admissions as to the contents of a document are not relevant, 

. unless and until the party proposing to prove 

When ora admissions as to shows that he is entitled to give secon- 

contents of documents are : , r " 

relevant evidence of the contents of such document 

under the rules hereinafter contained, or unless 
the genuineness of a document produced is in question v • 
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Note.— According to English law a party’s own statements as to any matter of 
fact are always evidence against himself, even where they relate to the contents of 
a deed, or other written instrument. Slatterie v. Pooley^ 6 M. and W. 664). The Indian 
law on 'the subject departs from the English law as laid down in the above case. The 
above decision has been severely attacked in Sanders v. Karnell i F. and F. 356 and 
in Lawless v. Queale 8 Ir. L. R. 382 but in England it has^ survived those attacks, 
{Powell'Ev. 444). But their Lordships of the Judicial Committee of the Privy Council 
in TO L A. 79 observed : “They consider that it is a very dangerous thing to rest a 
judgment upon verbal admission of a sum^ due, without very clear evidence espe- 
cially, when there are other means of proving the case, if a true one,” 

2 S. In civil cases no admission is relevant, if it is ^ made either^ upon 

an express condition that evidence of it is not 
to be given or under ciixumstances from which 
the Court can infer that the parties agreed 
together that evidence of it should not be given. 

Explanation, — Nothing in this section shall be taken to exempt any 
barrister, pleader, attorney or vakil from giving evidence of any matter of 
which he may be compelled to give evidence under section 126 . 

Statements witliout prejudice. — ‘'Communications admissions or state- 
ments, written or verbal, made by a party to an action, pending, the dispute or 
action, and made expressly or impliedly ‘without prejudice’ with the object of 
compromise or settlement, cannot be given in evidence against the person making 
them. A letter written without prejudice protects from disclosure the whole of the 
correspondence of which it forms part.’’ {Paddock v. Forrester^ 67 R. R. 634 cited 
in Cockle Cas. 54. It is applicable only in civil cases. By this section the Court 
is precluded from making use of the admission in a deed of compromise which was 
entered into and subsequently set aside on the ground that the agent of one of the 
parties was not empowered to enter into it. 83 P. R. 1877. 

Oases. — Vide 20 G. W. N. 1217 ; 52 Ind, Cas. 348 j 52 Ind. Cas. 443 ; ii Lah. 
L. J.446;6 O. W.N.1088. 

24. A confession made by an accused person is irrelevant in a criminal 
^ . j 1 • j proceeding, if the making of the confession 

Confession caused by induce- Appears to the Court to have been caused by 
ment, threat or promise, when ", , . 

irrelevant in criminal procee- ^ny inducement, threat or promise having 
ding, reference to the charge against the accused 

person, proceeding from a person in authority 
and sufficient, in the opinion of the Court, to give the accused person grounds 
which would appear to him reasonable, for supposing that by making it he 
would gain any advantage or avoid any evil of a temporal nature in reference 
to the proceedings against him. 

Confession — meaning of. It has already been stated that confessions are 
merely one species of admissions, namely, that species which consists in a direct 
acknowledgment of guilt in a criminal charge. The acknowledgment must be 
in express words, by the accused in a criminal case, of the truth of the guilty fact 
charged or some essential part of it. Wigmore § 821. So the question is what 
admissions do amount to confessions ? The word confession “has not been defined 
in the Indian Evidence Act.*’ says Mnhnood /. in Empress v, Babu Lai, 6 A. 

5o 9(F. B.)at p. 539- “it, however, occurs under the category of admissions, and to 
make my meaning clear, I adopt the definition given by Mr, Justice Stephen in Art 
21 of his Digest of the Law of Evidence, by saying that a ‘confession is an admission 
at any time by a person charged with a crime, stating or suggesting the in- 
ference that he committed that crime. In Queen Empress v. Jagrup, 7 A 646 {647, 
648) Straight J, although he refused to follow the definition given in Stephen*s Digest 
on the ground that the Digest “was written in view of a proposal for preparing a 
Code of Evidence for England, and it can scarcely be regarded therefore as an autho- 
rity to guide me in construing an Act passed by the Legislature of this country in 
1872” yet adds “though I may add that I do not find anything m Mr justice 
StepUns^t^mmn at variance with the view I take,” According to him also the 
word confession’ must be construed as meaning the same in s. 30 as in ss. 24, 25 and 
26. In Imperatrisf v,Jandharinath, 6 B. 34, the definition of Mr, Stephen was prac'- 


Admissions in civil 
when relevant. 


S, 241 


THE INDIAN EVIDENCE ACT, 


45 


tically adopted and in Quern Empress v. Nana, 14 B. 260 (F. B.) that definition was 
quoted with approval. In the last case the accused was charged, under s. 411 of the 
Indian Penal Code, with dishonestly receiving stolen property. In the course of police 
investigation, the accused was asked by the police where the property was. He 
replied that he had kept it, and would show. He said he had buried the property in 
the fields. He then took the police to the spot where the property was concealed, 
and with his own hands disinterred the earthen pot in which the property was kept. 
He made a second statement when pointing out the spot to the effect that he buried 
the property there. The question was whether those statements amounted to confes- 
sions and as such excluded under s. 25. Held ihdit the above statements were clearly 
in the nature of a confession as they suggested the inference that the prisoner com- 
mitted the crime, and even if not intended by the accused, as a confession of guilt 
they were an admission of a criminating circumstance and would form a very 
important part of the evidence against the accused as showing that he had not 
come by the property honestly, and, therefore, properly within the rule of exclusion 
in regard to confessions made by a person in custody of the police. But Straight J, 
h Queen Empress v, fagrup,^ A. 646, was of opinion that only statements which 
are direct acknowledgment of guilt should be called confessions. This view of 
Strazghi f, wsLS followed in Emperors. Sarny a Bandu^ ii Bom. L. R. 633 where at 
page 636, Chandravarkar /, said ; ‘‘The Indian Evidence Act makes a clear dis- 
tinction between an admission and a confession. It is only under s. 30 of the Act that 
the confession of one of two or more accused persons jointly tried for the same 
offence, can be taken into consideration as against the rest. It must be a confession 
to be so admissible that is, it must affect both the person confessing and the other 
accused. Here the statements of Yeswada taken by themselves do not fall within 
that category. As held by the Allahabad High Court in Eznperor v. Jagrup, 7 A. 
646, the word ‘confession* must not be construced as including a mere inculpatory 
admission which falls short of being an admission of guilt. Section 30 must be 
strictly construed. The learned Sessions Judge has construed the statement into a 
confession by a process of inferential reasoning which is not what the terms of sec- 
tion 30 countenance.*^ See also Emperor v. Nani Gopal^ 15 C. W. N. 593 (6i2)=sr 
38 C. 569. 

In Queen V, Mac Donald, 10 B. L, R. App. 2, Phear /. observed that there 
is a distinction in the Evidence Act between admissions and confessions, but the 
judgment contains no definition of the term. This case was followed by 
Prinsep /. in Empress v. Davee Pershad, 6 C. 530, which also throws no light on 
the subject. So the question afterwards raised by West /. in Queen Empress v. 
Tribhovan Manek Chana^ 9 B. 131, 134, namely what are the particular kinds of 
statements which it is proposed to prove against an accused person to establish 
an offence or in other words what admissions^ do amount to confession, rem^iined 
unanswered in both the Calcutta cases. Neither in Queen Empress v. Meher AH 
Mullick, T S C. 589, a subsequent Calcutta case, IVilson /. explained the exact 
meaning of the word confession, although he admitted this that there is a difference 
between admission and confession. In Queen Empress v. Nilmadhub, 1 5 C. 595, 
Petharam C. /. also said at p. 607 : *‘lf the contents of the document did not 
amount to a confession the document itself would be relevant as an admission 
under s. 2 t of the Evidence Act** So there also the learned Chief fusfice 
admitted the existence difference between admission and confession but did 
not give any definition of the word ‘confession’. The High Court of Madras is 
silent on this point. So neither the early reported Calcutta cases nor the 
reported Madras cases throw any light whether in interpreting the term ‘‘confes- 
sion” one should accept the strict definition given by Straight /. in Queen 
Empress V, Ja^rup, ox follow the definition given by Stephen /. in his Digest of 
the Law of Evidence, namely that a ‘confession* is an admission made at any 
time by a person charged with a crime stating or suggesting the inference that he 
committed the crime.** In Emperor v. Kangal Miali, 41 C. 601 = 15 Gr, L. J. 713 = 
26 Ind. Cas. 161 it was held that confessions are statements either directly admit- 
ting the guilt of the accused or statements suggesting the inference that he 
committed the crime with which he is charged. So the majority of Indian cases 
followed the definition of the term ‘confession* given by Stephen /. in his Digest 
of the Law of Evidence. “The confession is not defined in the Evidence Act, but 
it has been many times interpreted by judicial decisions. It has been defined as an 
admission made at any time by a person charged with a crime stating or suggest- 
ing the inference, that he committed that crime. Therefore, not only statements 
which amount to a direct acknowledgment of guilt are confessions, but also 
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inculpatory statements which although they fall short of being actual admissions 
of guilt, yet suggest an inference of guilt or from which an inference of gmlt 
follows/ The factor determining whether a statement amounts to a confession 
or not is not the motive of the party making it but the fact that it leads to an infe- 
rence of guilt/^ Per FurM /m Mt Em Jha v. Emperor, 5 L. B. R. 131-4 Ind. Cas. 
1028=11 Cr. L. J. 153 ; Ilahi Baksh v. Emperor, 16 P. R. 1886 Cr ; see ^\so Em- 
Peror^, Haji Sher Mahomed, 7 S lud. Cas. 70=46 B, 961 = 24 Cr. L. J. 870 ; Impera- 
trix V, Pandharhtaih, 6 B. 34 ; Empress v. Dabee Perslied, 6. C. 530. A confession 
is also an admission of fact as well as an admission of guilt. Abbas AU v. Emperor 
4 Cr. L. J. 471 = 3 L. B. R. 208 (F. B). A confession is an admission made at any 
time by a person charged with a crime stating or suggesting the inference that he 
committed the crime. Hakiman v. Kmg: Emperor, 51 P. L. R. 1905=20 P. R. 1905 
Cr J Queen Empress v. Bhairab, 2 C. W. N. 702 (707) ; Superintendent v. LalU 
Mohan Singa 25 Ind. Cas, 788 = 62 Ind. Cas. 578. In QueenEmpressv.JaveCha- 
ran, ig B, it was held that confession includes /‘an admission of a criminating 
circumstance on which the prosecution evidently relies and which^has weighed with 
the Magistrate in his judgment on the fact. See also Hakiman v. Emperor, 6 P. L. R, 
196=2 Cr. L. J. 230. 

In Emperor v. Mahamed, 5 Bom. L. R. 312* the accused was tried for the 
theft of a box, and a policeman gave evidence to the effect that he had seen him 
carrying the box at night, and that when challenged he had stated that the box was 
his own. The statement was found to be false, but it was nevertheless held by Crowe 
a.nd Ckandravarkar,J]i, io hay & been rightly admitted. “In order to determine*^ 
said the learned Judges, “whether the statement is a confession of guilt or an admis- 
sion of a criminating circumstance, we must look to the statement itself. Here the 
statement of the accused was merely that the box belonged to him ; it was no admis- 
sion whatever of criminating circumstances. It was therefore, admissible. The 
statement held to be inadmissible in Imperairix v. Pandharinath, 6 B. 34 was 
of different character. There the accused’s statement admitted possession of 
a cheque alleged to be forged. It was an admission of one of the crimina- 
ting circumstances which went to make up the offence chaged against the 
accused. In the present case the statement does not amount directly or indirectly 
to an admission of any criminating circumstance, and is therefore, outside the 
principle of the ruling cited.” “In the result,’’ says Carndtiff J. in Barindra 
Kumar Ghose v. Emperor, 14 C. VV. N. 1114 at p. 1197=37 C. 467 “it seems 
to me that each case must be decided as it arises with reference to the question 
whether the particular statement concerned, whether it be positive or negative, verbal 
or expressed by conduct, is or is not a confession”. See also Muthu Kumar Swami 
V.. King Emperor, 35 M. 397 ; Emperor v. Cuna, 22 Bom. L. R. 1247 ; Ganapaii v. 
Emperor, 6 N. L. R. i8.o=r2 Gr. L. J. 60=8 Ind. Cas. 1181. “By confession I under- 
stood not necessarily a foil confession of guilt, but any statement made which, being 
relevant to the issue, may be put in evidence against the person making it,” R. v. 
Wong Chin Kwai, Roscoe, Cr. Ev, 37. Confessions of other crimes not relating to 
the charge e, g., showing or admitting a general tendency even to the crime charged, 
are inadmissible. R, v. Cole, 1810 ; Roscoe, Cr. Ev. 37. 

In V. 43 Inch Cas. 60s. at p.6ii, Philips J. said; “There is no 

definition of confession in the Evidence Act, but I take it that it must be something 
more that a mere admission. In Emperor v. Kangal Mali, 26 Ind. Cas. 161 = 15 Cr. 
L. J. 713=41 C. 601, when dealing with the admissibility of statements, it was 
said that a useful test was to ascertain the purpose to which they were put by the 
prosecution. If the prosecution relies on the statements of the accused as being true 
then they may and probably in many cases would be found to amount to confessions. 
Accepting both these propositions I would add that in order to make a statement a 
confession, it appears to me to be necessary that the inference as to the criminality 
of the person making the statement should be gathered from the statement itself, 
for I think it is quite possible that in many cases a statement which by itself does not 
contain any inference of criminality may in the light of subsequent events or of 
subsequent evidence strongly support such an inference. If the statement in itself 
is not incriminating, I am doubtful whether the fact that it does become incriminating 
owing to subsequent events would make it a confession.” See also 19 Cr. L. T. 42 : 
53 Ind. Cas. 691.. 

- ^ An; admission of all the ingredients required to constitute an offence is a con- 
fession. A: confession is an admission made at anytime by a person charged with 
a crime stating or suggesting the inference that he committed the crime. 120 Ind. 
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Cas. 257 (2) = 31 Cr. L, J. 26 = A. I R. 1930 All. 29 ; see also A. t R. 1929 All. 299. 
Where a person confessed he had taken part in a dacoity and named his associates 
and the police recovered stolen articles from the house of the person ^ making the 
confession and from the persons named by him that the confession was not 

rendered untrue merely because the person making the statement minimised his 
share in the dacoity. 126 fnd. Cas. 498=31 Cr. L. J. 1017== A. L R- 193^ Oudh. 74. 
A statement of the following kind cannot be regarded as a confession of complicity 
in an offence. “I told the other accused that, if they wanted to kill my husband, they 
were at liberty to do so, and I would bring no^ case against them. But when they 
arrived at my husband’s house on the fateful night, I endeavoured to restrain them 
and was only prevented from doing so by their threats to kill me_ and my son if I 
interfered. 1 did neither take any part in the murder, nor did in any way assist 
the murderers after my husband was put to death.'’ 4 Ind. Cas. 429=24 P. W. R. 
1909 Cr. = 153 P. L. R. 1909. A statement of an accused to the effect that under 
threats of death, be was forced to sit outside the door of the house where a murder 
was being committed, to warn the murderers of the approach of any body, and not 
to divulge the secret and to remain an impassive agent^ in the crime, and that he 
took no part in it, on the other hand he vainly tried to dissuade the co-accused from 
committing the crime, does hot amount to a confession of either murder or its 
abetment, and consequently is also inadmissible in evidence under s. 30 of Act I of 
1872, against the accused. 38 P. W. R. Cr. 1910=24 P. R. 1910=193 P. L. R. 

A confession must be a confession of guilt or a confession of facts which constitute 
in law the offence charged. Mere admissions of incriminating facts will not amount 
to a confession, unless those facts and the necessary inferences from them amount to 
an offence, i. L. B. R. 133. Where the accused expresses his willingness to tender 
an apology to the complainant, it is unfair for the Magistrate to treat the circums- 
tance as an indication of the accused’s guilt. 4 L. W. 55b — 17 Cr. L, J. 462 = 36 Ind. 
Cas. 142. To constitute a ‘confession’ under the Evidence Act, it is not necessary 
that the person confessing should make a full and explict admission of his guilt 
so clean as to leave no other hypothesis tenable. 43 Cas. 605=19 Cr. 

L. J. 189. The fact that the accused did not claim a piece of cloth as his own 
before the Police but admitted at that time that it belonged to the deceased might 
have been due to this that the defence is not always stated during the Police enquiry 
and any statement made to the Police to the effect that an article produced by sus- 
pected men really belonged to the deceased could amount not to a confession but to 
an admission. 5 Lah. L. J. 128. Admission is usually applied to a civil transaction, 
and to those matters in criminal cases which do not involve^ a criminal intent. 
The term confession is usually used in criminal Courts as denoting an acknowledg- 
ment of guilt. Admission in a civil ^ suit that a document is genuine cannot in a 
forgery case be regarded as confession at all. A. I. R, 1929 Cal. 539 * 




Motive for true confession,— Various reasons are found for making a true 
confession. These, reasons for making voluntary confessions may be classified under 
the following heads (i) repentence ; (2) panic created in the yiew of the accused 
when he finds no reasonable hope of escaping discovery 15 B. 453 (479) ; 6 A. 509 
(550) ; (3) be is, for the moment in despair, and glad to purchase immediate case by 
making a confession or resignation to fate. 6 A. 509 ( 55 ^> 55 0 > ( 4 ) due to simplicity 
and half savage nature of the accused (Tajy Cors Trial Cases, para 135 cited in 
Chaudhury's confession p. 139) ; (S) expectation of mitigation of punishment. 

What are not confessions.— A confession is an acknowledgment in express 
words, by the accused in a criminal case of the truth of the guilty fact charged or of 
some essential part of it. Step. Dig. Ev. 21 ; 6 A. 509 (539) J H R* 260(263) ; 41 C. 
601 ; 20 A. L. J. 128 ; 6 B. 34 (37) ; 9 B. 131 (i34). Therefore the terrn '‘confepion” 
does not include either (i) guilty conduct (2) exculpatory statements and (3) acknow- 
ledgments of subordinate facts colourless with reference to actual guilt. Wigmore 
Ev. § 821 ; see also 6 B. 34 (37) ; 22 C. W, N. 834=28 Cr. L. J. 105 ; 6 B. 288 ; 
10 B. H. C. R. 497 ; 2 A, L. J. 52 = 2 Cr. L. J 22 ; 2i C. W. N. 369 ; 6 C. 279 ; 21 C. 
955: 25 W. R. Cr. 15; 7 W. R. Cr. 8; 29 C. 7^2; (1911) 2 M. W. N. 375 ; 18 
C. L. J. 590 ; X B. L. R. O. C. Cr. 15, 

Confessions, Division of, — Confessions may be divided into two classes : 
Judicial and extrajiidiciaL Roscoe Ev. 37. Judicial confessions are those which are 
made before the Magistrates ; or in Court, in the due course of legal proceedings ; 
and it is essential that they be made out of the free will of the party and with 
full knowledge of the nature and consequences of the confession, of this kind are 
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the preliminary examinations, taken in writing by the Magistrate, persuant to 
statutes ; and the plea of guilty made in open court to an inducement. Greel Ev. 
S 216 ; see also ss. 164 and 364 of the Cr. Pro. Code. Extra judicial confessions 
are those which are made by the party elsewhere than before a Magistrate, or in 
Cout ; this term embracing not only explicit and express confession of crime, but 
all those admissions of the accused from which guilt may be implied. Greenl E-j. % 
216. An extra-judicial confession is an admission of guilt to a private person. 8 W. 
R. Cr. 29 (30) ; 13 W. R. Cr. 69. It may be in the form of a letter. 15 Cr. L. J. 
55*=ai8 C. W. N. 386. An extra-judicial confession can be made to any person, or 

collection or body of person. 8 O. C. 39S ; 21 Ind. Cas. 468=14 Cr. L. J. 596 ; 15 

Cr. L. J. 502=24 Ind. Cas. S9^>* The court is to decide whether the person before 
whom the admission Is said to have been made are trustworthy witnesses. 134 Ind. 
Cas. 1018 = A. 1. R. 1931 Oudh. 415. When the making of a confession is com- 
pletely proved, its authenticity is beyond dispute. In such a case a voluntary and 
genuine confession is legal and sufficient proof of guilt. 7 W. R. Cr. 41 ; 6 W. R. Cr. 

73 ; 6 W. R. Cr. 83 ; 52 Ind. Cas. 520 ; 15 B. 4S0 ; 51 Ind, Cas. 876 ; see also 48 

Ind. Cas. 981=35 M. L. J. 518 ; 9 C. W. N. 974* 

Conclusions from witnesses are not to be accepted, in Queen v. Soohjan^ 
10 B. L. R. 332, (335) Phear /. said 1 “Now, it is to be observed that these statements 
are in general terms, and so are merely statements of a conclusion at which the wit- 
nesses themselves arrived from the answers given by the prisoners to the questions... 
...but it is all important in matters of this kind to know what were the words which 
the person who is said to have confessed actually used : nothing in short of the 
actual words given in detail in the first person, so far as it is possible to obtain them, 
ought ever to be relied upon as a foundation for the opinion formed by the Court ; 
because, it may turn out that the words taken together with the questions and the 
circumstances under which the questions were put, do not in truth amount to a con- 
fession of guilt such as the witness chose to represent it,*^ See also R. v. AU Husain. 
23 A. 306, 308 ; Kha Hlaw v. Emperor^ 4 L. B. R. 116=7 Cr. L. J. 82 Nawab Bibi v. 
/f. 22 P. R. 1883 ; Queen v. Bahu Lai, 6 A 509 (549) ; R. v. Mohan Lai, 4 A. 46 ; Nur 
A li V. Emperor, Ind. CsLS. 530=5 L. 140. But where the actual words used in 
the confession are not given it does not affect the admissibility but the weight to be 
given to such evidence. Ibid ; see also Desraj v. Emperor. 1928 Lah. 58=29 P. L. 
R. 486. There is no rule of law which requires an extrajudicial confession to be 
recorded. 11 P. R. (1918) Cr. ; 21 P. R. 1881 Cr., 21 Bom. L. R. 1065 ; 141 P. R. 
1887 Cr. 

Confession made by signs or gestures. Vide 31 P* L. R. 391 = 120 Ind. 
Cas. 539=31 Cr. L. J. 141 = A. I. R, 1930 Lah. 84. 

Confession— ^Test of truth;. — A true confession made by a person who takes 
part in a murder invariably adds something to the knowledge already possessed by 
the investigating officer and that is the quoted test of its truth. 132 Ind, Cas, 228 = 
32 Cr. L J. 854= A. 1. R. 1931 Oudh. 166. 

Confession must be taken as a whole.— When a confession is used against 
an accused person, the whole confession must be introduced. So where an accused 
person makes a confession, the confession is evidence in his favour as well as against 
him and must be taken as a whole. 15 A. 452 ; 88 Ind. Cas. 455 = 26 Cr. L. J. 1142 ; 
52 A. 1011 = A. I. R. 1931 All. I (F. B.) ; 7 W. R. Cr. 39 ; i Bur. 327 ; i Bur. 324 ; 2/ 
C, 955 ; 29 C. 782 ; Rat. Un. Cr. C. 771 ; i Bom. L. R. 428 ; 22 C. W, N. 834 ; 1928 
M. W. N. 161 ; L. B. R. (1872—1892), 324 j L. B. R. (1872-1892), 327 ; 8 W, R. Cr. 
38 ; 5 W. R. 70 ; 25 W. R. Cr. 26 ; 25 W. R. Cr. 15 ; i W. R. 16 (17) ; 18 W. R. Cr. 
29 ; ifi C. W. N. loss >* 40 C. 873 ; 10 B. L, R. 332 ; A, W. N. 1883, 148 ; A. 1. R. 
1926 Lah 554 ; 40 C, 873 ; 98 Ind. Cas. 178 = A. I. R. 1926 Oudh. 618, 52 A. 1011 = 
A. 1. R. 1931 All. I (F, B.) A. I. R. 1933 Lah. 665 ; A. I. R. 1933 Mad. 882 ; A. 1. R. 
1933 All. 401 ; A. I, R. 1933 bah. 252 ; A. L R. 1933 Rang. 326 A. I. R, 1933 Rang. 
204 ; A. I. R. 1934 Lah. 673 ; A. I. R. 1934 Lah. 620. 

“As in other cases the meaning and intention of the parties are collected from 
the whole writing taken together, and all the instruments, executed at one time by 
the parties, and relating to the same .matter, are equally resorted to for that purpose, 
so here. This principle, in its application, has several detailed consequences (i) 
The prosecution must put in the whole of the accused's statement, including the 
portions favourable to himself as well as those unfavourable. But this does not pre- 
vent the use of statements which are separate in themselves though not forming all 
the accused's utterances nor of such fragments of a connected statement as were 
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alone heard or remembered by the witness. Moreover the witness need not be able 
to give the exact words, provided he can give the substance (but see, 38 Ind. Cas. 
740=15 A. L. J. 15 ; 38 Ind. Cas, 767 ; 53 Ind. Cas. US) (2). If one part of a con- 
versation is relied on, as proof of a confession of a crime, the prisoner has a right to 
lay before the Court the whole of what was said in that conversation ; not being con- 
fined to so much only as is explanatory of the part already proved against him, but 
being permitted to give evidence of all that was said upon that occasion, relative to 
the subject matter of the issue Lord C, J. Abbott 'va the (Queen's Case^ 2 B. & B. 
297, 298 ; R, V. Paine, 5 Mod. 165 ; Howk. P, C. A 2, C. 46 § 5 5 v. Higgins, 3 C. 
& P. 603 ; R. V. Hearne, 4 C. & P. 215 \ Brown* s Case, 9 Leigh 633, for as has been 
alreedy observed respecting admission, unless the whole is received and considered, 
the true meaning and import of the part which is good evidence against him cannot 
be ascertained. (3) But if, after the whole statement of the prisoner is given in 
evidence, the prosecutor can contradict any part of it, he is at liberty to do 
so ; and then the whole testimony is left to the jury for their consideration,, 
precisely as in other cases, where one part of the evidence is contradictory to 
another ; for it is not to be supposed that all the parts of a confession are entitled 
to equal credit. The jury may believe that part which charges the prisoner, and 
reject that which is in bis favour, if they see sufficient grounds for so doing. Rat. 
Urn Cr. C. 436 ; 10 B. H. C. R. 500 ; 19 Cr. L. 785 (Nag) ; Rat. Un. Cr. C. 370. 
1930 Oudh. 113 ; 1930 M. W. N. 785. If what he said in his own favour is not 
contradicted by evidence offered by the prosecutor, nor improbable in itself, it will 
generally be believed by the jury ; but they are not bound to give weight to it on 
that account, but are at liberty to judge of it like other evidence , by all the 
circumstances of the case. (4) And if the confession implicates other persons by 
name, yet it must be proved as it was made ; not omitting the names ; but the 
Judge will instruct the jury, that it is not evidence against any but the prisoner who 
made it.** Greenh Ev. § 218. 

A Judge ought to decide the question of the admissibility of a confession first 
and if it is inadmissible it should be excluded from the record and its terms should be 
kept from the assessors. And inadmissible confession is inadmissible in its entirety. 
18 Cr. L. J. 383=38 Ind. Cas. 767. The ordinary rule is that a confession is evidence 
for the prisoner as well as against him and must be taken together. But it is only 
where no other evidence is forthcoming that this can be pressed to the extent of 
requiring that no part be accepted as true without accepting the whole. 53 Ind. Cas. 
145 = 20 Cr. L. J. 737 ; see also 46 Ind. Cas. 705=19 Cr. L. J. 785 ; 15 A. L. J. 15 j 
Rat. Un. Cr. C. 371. 

After the entire statement of a prisoner has been given in evidence, any part of 
it may be contradicted by the prosecution if they choose to do so, and then the whole 
testimony is left open for consideration precisely as in other cases where one 
part of the evidence contradicts another. Even without such contradiction it is 
not supposed that all the parts of a confession are entitled to equal credit ; if 
sufficient grounds exist, that part which charges the prisoner may be believed, 
while that which is in his favour may be rejected. 3 O. W. N. 800=98 Ind. Cas. 
178= A. I. R. 1926 Oudh. 618. Even when a part of the confession is found to be false 
the entire confession should be rejected simply for that reason. If sufficient grounds 
exist that part that charges the prisoner may be believed that which is in his favour 
may be rejected. 132 Ind. Cas. 70 = 32 Cr. L. J. 830=14 O. L. J. 303 ; see also A. L 
R. 1934 Oudh. 222 = 35 Cr. L, J. 894= i49 Cas. 69 ; A. I. R. 1933 Rang. 204=1933 
Cr. C. 919* Where the confession is any thing but a full confession the Court is at 
liberty to use the confession as it stands and derive a deduction of the guilt of 
the man who made it even while rejecting portions of it which are false. A. L R. 
1930 Oudh. 113. 

Uncorrborated confession evidentiary value of.— If there is no reasonable 
doubt that a confession is voluntary and genuine it is legal and sufficient proof of 
guilt, 7 W. R. Cr. 41. Under ordinary circumstances, a confession cannot be 
accepted as sufficient for a conviction, unless it is supported by material facts 
established independently of the confession itself. Experience shows that unfounded 
confessions are not infrequently made from one motive or another natural to humanity 
and that consequently the Courts have to be on their guard against being led astray 
by such deceptions. It is, therefore, the practice in general to_ require some support 
for a confession and reasonable consistency with the surrounding circumstances about 
which there is no doubtU. B. R. (1897-1901), Vol. L 152. Where the accused’s confe- 
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ssion is the only evidence against him, accounting for the commission of the crime 
with which he is chargedVit must be accepted in so far as it is not inconsistent with 
reason and other surrounding circumstances. 6 Cr. L. J. 260 ; see also 3 P. R. 1888 
Cr. ; Rat. Un. Cr. C. 867 ; Rat Un. Cr. C. 463 ; li B. H. C. 137 ; i7 P. W. R. 
1907 Cr. = 6 Cr. L J. 141 ; 21 P. W, R. 1907 Cr. = 6 Cr. L. J. 266 ; 6 Bom. L. R. 
773 ; (tQn) 2 M. W. N. 197=^12 Cr. L. J. 488=12 Ind. Cas, 96.^ Where a case 
depends upon circumstantial evidence, it is usual to find a confession to folster up 
such evidence. Courts should attach little importance to such a confession, q C. 
W. N. 474. Where the circumstances of the case compel ^ a tribunal to reject all the 
other evidence and act only upon a confession, the confession must be used liUratim 
el verbatim^ and due effect must be given to every statement contained therein 
whether in favour of the accused or against him. 15 A. L. J, 15. The law does not 
require that the confession of an accused person should be corroborated before it 
can be acted upon. It is for the Court to decide whether it believes a confession or 
not 52 Ind. Cas. 881=20 Cr, L. J. 721. The fact that the confession was 
retracted before the committtng Magistrate would not deprive it of its voluntary 
character. 52 Ind. Cas. 50 = 20 Cr. L. J. 562. No doubt the extra-judicial confession 
is of great importance but it must be a true extra-judicial confession and not one 
fabricated in order to provide additional evidence for what rightly or wrongly the 
investigating officer considers to be a weak cause. A. I. R. 1929 Oudh 272; see 
also A. I. R. 1932 Oudh. 324=7 Luck 623 = 90. W. N. 170. Apart from the question 
whether or not extra-judicial confessions are inadmissible in evidence, they are 
not of such a nature aslentitles them to any weight, because it is impossible to 
ascertain the exact words used by the person. To base a conviction on such a 
confession is not safe.^ A. I. R. 1928 Lah. 858=29 P. L. R. 486. The evidence 
of an admission of guilt to villagers may be as strong evidence against an accused 
person as a confession before a Magistrate. It requires no corroboration. The 
Court has to decide whether the persons before whom the admission is said to 
have been made are trustworthy witnesses. A. 1. R. 1928 O. 393=5 O. W. N, 693. 
When the accused were unable to explain away their confessions, which clearly 
indicated the guilt, held that the confessions alone were sufficient for the conviction. 
5 O. VV. N. 968. Extra-judicial confession made before person is taken into police 
custody has high probative value. It must however be proved strictly. A. L R. 1932 
Sind. 201 = 26 S. L. R. 302 = 34 Cr. L. J. 147. Where extra-judicial confession is 
clear consistent and convincing it should be believed. 12 Mys. L: J. 73. But in such 
confession exact words should be ascertained. A. I. R. 1934 Sind. 119=151 Ind. 
Cas. 9^4- 

Confessions of prisoner in another oase—how proved. The confession 
, in one case in which he was convicted cannot be used against him in 

another' case, unless th% Reposed to on oath either by the person who took 
ihem down, or by some one else v?lio heard them. 10 W. R. Cr. 56. 

I'ii " • Confession how construed.--Where people are so ignorant as the Burmans 
are, of the most elementary legal principles, it is extremely dangerous to accept an 
admission as a plea of guilty without the closest scrutiny of the meaning of the 
acknowledgment. U. B. R. (1897-1901) VoL 1. 72. 

Recording' of judicial confessions — As regards recording of judicial con- 
fessions and the proof thereof vide ss. 164 and 533 of the Criminal Procedure Code 
and s. 80 the Evidence Act. 

Principle underlying section 24. — The value of confessions depends on the 
supposition that they are deliberate and voluntary, and on the presumption that a 
rational being will not make admissions prejudicial to his interest and safety, unless 
when urged by the prompting of truth and conscience. Such confessions, so made by 
a prisoner, to any person, at any moment of time, and at any place, subsequent to 
the preparation of the crime, and previous to his examination before the Magistrate 
are at common law received in evidence as among proofs of guilt. 21c • 

865 ! § 524 r m/J-s Ev. § 102: When a^confession fs made und« 

mftttence of a promise of benefit, or a threat of harm, it is untrustworthy because it 
■has associated with an attraction too strong to reject. In general, then, the 
. ptefwn of ae cbnfess'ng person which causes our distrust is that of being compelled 
tor cbpbse between two alternatives, one of which involves a confession of euik 
irrespect»ife|i:it»lrulii or MsHy.-^m^rrnore § S24. More accurately, the confession 
so dominate a f^iidp confession. It is not a confession at all. It is not made 
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ammo coHfitendi. It is merely a self-serving statement masquerading in the garb 
and under the name of a confession. Accordingly, it has not the relevancy of a 
true confession, a self-disserving statement, and is, in consequence, rationally to be 
regarded with suspicion. As a matter of logic, there is the obvious impairment of 
probative value due to the consideration that a declarant so circumstanced may, 
like the person offering a confession in a civil case, make his statement, not 
because it is true, but for the reason that he anticipates that in this way he will 
gain something desirable which otherwise he would not secure. In addition to this 
it is not fair to the accused for the law to trap him, to take him when off his guard, 
to break into his fastness of silence. Chamherlayne* s Ev. § 1484. *‘The object of the 
rule relating to the exclusion of confessions is to exclude all confessions which may 
have been procured by the prisoner being led to suppose that it will he better for him 
to admit himself to the guilty of an offence which he really never committed.^’ Per 
Littledate J. in i?. v. Court' 7 C. & P. 486 ; R, v. Holmes^ C. & K. 248. think in 
every case it is for the Judge to decide whether the words were used in such a 
mrnner and under such circumstances as to induce the prisoner to make a confession 
of guilt whether such confessions were true or not.” 

Scope of scope 24.— Section 24 of the Evidence Act provides that a confes- 
sion of an accused person is irrelevant in a criminal proceeding if the making of the 
confession appeals to the Court to have been caused by any inducement, having 
reference to the charge against the accused person, proceeding from a person in 
authority. F afeJichand v , Emperor^ 86 Ind. Cas. 1001 — 26 Cr. L. J, 937 — L. R. 6 A. 
89 Cr. In dealing with the question of the admissibility of a confession the Judge 
is not concerned with the truth or falsity of the confesston ; that is a matter entirely 
for the jury. The Judge is only concerned with the question as to whether the 
confession is admissible in evidence. If the confession is voluntary it is admissible, 
li prima facie it is false, inconsistent, improper or absured that might suggest that 
it is not voluntary. Einperor v. Panchhari Dutt^ 86 Ind. Cas, 414=29 C. W, NT, 
300=52 C. 67 = 26 Cr. L. J. 782 = A. 1. R. 1925 Cal. 587. Voluntariness, being the 
warrant for varacity, was then regarded as the sirte qua non of confessions. This was 
the condition precedent which had to be complied with before confessions could be 
admitted in evidence. The meaning of this position apparently is that confessions; 
were presumed to be false till the presumption was rebutted by proof of voluntari- 
ness.*' 2 Bom. L. R, J, 228. The reason for rejection of confessions are thus stated 
by Eyre C. B % confession forced from the mind by the flattery of hope or by 
the torture of fear, comes in so questionable a shape, when it is to be considered as 
the evidence of guilt that no credit ought to be given to it and therefore it is re- 
jected.” Warrickshall* s case, i peach Cr. C. 263 ; see also 2 L. B. R. 168 ; U. B. 
R. (1909) 1st Qr. Ev. 3 = 11 Cr. L. J. 41 = 4 Ind. Cas, 759 ; but see 45 C. 557 = 22 
C. W. N. 213 ; Rat. Un. Cr. C. 552 ; 85 Ind. Cas. 830=26 C. R. L. J. 606. 

A confession by an accused person is not made irrelevant, if otherwise relevant, 
merely because the accused person has been sworn or affirmed. 3 P. R. 1880 Cr. 
An oral confession by an accused person, not being open to exception under s 24, 25 
or 26 of the Evidence Act is, as an admission by an accused person, a relevant fact 
and may be proved at his trial under section 21 and therefore such a confession made 
to a Magistrate is relevant and may be proved by the evidence of the Magistrate. 
II P, R. Cr. 1918=45 Ind. Cas. 843=19 Cr. L. J. 651 ; but see Emperor v. Maruti^ 
21 Bom. L. R. 1065. Section 27 of the Evidence Act, qualifies not only sections 25 
and 26 but also section 24, all three of which lay down general rules excluding con- 
fessions and the same broad grounds underlie all the, three. 45 C. 557=22 C. W. N. 
213 = 27 C. L. J. 148 = 44 Ind. Cas. 321 = 19 Cr. L. J. 305 ; but see 35 Ind. Cas. 962= 
17 Cr.L-J. 403=U. B.R. (1916) Vol. II, 114 ; 29 Ind, Cas. 817=11 P. R. 19^5 Cr. 16= 
Ct. L. J, 545. If the case against the accused entirely rests on the confession, made by 
the accused and there is a conflict as to the manner in which the confession is obtained, 
the accused is justified in asking the Court to give him the benefit of doubt. A. I. R. 
1930 Lab. 88, Where a person of sound mind and of full age makes a confessional 
statement in ordinary simple language after he has been warned, he must be bound 
by the language of the statement and by its ordinary plaia.meaning and a subse- 
quent retraction of the same is of no effect. 127 Ind, Cas. 247= A. I. R. 1930 Oudh. 
353=^31 Cr. L. J. 1210. Where the confession mad6 before the police was found 
by the Court not to have been voluntary, it cannot be corroborated by the con- 
fession of the accused as an approver, subsequently retracted. A. I. R. 1930 Nag. 
259=124 Ind. Cas. 459=31 Cn L. J. 661. A cpnfessihp made by an accused person 
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is not invalid merely because it was made under the belief that he would gain some 
benefit by making it. 126 Ind. Cas. 109= A. 1, R. 1929 Mad. 92. A confession is 
an admission by an accused person in a criminal case. The making of a counterfeit 
coin is not a statement and hence the evidence of persons who say that the accused 
made counterfeit coins in their presence is not barred by «. 24, 25 or 26. 133 Ind. 

Cas, 154= A. 1. R. 1931 All. 9. A confession alleged to have been made by the 
accused person in the jail to the warder in the absence of any evidence on the part 
of thepmsecution to prove it was read to the accused and acknowledged by him to be 
correct is absolutely of no evidentiary value against the accused. 1930 M. W. N. 1249. 
Evidence is inadmissible to prove a confession made while an accused person is in 
Police custody, except in so far as any fact is discovered in consequence of the 
information so received from him. 22 Ind. Cas. 150 = 8 P. W. R. 1914 Cr. = 3B P. 
L. R. 1914=15 Gr. L. J. 6. A confession made voluntarily in the sense that it was 
made spontaneously and without any inducement is admissible in evidence under 
s. 24 of the Evidence Act. 45 A.. 300 = 21^ A. L. J. I43==73 Cas. 62 = 24 Cr. L. 
526. If a man is told by a person in authority that if he gives a true account of the 
matter he will be pardoned, that is a continuing offer, the thread of which continues 
unbroken until it is accepted by the confession which completes the bargain, unless 
there is some circumstance which breaks in so as to show that the inducement no 
longer operates, and the person confessing has no longer any hope of gaining 
anything from the authorities by making confession. 26 Cr. L. J. 937 = 86 Ind. 
Cas. 1001 = A. I. R. 1925 AIL 606. Where the Magistrate who recorded the 
confession took all possible precautions to satisfy himself that the confession was 
made voluntarily and that the accused was under no inducement or threat at the 
lime he made the confession and he was informed that if he confessed he would not 
get a pardon : Held that the confession was admissible in evidence. 103 Ind. Cas. 
900=28 Cr. L. J. 752=8 A. 1. C. R. 416. Section 27 controls three earlier sections. 
A. 1. R. 1932 Cal. 297=59 C. 1040 = 36 C. W. N. 373, Statement of accused that 
confession was made of free will does not relieve court from considering whether 
confession should be excluded under s. 26 on other grounds. A. I. R. 1933 Cal. 747 
(S. B.) = 57 J* 213 = 1933 Cr. C. 1249. In order to base conviction on confession 
three things are to be proved (i) that it was made ; (2) that evidence of it can be 
given and (3) that it is true. A. I. R. 1934 Sind. 172= 1934 Cr. C . 1274. 

The mere fact of a person being in custody cannot be a good basis for a 
presumption that any confession he may make is caused by an inducement, threat 
or promise having reference to the charge against him, proceeding from some Police- 
officer and sufficient to make him believe that he would be benefited in the trial by 
making it 95 Ind. Cas. 59=27 Cr. L. J. 73i = A. 1 . R. 1926 Nag. 368. If pressure 
ejcercised by a Police officer is sufficient to give the accused grounds which would 
appear-to him reasoriable for supposing that by making it he would gain any advan- 
tage or avoid any evil of a temporary nature, the confession would not only be weak 
, in nature but wholly irrelevant under s. 24. Evidence Act 27 Cr. L. L 11:8 = 101 
^94 -7 A. 1 . R. 1926 AIL 246. Confession was made by the accused against 
hmsselftoa witness. The Judge did not disbelieve it but rejected it because he 
thought that it was mide by the accused under the belief that it would be to his 
advantage. A. L R. 1939 Mad. 92. Whether any threat or inducement was offered 
dr not in a particular Case is a question of fact and has to be decided with reference 
to the circumstances of that case and it is not safe to make any Efeneralisations 
merely on the ground that a certain set of words used in a particular dase has been 
held to hem the nature of an inducement. A. I. R. 1929 Pat. 275. Where there is 
veiled threat as well as inducement, a confession so obtained is invalid A 1 - R 
1929 Pat. 275. 

Made. A confession made to one person by the accused is irrelevant even 
Where the inducement, threat or promise is held out by a different person'if the 
latter be a person m authority, 9 B. H. C. R. 416. ^ 

Accused person. The expression ‘Wde by an accused person*^ in this section 
means that person must be an accused personal the time of the confession 35 M. 

' ^ ^ \ "accused person” in sections 24 

26 include any person who subsequently becomes accused, provided that at 
statement criminal proceedings were in prospect. 43 Ind. 
Cas. ,605 19, Cr. L. J. 18^ Section 24 of the Evidence Act would apply even if 
Aepei-sou who IS said to have made the _ confession was not an accused person at 
the lime Wfen he made the_ (Mnfession. Jt is sufficient if the person ultimately comes 
to be an accused; pwson with reference to the charge in respect of which he^is said 
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to have made the confession. 22 Bom. L. R, i24.7«= 59 Ind, Cas. 324 ; 133 Ind. Cas. 
55 = 32 Cr. L. I. 985 = A. L R. 1931 Lah. 763. Formal accusation or custody is 
unnecessary, i C. L. R. 21. The test which has to be applied in deciding whether 
this section applies, is the position of the person at the time when it is proposed to 
prove the admission, not his position at the time when he is alleged to have made 
it. A confession, therefore, made to a Police officer by a person when he is .not 
accused of any offence is inadmissible in evidence against him when he is accused 
of an offence. 13 Cr. L. J. 465= 15 ind. Cas. 305 = 5 Bur. L. T. 92. 

If it appears. — **The words lend some colour to the argument that the 
confession ought to be made to appear to the Judge to have been improperly 
induced — in other words, that the onus p rob andi is in the first instance on the 
prisoner. 1 do not accede to that argument. A confession may appear to the 
Judge to have been the result of inducement on the face of it, and apart from 
any proof at all... In every case, 1 contend, where a prisoner says he has been 
forced to confess, the Judge is put upon judicial enquiry, and as I ended before, 
lend now, that enquiry should the admission of the confession and any 

examination into its truth.” 2 Bom. L. R. (Journal) 163, ‘‘A confession to 
be admitted at all in evidence must be proved to have been made voluntarily, and 
not to have been caused by any of the means mentioned in section 24 of the Indian 
Evidence Act, read with sections 28 and 29 of the same Act. When admitted it is 
to be dealt with like any other piece of evidence, and acted on only if it is believed 
to be true/’ Per Parsons /, in Queen Empress v. Balya Bajadin. cited in 2 Bom. 
L. R. (Journal) 163. But Pulton /.in Queen Empress v. B'^swanta^ 25 B. 168 = 2 
Bom. L. R. 761 (765) dissenting from the above case said : The use of the word 
‘appears^ indicates, it may be argued, a lesser degree of probability than would be 
necessary if ‘proof’ has been required. A Court might perhaps in a particular case 
fairly hesitate to say that it was proved that the confession had been unlawfully 
obtained, and yet might be in a position to say that such appeared to it to have 
been the case ; see also 38 C. W. N. 659=35 Cr. L. J. 1479- A. I. R. 1934 Cal, 
636. It is not possible for a Court to say that the making of a confession appears 
to have been caused by any inducement, threat or promise except upon evidence 
before it. The inference maybe suggested by the confession itself or by. the evi- 
dence of the prosecution or by evidence adduced by the accused person or by the 
surrounding circumstances which the court is always bound to take into consi- 
deration but the conclusion cannot be reached on surmise or conjecture. Whether 
or not a confession is admissible in evidence is a matter which is to be decided 
after a full consideration of the evidence and the particular circumstances of each 
case. A. I. R. 1928 Lah. 676=29 Cr. L. J. 385 = 108 Ind. Cas. 387. If in the 
circumstances of a case, it appears to the Court that there is reason to suspect that 
a confession was obtained by inducement so as to bring it under the provisions of 
section 24 of the Evidence Act, the prosecution to make the confession admissible 
in evidence against the accused, must show that it was ireely made. 68 Ind. Cas. 
413=26 C.W. N. 54=23 Cr. L. J. 573, It is not possible for a Court to say that 
the making of the confession “appears’* to it to have been caused by any induce- 
ment, threat, or promise, except upon evidence which is before the Court. The 
inference may be suggested fcy the confession itself, or by the evidence of the 
prosecution, or by the evidence adduced by the accused person ; or by surrounding 
circumstances which the Court is always bound to take into consideration ; but the 
conclusion cannot be reached on surmise or conjecture, 4 Pat. L, T. 186=72 Ind. 
Cas. 961 = 24 Cr. L. J. 497 = A. I. R. 1923. P. 13. When the admissibility of a 
confession depends upon a conclusion as to the truth about conflicting evidence 
antecedent to the making of the confession and tending to show that it is liable to 
rejection under section 24. the trial Judge must make up his mind upon this issue, 
and decide the question of admissibility before relying upon the contents of the 
confession. L. R. 6 A. 89 Cr. = 26 Cr, L. J. 937 = 86 Ind. Cas. iooi = A. I. R. 1925 
All. 606. 

In EfnperorY. Panchkari Butt, 29 C. W. N. 300=52 C. 67=86 Ind. Cas. 414=2* 
26 Cr. L. J. 782= A. I. R. 1925 Cal. 587. Mr, Justiee Mookerjee said : 
‘‘There are words and expressions in this section to which one must pointedly 
direct his attention in order to construe the section. There occurs the word 
‘appears’; the ‘inducement, threat or promise having reference to the charge 
against the accused person* must proceed from a person in authority, but nothing 
is said as to the person to whom it is to be directed ; it is enough if such 
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inducement, threat or promise would in the opinion of the Court be sufficient to 
give the accused person grounds which vvould appear to the accused person 
(and not the Court) reasonable for supposing that by making the confessions he 
would gain an advantage or avoid an evil of the nature contemplated in the 
section. It will be seen therefore that the mentality of the accused has to be 
judged rather than that of the person in authority. That being so, not merely 
actual words, but words accompanied by acts or conduct as well on the part of 
the person in aiuhority, which may be construed by the accused person situated 
as he then is, as arpounting to an inducement, threat or promise, will have to be 
taken into account. A perfectly innocent expression, coupled with acts and 
conduct on the part of the person in authority, together with the surrounding 
circumstances may amount to inducement, threat or promise. In scrutinising a 
case from the point of view of section 24 of the Evidence Act the Court will 
have to perform a three-fold iunction. It will have, as a Court, to determine 
the sufficiency of the inducementj threat or promise as affording certain grounds; 
it will have again to clothe itself with the mentality of the accused to see whether 
the grounds would appear to the accused reasonable for a supposition that is 
mentioned in the section ; lastly it will have to judge as a Court if the confession 
appears to have been caused in consequence of the inducement, threat or promise. 
The use of these vague expression has been deliberately made with the object 
of securing absolute fairness in the matter of admitting confessions in judicial 
proceedings. It is indeed very difficult to lay down a hard and fast rule as to 
the sufficiency of the circumstances which would make the confession irrelevant 
under the provisions of the section. Reported decisions afford us little help in 
this direction. A study of the cases, bearing upon the question, which are 
too numerous to mention, would show that anything ranging between the 
barest suspicion on .the one hand and absolute certainty on the other has 
been held to be safficient to satisfy the requirements of the section. In this 
connection reference may be made to ii. B. H. C. R. 137 ; A. I. R. 1930 Nag. 259 ; 
15 B. 452 ; I C. L. R. 275 (281) ; 19 B. 721 (731) ; 8 Bom. L. R. 697 ; 28 C. 613 
at 617.^ The expression used in this section is not “proved"' but “if it appears’ 
which is not as strong an expression as “proved.” 33 C. W. N. iH2 = A. I. R. 
1929 Cal. 226. The true view seems to have been taken in the case of Queen 
Empress v. Basvanta^ 25 B. 168, where it was said that the section does not require 
positive proof (as defind in section 3 of the Act) of improper inducement to 
justify the rejection of the confession, the word ‘appears" indicating a lesser decree 
of probability than would be necessary if ‘proof had been required. There is 
some diversity of judicial opinion on the question regarding the onus of proof as 
to the voluntary character of a confession, whether the prosecution will have 
to prove affirmatively that it was voluntarily made or they should do so only in 
the event of a doubt arising in the mind of the trill Judge (see for instance the 
observations of Parke B, in R v. Warringham^ 2 Den. C. C. 447 n. and oi Cave /. 
in R. V. Thompson, (^893) 2 Q. B. p. 12 at p. (17). It is unnecessary to go into this 
matter, with regard to which there was for some time a diversity of judicial 

opinion in this country as well for having regard to the wording of section 24 

of the Indian Evidence Act and also to the presumption attaching to certain 

recorded confessions, and arising under section 80 of the Act, the true and 

generally recognized view is that a confession duly recorded by a Magistrate 
with the proper certificate appended to it will be admitted in evidence subject to 
the ^ provisions and restrictions contained in section 24 ; that under the latter 
section a well grounded conjecture, reasonably based upon circumstances 
disclosed in the evidence, is sufficient to exclude the confession, because it would 
be idle to expect the accused to prove the inducement, threat or promise, for in 
most cases such proof cannot be available.’" To reject a confession it is not 
necessary that there should be positive proof to establish that the confession had 
been obtained by use^ of threat, persuation, etc. Anything from the barest 
suspicion to positive evidence would be sufficient for a confession being discarded. 
23A. L J. 8213=89 Ind.Cas. 933 =L.f^* 6 All, Cr. 161 = 26 Cr. L. J. 1431 I. R. 
1925 All 627 P, C. 

.. proof— English law. The question of voluntariness is for the 

now settled that it lies upon the prosecution to establish, and 
,n^'-mpop.tm*aGcused to negative the element, it being the duty of the prosecution 
to^atisfy. Itself therefore pitting the statement, i?. v. Thompson, (1893) 

f«r ('‘9>4) A. C. 599 (610, 611)= 

IQ w. where all .the _ Bnglish . cases have been reviewed ; Php. 
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‘fth Ed. ^.56 ; R. v. Voisin^ (iQiS) i K. B. 35 ^* Prof. Wigmore mie^rpr tied 
the ruling laid down in R. v. Thompson^ in a different way. He says : 
modern English ruling takes a middle path, and seems to receive the confession 
unless attacked by evidence of an improper inducement, and then in case of 
doubt leaves upon the prosecution the burden of convincing the Court of the 
admissibility. R. v. Thompson.^ (1893) 2 Q. B. I3, 18., Cave /. (in case of doubt)/^ 
See also Chamberlay^u* s Ev. § 1579. 

Person in anthority.—It is a confession Veil known to English lawyers"on ques- 
tions of this nature 5 and although all rules of evidence which were in force at the 
passing of the Act are repealed, the English decision.^ on the subject can scarcely be 
regarded as authorities they may still serve as valuable guides.'* 9 B. H. C, R, 
358 (368). Though a too restricted meaning should not be given to the expression 
“person in authority” in this section, the test to be applied is whether the person 
has authority to interfere in the matter and any concern or interest in it would 
be sufficient to give him that authority. 57 C. 488 = A. 1 . R. 1930 Cal 633. A 
travelling auditor is a person in authority in respect to a railway clerk. 9 B. H. C, R, 
358. Too restricted a meaning should not be given to the words '‘persons in 
authority.^' 9 C. W. N. 474. The words ‘‘person in authority” include the 
prosecutor. 26 C. W. N. 54 ; see also 53 Ind. Cas. 605-19 Cr. L. J. 189. A 
village Magistrate is a person in authority. 26 M. 38=2 Weir. 733 ; but the son of a 
village Magistrate is not a person in authority. 2 Weir, 733. So also is a police 
patel f3 B. 12 ; 17 Bom. L. R. 898=i6iCr. L. J. 740), a police constable (5 N. VV". P. 
86) and a police Inspector (15 P. R. 1885). A panchayai ordinarily is not a person 
in authority 4 A 46= A. W. N. i88r, 84 ; 4 Bom. L. R. 785. But when a panchayat 
was assuming an authority as was leading the accused to believe that he had that 
authority was held to be a person in authority. 9 C. W. N, 474 = 2 Cr. L. J. 256 ; 
II C, W. N. 904, A tahasildar is not a person in authority. 142 Ind. Cas. 474= 
14 P. L. T. 82 = A. I. R. 1933 Pat, *49 (S, B.). The manager of a company is a person 
in authority, A. I. R. 1932 Sind. 64=26 S. L. R. 191 = 138 Ind. Cas. 618. So 
also a Zamindar connected with investigation. A. I. R. 1932 Sind. 55=138 Ind. 
Cas. 614=33 Cr. L. J. 6415 See also 18 Cr. L. J. 107 = 37 Ind. Cas. 314=10 
Bur. L. T. 220. But Zamindars qua Zamindars are persons in authority under 
section 24 of the Evidence Act. Crown v. Lon% 10 S. L. R. 140 ; see also 49 A. 57 ; 
but see 12 Cr. L. J. 119=4 S. L. R. 209 ; no I C. 828. A jaildar is a person in 
authority. 221 P. L. R. 1911 = 12 Ind. Cas. 642=12 Cr. L. J. 554; 34 Ind. Cas. 
642. The or headman of a village is a person in authority. i5Cr. L. J. 

681 = 26 Ind. Cas. 129; 10 Bur. L. T. 270. A president of z. panchayat is a 
person in authority. 20 C. W. N. 512 = 23 C. L. J. 477=17 Cr. L. J.i88 = 33 

Ind. Cas. 828. A lambordar is a person, in authority. 4 Lab. L. J. 235 = 

A. 1 . R. 1922 Lah. 263 ; 14 P. R. 1911 Cr. Panchatdars are not persons in authority. 

45 M. L. J. 845. An Honorary Magistrate who is also a jaildar is a person in 

authority, A. 1 . R. 1934 Lah. 4 i 7 =i 934 Cr. C. 643* Superior officer is a person 
in authority. A. I. R. 1933 Cal. 644 ; A. I. R. 1932 Sind. 64. 

The expression “person in authority'* has a wider meaning than in the actual 
prosecutor and the test is, *has the person authority^ to interfere in the matter* 
and any concern or interest in it is sufficient lo give him authority. Smith v. 
Emperor^ 43 Ind. Cas. 605= 19 Cr. L. J. 189 ; see also A, I. R. 1934 Sind. 172=152 
Ind. Cas. 1033 = 1934 Cr. C. 1274 ; A, I. R. 1933 Pat. 149; The mere fact that 
the accused thought that the persons whom he addressed were persons in authority 
would not be sufficient to justify the Court in holding that they were persons in 
authority. Emperor v. Ganesh^ 50 C. Ind, Cas. 264, A collecting 

panchayat and an puncka'^atvdm have taken part in holding the enquiry into 

the circumstances under which the offence has been committed constitue ' person 
in authotity Ibid. A pleader*s clerk is not a person in auhority. Emperor v. Ram 
Audh\ 88 Ind. Cas. 514=2 O. W. N. 398=26 Cr. L. J, 1154* Ziladar serving under 
a great State in a person in authority. Taule v. Emperor^ A, I. R. 1929 Oudh 272, 
An Ina7nkhar^ who is in a position inferior to that of and ilaquadar cannot be 
treated as a person in authority, Ghulam Muhammad v. Emperor. A. I, R, 1929 
Lah. 5S8, The Mukhia of a village is a person in authoriy. •^.Emperor v. Ei. 
HarPiari 7 L. R. 156 Cr.=97 Ind. Cas, 44— A. I. R. 1926 AIL 737 - A co-villager 
exercising no influence or authority is not a person in authority. Emperor v, Kutub 
57 C. 488=A. 1 . R. 1930 CaL 633; see also, Kulitappa [ ^* Emperor, 1929 M, W, 
N. 791, A confession made by the accused after police custody is not relev-^ 

ant. Indra v. Emperor^ 132 Ind, Cas. i85 = A, L R.:.i93l Lah. 408. 
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Odnfessioii made before coroner— There is no provisions of iaw which ren- 
ders a statement made voluntariljr by an accused, a suspect, in inquest proceedings 
before a coroner inadmissible against the accused on his trial of the offence. A. I. R, 
1928 B. 52 = 30 Bom. L R. 84. Section 20 of the Corner’s Act provides that a 
coroner shall be deemed to be a Magistrate for the purpose of section 26 of the 
Evidence Act 28 Bom. L. R. 8. 111 = 50 B. iii = 93 ind. Cas, 690== A. L R- 2926 
Bom. 1 51 ; 30 Bom. L. R. 86. 

Inducement threat or promise.— The terms of “inducement” constantly 
involve both threat and promise,— a threat of prosecution if disclosure is not made, 
a promise of forgiveness if it is. Wills’ Ev. 2nd Ed. 302. But it is difBcuit to lay 
down any hard and fast rule as to what constitutes inducement. The question is 
one for the discretion of the judge, and its decision will vary in each particular case. 
Nort Ev. i6r. The inducement need not be expressed, but may be implied. 
R V. Gihs^ II Con. 69. A confusion induced by a false allegation is irrelevant even 
if it is true. Rat. Un. Cr. C. 153. Where a confession is not made by promise of 
reward or by fear, it is not invalid. A. L R. 1929 Mad. 92. But when it is made on 
a promise of reward it is not admissible. :22i P. L. R. 1911 = 12 Ind, Cas, 642=12 
Cr. L. J. 554; see also 17 Cr. L. J. 402 = 35 Cas. 962 ; 18 Cr. L. J. 106=37 
Ind. Cas. 314=10 Bur. L. T. 270. Confession under inducement is not admissible. 
60 Ind. Cas. 1006=23 Bom. L. R. 338=22 Cr. L. J. 318. In the absence of any 
threat, inducement or promise, the confession to the superintendent of the Excise is 
not shut out under s. 24 in a prosecution for illicit po^^session of opium. 22 C. W. N. 
451 = 4-5 284= 19 Cr. L. J. 524. Where the probability is, that the confession 

was induced by threat or promise it should be excluded. A. I, R. 1933 All. 31 = 1933 
Cr. C. 42=1932 A. L. J. 1125=1933 Cr. C. 42 = 55 A.. 9i = 34 Cr. L. J. 489=143 ind. 
Cas. 67. The expression “you had better tell the truth*' has always been held to 
impart a threat or promise unless the words are qualified in some manner. A. I. R. 
1934 Lah. 417 = 1934 Cr. C. 643=152 Ind. Gas. 998 ; see also A. I. R. 1933 Sind. 409. 
Judge has to decide admissibility of confession of accused caused by inducement, 
threat or promise. If he considers it admissible, he must point out to jury that admis 
sibility of evidence does notmean that it is true and that it is for jury to accept or reject 
it.i 42 Ind. Cas. 639=1933 Cr. C. 233=34 Cr. L. J. 369= A. I. R.1933 Cal 187. Where 
Court entertains a doubt as regards the voluntariness of the confession, it should 
make a thorough enquiry into the water. A. I. R. 1933 Cal. 835=145 Ind. Cas. 863 
(F. B.) Court can under s. 24 form its own opinion as to whether inducemeut, threat 
or promise was sufficient to lead accused to believe that he would benefit from making 
confession. A. I. R. 1932 Sind. 64=26 S. L. R. 191 = 33 Cr. L. J. 650= 1932 Cr. C. 
284. Where confession has been duly recorded the presumption is that it was freely 
made. A. I. R. 1932 Sind. 201 = 26 S. L. R. 303 = 34 Cr. L. J. 147; see also 1933 
A. L, J, 1551. But where it was not properly recorded it is not admissible. 1933 
M. W. N. 723* 

Inducement must be natural.— The word “temporal*’ is opposed to spiritual 
or religious. A confession induced by holding out a hope of forgiveness from God 
would therefore be admissible in evidence, 4 A. 46. Where the threat employed was 
excommunication from caste for life, this was an evil probably temporal. 5 M, L. J. 
28. Admonition to speak out based on moral ground e.g. that confession is better 
than guilty silence, is not, legally speaking, an inducement 89 Inch Cas, 961=^4 Pat. 
646 ; see also 9 P. R. 1894 Cr. ; but see 2 L. B. R. 316. 

Threats made but not influencing the accused.— Where threats are made 
to the accused but the accused made the statement deliberately z, f. uninfluenced 
by the threat this section does not apply. 49 B. 642 = 27 Bom. L. R. 1034=89 Ind. 
Cas. 1046=26 Cr. L. J, 1478, 

Promise of pardon.— A confession by promising immunity from prosecution of 
another case is not admissible against the confessor. 12 P. W. R. 1907 Cr. = 5 Cr, L. 
J. 437 ; see also i A. L. J. 110= i Cr. L. J. 211 ; i P. R. 1899 Cr. 9 P. R. 1869 Cr. 
2 A 260 ; L. B. R. (1872-1892) 396 ; 45 A, 633 ; 32 C. L. J. 204 = 60 Ind. Cas. 417 = 
22 Cr. L. J. 225 ; 22 C. 50 (73) 5 2 Weir 137 ; 8 W. R. Cr. 53 ; 10 R. 1895 ; 5 N. 
W, P. 86. But of confession is made merely in the hope of securing pardon, that 
, fact by itself would not make the confession inadmissible. A, I. R. 1932 PaL 171 

S ; but see A. I. R. 1933 Lah. 310. The tender of a pardon by the Local 
srnment. though of doubtful validity in law, can in no way be regarded as an 
induCemep$t:or threat legally held out to an accused person to 'disclose or wiih-hold 
any matter hkknowledge. 5 C. h* J. 224* A voluntary statement given by 
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an accused on conditional pardon is admissible in evidence as against him. 8 B. H. 
C. Cr. 103. The suggestion that accused persons for the ends of justice be en- 
couraged to confess by the knowledge that if they do so they will receive lenient 
punishment is one which is likely to convey on an entirely wrong impression and to be 
extreme mischievous. Cr. B. R. (1916) 2nd r. 113=17 Gr. L. J. 402 = 35 Ind. 
Cas. 962 ; confession made under mere hope of pardon cannot be rejected. A. 1 . R. 
1933 Lah. 388 = 34 Cr. L. J. 598 = 34 P- L. R. 704 ; A. I. R. 1932 Lah. 73 ; A. L R. 
1931 Oudh. 74 ; A. I. R. 1933 Lah. 987. 

Proceedings,— Proceedings mean criminal proceedings. 5 M. L. J. art. 29 ; i 
L. B. R. 133 (135). The phrase “in reference to the proceedings against him” must 
be read as qualifying the words “advantage” and “evil*’. Ibid ; 9 P- H. C. R. 358. 
The advantage held out, or the evil threatened, must be with reference to the 
proceedings against the prisoner, as for instance, that by confessing, he will not be 
sent to jail. (9 B. H. C. R. 358), that nothing will happen to him. (5 N. W. P. 86), that 
he will get off (3 B. 12), that he will be pardoned Empress v. Ashgar AH, 2 A. 260), 
that he will receive a more lenient sentence, that he will in consequence of confessing 
become crown evidence, and the like. 5 M. L. J. Art. p, 29. 


Retracted confession—Corroboration of. To use a confession as evidence 
against the accused, the Court must be satisfied (i) that it is voluntary, and (2) 
that it is substantially true. Moreover, it is a general rule of practice not to act 
upon retracted confessions, unless they are corroborated on material points by credi- 
ble independent evidence. 2 S. L. R. Cr. 34=10 Cr. L. J. 200 ; 5 P. L. R. 19155=3 
P. W. R. 1915 Cr.= i6 Cr. L. J. 157=17 Ind. Cas. 221. 36 Ind. Cas. 133=17 Cr. L. J. 
453 ; 2 P. W. R. 3917 Cr. = 75 P. L. R. 19^7 Cr. ; Rat. Un. Cr. C. 847 ; A. L R. 1933 
Oudh. 315 = 8 Luck, 518=10 O. W. N. 466 ; 9 O. W. N. 321 ; 9 O. W. N. 327 ; 9 
O. W. N. 96 ; A. I. R. 1934 ; Lah. 715 ; A. 1. R. 1934. Lah. 89 ; A. I. R. 1934 ; Sind. 
372 ; A. I. R, 1934 Oudh. 388 ; A. I. R. 1933 Oudh. 268. It is a recognised rule of 
the Law of evidence, that a retracted confession may be used against the person 
making it, but not against other accused jointly with him. 28 P. W. R. 1907 = 7 
Cr. L. J, 227 ; 28 C. 683. A Judge should in the first instance, see whether a 
retracted confession is voluntary or has been improperly induced. The mere fact 
that prisoner puts in a plea of guilty and denies having made the ^ confession or 
explains having made it by allegation of police torture, is enough^ in itself to put a 
Judge upon enquiry. And he, then, has to decide, before admitting the confession 
at all, or allowing it to be looked at, whether it has been improperly induced. 
That is a question for the Court, i.e., the Judge to zn limme,^ If, upon 

weighing al the circumstances, the prisoner’s denial and probabilities, it appears 
to the Judge that dh confession has been improperly induced, no matter how true 
it may be, he is bound to exclude it, it then becomes evidence and liable to be appre- 
ciated and weiged with the rest of the evidence in the usual way. 8 Bom. L, R. 
697 = 4 Cr. L. J. 332 ; 3 Bom. L. R. 441 ? A. I. R. 1927 Lah. 682 = 104 Ind Cas. ; 
60 Ind. Cas. 789 ; A. W. N. i8g8, 69 ; A. W. N. 1885, 59 (F- B.) ; A. W. N. 1885, 
221. A confession duly recorded and certified under s. 164 of the Cr. Pro. 
Code, is admissible in evidence against a person making it unless shut out by the 
provikons of s. 24 of the Evidence Act. In India the law .relating to the admissibi- 
lity of a confession is contained in section 24 of the Evidence Act. 1 he question 
which a Court has to decide when determining on the admissibility of a confession is 
whether it appears to the Court to have been induced by t^e means mennoned in 
that section. The mere subsequent retraction of a confession which has been duly 
recorded and certified by a Magistrate, is not enough in all cases to^ke it appear 
to have been unduly induced. Queen Empress v. Baswant^ 25 B. 168 2 Bom. L. R. 

In the absence of any corroboration by credible and independem evidence, it is 
unsafe in the majority of cases to found a conviction on a retracted confession. A 
retracted deposition does not of itself afford a sufficient corroboration of a ^ 

confession. 13 C. P. L. R. 107 ; 12 M. 123=2 Weir 376 ; A- W N. 1886 52 ; 10 M. 
295=2 Weir 361 ; 19 M. 482=2 Weir 745 ; \n Ind. Cas. 486-A. I. R. 1930 Cal. 
141 ; 124 Ind. Cas. 459=31 Cr. L. J. 661= A. 1. R. 193° Ffa^ 259 5 3° Cr. L. J. 340— 
A. I. R. 1929 Lah. 597 ; 8 Pat. 262=A. I. R. 1929 Pat. 212 j 8 Pat. 289- A. I. R. 1922 
Pat. 275 ; 30 Cr. L. j: 1046 ; A. I. R. 1932 Bom. 553=34 Bo^ L. R 553 ; A. I. R. 
1933 Cal. 747 = 57 C. L. J. 2 1 3 ; A. I. R. i933 Bind. 313!” O- W. N. 9S0. 

Where, the statement of a person in the capacit^.of an approver had been made 
under a condition not fulfilled, vix,, that he should , bo 

prosecution wa^ not prepared to treat him as a witn^Si preferring to deal with him , 
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as a co-accused, his retracted confession would be irrelevant under s. 24, notwith- 
standing the special provisions of cl. 2 of s. 339 Criminal Procedure Code. 

I P. R. 1899 Cr. ; 9 P. R. 1869 Gr. ; 28 C. 689= 5 C. W. N 670. W a confe=;- 
sion was made before a Magistrate under circumstances hot liable to suspicion, and, 
to ail appearances, fuiais the requirements of the law, the fact that it is retracted 
in the Sessions Court does not negative the presumption of the genuineness of the 
confession. A. W. N. 1890, 173. A confession before the Magistrate, though after- 
wards retracted in the Sessions Court, is evidence against the party making it. 8 W. 
R. Cr. 40 ; I L. B. R. 238 ; 17 W. R. Cr. 49 ; i9 B. 728 ; 23 B. 316 ; 20 A. 133 ; 
39 A. 434 ; 21 M. 83. So it cannot be laid down as an absolute rule of law that a 
confessfon made and subsequently retracted by a prisoner cannot be accepted as 
evidence of his guilt, without independent corroborative evidence. The weight to 
be given to a retracted confession must depend upon the circumstances under which 
the confession was originally given, and the circumstances under which it was 
retracted, including the reason given by the prisoner for his retraction- 16 P. R. 
i903 Cr.=^iS3 P. L. R. 1903 ',26 C. W. N. 1010 ; L. B. R. (1872-1892) 423 ; 134 
Ind. Cas. 876=A. I. R. I93« Oudh. 412. 

A confession though made voluntarily by an accused person before a Magistrate, 
if subsequently retracted, is not sufiScient by itself to justify a Sessions Court in 
acting upon it. Rat. Un. Cr, C. 952 ; Rat. Un. Cr. C. 842 ; L B. R. (1872-1892), 497 ; 
38P. W. R, Cr. 1910=24 P. R, 1910=8 Ind. Cas. 250. An admission which is 
explained away is like a retracted confession. A. I. R. 1927 Lah. 549- A retracted 
confession made voluntarily is sufficient to warrant conviction. A. I. R. 1930 Lah. 
88«3@ Cr, L. J. 1080 ; 6 O. W. N. 545 = 118 Ind. Cas. 757 = ^- I* ^9^9 Oudh. 381 ; 
A. L R. 1929 Sind. 253 ; 1929 M. W. N. 791 ; 30 L. W. 642 = 1929 M. W. N. 901 = 
A. 1. R. 1929 Mad. 837 = 57 M, L. J. 681 ; 31 Cr, L. J. 26=120 Ind. Cas. 257 ; 1930 
M. W. N. 783 ; 132 (nd. Cas. 70=32 Cr. L. J. 830 ; A. L R. 1934 Oudh. 405 ; 35 Cr, 
L. J. 1180. 

The net result of the authorities on the value of confession seems to be 
this : (i) That it is not illegal to base a conviction upon the uncorroborated^ confes- 
sion of an accused person, provided the Court is satisfied that the confession was 
voluntary and is true in fact ; (ii) that, from the point of view of legality, pure 
and simple, the fact that a confession has been retracted is immaterial ; (iii) that 
the use to be made by the Court of a confession, whether retracted or not, is a 
matter rather of prudence than of law, the business of the Court being ^ to make 
up its mind, in accordance with the dictates of common sense, whether it is safe 
to believe the confession or not ; (iv) that experience and common sense show 
that, in the absence of corroboration in material particulars, it is not safe to 
convict on a confession, unless from the peculiar circumstances in which it was 
made and judging from the reasons, alleged or apparent of the retraction, there 
remains a high degree of certainty that the confession, notwithstanding its having 
been resiled from, is genuine ; (v) that, when it is a question of using a confession 
against a co-accused of the person confessing and the Court would not be prepared 
to accept the confession as sufficient, the corroboration ought to be of the 
kind that not only confirms the general story of the crime, but also, unmistak- 
ably, connects the said co-accused with the crime. 264 P. L. R. 1914= 15 Cr. L. J. 
626=30 P. R. 1914 Cr. = 25 Ind. Cas. 6^4 = 5 P. W. R. 1914 Cr. see also L. B. R. 
(1893*1900)642; iL. B, R. 238; 57 C. 488= A, J. R. 1930 Cal. 633. It can not 
be laid down as an absolute rule of law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as evidence of his guilt without 
independent corroborative evidence. The weight to be given to such a confession 
must depend upon the circumstances under which the confession was originally 
given and under which it was retracted, including the reasons given by the prisoner 
for his retraction. A confession, in itself reasonable and probable must, if repeated 
more than once and retracted only at a late stage in the proceedings has 
gfeater weight attached to it than a confession made only once and retracted 
aft^r a short interval. The question which should be put to the Jury regarding 
■ £1^ confessions is not^ whether they are corroborated by independant evi^ 
;d|&e, but whether, having regard to the circumstances connected with them, 
more probable that the original confessions or the statements retracting 
,^m weretr^. An omission on the part of the Judge to place the circumstance 
MEfe ,|he jtiry and to put this question to the Jury amounts to a misdirection. 


Rat. 'Up. Cr. C. 242; ^19 B. 728. If a Judge 
beheves tlW; made by a prisoner althousrh subseauentlv withdrawn 
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contains a true account of that prisoner’s connection with a crime» the Judge is bound 
to act, so far as the prisoner is concerned, on that confession, which he believes 
to be true. When a confession is not supported by the evidence of witnesses, a 
Judge must examine carefully to see whether it gives details which indicate that 
it is a natural narrative of what took place in the presence of the man making it, 
and is not at variance with any evidence in the case which is believed, and is not 
merely a parrot-like repetition of a story put into the man’s mouth. 20 A. 133 (i34“ 
J35) = A. W. N. 1897, 224 ; 18 A. 78 = A. W. N. 1895,227 ; Supp, i O, C. 13 ; 4 
C. W. N. 129 = 27 C. 295. 

Where an approver who had accepted a conditional pardon, make a confession 
implicating the accused, but afterwards retracted it, that the accused was not 
liable to be convicted on the confession alone. 5 N. W. P. 217, But confession of 
a co-accused, though subsequently retracted is admissible in evidence against his 
co-accused. 125 Ind. Cas. 639=31 Cr. L. J. 877 = A. I. R. 1930 Lab. 667. Where 
the confession made before the police was found by the Court not to have been 
voluntary, it cannot be corroborated by the confession of the accused as an approver, 
subsequently retracted. 124 Tnd. Cas. 459=31 Cr. L. J. 66i = A. I R, 1930 
Nag. 259. ' , 

In capital cases, the jury should often refrain from convicting on retracted 
confessions. Rat. Un. Cr. C. 245 = Cr. Reg. 12 of 1886. Where the only evidence 
in a criminal case was the confession of the accused made before the Magistrate 
but subsequently retracted, and where it was found that the police misconducted 
themselves in the search of the houses of the prisoners who confessed, the High 
Court set aside the conviction. 2 C. L. R. 132. Where a confession was taken 
by a Magistrate in jail with a police officer in the next room and was subsequently 
retracted, such a confession could not be acted upon unless supported by very 
good corroboration. 11 C. L. J. 273. 

Where a confession is retracted by the accused on the ground that it was induced 
by torture and especially when the confession, after admission, is to be taked into 
consideration against the co-accused under s 30, Evidence Act, and the accused has 
marks of violence on his body ; it may be the proper course for the Judge to take 
evidence about the circumstances before admitting the confession in evidence, ' Rat, 
Un. Cr. C. 73o==Cr. Reg. 58 of 1894. Where a prisioner, a young girl of 15 years 
of age, who was suddenly charged with a serious offence and was kept in police cus- 
tody for some time, made a confession to a Magistrate, after being beaten by the 
police with a view to forcing her to make it, which^ she subsequently retracted 
keldi that it could not be relied upon, especially, when it was inconsistent with the 
evidence given in the case by the prosecution witnesses. 6 C. W. N. 380. If the ac* 
cased was examined in a language which the Magistrate understood and was^ able to 
write, then the record of the examination, if made in another language, is inadmis- 
sible, and no evidence can be admitted to prove what statement was made by the 
accused. It is not the practise to base a conviction upon a retracted confesssion, 
unless it is corroborated. That a person, who is being tried, is the same as the person 
who made the confession must 3 e proved. L. B. R. (1893-1900), 70. Where the 
accused, who made a detailed confession before the committing Magistrate, retracted 
it, on his examination being read over to him in conformity with s. 205 Cr. Pro. 
Code, it was held that it did not amount to a confession. 9 B. H. C.^ R. 344. The 
practice of the High Court of Bombay has been to deal with confessions in^ conn'^c- 
tion with all the facts of the, particular case, and while not ignoring the difHcalties 
that surround retracted confessions, it has not avoided these difficulties by applying 
any stringent rule. There is no rule of law that requires a duly proved confession 
to be corroborated. Rat. Un. Cr. C. 719. A confession made before the Magistrate 
though afterwards retracted, is evidence against {lie party making it ; and the state- 
ment of an accused made after accepting a person, is not inadmissible^ in evidence 
by reason of tbe pardon making it having retracted it before the committing Magis- 
trate. P. L. R. 1900, 19 Cr. There is nothing in^ section 30 of the Evidence Act 
which would exclude, as against persons being jointly tried for the same offence, 
a confession made by one of the accused duly proved, simply because at the 
trial the confession is withdrawn or denied, i L. B. R., I 33 * . Certain accused 
persons made confessions which led to the arrest of certain other persons. 
The confessions were subsequently retracted, but were corroborated by the 
evidence of the approver. Held that the retracted confessions taken^ behind 
the back of. the accused who had no opportunity of cross-examining the 
persons who made them, were not sufficient corroboration of the approver's 
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evidence and no conviction should be based on them, A. L. J. 73==:i8 Ind. 
Cas. 672—14 Cr. L. J. 112. C was convicted of causing the death of J by 
fracturing her skull. C made a confession before a Magistrate, which she retracted 
in the Court of the trying Magistrate. Except the evidence of one witness, 
who said he saw the two women quarrelling, there was no proof whatever to 
show that C committed the crime. that it was not safe to conv»ct 

the accused person on his retracted confessions standing by itself uncorro- 
borated. Held SilsOf that production by an accused person while in the hands of the 
Police, of a thing unconnected with the commission of the evidence is not admissible 
in evidence against him, 3 P. W. R. 1907 Cr. Evidence brought in under s. 288 
cannot be accepted as proper corroboration of a confession made to a Magistrate 
and retracted at the sessions trial, especially when that confession was not fairly 
obtained and was not voluntary. 27 C, 295 -.4 C. W. N. 129. But a retracted con- 
fession, where a confession was recorded under section 164 Cr. Pro. Code, can be 
relied on when it was corroborated in material particulars by the evidence of an 
accomplice. 25 M. 143 = 2 Weir 800. A confession which was made under the 
influence of an offer of pardon and was recorded under section 164 of the Criminal 
Procedure Code cannot be relied on if retracted afterwards. L. B. R. (1893-1900) 8^ 

A confessing prisoner should not be condemned upon a retracted confession 
unless it is corroborated in material particulars. 70 P. L. R. 1918 = 19 P. W. R Cr. 
1913 = 44 Ind. Cas. 179=19 Cr. L. J. 275 536 Ind. Cas. 133=17 Cr. L. J. 453 5 60 Ind. 

Cas. 789=22 Cr. L. J. 293, 

An accused’s confession subsequently retracted and not tallying with the other 
evidence in the case, cannot be pressed as strong evidence against him. 32 Ind. Cas. 
321 = 2 O. L. J. 468=17 Cr. L. J. 33» In the absence of corroboration in material 
particulars, it is not safe to convict on a retracted confession, unless from the peculiar 
circumstances in which it was made and judging from the reasons, alleged or 
apparent, of the retraction, there remains a high degree of certainty that the 
confession, notwithstanding its having been retracted from is genuine. 31 Ind. 
Qas. 831 = 16 Cr. L. J. 815. But it cannot be laid down as an absolute rule of 
law that a confession made and subsequently retracted by a prisoner cannot be accep- 
ted as evidence of the plaintiff without independent corroborative evidence, The 
weight to be given to such a confession must depend on the circumstances under 
which the confession was originally g>ven and the circumstances under which it was 
retracted including the reasons given by the prisoner for its retraction. It is unsafe 
for a Court to rely on an act on a confession which has been retracted unless after a 
consideration of the whole of the evidence in the case, the Court, is in a position to 
come to the unhesitating conclusion that the confession is true, that is to say, usually 
unless the confession is corroborated by credible independent evidence. A retracted 
confession should carry practically no weight as against a person other than its 
maker. 71 Ind. Cas. 497=23 C. W. N. 1010=24 Cr. L. J, I45=A. I. R. 1923 Cal. 217 ; 
45 M. L. J. 613= 18 L. W. 607 = 33 M. L, T. H. C. 37 ; Manna Lai v. Empefor, 9 O. 

! A. 1 . R. 9^7 ; 75 Jnd. Cas. 152=24 Cr. L. J. 204. 

The duty of a Judge presiding over the trial by jury is to prevent the production 
of inadmissible evidence, whether it is or is not oB^cted to by the parties. In consi- 
dering whether certain confessions are admissible or not he is not confined to the 
grounds of confessions as contained in the retraction or to the objections as to the 
admissibility by the accused, but he should look into all the circumstances in order 
to judge whether the confession is admissible or not. A judge is not concerned with 
the truth or falsity of a confession. That is a matter entirely for the jury. Pie is con* 
cerned only with the question of admissibility. They will be admitted only if they 
are voluntary. If the Judge is satisfied as to the truth of a confession but doubts 
voluntary character he is bound to Exclude it under the law, though such rejection 
amounts to excluding truth from the Court 29 C. W. N. 300=52 C. 67=86 Ind. Cas. 
414=26 Cr. L. J. 782 = A. I. R. 1925 Cal. 587. 

It cannot be laid down as an absolute rule of law that a confession made and 
subsequently retracted by an accused cannot be accepted as evidence of guilt with- 
, , out independent corroborative evidence. In every case the credibility of a confession 
' is a matter to be decided by the Court in the circumstances of each particular case. 

* ' A. 1 . R. 1925 Oudh. I. In deciding whether a retracted confession is to be admitted 

in evidence it is iecesssiy to examine not only the statement of the prisoner as to how 
he came to, make it, but all the circumstances of the case. There is no rule of law 
vtrhieh jLdmpeJs a. Court to raise an inference of improper inducement from the mere 
fact that a i? retracted. 6 Lab, 4 iS =7 Lah. L. J. 482=A. L R. 1925 Lab. 
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605 ; 96 Ind. Cas. 747—27 Cr. L. J. 982. Confession made by an adult man who 
understood what he was doing, though retracted, is sufficient for the conviction of the 
person making it, even although certain parts of it are not found to be true provided 
that there was a detailed confession and it was made Yoluntanly and inspite of the 
fact that he was explained the consequences of making it. A. L R. 1929 Oudh. 38 r. 
Conviction based on retracted confession which was voluntary and was sufficiently 
corroborated is legal. 103 Ind. Cas. 112=28 Cr. L. J. 656 ; ii Mys. L. J. 407, A, 1 . 
R, 1934 Oudh, 418 ; A. I. R. 1933 Lah. 388. 

n f ' ^ V 25. No confession made to a police-officer 

n?to behoved ^ " proved as against a persoLccused of 

^ any offence. 

Bedrafting of ss. 24 to 27 .— ‘‘it is now clear beyond all dispute that section 
27 is one of those sections which controls the three earlier sections, namely section 
24, 25 and 26. In the last mentioned sections, the danger of admitting confessions 
made to police officers or when in police custody is clearly pointed out. But 
although such confessions are inadmissible under the law, that is under the sections 
which 1 have just mentioned, they may in certain circumstances lead to the discovery 
of facts, etc., in consequence of the information received from persons in custody. 
Therefore, the first thing that has got to be ascertained before sections 27 of the 
Evidence Act can be applied, is to find out whether or not the information, such as it 
was, which led to the discovery of certain other facts came from a person in the 
custody of a police officer.*’ Per C, C. Ghosh in 36 C. W. N. 373 (375) = 138 Ind. 
Cas. 116=33 Cr. L. J. 546= 59 C. 1040= A. 1 . R. 1932 Cal. 297. In the same case 
Rankin ^ C, /. said : “I agree I would only point out that this case is a very good 
illustration of the necessity of sentions 24 to 27 of the Evidence Act being redrafted. 
As my learned brother has pointed out it has been decided by the highest authority 
that section 27 is not a mere proviso to section 26 but cuts down the operation of 
sections 24 and 25 as well.** 

Reasou of the Rule. — This law is applicable only in India. The following 
extract from the First Report of the Indian Law Commissioners shows the reasons 
which prompted the Legislature in enacting ss. 25 and 26. The Police in the pro- 
vince^ of Bengal are armed with very extensive powers. They are prohibited from 
enquiring into cases of a petty nature, but complaints in cases of the more serious 
offences are usually laid before the police daro^a who is authorized to examine the 
complainant, to issue process of arrest, to summon witnesses, to examine the accused 
and forward the case to the Magistrate or to submit a report of his proceedings 
according as the evidence may, in his judgment, warrant the one or the other course. 
The evidence taken by the Parliamentary Committee on Indian affairs during the 
Sessions of 1852 and 1853 and other papers which have been brought to our notice, 
abundantly shows that the powers of the police are often abused for purposes of 
extortion and oppression ; and we have considered whether the powers now exer- 
cised by the police might not be greatly abridged. We have arrived at the conclu- 
sion that, considering the extensive jurisdiction of the Magistrate, the facilities 
which exists for the escape of parties concerned in serious crime, and the necessity 
for the immediate adoption in many cases of the most prompt and energetic 
measures, it is requisite to arm the police with some such powers as they now 
possess ; and we have accordingly adopted many of the provisions of the Bengal 
Code on this head. In one material point we propose a change in the duties of the 
police. By the existing law, the daroga or other police officer presiding at an enquiry 
into a crime committed within his division is required, upon the apprehension of 
the accused, to question him fully regarding the whole of the circumstances of the 
case and the persons concerned in the commission of the crime, and, if any property 
may have been stolen or plundered, the person in possession of such property or the 
place where it has beon deposited {vide s. 19 of Regulation XX, 1817). In the event 
of the accused making a free and voluntary confession, it is to be immediately 
written down. Then follow other provisions for preventing any species of compulsion 
or maltreatment with a view to extort a confession or procure information. But we 
are informed and this information is corroborated by the evidence we have examined, 
that inspite of this qualification as to the character of the confession, .^confessions are 
frequently extorted or fabricated. A police officer, on receiving intimation of the 
occurrence of a dacoity or other offence of a serious character, failing to discover the 
perpetrators of the offence often endeavours to secure himself against any charge of 
supineness or neglect by getting up a case against parties whose circumstances and 
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character are such as are likely to obtain credit for an accusation of the kind against 
them. This is not unfrequently done by extorting or fabricating false confessioas, 
andj when this step is once taken, there is, of course, impunity for the real offenders, 
and a great encouragement to crime. The daroga is henceforth committed to the 
direction he has given to the case, and it is his object to prevent a discovery of the 
truth and the apprehension of the guilty parties, who so far as the police is concerned, 
are now perfectly safe. We are now persuaded that any provisions to correct the 
exercise of this power by the police will be futile ; and we accordingly propose 
to remedy the evil, as far as possible by the adoption of a rule prohibiting 
any examination whatever of any accused party by the police, the result of which 
is to constitute a written document. This of course, will not prevent a police officer 
from receiving any information which any one may voluntarily offer to him ; but the 
police will not be permitted to put upon record any statement made by a party 
accused of an offence,’' 

As regards sections 25, 26 and 27 Mahmood J, observed in Queen' Empress v. 
Bahu Lal^ 6 A, 509 at pp. 521, 522 : “I have stated these facts as introductory of the 
observations which I am about to make, that the rules contained in ss. 25, 26, and 27 
of the Evidence Act were not originally treated in British India as, strictly speak- 
ing, rules of evidence, but rather as rules governing the action of police officers, and 
as matters of criminal procedure. I may take it that no such rules existed either 
in the Muhammadan Law or in the English rule of evidence, the only two systems 
to which the Courts resorted for guidance on questions of evidence in criminal 
matters.’’ Then after miking mention of previous legislation on the subject he 
added at p. 523 : ^ ‘‘These legislative provisions leave no doubt in my mind that the 
Legislature had in view the malpractices of police officers in extorting confessions 
from accused persons in order to gain credit by securing convictions, and that those 
inalpractices went to the length of positive torture ; nor do I doubt that the Legis- 
lature, in laying down such stringent rules, regarded the evidence of police officers 
as untrustworthy,^ and the object of the rules was to put a stop to the extortion for 
confession, by taking away from the police officers the advantage of proving such 
extorted confessions during the trial of accused persons.” Section 25 of the Evidence 
Act is enacted to guard prisoners accused of offences against unfair practices on the 
part of the police. Solam v. Emperor^ 43 Ind. Cas. 111 = 19 Cr. L. J. 79 ; see also 
per Garth C, /. in Queen v. Horribole^ i C. 207 ; i C. L. R. 21 ; 4 A. 198 (204). 
The reason why^ the law in ss. 25 and 26 jealously excludes a confession made by an 
accused, whilst in the custody of a police officer unless it be made in the immediate 
presence of a Magistrate, is that there is room for apprehension that a police officer 
who is armed with large powers over accused persons, may unwillingly excite terror 
in their minds and extort false and involuntary confessions ; and his duty to investi- 
gate criminal cases and to detect offenders and bring them to justice may make him 
feel tempted to obtain confessions from accused persons by threat, promise, or other 
improper influence. 2 C. W. N. 71. 

Soopo of the section,-*‘'In section 25, the criterion for excluding the confession 
is the answer to the question — To whom was the confession made ? If the answer 
is that it was made to a police officer, the law says that such confessions shall He 
absolutely excluded from evidence, because the person to whom it was made is not 
to be plied on for proving such a confession, and he is moreover suspected of 
employing coercion to obtain confessions.” Per Mahmood /. in Queen Empress v, 
Babu Lat, 6 A. 509 at p. 532 ; 28 Bom. L. R. 1196. In Queen v. HurriboUe 
Chifnder GhoshihQ. 217, the confession, was made, in the first instance, to two 
policemen, and^ taken down in writing, and the prisoner was then brought before the 
Deputy Commissioner of Police Mr, Lambert^ in the Police Office in Calcutta, when 
he again affirmed the truth of his former statement to Mr. Lambert, and Mr. 
Lamebert, in his capacity of a Magistrate received and attested the statement- 
Mr. Packson^ Counsel for the prisoner contended that the reception in evidence of the 
statement admitted was expressly barred by s. 25 of the Evidence Act, it being a con- 
fession made to a police officer. The fact that the police officer was in this case also a 
Magistrate does not alter the effect of the section ; it does not make him the less a 
police officer. He cannot separate his functions as police officer and Magistrate and 
^ therefore was not such a Magistrate as is contemplated by s. 26. In delivering the 
judgment Garth C, P said at p, 215 > **^t was urged by Mx, Jackson, for the prisoner, 
th^ the terms of s. 25 are imperative* that a confession made to a Police Officer, 
is not admissible in evidence against him, and that the 
26tn section 'IS not mtended to qualify the 25th, but means that no confession made 
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by a prisoner in custody, to any person other than a Police officer, shall be ad- 
missible, unless made in the presence of a Magistrate. I am of opinion that is the 
true meaning of the 25th section. Its humane object is to prevent confessions 
obtained from accused persons through any undue influence, being received as 
evidence against them. It is an enactment to which the Court should give the 
fullest effect, and I see no sufficient reason for reading the 26th section so as to 
qualify the plain meaning of the 25th, ii C. 635 ; but see 6 A. 509 ; 4 A. 198 ; In re 
Heran Miya^ i C. L. R. 21.” The confession made to a police officer by an accused 
is not admissible against him under s. 25 of the Evidence Act, a fortiori it is in- 
admissible against a co-accused. 12 Bom. L. R. 899=8 Ind. Cas, 622 = 11 Cr. L. J. 
690; 36 Ind. Cas. 480= 17 Cr. L. J. 512. This section is absolute. A. I. R. 1932 
Mad. 24. A confession contained in a statement made by an accused person to a 
stranger in the presence of a Police officer while he was in the custody of a jailor 
does not fall within the purview of s. 25 or s. 26 of the Evidence Act and is ad- 
missible in evidence. 8 P, R. 1914 Cr. = 2i4 P, L. R. 1914=15 Cr. L. J. 480 = 24 Ind. 
Gas. 568 ; A confession made by an accused to a private person in the presence of 
the Police is inadmissible in evidence against him. 20 Ind. Cas. 468=37 P. W. R. 
1913 Cr,=320 P. L. R. 1913=14 Cr. L. J. 596. Section 25 of the Evidence Act lays 
down that a confession to a Police officer shall not be used as against the person 
making it, It does not say that such a confession shall be inadmissible for all purposes. 
Such a confession' may be used for the purpose of arriving at a conclusion whether 
a subsequent judicial confession should be believed or not. 75 Ind. Cas. 693 = 6 L. L. 
J. 54=2$ Cr, L. J. 5 = A. I. R. 1923 Lah. 315. The words *‘a person’^ in this section 
mean any person. But as section 26 of the Act applies only to the proof ^of a con- 
fession as against his maker so it should be held that this section has a similar scope ; 
and both these sections were intended to prevent the use, as evidence against the 
maker of confessions made actually or in effect to Police officers. This section is 
not concerned with the statements of witnesses. 35 M. 397. Section 27 of the Evi- 
dence Act qualifies not only, sections 26 and 25 but also section 24. Therefore, 
when a confession as a whole is excluded, whether by reason of the section 26 or of 
section 25 or of section 24, so much of the information given by the person making 
the confession when he was an accused and in custody, as distinctly relates to a 
relavant fact thereby discovered becomes admissible. 44 Ind. Cas. 321 = 22 C, W. N. 
213 = 27 C. L. J. 148=19 Cr. L. J. 305 ; see also i C. L. R. 21 ; 21 Bom. L. R. 724. 

A confession made to a Police officer is inadmissible even if the Police officer is 
invested with the powers of a Magistrate. 8 Rang. 52= A. I. R. 1930 Rang. 227. 

A confession made to a Police officer is inadmissible in evidence according to sections 
25 and 26 of the Evidence Act. 15 Ind. Cas. 800=13 Cr. L. J. 528=11 M. L. T. 407 ; 
25 C. 413=2 C. W. N. 257. A was convicted on the evidence of two Excise 
Sub-Inspectors, who stated that he offered them Rs. 10 per ball of opium 
as a bribe to let him land unmolested a large quantity of illicit opiuna 
from the steamer Kattoria, These Excise officers had been also enrolled 
as Police officers. Held^ that the alleged offer by the accused amounted 
to an admission 4hat he had large quantity of contraband opium in his posse- 
ssion, and being an admission of an offence under the Opium Act, amounted 
to a confession and was thus inadmissible under s. 25 of Evidence Act. 
The test which has to be applied in deciding whether s.^ 25 Evidence Act applies, 
is the position of the person at the time when U is proposed to prove the 
admission not his position at the time when he I's alleged to have made it A 
confession, therefore, made to a Police officer by a person when he is not accused 
of any offence is inadmissible in evidence against him when he is accused of an 
offence. A confession made by an accused person to a Police officer might be 
admissible in favour of a co-accused but not against him. 1 5 Ind. Cas. 305. As 
section 26 of the Evidence Act applies only to proof of a confession as against 
the maker ; so it should be held that section 25 has similar scope ; and both these 
sections were intended to prevent the use, as evidence against the maker, of 
confessions made actually or in effect to Police officers. Section 25 of the Evidence 
Act, was not concerned with the statements of witnesses. 1912 M. W. N. 549=12 
M, L. T. 1 = 13 Cr. L. J. 352 = 14 Ind. Cas. 890=35 M. 397. But when an accused 
is examined as a witness by a Police officer his statement is inadmissible under 
this section. 4 C. W. N. 129. In that case the Court observed at page 143: 
“It has been already mentioned that the statement obtained by the Police from 
the mother of Jadab Das is said to have incriminated Rat Charan, the 
Inspector examined him as a witness reducing his statement to writing and that 
he then arrested Rai Charan, The impropriety qf such proceedings is aggravated 
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by the course taken by the Sessions Judge. He examined the Sub inspector in 
regard to that statement and he thus admitted it as evidence in the trial. The 
statement cannot be regarded otherwise than as a confession made by Rai Cbaran 
to the Sub-Inspector. If it be regarded it was clearly inadmissible under section 
25 of the Evidence Act If on the other hand it was to be. used as evidence 

against the other prisoners^ it was manifestly inadmissible.’* Section 25 

only provides that no confession made to a Police officer shall be proved as 
against a person accused of any offence. It does not preclude the counsel 

for one accused person, on his client's behalf, from asking questions^ to 

prove a confession made to the police by another accused person, tried jointly 
with him. Such a confession is not to be treated or received as evidence against 
the person making it. The Judge should instruct the jury accordingly. 2 B. 61 
(64). The confession under this section need not be a confession of the crime which 
the police is at the moment investigating, 1931 M. W. N. 1138 — 34L.W.858 — 
6i = M. L. J860. 

Police officer, meaning of. **In construing the 25th section of the Evidence 
Act of 1872, I consider that the term "police officer* should be read not 
in any strict technical sense, but according to its more comprehensive and 
popular, meaning.” Per Garth C* f, in Queen y, Hurrihole^ i C. 207 (215). 
^‘Police officer*" means what is popularly and technically known as member of 
police force. A. I . R. 1932 Pat. 293=13 P. L. T. 627. A Deputy Commissioner 
of Police in Calcutta is a Police officer. Primarily the term ‘‘Police 

officer’* in this section means the same as it does in the Police Act but it 
can be extended beyond the definition in section i of the Police Act to cover 
only those persons who like Police officers coming within that definition, are 
so much more interested in obtaining convictions than any member of the com- 
munity is, that they might possibly resort to improper means for doing so. That 
class does not include police patel in Berar, 23 N. L. R. 23=101 Ind. Cas. 

599=A. I. R. 1927 Nag. 222 ; 82 Ind. Cas. 32 = 26 Cr. L. J. io88=A. I. R. 1925 

340. But in Bombay a police patel is a Police officer within the meaning 
of sections 25 and 26. 17 B. 485; 10 B. 595, There is no qualification of the 

expression ""Police officer” in s. 25 or s. 26 of the Evidence Act and a confession 

made to a Police officer whoever that officer may be and whether he is a Police 
officer in British territory or a Police officer in foreign territory, is inadmissible. 
22 B. 235 ; 87 Ind. Cas. 520=26 Bom. L. R. 706=26 C. L. J. 984 ; see 43 Ind. Cas. 
Ill ; I S Ind. Cas. 800. A village headman in Burma who is authorized to arrest 
without warrant is not a Police officer so as to make a confession made to him 
is inadmissible 3 Bur. L, J. 11 = 81 Ind. Cas. 540=25 Cr, L. J. 924. The widest 
And most comprehensive extension of the term “Police officer^* cannot make it 
include a Kotwar in the Central Province, 25 Cr. L. J. 147=76 Ind. Cas. 291 = 
A. I. R. 1924 Nag. 29 ; see also 59 Ind. Cas. 88=21 Cr. L. J. 568. A member of 
a froiitier constabulary is, for the purposes of sections 25 and 26 of the Evidence Act, 
a Police officer, and admission made to him, and not in the presence of a Magistrate, 
by an accused person cannot be proved against the maker. 71 Ind. Cas, 360=24 
Cr L. J. 136. In the Punjab a village Chaukidar is not a Police officer within 
the meaning of section 25 of the Evidence Act. 43 Ind. Cas. 84=19 Cr. L. J. 
52 = 42 P. R. 1917 Cr. See also 17 Cr. L. J. 62 = 26 Ind. Cas. 654. h chaukidar, 
although he is not a Police officer under Act V. of i86r, is one under Reg. XX of 
1817 and Act I of 1872, and a confession made to him is inadmissible, 2 C. W. N. 
637 ; 9 C. W. N. 474 ; 26 C. 569. Political Mohair Oghi is Police officer. 
A. L R. 1933 Pesh. 38. It includes Police offiers of Indian States. 140 Ind, Cas. 
283= 13 Pat, L. T. 627= A. 1. R. 1932 Pat. 29. Confession made to a chaukidar 
is admissible. A, L R. 1934 AIL 132. Confession made to a crowd of people 
is not inadmissible, merely because on police^ man was one of the crowed. Ibid ; 
see also A. I. R. 1924 Oudh. 722. Sub-Divisional Officer is not a Police officer. 
A. I. R. 1934 Pat. 256. 

A tenhouse Gaung appointed under the Lower Burma Village Act, 1889, is a 
Bolice officer within the nieaning of s. 25 of the Evidence Act ; and an adm’ission 
to him of the accused’s guilt is inadmissible in evidence under the section. 3 L. B. 
I J- 421. The provisions bf this section which declares that no con- 

: feSsion made to a Police officer shall be proved as against a person accused of any 
offence, applies' to every Police officer and is not restricted to officers of the regular 
Police fdr« 26 C. 519. A Sub-Inspector of a thana (i C. L. R. 2T,) a police Sub- 
Inspector jii Ci' 635: 54(9 R, Cr. a daroga (4 A. 98) a head constable of a police 
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(5 N. W. P. 86) or even a police constable (ro B. L. R. App, 2 | 2 B. 6r j 6 B. 34 ; 6) 

A. 509, are Police officers within the meaning of this section and confession made to 
any one of them is inadmissible in evidence. An extra judicial confession made by 
the accused to a Lambodar and a Subedparts cannot be admitted. 35 P. L. R. 359. 

There was some conflict of opinion between the Bombay High Court and other 
High Courts as regards whether an excise officer is a police officer or not. An excise 
peon having the power to detain, search, seize and arrest any person whom he 
I^elieves to be guilty if any offence under the Opium Act or Bombay Abkari Act has 
power which are very similar to those exercised by a Police officer. Any admission 
made to him is therefore admissible under the provisions of s. 25. A. L R. 1929 
Bom. 60 = 31 Bom. L. R. 49; A. 1 . R. 1927 Bom. 4 (F. B) = 28 Bom. L. R. 1196=51 

B. 78 = 99 Ind. Cas. 330 (overruling 28 Bom. L. R. 674=97 ind. Cas. 665 = 27 Cr. L. 
J. ii 45=A. I. R. 1926 Bom. 517). But the Calcutta High Court held that confes- 
sion made to an excise officer is admissible in evidence as an excise officer is not a 
Police officer and section 25 of the Evidence Act does not apply to such a confession. 
54 C 601 = 31 C. W. N. 667= f02 Ind. Cas. 547 = 28 Cr. L. J. 579 = A. I. R. 1927 
Cal. 517. 22 C. W. N. 834=48 Ind. Cas. 504 = 46 C. 4TI : 22 C. W. N.45i ; 
52 C. L. J. 177 ; C. W. N. 163 ; contra Ibrahim v. Emperor, 35 C. W, N, 601 ; 9 Mys. 
L. J, 74 following 51 B. 18 ; 7 R. 771 = 121 Ind. Cas, 7^5 = 31 Cr. L. J. 303 = A. i. R. 
1930 Rang. 49. But this question again cause for decision by a Full Bench of the 
Calcutta High Court in 38 C.^ W. N. 930= A, 1 . R. 1934 Cal. 530 (F. B.) Where it 
was held that an excise officer in the conduct of investigation of an offence against 
the Excise is a Police officer see also A. 1 . R. 1934* Cal. 616=38 C. W. N. 1005 = 35 
Cr. L. J. 1178; A. 1 . R. 1934 Nag. 136 ; 35 C. W. N, 601, So now there is no 
complicity between Bombay and Calcutta High Courts, See also A. I. R. 1935 Nag. 
13. An excise officer is not a Police officer within the meaning of section 25 of 
the Evidence Act. 99 Ind. Cas. 594 = A. I. R. 1927 Sind. 112 ; 83 Ind. Cas. 151 = 25 
Cr. L. J. 1223 ; 88 Ind. Cas, 32 = 26 Cr. L. J. 1088 = A. I. R. 1935 Nag. 340 ,'*44 Ind. 
Cas. 588=3 P. R. 1918 Cr.= i9 Cr. L. J. 364 ; 39 Ind. Cas. 977=21 C. W. N. 694=18 
Cr. L. J. 609 ; 13 Cr. L J. 465=15 Ind. Cas. 305 = 5 Bur. L. T. 92 A. 1 . R. 
1932 Pat. 293. A village Magistrate is not a Police officer and confession made 
to him, is therefore, admissible in evidence under s. 25 of the Evidence Act. 

7 M. 287 = 2 Weir. 235. A confession made to Ywaihugyi should not be admitted 
in evidence- He is the head of the rural police and has police duties to perform. 
He is, to all intents and purposes, a Police officer though he may not be so 
designated. L. B. R. (1833—1900) 22. 

Confession made to a police officer whether admissible.— A confession 
made to a Police officer cannot be used in evidence. A. W. N. 1883, 188 ; A. W. N. 
1882, 21 = 4 A. 198, Confessions recorded in a police diary cannot be used for any 
thing other than to assist the presiding Judge in the enquiry or the trial or for the 
purpose of enabling the defence under certain circumstances to contradict the 
witness for the Crown. It is the duty of the Judge to bring on record by evidence 
any material fact that may come to his knowledge and it is for that purpose that 
he should use the confession. A. I. R. 1928 All 25 = 8 A. 1 . Cr. R. 24=8 L. R. A, 
Cr. 153=106 Ind. Cas. ^.42=26 A. L. J. 92. A confession made to another person 
in the presence of a Police officer, who has asked or instructed that other 
person to take the confession in such a way as to be his agent, where the confes- 
sion takes place under such circumstances that the Police officer is in such 
proximity as to make his presence^ likely to affect the mind of the confessing 
person, is in substance a confession to a Police officer. 97 Ind. Cas. 44=44 
A. L. J. 958= A. I. R. 1926 All. 737 ; see also Channan v. Ctolvn, 2t Ind. Cas. 468. 
Rule 195 of the Madras Councils Rules of Practice is not a rule of law, but 
merely a rule for the guidance of village Magistrates and therefore, a confession 
recorded by a village Magistrate after the police investigation has begun is 
inadmissible apart from the fact whether the Magistrate knew that the investigation 
had begun. A. I. R. 1927 Mad. 974* 

Where a house was searched and the accused put his signature on the 
recovery list ; held that the fact of the accused putting his signature on the 
recovery list is not admissible in evidence against him in a case in which the 
possession of the house is in question because it would be an incriminating 
statement of the nature of a confession "to a Police officer and could not be 
proved by reason of the prohibition contained in section 25. 8 Lab. 326=28 

P. L. R; 119=100 Ind. Cas. 707 = 28 Cr. L. J. 323, If after committing a murder 
the murderer proceeds straight to the Police station and there makes a confessional 
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statementj which is recorded on the First Information Report^ the statement is 
inadmissible in evidence as being a confession made to the Police. 90 Ind. Cas. 
148-26 Cr. L, J. 1492. An investigating officer cannot be allowed to depose that 
the accused pointed out the route taken by them in going to comit the offence of 
dacoity and the place where they divided the booty, as rhey were confessional 
statements made to a Police officer. 26 Cr. L. J. 606=^85 ind. Cas. 830. A con- 
fession not reduced to writing made to an Honorary Magistrate, who was also a 
2aildar, while he was taking part in an investigation, in the absence of the _ Police 
and subsequently repeated before him and a Police officer is admissible in evidence. 
76 Ind. Cas. 819=25 Cr. L. J. 259=A.1.R. 1923 Lah. 389. In a case of dacoity a state- 
ment made by an accused to a Police officer, at the time of the search of his house, 
that property would be found in the possession of his co-accused is not admissible in 
evidence against the accused making the statement nor is it admissible against his co- 
accused as proving their participation in the dacoity. 65 Ind. Cas. 849=20 A. L. J. 
178=23 Cr. L. J. 197. A first Information of murder was lodged at the Police station 
by the accused himself on the morning following the murder and in it, after stating 
the narrative of events prior to the night of occurrence he confessed that he had 
committed the offence. that although by reason of the provisions of section 

25 of the Evidence Act the first information was not admissible in its entirety, yet, 
in so far as it spoke of events prior to the night of occurrence, it was admissible 
in evidence if and when proved. 62 Ind. Cas. 578 = 25 C. W. N. 788=22 Cr. L. J. 
562. See also 36 Bora. L. R. 1 1 17. A confession made to the Police by an accused 
person is admissible to prove the ownership of property in respect of which he 
is accused. 55 Ind. Cas. 62=21 Cr. L. J. 414. Statement made by the accused in 
the presence of a Police officer is admissible in evidence. 52 Ind. Cas. 601 = 21 
Bom. L. R. 724=20 Cr. L. J. 681. A report made to the Police which amounts to 
confession is not admissible in evidence against the person who makes it. 48 Ind, 
Cas. 883=36 P. R. 1918 Cr. = 20 Cr. L. J. 83. Any statement made by a com- 
plainant in his first report at the Police station is not admissible as proof of the facts 
therein mentioned, and cannot be used as evidence against the accused in his trial. 16 
Cr. L. J. 62=26 Ind. Cas. 654* Accused went to a Police station and made the report 
“I have killed my wife and her corpse is lying in my house, in consequence of 
which the Police proceeding to his house, discovered the corpse of his wife in an 
inner room of the house. Held^ that the provisions of ss. 25 and 26 of the Evidence 
Act apply to the circumstances of the case. 16 A. L. J. 478 = 47 Ind. Cas. 659=19 
Cr. L. J. 935. A statement made by a person in an investigation made by a Police 
officer under s. 162 Criminal Pro. Code, must be taken to be a statement to the 
Police officer himself, whether the questions were put by the Police officer himself 
or by somebody else in his presence. But incriminating statements made by 
accused persons while in Police custody, in answer to questions put by a Police 
officer in the presence of a Headman, are excluded from evidence under ss. 25 and 

26 of the Evidence Act. 18 Cr. L. J. 106=37 Ind. Cas. 314= 10 Bur. L. T. 270. 

. Where the accused at the time of making an incriminating statement is enfeebled 

by illness and is undefended, a withdrawal of the plea can be allowed if the accused 
wishes to withdraw it. 28 Ind. Cas. 145=44 P- W* R. 1914 Cr. 

The only evidence against the first accused was that, in consequence of 
information given by him, the second acrused was questioned and the stolen 
property was produced. The first accused was also said to have admitted the 
thejft before the police. Ife/d thsit the evidence was too insufficient to justify the 
conviction of the first accused for theft The confession was irrelevant, as it did 
not lead directly to the recovery of the property. 3 M. L. T. 333=7 Cr. L. J. 398, 
Where a confession was made before an investigating Police officer, who joined 
the prosecutor in questioning the accused, it should in fact be held to have been 
made to a Police officer, though actually taken down by the prosecutor, and it is 
hence inadmissible under s. 25 of the Evidence Act. 10 C, P. L. R. 16. A con- 
fession to a village headman or gaimg appointed under the Burma Police Act 
is inadmissible under s. 25 of the Evidence Act. L. B. R. (1872-1892) 479. Section 
25 of the Act does not forfeit the proving in evidence of a confession made to 
or village headman under the Lower Burma Village Act, 1889. i L. B. R. 
65. A person who had committed a murder, voluntarily went to a police station’ 
and made a statement to a Police officer that he had done the deed, and that the 
instrument of murder was in a place named. He was subsequently arrested. 

ffiat the statement was a confession and was not admissible under s 25 of 
tlieEvldenc^^otv ' Evidence of the police^ however, was admissible to prove the 
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conduct and condition of the murderer at the time when the statement was made, 
10 C. L. J, 13 = 10 Cr. L. J, 193=2 Ind. Cas. 951. 

When a Police officer has evidence before him, sufficient to justify the arrest 
of a person, he should not, preliminary to the arrest, examine him and record his 
statement. Such statement cannot be regarded except as confession to a Police 
officer, and is inadmissible in evidence under s. 25 of the Evidence Act. 27 C. 
295 = 4 C. W. N. 129. Any statement made by an accomplice, while in police 
custody as suspect, in consequence of a tender of a pardon by an Assistant Commi- 
ssioner acting in his executive capacity, though professing to act under s. 
337, Cr. Pro. Code, was held to be inadmissible against him. 10 P. R* 
1895 Cr. Section 25 of the Evidence Act only provides that a confession 
made to a Police officer shall not be proved as against an accused person. 
It does preclude an accused person from proving on his own behalf, a confession 
made to a Police officer by another accused person tried jointly with 
him. 12 Cr. L. J. 79 = 9 Ind. Cas. 449. Confession to a Police officer of having 
given false information cannot be proved against the person making it and charged 
under s, 182 and s. 21 1 of the Penal Code. U, B. R. (1897-1901) Vol. 1,156. 
Three persons were tried jointly for rioting. During the trial an information lodged 
by one of them with the police was proved, and, in his charge to the jury 
the Judge said “it (the information) contains an admission that all three accused 
persons were present at the occurrence.*' Held^ the information was not a con- 
fession under s. 25 of the Evidence Act, and as against the person other than the 
informant, it amounted to an admission of evidence against them, ii C. L. J, 301 = 

5 Ind. Cas. 305= 14 C. W. N. 593. Where a Police officer read over to the accused 
the statement which he (Police officer) had taken from others and then told him 
‘I know the whole thing now,’* and the accused, thereupon, made a statement, in 
consequence of which he was arrested and his confession was duly recorded, held 
that the confession recorded under these circumstances was free and voluntary and 
was perfectly admissible in evidence. 3 Bom. L. R. 404. Where there is no judicial 
proof of the guilt of the accused person, it is illegal to rely upon an unreliable or 
suspicious confession or a confession which is open to grave suspicion of having 
been produced by ill-treatment of the police. 2X P. W. R. 1907 Cr, = 6 Cr. L. J, 
266. An incriminating statement made by an accused person to the police, when 
nothing is discovered in consequence of it cannot be admitted in evidence against 
him. ill P. L. R. 1906=16 P. R, 1906=4 Cr, L. J. 177 ; see also 3 P. R. 1868 Cr. 
Where the confession of an accused person conflicted with the medical evidence in 
the case and was probably induced by the police, the Chief Court declined to con- 
flm a capital sentence based upon it. 3 P. R. 1867 Cr. ^ A police officer examined 
for the prosecution stated in the course of cross-examination, that, when he arrested 
the prisoner, he said to the former that some Chinamen, at the time of ihe occur- 
rence came out with hatchets. In re-examinatioa, the Policeman substituted the 
words “at the time of the occurrence.” On being asked if the prisoner had explained 
'•what time’* the Policeman answered that the prisoner said -at the time I struck 
the deceased.” Held, that the statement of the prisoner that the Chinamen came 
out wdth hatchets at the time he struck the deceased would not be admissible in 
evidence, as it was an incriminating statement made to a Police officer by an accused 
person in custody, 10 C. 1022. An admission to a Police officer made by an accused 
before arrest is admissible in evidence. 6 C. 53 o= 7 TIi. L, R. 54 ^- The accused 
was convicted of an offence under s. 412 I. P. Code. The evidence for the prose- 
cution consisted of certain confessions made to the Police and the circumstance that 
the accused found some stolen cloth for the Police while in Police custody. Held that 
the confession was inadmissible under s. 25, Evidence Act, and the circumstance 
mentioned did not justify his conviction under the section. A. W. N. 1883, 126. 

Admissions not amounting to confessions, whether admissible 
when made to a Police officer. Every statement is not a confession. 19 S. L. 

R, 6= A, I. R. 1925 Sind 257 ; see also A. I. R. 1934 Sind. 100=35 Cr. L. J. 1332 ; 

II Mys. L. J. 438. An incriminating statement to a police officer, though on the 
face of itself exculpatory is inadmissible. 5 Cr. R. r5=:49 ^42=89 Ind. Cas. 1046. 

The question whether a particular statement, whether it be positive or negative, 
verbal or expressed by conduct, is or is not a confession, must be decided on the 
facts of each case. 86 Ind. Cas. 410=26 Cr. L. J. 778=^ A. I. R. 1925 Sind, 237. 
After a fight in which death was caused, several accused drove certain cattle be- 
longing to the deceased to the pound. Two of theiff’ made a statement to a £^ub- 
Inspector of Police that they were in the fight and that the deceased had attempted 
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to interfere with the seizure of the cattle. HelA that the statement did not amount 
to a confession, in asmuch as it was only an explanatory statement of the circum- 
stances under which the cattle had been seized and was not an admission of guilt 
but rather in the nature of a complaint against the deceased and was not therefore 
inadmissible in evidence. 8i Ind. Cas. 347==25 Gr. L. J. 8ii=A. I, R. 1923 Lah. 
232. A statement by one accused to the police that certain property which he pro- 
duced had been given to him by two other accused who were charged with^ him as 
being members of a gang of dacoits, is inadmissible as being an admission of a 
criminating circumstance under s. 25 of the Evidence Act. 75 Ind. Gas. 70=46 .0, 
961 = 24 Cr. L. J. 870, A statement made by an accused to a Police officer if it 
does not amount to a confession may nevertheless, be used against him and more 
particularly if the statement turns out to be false in the light of the ot her evidence 
in the case. If it amounts to a confession then it must be excluded from evidence 
altogether under section 25 but in either event it can only be used against the 
accused making the statement. 65 Ind. Cas. 349 = 20 A. L. J. 178-23 Cr. L, J. 197. 
The word confession in section 25 of the Evidence Act is not confined to actual 
admissions of guilt, but it includes inculpatory statements from which inferences 
of guilt can reasonably be drawn or which suggest the guilt of a person making the 
statement, 42 Ind. Cas| ioo2«*i9 Cr L. J. 42 ; see also A, I. R, 1935 oudh i. 
Section 25 of the Evidence Act does not say that all statements made to the Police 
are admissible but it excludes only confession made to them ; there being a dis- 
tinction between mere admissions and confessions which are statements either 
directly admitting the guilt of the accused or statements which suggest the inference 
that he committed the crime with which he is^ charged. Further the general rule 
is subfect to that which admits statements leading to discovery whether such state- 
ments amount to confession or not. 26 Ind. Cas. 161 — 15 Cr. L. J. 713 = 41 C. 601 ,* 
3 N. L. R, 51=5 Cr. L. J, 434. A statement made by an accused person to a 
Police officer by way of an explanation in order to exculpate him is admissible in 
evidence. 19 Ind. Cas. 508=6 S. L. R. 143= 14 Cr. L. J. 252. A statement made 
by the accused to the police, which does not amount directly or indirectly to an 
admission of any incriminating circumstance, is admissible in evidence ; hence 
where the accused was found carrying away a box at night and, when asked by a 
policeman on duty about the ownership of the box stated that it belonged to him, 
the statement was held admissible against him at a trial for theft of the box. 5 Bom. 
L. R. 312. “Confession*’ in section 25, Evidence Act, as in section 24, means a 
confession made by an accused person, which it is proposed to prove against him 
to establish an offence. For such a purpose, confession might be inadmissible which, 
yet for other purposes, would be admissible under s. 18 against the person who 
made it (s. 21), in his character of one setting up an interest in property, the object 
in litigation, or judicial enquiry and disposal. 9 B. 131. First information by ac- 
cused no police officer admitting guilt is inadmissible by confession. A. L R.1935 
Bom 26. 

; 26. No confession mAde by any person whilst he is in the custody 

r* r • T J ^ police-officer, unless it be made in 

Confession by accused while ^ m 

in custody of police not to be presence of a _ Magistrate, 


in custody of police not to be 
proved against him. 


shall 

person. 


proved 


against 


* Explanation . — In this section “Magistrate** does not include the head 
of a village discharging magisterial functions in the Presidency of Fort St. 
George or in Burma or elsewhere, unless such headman is a Magistrate exer- 
cising the powers of a Magistrate under the Code of Criminal Procedure 
1883 t 

Reason of tile rule. “The object of section 26 of the Evidence Act appears 
to us to be to prevent the abuse of their powers by the police, and hence confes- 
sions made by accused persons while in custody cannot be proved against them 
unless made in the presence of a Magistrate.” Per Birch /, in Queen v, Monmohun 
. j n 24 W. R> 33. Its human object is to prevent confessions obtained from accused' 

- ^ added tos. 26 by the Indian Evidence Act (1872) 

,, Atoepament Act (III of 1891)5, 3.1 ... / 

t the Code of Criminal Procedure, 1898 (Act 5 of 1898) 
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persons through any undue influence, being received as evidence against them,” 
Per Garth C /. in Queens. Hurrihole Chunder^ I, C. 207 (215). The reason 
of the rule seems to be that the custody of a police officer provides easy oppor- 
tunities of coercion for extorting confessions. 6 A. 509 (532). 

Scope of the section. This section deals with confessions made in the 
presence of a police officer who has the custody of an accused person, that is, of 
a police officer who is concerned more or less in the investigation of the case ; and 
those confessions are absolutely excluded, whether made to a police officer or to any 
other person, unless made in the immediate presence of a Magistrate. The proper 
construction of sections 25 and 26 is one which excludes confessions to a police officer 
under any circumstances, or to any one else, while the person making it is in a 
position to be influenced by a police officer, unless the free and voluntary nature 
of the confession is secured by its being made in the immediate^ presence of a 
Magistrate, in which case the confessing person has an opportunity of making a 
statement uncontrolled by any fear of the police. Per Aimh /« in In the matter 
of Hir an Miya^ L C. L. R. 21. Section 26 is not to be read as qualifying the 
plain meaning of s. 25. 1 . C. 207 ; 12 W. R. Cr. 82. Section 26, cannot be 
treated as an exception or proviso to s. 25, there being no‘.words to justify such an in- 
terpretation. The criterion adopted is s. 26 for excluding confession is the answer to 
the question — under that circumstances was the confession made ? If the answer is 
that it was made whilst the accused was in the custody of a police officer, the law 
lays down that such confession shall be excluded from evidence, unless it was "'made 
in the presence of a Magistrate.*' 6 A. 509. The law is imperative in excluding what 
comes from an accused person in custody of a police if it incrimanates him. 10 C. 
1022 ; 4A. 198 (204). This section as it it stands makes no distinction between oral 
and written confession but embodies a substantive rule of law. A. I. R. 1930 Lah. 
534=32 Cr. L. J. 290. This section does not make admission dependent upon know- 
ledge of accused as to indentity of Magistrate. Hid. A witness ought POt to be 
allowed to describe a ‘confession* made by the accused, if the fact was deposed to as 
discovered in consequence of information received from the accused while in the 
custody of the police. S. C. 81 (Oudh). Section 26 of the Evidence Act applies only 
to the proof of a confession as against its maker. 1912 M. W. N. 549=12 M. L. T. 

1 = 13 Cr. L, J, 352 = 36 M. 397=14 Ind. Cas. 896. But it may be admissible in 
favour of a co-accused. 2 B. 61 r. The general rule applicable to confessions made by 
prisoners whilst in the custody of a police officer is contained in section 26 and the 
proviso contained in section 27 refers to an exception to that rule. 12 M. 153 ; ii B. 
H. C. R. 242. In a case in which three persons B, M and T were charged with the 
murder of one H the following statement made by T to a Police Superintendent on 
the day next to the day of the occurrence, while M was arrested, but neither of 
the other two accused was suspected of having had any^ hand in the murder, ‘ 
and was not then under arrest, was sought to be given in evidence for 
the prosecution. The statement was as follows % “The deceased H had 
called the previous day, was taken with cholera, was purged three times 
after which the dispute arose regarding the Bengalee bill ; H had abused 
M's wife, on which M had given H a push in the throat when H fell back- 
wards and became insensible ; they tried to get a box and to put the corpse 
the box \ as the body was too big, they had to tie the body to make it fit into 
the box ; they then put the lid after placing a sheet on the body ; they lowerd the 
box with a gunny and then tied it up with a rope they left the box till evening ; 
at 6 P. M.^ M got a cooly and had the box removed.*^ The statement was held 
inadmissible. 15 C. 589. Incriminating admissions of an accused under admitted 
circumstances that he took the whole of the investigation staff of the police officers 
round the scene of offence and admitted before them his own guilt, are inadmissible 
in evidence under section 26. A. I. R. 1929 Nag. 350. A statement made in 
the presence of a sub-inspector and a constable who had the accused under arrest 
at the time and not recorded by Magistrate under s. 164 of the Criminal Procedure 
Code, is not admissible in evidence. A. L R. 1929 All. 855. A confession or 
an incriminating statement made in the presence of a Magistrate by an accused 
person while in police custody who is not produced before the Magistrate with a 
view to record his confession can be proved by oral testimony of the Magistrate 
when it has not been reduced to writing. In the absence of any provision of 
law making it obligatory on the part of the Magistrate to record a confession it 
is not a matter required by law to be reduced to the. form of a document. A. L 
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Police custody —meaning'of. Substantial test of ‘'custody of police officer” 
is to decide whether accused i«! or is not at liberty to move from particular 
place where he was when he made the confession. A. R. 1932 Sind. 

I49’==:26 S. L. R. 1 = 34 Cr. L. J. 1129 ; or see also A. L R. 1932 Sind. 201 = 26 S. L. 
H.. 302 = 34 Cr. L. J. 147. When an accused person is brought to a Magistrate 
for recording a confession, while the police officer, in whose custody he had been, 
remained outside ready to capture him if he ran away, the accused should be 
treated as still being under police custody. Rat. Un. Cr. C. 855. Where 
a woman charged with the murder of her husband was taken into the custody 
of the police, a friend of hers also accompanying her, and the policeman in charge 
of the woman left her with her friend for the purpose of procuring fresh horse 
any confession made to the friend accompanying her, while the policeman 
was away, would not be admissible in evidence, as the prisoner should be 
regarded to have been in the custody of the police, notwithstanding the tem- 
porai'y absence of the policeman. 20 B. 155; see also 3 M. H. C. 318. Two 
accused persons admitted the offence imputed to them to the persons who assis- 
ted the police in the investigation. The first accused accompanied the police and 
others to his house, where certain of the stolen property was discovered. The second 
accused was not taken there till after discovery. Held that the conviction of the 
second accused was not sustainable, as an admission of the accused made 
while in police custody, was inadmissible under s. 26. 12 P. R. 1900 Cr,= P. 
L. R. 1900 56 Cr. As soon as an accused or suspected person comes into 

the hands of a Police officer, he is, in the absence of clear and unmistake- 
able evidence to the contrary, no longer at liberty and is therefore in custody 
within the meaning of ss. 26 and 27 of the Evidence Act. 25 Cr. L. J, 381 = 
77 lad. Cas. 429= A, I. R. 1924. Rang. 173. The meaning of the words “in the 
custody of a Police officer'* in this section, cannot be extended by implication 
to cases beyond what is absolutely necessary, that is, where the person is really 
under arrest or in strict supervision and is merely allowed to go for a few moments to 
converse with the person to whom the confession is made. But where the accused is 
not arrested or under supervision, and is merely* being invited to explain certain 
circumstances, it would be going further than the section warrants to exclude the 
statement that he makes, on the ground that he is deemed to be in Police custody. 
The accused while in Police custody, made a confession on being questioned by 
the Court Inspector who forthwith produced him before a Magistrate. The latter 
proceeded to record a confession in the presence of the Court Inspector and after 
recording it remanded the accused to Police custody. Held that it would be most 
unsafe to hold that the confession was made voluntarily and that, therefore, it could 
not be taken into consideration as against the accused. 76 Ind. Cas. 180=25 Cr. L. J. 
X16. When an accused person has been in custody of the Police and has made a 
confession, it is important that the Magistrate before recording such confession 
under section 164 of Criminal Procedure Code should ascertain how long the 
accused has been in custody. If there is no record of that fact, it is the duty of 
the Sessions Judge, before holding the confession relevant under section 24 of the 
Evidedce Act (1 of 1872) to send for the Magistrate and satisfy himself on the point. 
25 B. 543* The custody of the keeper of a jail in a Native State, who is not a Police 
officer, does not become that of a Police officer, merely because his subordinates, 
the warders of the jail, are members of the police force of that State. In the absence 
of any suggestion of a close custody inside the jail, such as may possibly occur when 
an accused person is watched and guarded by a Police officer investigating an 
offence, section 26 of the Indian Evidence Act (I of 1872) does not exclude 
such a jailor from giving evidence of what the accused told him while in jail. 
20 B. 795* 

Confessions made in police custody, whether admissible. A confession 
made to a police officer but not in the presence of a Magistrate, is inadmissible, 
S. C. 98 Oudh ; 26 M., L. J. 352=15 Cr. L. J. 533=24 Ind. Cas. 845. An admission 
of the accused while in Police custody is inadmissible under this section. 12 P. R. 
i9ooCr. = P. L. R, 1900, S6 CrjT9 B, 563 ; 3 M, L. T. 270 ; 3 M, L. T. 333 = 7 Cr. 
h* J. 39B 3 M. L. T. 263. But a former confession which was made by the accused 
when not in Police custody is admissible in evidence. 8 0. C. 365 = 2 Cr, L, J. 811 j 
, s^e also 9 Fat. L. T. 449“ A. I, R. 1928 Pat. 473. Confession made by an accused 
mtto a Magistrate but to the Superintendent of Post Offices, at his house, where 
he was taken temporarily by the police and was again removed back to police lock- 
up is inadffitsfbie A. I. R, 1928 Lah. 282 = 10 L. L, J, 174=108 Ind. 

Cas. 398, StaieuientjS of accused while in custody of the Police officer, and of his 
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having pointed out the places where he committed the offence are not adnaissible as 
being of an incriminating nature. A. I. R. 1926 CaL 320=48 C. L. J. 524=92 Ind. 
Cas. 439. While accused was in the lock-up and undr trial, he was sent by the 
Magistrate to a dispensary in order to be treated for a malady which involved an 
examination of the patient in private. Two police men took the accused from the 
lock-up to the dispensary. At the dispensary the police men waited outside on the 
verandah while the accused was inside undergoing examination at the hands of the 
doctor, and during the few minutes that he was with the latter he made a confession. 
Held^ that the confession was inadmissible in evidence under section 26 of the Evi- 
dence Act, in as much as the accused remained in the custody of the police men 
while he was undergoing the examination. 42 Ind. Cas. 597=19 Bom. L. R. 683 — 
42 B. I=i8 Cr. L. J. 981. Where the accused has made a statement to a Sub- 
Magistrate confessing his guilt and there was no irregularity in the manner of tak- 
ing the confession, the mere fact that the police man in the charge of a sub-jail wdio 
was not one of the investigating police was also present at the time of the interview 
doss not make the confession inadmissible. 1931 M. W. N. 723. So also a state- 
ment made by the accused at the dock before the Magistrate, if it amounts to a clear 
confession is certainly admissible in evidence against the accused, and its value is 
not discounted by the fact that the^ accused was at that time in the custody of the 
police. 1930 M.’W. N. 1249- AVhere a person suspected of having committed a 
murder made a confession to the Zaildar^ in consequence of the latter dropping a 
remark to the effect that his own brother had committed a murder but had got off 
in making a clean breast of the niatter. that in as much as the police were in 

the vicinity at the time of the confession, and the accused though not handcuffed, 
was in police detention as a suspect, he was to aU intents and purposes in police 
custody and the confession could not be proved unless made to a Magistrate. 32 
P. W. R. 1916 Cr.= i53 P. L. R. 1916 = 26 P. R, 1916. Incriminating staiemems 
made by accused persons while in police custody, in answer to questions put by a 
Police officer in the presence of a headman, are excluded from evidence under ss. 
25 and 26 of the Evidence Act. 18 Cr. L. J. 106=37 Ind. Cas. 314=10 Bur. L. T. 
270; see also 52 Ind- Cas. 601 = 21 Bom. L. R. 724. Where the accused while in 
custody of the police, confessed to have committed theft and also stated that the 
stolen property would be found in a heap of rubbish close to his house and after 
making the statement he took out the property from the heap in the presence of two 
police constable. Held that the statement as regards the commission of theft was 
not admissible in evidence, but the statement that stolen property would be found 
in the heap of rubbish was admissible, 24 Ind. Cas. 845 = 24 M. L. J. 352 = 15 Cr. 

J* 533* . ... 

Where an accused person promised, while in police custody to restore the stolen 
property, held^ that the promise^ was an incriminating statement suggesting the in- 
ference that the accused participated in the commission of the offence, and ‘there- 
fore' a confession irrelevant under ss. 25 and 26, Evidence Act. 20 P. R. 1905 = 51 
P. L. R. 1905 = 2 Cr. L. J. 230. 

A statement made by an accnsed person, while in the custody of the police 'if 
it is an admission of a criminating circumstance, is not admissible in evidence*. 
19 B, 363 ; 14 B. 260 F. B. 

Confession made in the presence of a Magistrate. A confession to a Ma- 
gistrate while in Police custody is not inadmissible. 9 Ind. Cas, 806 = 27 Cr. L.J. 134 = 

A. 1. R. 1925. Lah. 557 j 24 W. R. Cr. 33 ; 13 W. R. Cr. 42 ; 15 C. 595 ; A. L R. 1933 
Lah. 513=1933 Cr. C, 772 ; A. I. R. I9S3 I-ah. 956 ; A. I. R, 1933 Lah. 998 ; A. I. R. 

1933 All. 392 ; A. I. R. 1934 Lah 75 ; A. L R. 1934 All. 351. A. I. R. 1934 Sind. 103 ; 

A, I. R. 1934 Lah. 8 ; A, I. R. 1934 Pat. 586 A. I. R. 1933 Lah. 716. A confession 
made by an accused person before the Administrator^ in Portuguese territory, who 
is not a Magistrate is excluded by s. 26 of the Indian Evidence Act. It is immaterial 
that the police officer in whose presence the confession was made was not himself 
the person in charge of investigation of the case. 26 Bom. L. R. 706= 1924 Bom. 
480. 

Police officer, meaning of. The word Police-officer in this section means 
“police-officer** in Native States. Rat. Un. Cr.,C. 855 = er. Reg. 22 of 1896 ; 49 B. 642 j 
22 B. 235 ; 12 A. 595 ; 69 Ind. Cas. 257. It is doubtful whether a Chaukidar is a 
Police officer under this section. 9 C. W. N. 474==2 Cr, L, J. 255 ; but see A. 1. R. 

1934 Oudh. 19 ; A. L R. 1933 Oudh. 1921. The words “police oiSicers** in this section 
are used in the same sense in W’hich they occur in section 25* and there is no reason 
for importing into this section the notion that the p61ic^ officer there described in 
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general terms must be restricted to investigating “police officers’’. 42 Ind. Cas. 597 - 
19 Bom. L. R. 683=42 B. i« i8 Cr. L. J. 981. A Deputy Commissioner of Police 
of Calcutta is a police officer, i G. 215. A village Magistrate in the Presidency of 
Madras is not a police-officer. 7 M. 787 ; 49 B. 492=89 Ind. Gas. 1096 ; 69 Ind. Cas. 
257; 2 P. R. 1909-7 P, W. R. 1909 ; 49 B. 642. A police officer in a Frencli 
Territory is a police officer. R v. Viraraghava, 1 1 M. L. T. 4 ^ 7 . A police patel is 
a police officer. 3 B. 12. 

Magistrate.— The word ‘‘Magistrate’’ in this section includes Magistrate in 
Native Slates. Rat. Un. Cr. G. 855 ; 22 B. 235 ; 12 A. 595 ; 69 Ind. Cas. 257 ; 17 B. 
485 ; A. L R. 1934 Sind. 103 ; A Magistrate though on leave pd not in the district 
in which he has been exercising jurisdiction is a Magistrate within the meaning of 
this section. 8 P, W. R. 1914 Gr. = 38 P. L. R. 1914-15 Cr. L. J. 6=22 Ind. Cas. 
150 ; see also 7 B. H. C. R. C. G. 56. ‘Judged’ Instruction of the French Government 
is a Magistrate and so statements made in his immediate presence are admissible in 
evidence. The term Magistrate is not restricted to the Magistrate exercising juris- 
diction under the Criminal Procedure Code, A. I. R. 1929 Mad. 487. But a Portu- 
guese Administrator is not a Magistrate. 87 Ind, Cas. 20=26 Bom. L. R. 706. In 
the Punjab Honorary Magistrate exercise their powers under Cr. Pro. Code and an' 
confession made to such a person is trial at by s. 26. A. I, R. 1934 Lah. 417= 1934 
; Cr'#"'C,, 643 *.'.. 

Explanation — Previous to the enactment of this explanation by Act HI of 1891, 
it was held that a village Munsiff falls within the purview of this section and as such 
he was a Magistrate. 2 M, 5 ; see also 10 M. 295. 

27 . Provided that, when any fact is deposed to as discovered in conse- 
. quence of information received from a person 
How much of information accused of any offence, in the custody of a 
re^i^ved from accused may be p^Hce-officer, so much of such information, 

^ ' whether it amounts to a confession or not, as 

relates distinctly to the fact thereby discovered, may be proved. 

Principle. — Sections 25 and 26 exclude confession to a police-officer under any 
circumstances, or to any one else, while the person making it is in a position to be 
influenced by a police officer, i C. L. R. 21. The broad ground for not admitting 
confessions made to a police officer is to avoid the danger of admitting false con- 
fessions, but the necessity for the exclusion disappears in a case provided for by 
s. 27, when the truth of the confession is guaranteed by the discovery of facts in 
consequence of the information given. Per Oldfield /. in R, v. Babii Lal^ 6 A. 509 
(F. B.) This section was intended not to let in confession generally, but only such 
particular part of it as set the person no whom it was made in motion, and led to his 
ascertaining the fact or facts of which he gives evidence. P^r Straight C*. J. in 
Queen Empress v. Bahu Lai 6 A. 509 (F. B.) at p. 546. Certain statements, made 
under certain circumstances, are rendered inadmissible, because the Legislature 
has, in such cases, considered them unworthy of credit ; but the taint is removed 
by the finding upon search, of articles connected with the crime or other facts. 5 
Mad. L. four. Article at p. 80. ‘‘The prisoner’s statement as to his knowledge of the 
place where the property or other articles were to be found, being thus confirmed 
by the fact, is shown to be true, and not to have been fabricated in consequences 
of any inducement. It is this guarantee afforded by the discovery of the property 
for the correctness^ of the accused’s statement, which is the ground for the admis- 
sion of the exception to the general rule. The fact dicovered shows that so much 
of the confession as immediately relates to it is true.” 6 A. 509 (513, 517). 

, Scope of the section — Section 27 is a proviso to set only to section 26 but 
also to section 25 ; and therefore so much of the information given by the accused 
to the police officer, whether amounting to a confession or not, as related distinctly 
to the fact thereby discovered might be proved. 6 A. 509 (F. B.) by majority 
{Mahmoodf. dissenting) ; see also 19 W. R. 51 ; ii B. H. C. R. 242 ; 3 B. 12 ; 

^ K A ^78 ; 22 C. W. N. 21 3 ; 

, 34 C. W. N. 106 ; 36 C. W. N. .373 {375). Section 27 controls three earlier sections. 
A. I. R. 1933 Cal. 297=59 C. 1040=36 C. W. N. 373-138 Ind. Cas. 116 = ^3 Cr. 

.^2 C. W N. 213 (223, 224)=45 C. 4 'i 7-44 Ind. Cas. 321 ; 2 L. B. R. 
168 5 31 A., 392^ The test of admissibility under s. 27 of the Evidence Act of 
information ^received from an accused person in the custody of a police officer) 
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whether aaiounting to a confession or not, is : — ‘Svas the fact discovered by reason 
of the information and how much of the information was the immediate cause of 
the fact discovered, and as such a relevant fact 12 M. 153. Under s. 27 of the 
indian Evidence Act not every statement made by a person accused of any offence 
which in custody of a police officer, connected with the production or finding of 
property is admissible. Those statements only which lead immediately to the discovery 
of property and, in so far as they do lead to such discovery are properly admissible. 
II B. H. C. R. 242 ; 36 C/W: N. 373 ( 375 ) J 44 P. W. R. 194 Cr. (F. B) ; A. L R. 
1931 Oudh, 1 19=: 14 O. L. J. 210 ; 13 O. C. 309 = 8 Inch Gas. 379=11 Cr L. J, 631 ,* 

2 L. B R. 168 ; 15 P. R. iSgS Cr ; 4 S. L. R. 202 ; U. B. R. 1909 i st Qr. Ev. 3 = 11 
Cr. L. J 41 = 4 Ind Cas. 759 ; A. W. N, 1882; 225 ; P. L, R. 1900 Cr. 56=12 P. R. 
1900 Cr ; 30 P. R. 1885 Cr ; A. I. R. 1928 Lah 476 ; L. R. 4 A. 210 Cr ; 23 Cr. L. J. 
481 =68 Ind. Cas. 17 = 9 O. L. J. 190 ; 22 C, W. N. 213=45 C. 657 = 27 L. L. J, 148 ; 
31 A. 592=10 Cr. L. J. 212 (F. B.) ; 25 C. 413 = 2 C. W. N. 267 ; 34 Cr L. J. 675=' 

A. I R. 1933 Cal. 148 ; A. I. R. 1933 Lah. 516 = 34 Cr. L. J. 683 = 34 P. L. R. 637 ; 
A. I. R. 1933 Mad. 233=56 M. 231 = 64 M. L. J. 88 = 34 Cr. L. J. 481 ; A. L R. 1931 
Pat= 145 = 32 Cr. L. J. 792 ; A. I. R. 1934 Sind. 159=28 S. L. R. 41 ; A. L R. 1934 
Lah. 786 = 36 P. L. R. 40 ; A. I. R. 1934 Bom. 233 = 36 Bom. L. R. 384=35 Cr L. J. 
1444 , 135 Ind. Cas. 267-33 Cr. L. J. 106 = A. I. R. 1931 Sind. 154 S A. I. R. 1935 
:;Mad. 528.' 

But statements not directly bearing upon discovery are not admissible. A. 1 . R. 

1933 Nag. 252=1933 Cr. G. 936 ; see also A. 1 . R. 1933 Cal. 146=1933 Cr. C. 223 = 

34 Cr. L. J. 638 ; A. I. R. 1934 Lah. 3 i 3 == 3 S P- E- 203=152 Ind. Cas. 565 = 

A. L. R. 1934 Lab. 423 ; A. I. R. 1934 Nag. 7 I-I 934 Cr. C. 276=35 Cr. L. J. 1097. 
Section 28 does not operate to make admissible in evidence a confession which would 
be otherwise irrelevant under s. 24. 152 Ind. Cas. 998= A. 1 . R. 1934 Lah. 417 = 

1934 Cr. C. 643. There is no conflict between sections 27 of the Evidence Act and 
s. 162 of the Criminal Procedure as amended by Act 18 of 1923, A. I. R. 1933 All. 
440 = 34 Cr. L. J. 875= 1933 A. L. J. 1518 ; see also A. I. R. 1932 Mad. 391 (F. B.) = 

62 M. L. J. 742. Confession of accused made to Magistrate not deputed by police 
is admissible. A. 1 . R. 1931 Lah. 278 = 32 Cr. L. j. 650. Statement by person 
not accused nor in police custody is not admissible under s. 27. A. I. R. 1931 Lah. 
278 = 32 Cr. L. J. 365 ; but see A. I, R. 1934 Eah. 150=152 Ind. Cas. 206=1934 Cr. C, 
330. Section 162 of the Criminal Procedure Code applies to the statements of 
persons examined as witnesses by the police in the course of an investigation and 
not to the statement of an accused person. 35 P. L. R. 738= A. I. R. 1934 Lah. 
695 = 1034 Cr. C. 1009. 

Any fact. — I'he fact discovered by a statement must be a material thing and not 
a state of mind induced in another person by that statement, 16 C. P. L. R. 122 ; 

A. L R 1929 Lah. 344 (F. B.) ; 6 A. 509 ; ii C. 635 ; but see A. I. R. 1935 mad. 
528 (F. B.). The words “any fact’’ are qualified by the word ‘’discovered’*. 1 1 B. 
H. C. R. 242. 

Discovered. — The word “discovery** is in ordinary prevalence of two mean- 
ings, firstly purely mental act of learning something which was not known 
before to a person, and secondly the physical act of binding upon search something, 
the existence or the exact locality of which was unknown till then. It is in the latter, 
and not in the former sense that the word is employed in s. 27 of the Evidence Act, 
and this will be made evident upon considering the principle underlying the section. 

5 Mad. L, J. pp. 80, 81 ; see also ii B. H. C. R. 242 ; 3B. 12 ; 14B. 260 j A. I. R. 
1929 Mag. 350 ; II C. 635 ; ii P. R. 1900 Cr ; A. L R. 1929 Lah. 338. But this 
section applies when the discovery is made by police officer even when the facts are 
alreafly known to the person other than the police officers. 49C. 167 = 25 C, W. 

Information wliether includes mere statement.— ‘Throughout all the 
authorities dealing with section 27 the word statement is used interchangeably with 
the word information. A. I. R. 1929 Lah. 344 3 but see . A. I, R, 1929 Lab. 338. 

In consequence of information. — “Whatever be the nature of the fact discovered, 
that fact must in all cases, be itself relevant to the case, and the connection between 
it and statement made must have been such that the statement constituted the infor- 
mation through which the discovery was made, in order to render the statement 
admissible’*, ii B. H. C. R. 242 ; see also 14 B. 260 ; 10 B. 595 3 4 A. 198 ; 6 A. 
509 (546) J 19 W,R. 51:; 25 C. 413 3 los Ind. Cas. 685=^28 Cr. L. J. 791 j 1923 
Lah. 434- 

Ind. 
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From a person.— When a fact is discovered in consequence of information 
received from one of several persons charged with an offence, and when others give 
like information, the fact should not be treated as discovered from the information 
of all. 24 W. R. Cr. 36 ^see also 6 A^^^^ 550) ; 50 P. R. I 9 i 5==7 Cr. L. J. 

12 ; A. I. R. 1929 Lah. 665 ; loi Ind. Cas. 4^8 = 28 P. L, R 187 = 28 Cr, L. J. 45b ; A. 
I. R. 1931 Sind. 1 54 5 A* L R. 1930 Bom, 244 = 32 Bom. L. R. 574 I N. L. R. 86= 
A. L R. 1925 Nasf, 407 ; 9 P, L. R. 1922=64 Ind. Cas. 502 = 23 Cr. L. J. 22 ; 7 P- R- 
1916 Cr, = 35 P, W. R. 1916 Cr. = 34 Ind. Cas. 993 i 36 C. W. N. 173 ; 36 Ind. Cas. 
474 ; 9 Ind. Cas, 232. 

Police custody. — ^The accused must be in police custody. 6 A. 509 (513). 
The person must be an accused and must be in police custody. S M. L. J. 
Article p. 128 ; see also A. L R. 1928 Pat. 49^ = 6 Pat. L. T. 537 = 29 Cr. L. J. 
790 ; 35 ind. Cas. 962. As scon as an accused person comes into the hands 
of a police officer, he is in the absence of clear and unmistakeable evidence 
to the contrary, no longer at liberty and is therefore in custody within the 
meaning of ss. 26 and 27. 25 Cr. L. J. 381 = 77 Ind. Cas. 429* Custody does 
not necessarily mean detention. Submission to custody by word, or action under 
8,46 (I) Cr. Pro. Code amounts to police custody. 32 P, L. R. 347=13* Ind. 
Cas. 93=32 Cr. L. J. 65o=A. 1 . R. 193* Lah. 278 ; see also A. I R. 1933 Pat. 149 
(F. B,)=I 933 Cr. C. 404=34 Cr. L. J, 349=^4 P. L. T. 83. It also includes 
surveillance. 139 Ind. Cas, 429=33 P. L. R. 826=33 Cr. L. J, 756=A. I. R. 1932 
Lah. 609. 

So much of the information as relates distinctly to facts thereby 
discovered.— In 34 C.W. N. 106 (ni)Zor2f Williaim J \ ‘“Relates to' means 
ordinarily *is connected with’ or has reference to while ^distinctly' means ‘clearly* 
or ‘definitely* or ‘positively* or ‘undeniably* oi^ ‘undoubtedly V’ So according to this 
view, under this section is admitted not only so much of the information as 
leads directly and immediately to the discovery of the fact, but also the portion 
of the information which leads immediately by way of explanation. 19 W. R. Cr. 
51. The other view construes the words “as relates distinctly to** to mean 
‘‘as leads directly and immediately to’* or “is the proximate cause of.” 5 M. L. J. 
Art. pp. 129, 130 ; see also ii B. H. C. 42 ; 3 B. 12 ; 6 A. 509 ; 4 A. 198 ; 
II C. 63s ; 12 M. 153 ; 14 B. 260 ; A. I. R. 1929 Lah. 344 (F. B.) ; 29 Ind. 
Cas. 817 = 10 Cr. L. J. 545 ; 28 P. R. 1894 ; 44 Ind. Cas. 967 = 52 P. L. R. 1918 ; 
A. I. R. 1926 Lah. 138; 34 C. W. N. 106; A. I. R. 1930 Sind. 225=126 
Ind. Cas. 449=3* C. L. J, 1026 ; 21 P. L. R.. 7oi = A. I. R. 1930 Lah. 530 ; 32 Bom. 
L.R. 574=A. I. R. 1930 Bom. 244 ; *0 Lah. L. J. 531 = 112 Ind. Cas, 55 ; A. I. R. 
193 Pat. 145=10 Pat. 153; 50 M. 274; A. I. R. 1928 Lah. 308; A. 1 . R. 1928 
Pat 162 ; A, L R. 1926 Bom. 513=50 B. 683. 

28 . If such a confession as is referred to 
Confession made after rerrio- section 24 is made after the impression 

cusea b,.., ,„ci. tb„.. p,,. 

relevant. opinion of the Court, oeen 

fully removed, it is relevant. 

Scope.— A confession is deemed to be voluntary if (in the opinion of the Judge) 
it is shown to have been made after the complete removal of the impression pro- 
duced by any inducement, threat or promise which would otherwise render it 
involuntary. Step Dig. Art. 224 see also 2 L. B. R. 168 ; 74 Ind. Cas. 264=59 C. 
127 ; 5 N. W. P. 86 ; 9 B. H. C. R. 358 ; A. I. R. 1933 All. 3i = *932 A.L. J. 1125= 
1933 Cr. C. 43=55 A. 91=34 Cr. L. J. 489. 

29 , If such a confession is otheiwise relevant, it does not become 
^ , irrelevant merely because it was made under a 

; Confession otherwise relevant promise of secrecy, or in consequence of a 

: S7o'n.i- tf’S’-c;; » ■!>. ,ccp,.d pe„o„ lo, 

etc.,:: . ; . ^ purpose of obtaining it, or when he was 

■ \ ' drunk, or because it was made in answer to 

questipifi'^ , which he need not, have answered, whatever may have been the 

because he was not warned that he was not bound 
to make siicb confession, and that evidence of it might be given against him. 
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Scope. — ‘*A confession shall not be inadmissible in evidence merely because it 
has been obtained by deception. Even when the prisoner has made it only on 
receiving a preliminary oath of secrecy from the person trusted, such person will be 
competent and compellable to reveal it (R, v. Shaw 6 C, & P. 372) ; and a confession 
made by a prisoner while drunk has been received. R. v. Spilsbury 7 C. and P. 
187)’* — Powell^ III. Confe‘5sion made in consequence of deception is not to be 
excluded. 20 W. R. 33. Confession otherwise admissible does not become inadmis- 
sible because accused was not warned. 33 Cr. L. J. 542 = 1932 M. W. N. 449 = 62 
M. L. J. 559=r A, L R. 1932 Mad. 431 ; see also A. I. R. 1931 Oudh. 404 ; A. I. R. 
1933 Sind. 166 ; A. I. R. 1933 All, 31 ; T5 W. R. 71 Cr. ; 16 W. R. 21 ; 5 M. H. C. 
App. 9 ; 26 Cr. L. J. 731 ; 6 Lah. 183 ; 33 G. W. N. 454 ; 4 Cr. L. J. 385. 

SO. When more persons than one are being tried jointly for the 

.J . . , same offence, and a confession made by one 

con°eslioT‘’ affecdj Je'rJon f P®™ affecting himself and some other 
making it and others jointly such persons is proved, the Court may take 
under trial for same offence. consideration such confession as against such 

other person as well as against the person who 

makes such confession. 

Explanation. — Offence” as used in this section, includes the abetment 
of, or attempt to commit the offence. 

Illustrations, 

[a) A and B are jointly tried for the murder of C. It is proved that A said — “B 
and 1 murdered C.” The Court may consider the effect of this confession as 
against B. 

{b) A is on his trial for the murder of C. There is evidence to show that C 
was murdered by A and B, and that B, said — “A and I murdered C.*' 

This statement may not be taken into consideration by the Court against A, as 
B, is not being jointly tried. 

Legislative changes. — The explanation was inserted by Act III of i89r. 

Principle. This section is entirely a new provision of the law. There was nd 
such provision either in Act II of 1855, or in the Criminal Procedure Codes of 1861 
and 1872. Before the passing of the Indian Evidence Act the confession of an 
accused person was only evidence against him'ielf. (6 W. R. 84 Cr.) and it could not 
be taken to be corroborative evidence or any evidence at all, against any body OLher 
than himself. 8 W. R. 35 Cr. So the confession of one prisoner could not be used 
as corroborative evidence against another prisoner, 13 W. R. 14 Cr. ‘‘Until the 
passing of the Indian Evidence Act, such dangerous material as this could not be 
used as evidence against the accused person, and even by that Act, the legislature 
only bestowed a discretion upon the Court to take into consideration such confes- 
sion as against such person as well as against the person who makes such confes- 
sion.'* Per Phear J. in Queen Sadhu Mundal^ 2r W. R. 69 Cr. (71). The old 

cases followed the English cases on the subject Vide R. v. Fletcher.^ 4 C. & P. 

250 ; Roscoe Cr. Ev. 55 ; R. v. Turner, i Moo. C. C. 347 ; R. y. Blake, (1844) 6 Q. 
B. 126 ; R. V. Appleby, 3 Stark. 33, 

The principle underlying this section is thus stated by Phear /. in Queen 
V, Belat Ali, 19 W. R. 67 : “It seems to me that it is this implication of himself 
by the confessing person which is intended by the Legislature to take the place as 

it were of the sanction of an oath, or rather which is supposed to serve as some 

guarantee for the truth of the accusation against the other.” So “where a person 
admits guilt 10 the fullest extent, and exposes himself to the pains and penalties 
provided for his guilt, there is a guarantee for his truth, and the Legislature 
provides that his statement may be considered against his fellow prisoners charged 
with the same crime.” Per West /. in Empress v, Daji Narsu, 6 B. 288 ( 291 ) ; 
see also A. I. R. 1930 All 29=120 Ind. Cas. 257 = 31 Cr. L. J., 26. What was 
intended was that where a prisoner ‘to use a popular phrase, ‘makes a clean breast 
of it* and unreservedly confesses his own guilt and at the same time implicates 
another who is jointly tried for the same offence, his confession may be taken into 
consideration against such other as well as against himself, because the admission 
of his own guilt as a sort of sanction, which to some extent takes the 

place of the sanction of an oath, and so affords some guarantee that the whole , 
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statement is a true one/’ Per Straight J. m Queen-Empress \\ Jagrup,! A. 646, 
648. ‘‘The object sought by the rule of law” Sciid West /. in ^iieen Empress^ y. 
Nuf xlfahomed, 8, B. 223, “is a safe-guard for sincerity and for information.” This 
principle, it must be observed, is sound in theory rather than in practice. In the 
first place the confession of a crime is not an absolute guarantee of iis truth as to 
the person making it, for it may have been falsely made from sense of hopeless- 
ness of contending against the array of circumstantial evidence against him. 
But from being a guarantee of the truth of the confession as against the confessing 
party, to its operating similarly as regards another person, is a wide step. It does 
not follow necessarily that because a man has truly implicated himself, therefore 
his implication of another is also true. If his self-implication was actuated by 
remorse or a sense of justice, there would be ground fir believing the whole of 
bis confession, even as against another, but very few confessions have that charac- 
ter, and therefore in most confessions the sanction of an oath is really wanting; 
nor its trustworthiness is guaranteed by confrontation or cross-examination, 5 Mad 
L, J. (journal) p, 220. 

Scope of the section. — ^‘‘The provision is flatly in contradiction to the Law of 
■ England where Judges always take the greatest pains to prevent the statements 
of a prisoner affecting the case of a fellow prisoner ; and I do not think that Judges 
in India have looked with much favour on the section”. Morhky Ev. p, 28 ; 
see also 19 WL. R. 57 Cr, ; 21 W. R. Cr. 69 ; 14 Ind. Jur. N. S. 19 ; 2i W. B. yr. 
This section should be construed with great strictness 19 W. R. 57 (64) ; 54 M. 
788=61 M. U J. 358= A, I. R. 1931 Mad. 820 ; 1929 M. W. N. 698 ; 14 h- W- 474- 
Section 30 relates to confessions made by accused persons who are being jointly 
. tried for the same offence. 5 C. P.L.R. Cr. 9 ; 23 C. 51 ,*21 W. R. Cr. 65 ,‘25 Cr. L. J. 
13 = 75 Ind. Cas. 7 ^'^ 5 29 P. R. 1901 Cr. = P. L. R. 1900 p. 32. This section does 
not refor to statements made at the trial but the statements made before and 
proved at the trial. A. I. R. 1928 All. 322 = 45 A. 323 ; 4 C. 4^3 = 3 C. L. R. 270 ; 
but see 38 M. 302 = 22 Ind. Cas. 157=15 Cr. L. J. 13. A statement by one accused 
can only be used against a co-accused if the provisions of this section are 
applicable. 20 A. L. J. 178=65 Ind. Cas. 849 = A. I. R. 1922 All. 24. Evidence 
of accomplice may be corroborated by confession of co-accused as against other 
accused where truth of confession is guaranteed. A. I. R. 1933 Oudh- 355= 1933 
Cr. C. 976« 10 0. W. N. 688. 

Tried jointly.— The words “are being tried jointly'” which occur in the section 
refer to the initiation of the proceedings before the p.articular judicial officer who 
deals with the case under Chapter XXII of the Cr. Pro. Code. L. B. R. {1893-1900) 
643 ; see also 21 W. R. Cr. 65 ; 25 Cr. L. J. 13 = 75 Ind. Cas. 701 ; 22 C. 51 ; 37 A. 
347 ; 3 P. R. 1879 f ^3 P' 1^- 1^7^ Cr. ; 5 B. 63 ; 7 M. 102 ; 14 Ind. Jus. 125 ; 
17 A. 5H I 19 B. 195. 

Same offence. — The expression “same offence” in this section means the 
, . identical offence and does not mean even offence of the same kind. The legis- 
lature did not intend the section to cover different offences in the same transaction 
by different persons. The illustration to s. 30 makes the meaning of the section 
quite clear. A. L R. 1929 Cal. 14=32 C. W. N. 1004 ; see also 9 O. & A. L. R. 836 ; 14 
L. W. 74 ; A. W. N. 1881, 164 l 32 P, P. 1S82 Cr. ; Rat Un. Cr. C. 450 ; 20 Ind. 
Cas. 136=14 Cr. L. J. 376 ; A. W. N. 1899, 63 | 9 P. R. 1886 Cr, ; 8 P. R. 1874 ; 7 M, 
579 ; 5 B. 63=5 Ind. Cas. 425. 

Confession. — The word “confession’’ as used in the Act, must not be construed 
as including a mere inculpatory admision. which falls short of being an admission 
..of guilt., Bom. L. 633=3 i^^d, Cas. 742. A confession within the meaning 
of this section is a full and unqualified admission of the guilt of the person 
making it and of a character to justify his conviction upon it. A. W N. i88i 
2 o;A.W. N. 1 88 r, 99 ; see also 2 A. 444 ; 6 B, 288; 19 W. R. 16; 19 w! 

. R. 67 ; 10 B. PL C, R. 497 ; 21 W. R, 48 ; 21 W. R. 53 ; 23 W. R. 24 ; 25 

;W. R. 8 ; 25 W R- 43 ; 6 C, 279 ; 7A. 646 ; 20 P. R. 1905 Cr ; 16 P, R. 1886 Cr ; 

.89 Ind. Cas. 316=26 Cr. L. J. 1380; 54 M. 75 = A. I. R. 1931 xMad. 177, The 

c^^'JS-ccused cannot be taken into consideration •where he does not 
sj|teantx^lJy, implicate himself to the same extent as the other accused, but on the 
^.fer.as he can to minimise the part he took. 8 Ind. Cas. 719=9 M. L. 

' T. W,'N. 7S4 ; see also, 25 W. R. Cr. 8 ; 14 Cr. L. J. 586=21 Ind. Cas. 

378 I 9+:d#^,!rSfe',.;2S8=a7 . Cr. L. J. ;.594=A. 1. R. 1936 Pat. 440 ; 2 A. L. J. 53=2 



Cr. L. J. 22 ; 2 A. 646 ; 6 Lah. L. J. 434=26 Cr. L. J. S31 — 85 lud. Cas, 371 ; 53 Ind. 
Cas. 691 ; but see A. L R. 1924 AIL 

Made. — The word ‘‘p^c)ved’' in s. 30 must refer to a confession made beforehand : 
4 C. 4^3* 

^ Affecting himselfand some other.— To render the confession of one person 
jointly tried with another, admissible in evidence against the latter, it must appear 
that the confession implicates the confessing person substatilially to the same extent 
as it implicates the person, against whom it is to be used, in the commission of the 
offence for which the prisoners are being jointly tried. 10 B. L. R. 453= 19 VV. R. 
Cr. 67 ; T9 W. R. Cr. 16 ; L. B. R. (1893—1900) 7 ; A. W. N. 1885; 30-3 ; 25 W. R, 
43 ; A. I. R. 1925 Nag. 78 ; 94 Ind. Cas. 258 ; 91 Ind. Cas. 1002 ; 31 C. VV. N. 239 ; 
2 A. 441 : 86 Ind Cas. 347 = 7 hah. L. J. 51 ; A. I. R, 1929 Pat. 275 = 8 Pat. 289 ; 
25 Cr. L. J. 761 = 81 Ind. Cas. 249= A. 1. R. 1925 Sind. 116 ; 24 P. R. 1910 Cr.= 193 
P. L. R. 1910 = 8 Ind. Cas. 250 ; 32 C. W. N. 731 =47 C. L. J. 526 ; 9 N. L. J 80 
= 9 lad. Cas. 1002 = 27 Cr. L. J. 186 ; 81 Ind. Cas. 89=25 C. L. J. 1067 ; A. I. R. 
1935 Oudh. T. A. I. R. 1931 Sind. 154 ; 26 Cr. L. J. 1537 = 21 N, L. R. 88 ; A. L R. 
1923 Lah. 293 ; i Bom. L. R, 428. A statement which entirely exonerates the maker 
and inculpates his co-prisoners cannot be called a confession and hence it can not be 
used against his co-accused 19 W. R. 16 ; 19 W. R. 67 ; 10 B. H. C. R. 497 ; 21 
W. R. 8 ; 21 W. R. 53 ; 6 B. 288 ; 23 W. R. 24 ; 25 W. R. 8 ; 6 C. 279 ; 25 W. R. 
43 ; 2 A. 444 ; 19 W. R. 67 Cr, ; A. I. R. 1934 Cal. 724=1934 Cr. C, 11 10. 

Proved. — This se:tlon requires that a confession made by one prisoner which is 
to be used for the purpose of affecting another must be proved. 24 W. R. 42 ; see 
also 6 B. 1,24 ; 7 C. 65 ; 54 M. 788 = 61 M. L. J. 358 = A I. R. 1931 Mad. 820 ; 45 A. 
323. “Proved” means proved before pursuation case ends. A. I. R. 1931 Mad. 820= 
61 M. L. J. 358 ; but see A. I. R. 1931 Nag. 169 j A. I R. 1935 Lab. 35. 

May take into consideration.— The court has discretion to exclude a 
confession by an accused altogether from consideration against the co-accused if 
it is so disposed. A. I. R. 1930 Nag. 242 (F. B.) = 26 N. L. R. 229=125 Ind. Cas. 
673 The words “may take into consideration” mean may treat as evidence. 9 Rang. 
404 = A I. R. 1931 Rang. 235 ; See also Rat. Un. Cr. 311 ; 4 O. C. 69 ; 24 W, R. 
Cr. 42 ; value of such confession depends on circumstances of case. A. I. R, 1933 
Rang. 57 = 34 Cr L. J. 286=11 Rang. 4 = 1933 Cr, C. 452. 

Confession of a oo-aooused must be corroborated. — ^Although a confession 
of one co-accused may be taken into consideration against another under the pro- 
visions of this section, it would be unsafe, if not illegal, to rely on it without further 
corroboration in material particulars, A. I. R. 1929 Lah. 338 ; A. I. R. 1930 Oudh. 
353= 127 Ind. Cis. 247 ; A. I. R. 1930 Lah. 257 = 30 P. L. R. 646; 19 W. R. Cr. 

57 ; 24 W. R. Cr. i ; 21 W. R. 69 ; 23 W. R. 24 ; 10 B. 231 ; 8 A. 306 ; 14 Ind. 
Jur. N. S 20 ; 25 W R. 63 ; 15 B. 66 ; i A 664 ; t A 675 ; 59 Ind. Cas. 913 ; 81 Ind, 
Cas 817 ; I M. 163 ; 9 Cr. L. J. 30 ; 2 C. W. N. 74i ; n O. C. 328 ; 5^ Ind. Cas. 
479 ; 27 C. 2Q5 ; 10 C. W, N. XVI (notes) ; 5 C. W. N. 249 ; 38 B. 156 ; 95 Ind. 
Cas. 71 = 7 Cr. L. J, 748 = A. I. R. 1926 Rang. 127; 11 Ind. Cas. loot j A. I. R. 
1923 Lah, 73 ; A. I. R. 1925 Oudh i ; 22 Cr. L. J. 161 ; 54 Ind. Cas. 479=21 Cr. 
L. J. 79 ; 21 Cr. L. J. 638 ; 43 B. 739. But there is no rule as to what constitutes 
sufficient independent corroboration in a particular case. That must depend upon 
the circumstances of that case. 28 C. 689=5 C. VV. N. 670 ; 38 C. 559=15 C. W. N. 
98 ; 30 L, W. 403 = A. L R. 1929 Mad. 491 • The confession of one co-accused cannot 
be said to be corroborated by the confesssion of another accused as against the 
accused person who was not confessed at ail. 60 Ind. Cas. 786=22 Cr. L. J, 290; 
15 Bom, L. R. 975 = 28 B. 156 ; A. W. N. 1881, 18 ; see also 36 C. W, N. 874=1933 
Cr. C. 26 = 34 Cr. L, J. 23. Testimony of approver requires independent corroboration 
in material particulars, 133 Ind. Cas. 545 = 32 Cr. L. J. 1036 = 32 P, L. R. 792 = A. I. R, 
1932 Lah. 73 ; see also A. I. R. 1933 Lab. 838 ; 1933 Cr, C. 1116 = A. L R. 1933 Lah. 
871 ; 1933 Cr. C. 1411 = A. 1. R. 1933 Lah. 956 ; 9 O. W. N. 1191 ; A. I. R. 1933 
Rang. i34=34 Cr. L. J. 835= 1933 Cr. C. 720=144 Ind. Cas. 829; A. I. R. 1933 Nag. 
249= 16 N. L, J. 129= 1933 Cr. C. 933 ; A. I. R. 1935 Lah. 230. , . 

Eetracted confession and co-aooused. — A retracted confession is admissible 
but should have no weight to it unless either corroborated in , material particulars or 
unless the tribunal comes to the conclusion that the statement as a whole is a truthful 
statement. In either of these cases the. retracted statement may be given full 
weight and can be used even against a co-accused. A- L R. 1929 Pat, 212 = 10 P. L. 
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T. 228 ; see also A. I R. 1929 Cal. 14 ; 81 Ind. Cas. 62 ; 130 Ind. Cas 641 = A. 1 . R. 

igu Lah. 196 Rat. Un. Cr. C. 108 ; Rat Un. Gr. C. 771 ; 5 R- R- ^9^ ; 29 A. 931 ; 

32 Cr. L. J. 42==A. I. R. 1930 Oudh. 412 ; 114 Ind. Cas. 771 = A. 1 . R. 1929 Oudh. 

162 ; 30 P. L. R. 6i6==sri9lnd;Cas. 325 ; ri3 Ind. Cas. 65^11 Lab. L J. 5 ; 125 

Ind. Cas. 638 ; 68 Ind. Cas. 401=4 Lah, L. J. 41. A retracted confession carries 
much less weight than a confession which has been adhered to ; 62 Ind. Cas. 545 = 
22 Cr. L. J. 529 ; A. I. R, 1931 Oudh. 83=131 Ind. Cas. /2 ; 14 L. W. 474 ; 8 Pat. 
L. T. 566=101 Ind. Cas. 881 = A. 1. R. 1927 Pat 257 ; 40 C. L, J. 55 ^ ; ^0 Ind. Cas. 
56=2 Pat. L. T. 776 = 22 Cr. L. J. 200 ; 33 P. L. R 691 ; A. I. R. 1932 All. 228 = 

1932 A. L, J. 162 ; A. I. R. T933 Rang. 134 ; A. I. R. 1933 Nag. 249 ; A. I. R. 1933 

Rang. 320 ; A. I. R. 1934 Rang. 30 ; 148 Ind. Cas. 8 ; A. i. R. 1934 Pesli, ii ; A. I. 

R. 1934 Oudh. 41S ; A. I. R. 1934 Lah. 718 ; A. I, R. 1934 Pat 586 ; A. I. R. I 934 

Rang. 300. 

Confession of oo-acoused and evidence of an acoomplioe.— A confessi .>n 
of an accused person implicating a co-accused under section 30, cannot be considered 
as the same thing as ‘ testimony of an accomplice’’ which is referred to in section 
133 of the Act. Section 1 33 contemplates that the accomplice shall be examined 
as a witness. 109 Ind. Cas. 801=29 Cr. L. J. 6o9=A. I. R, 1928 Nag. 213 ; 9 
C. P. L. R. 37 Cr ; 9 C. P. L. R. 35 Cr. ; 21 Ind. Cas. 673=38 B. 156. Siatements 
of co-accused persons are not entitled to even as much consideration as the 
testimony of an accomplice. Rat Un. Or. C. 468 ; Rat Un. Cr. Cr. 370; Rat. 
Un. Cr. C. 456; 35 C. W. N. 490; A. I. R. 1934 Cal, 853 = 39 C. W. N. 27. 
Confession cannot take place of evidence against co-accused. 129 Ind. Cas. 645= 
32 Cr. L. J. 448=54 M. 75-59 M. L. J. 47i = 32 M. L. W. 527 = A. i. R. 1931 
Mad. 177. 

Explanation. — Under the explanation to section the word “offence’’ always 
includes statements and auempts.54 M, 75 = 59 M. L. J. 471= 129 Ind. Cas. 645. 

31 . Admissions are not conclusive proof 
. , . . . . of the matters admitted, but they may operate 

Admissions nor cone usive estoppels under the provisions hereinafter 
proof, but may estop. contained 


Scope. — An admission made before a Registrar or contained in a deed of sale 
that the consideration has been received by the vendor, raises only a rebuttable 
presumption, the weight of which varies with the circumstances of each 
case. A. W. N. 1899, 142. Admission must be taken as a whole. 60 Ind. Cas. 
483. Under this section admissions are not conclusive evidence of the matters 
admitted. 8 Pat 776=10 Pat L. T. 191. 

’ ' Statements by Persons who cannot be called as Witnesses. 

, J 32 . Statements, written or verbal, or relevant facts made by a person 

r who is dead, or who cannot be found, or who 
rSSLr bf ?ersoTwho become incapable of giving evidence or 
is dead or canLt be found, whose attendance can not be procured without 
eta, is relevant. an amount or delay or expense which under 

* the circumstances of the case appears to the 

Court unreasonable, are themselves relevant facts in the following cases : — 

(i) When the statement is made by a person as to the cause of his death, 
When it relates to cause of ‘ n 

jjeath. saction which resulted in his death, 111 cases in 

which the cause of that personas death comes 

into question. 

, Such statements are relevant whether the person who made them was or 
was not, at the time when they were made, under expectation of death, and 
whatever may be the nature of the proceeding in which the cause of his death 
.epmes into question. 

; ' When the statement was made by such person in the ordinary course 

' br is. ; in ■ course of of business, and in particular when it consists 
business, ^ of any entry or memorandum made by him in 

' V. f''' ; boots kept' m 'the ordinary course of business, 
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right or custom or matters of 
general interest ; 


or ill the discharge of professional duty ; or of ah acknowldgement written 
or signed by him of the receipt of money, goods, securities or property of 
any kind ; or of a document used in commerce written or signed by him ; 
or of the date of a letter or other document usually dated, written or signed 
by him. 

(3) When the statement is against the pecuniary or proprietary interest 

. . . , of the person making it, or when if true, it 

or against interest of maker ; ^ould expose him or would have exposed him 

to a criminal prosecution or to a suit for damages. 

(4) Whe the statement gives the opinion of any such person as to the 

... existence of any public right or custom or mat- 

or gives opinion as to public public or general interest, of the exis- 

tence of which, if it existed, he would have been 
likely to be aware, and when such statement 
was made before any controversy as to such right, custom or matter has 
arisen. 

(5) When the statement relates to the existence of any relationship * [by 

nr tn of ^lood,, marriage or adoption] between pci SODS 

relationship • whose relationship'^ (by blood, marriage or 

. " adoption] the person making the statement had 

special means of knowledge, and when the statement was made before the 
question in dispute was raised. 

(6) When the statement relates to the existence of any relationship * [by 

, . j , blood, marriage or adoption] between persons 

and is made in any will or deed 
® ^ ’ relating to the affairs of the family to which 

any such deceased person belonged, or in any family pedigree, or upon any 
tombstone, family portrait or other thing on which such statements are usu- 
ally made, and when such statement was made before the question in dispute 
was raised. 

(7) When the statement is contained in 
any deed, will or other document which relates 
to any such transaction as is metioned in sec- 
tion 13, clause (a) 

(8) Wnen the statement was made by a 
number of persons, and expressed feelings or 
impressions on their part relevant to the matter 


or in document relating to 
transaction mentioned in sec- 
tion 13, clause (a) or is made 
by several persons and expres- 
ses feelings relevant to matter 
in question. 


in question. 


Illustraiions, 


(a) The question is whether A was murdered by B 5 or 

A dies of injuries received in a transaction in the course of which she was ravished. 
The question is whether she was ravished by B ; or 

The question is, whether A was killed by B under such circumstances that a 
suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring respectively 
to the murder, the rape and the actionable wrong under consideration, are relevant 
facts. 

(^) The question is as to the date of A’s birth. ,■ 

An entry in the diary of a deceased surgeon, regularly kept in the course of busi- 
ness. stating that on a given day, he attended A*s mother and delivered her of a son 
is a relevant fact. 

(r) The question is, whether A was in Calcutta on a given day. 

* These words in si 3V, els. (5) and (6), were inserted by the Indian Evidence Act 
Amendment Act (18 of 1872). 
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A statement in the diary of a deceased solicitor, regularly kept in the course of 
business, that on a given day, the solicitor attended A at a place mentioned, in 
Calcutta, for the purpose of conferring with him upon specified business, is a rele- 
vant fact. 

(d) The question is, whether a ship sailed from Bombay harbour on a given day. 

A letter written by a deceased member of a merchant’s firm by which she was 

chartered to their correspondents in London to whom the cargo was consigned, 
stating that the ship sailed on a given day from Bombay harbour is a relevant fact. 

(e) The, question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A saying that be had received the rent on 
A’s account and held it at A’s orders, is a relevant fact. . 

(/) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such cir- 
cumstances that the celebration would be a crime, is relevant. 

(^) The question is, whether A, a person who cannot be found, wrote a 
letter on a certiin day. The fact that a letter written by him is dated on that day is 
relevant. 

(h) The question is, what was the cause of the wreck of a ship. 

A protest made by the Captain, whose attendance cannot be procured, is a rele- 
vant fact. 

. (2) The question is whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road was public, 
is a relevant fact. 

(;) The question is, what was the price of grain on a certain ^clay in a particular 
market. A statement of the price, made by a deceased banya in the ordinary course 
of his business, is a relevant fact. 

{k) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was bis son, is a relevant fact. 

(/) The question is, what was the date of the birtli of A . 

A letter from A’s deceased father to a friend, announcing the birth of A on a 
given day, is a relevant fact. 

{7n) The question is, whether, and when, A and B were married. 

An entry in a memorandum-bonk by C, the deceased father of B, of his-daughter's 
marriage with A on a given date, is a relevant fact. 

(«) A sues B for a libel expressed in a painted caricature exposed in a shop 
window. The question is as to the similarity of the caricature and its libellous 
character. The remarks of a crowd of spectators on these points may be proved. 

' Scope. — This section is also an exception to the hearsay evidence. Secondaiy 
evidence of any oral statement is called hearsay. The repetition by a witness of 
that which he was told by some one else who is called as a witness is hearsay, and 
is therefore, as a general rule inadmissible. The reasons for this rule are obvious. 

, We can generally trust a witness who states something which he himself has either 
seen or heard; but when he tells us something which he has heard from another 
person, his statement is obviously less reliable and satisfactory. A multitude of 
probable contingencies diminish its value. The witness may have misunderstood or 
imperfectly remembered, or even may be wilfully misrepresenting the words of the 
third person ; or the latter may have spoken hastily, inaccurately or even falsely. 

Moreover the person who is really responsible for the statement did not make it 
on oath ; he was not cross-examined upon it, and the Court had no opportunity 
of observing his demeanour when he made it. It is a fundamental principle of our 
law that evidence has no claim to credibility, unless it be given on oath, or what is 
equivalent to an oath, and unless the party to be affected by it has an opportunity 
of cross-examining the witness. {Powell Ev. 305). There are various exceptions 
to this general rule and they are based on good reasons. The exceptions as stated 
in this section are as follow : — Statements written or verbal, of relevant facts when 
made by a person who is (c?) dead or {b) who cannot be found, or {c) who has be- 
come incapable of giving evidence or (d) whose attendance cannot be procured 
'‘without an amount of delay or expense which under the circumstances of the case 
a^ppears to the Court unreasonable are admissible ; (i) when it relates to the 
cause of his death, or {2) when it is made in course of business; or (3) when it is 
‘ interest of the maker ; or (4) when it gives opinion as to public 

rigfif qr .matters of Merest ‘q' or'( 5) when it relates to existence ' 

of relatioa^hi^]^ ^ 4 ) when it iS;ma( 3 e in, will or deed relating to family affairs ; or 

(7) whenT|tTw.#^|^x|n; to^'.’.transactiqn mentioned in section 13^ ’ 



clause (i?) • or (8) when it is made by several persons and expresses feelings relev- 
ant to the matter in 'question. Dying declaration is relevant under s. 32 even though 
maker does not expect to die. 35 Bom L. R. 1021 = A. LR. 1933 Bom. 479, 

Verbal — Includes sign. 7 A. 385 (F. B .) ; 2 P, R. 1886. Cr. 

Cause of death. — In England such declarations are admissible only in trials 
for murder or man-slaughter made under a sense of impending death, The grounds 
of admissions there are (i) death (2) necessity and (2) the sense of impending death 
which creates a sanction equal to obligations of an oath. But this clause states that 
the accused need not be in expectation of death. 6 C. L. R. 278. Moreover accord- 
ing to this clause such a statement is ladmissible irrespective of the nature of the 
proceedings. The admission of dying declarations is not limited to cases in which 
the death of the injured patty is the sole object of inquiry. It is admissible in all 
criminal cases. 3 N. W. P. 212 : 13 P. R. 1889, Cr ; 25 B. 45 ; 8 C. 211 ; 6 W. R. 
Cr. 75 ; X9 W. R. Cr. 44 ; 9 W. R. Cr. 2ir. Cases are not uncommon in this coun- 
try of false^ deposition being made by a dying man. 4 Ind. Cas. 1127. A Court 
should receive a dying declaration with caution. 117 P. R. 1866 ; see also 4 P. W. 
R. 1909=1 Ind. Cas. 100 ; 2 Weir 753 - Such declarations need not be made hi the 
presence of the accused. 2 Weir 750. Oral evidence of such declarations is ad- 
missible. 2 Weir 75s ; 2 Weir 753 j 6 C. W. N. 621. Statements long before inci- 
dent of death are not admissible under s. 32 (i) A. I. R. 1933 Nag. 136=34 Cr. L, J. 
505 = 29 N. L. R. 251 = 1933 Cr. C. 610. Statement of person who is dead throwing 
light upon cause of his death is relevant evidence. A. I. R, 1931 Mad. 180=59 M. L. 
J. 816=32 Cr. L. J, 357 ; see also A. I. R. 1933 Oudh. 53 = 34. Cr. L. J. 101 = 9 O, 
W. N. 977 ; A. I, R. 1932 Lah. I4f 33 . f"- L. R. 8 = 32 Cr. L. J. in8= 1932 Cr. C. 
24 simply because dying declaration is false in some part, it should not be dis- 
regarded as a whole. A. I. R. 1933 Bom. 479=35 Bom L. R. 102. 

Form of dying declarations— Where a dying declaration is made by 
signs in response to questions put, it is admissible in evidence. 2 P. R. 1886 Cr. ; 
7 A. 385 (F. B.) ; I Pat. 401 = 3 Pat L. T. 771 = 71 Ind. Cas. 353 j-see also 26 
C. W. N. 414=49 C. 600; 84 Ind. Cas. 552=5 Lah, 305. Although a dying 
declaration if properly recorded is a valuable piece of evidence, but if while the 
statement is being recorded a third person is. present and prompts the deceased 
to give out names of certain accused it would be exceedingly unsafe to attach any 
wright to such a dying.statement. 8 L. L. J. 296=96 Ind. Cas. 215 = 27 P. L. R. 
484=27 Cr. L, J. 903 = A. I. R. 1926 Lah. 496. The recording of a dying declara- 
tion which may subsequently be produced as evidence in a Court of justice is 
a grave and solemn proceeding unauthorised persons should not be permitted to 
crowd round when the declaration is being made. A. I. R. 1934 All. 908. 

Condition of receiving dying declaration. — The death of the declarant 
is the condition precedent of receiving dying declaration in evidence. 25 B. 45 ; 
10 C. 1047 ; 4 Bom. L. R. 434. 

First information report. — The first information report is admissible under 
this section as a dying declaration where it is the statement of a person who is 
since dead relating to the circumstances of the transaction which resulted in 
death. A. I. R, 1930 Lah. 45 < 5 == 3 i Cr. L. J, 475 ; 44 C. L. J. 253 j A. I. R. 1931 
Lah. 103. 

Nature of the proceeding in which dying declaration is admissible. — 
A dying declaration as to the cause of death is admissible even when the charge 
is not one of homicide. A. I. R. 1928 Fat. 163=6 Pat. 747 = 106 Ind, Cas. 698; 
see also 6 W. R. Cr. 75, 

Dying declaration made by an accomplice. — The statement of an accom- 
plice incriminating himself and others just prior to his being hanged, is not admissible 
under this clause but is admissible under clause (3). 31 Cr. L. J. 66r = A. L R. 
1930 Nag. 259 ; see also A. 1 . R, 1925 P. C. 52 = 6 Lah., 45 = 52 I, A, 121 P, C. 

Proof of dying declaration. — A dying declaration rhay be either verbal or 
written. A verbal dying declaration recorded by a Magistrate cannot be accepted 
in evidence, when it has not been proved by taking the staitement of the Magistrate. 
17 P. R. 1911 Cr. = i 4 Cr. L. J. 131 ; n B. H, C. 247 ; 7 C. ,P. L. R. Cr. 14 ; 

7 Lah. 91=92 Ind. Cas, 167 = 27 Cr. L. J,. 215; 49 C. 558. The statement rnay 
be proved by a person who heard it 52 C. 446=88 Ind. Cas. 860. Dying declaration 
can be proved by examining persons recording it or . persidns. who heard it being 
made. A. L R. 1930 Cal. 218 = 50 C. L. J. 584 J 6 0 . W. N. 921 ^ 5 O. C. 246. 
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Value of dying declarafcion.-^The weight to be attached depends not upon 
the expectation of death which is a guarantee of its truth, but upon the circumstances 
and surroundings under which it was made. 29 C. W. N, 738=52 €.987 = 88 
Ind. Gas. 100=42 C. L. J. 247. So statements made by a dying* man relating to the 
cause of his death are admissible in evidence against person causing Ids deaths 
but too much reliance cannot be placed upon the details of such statements as they 
are hearsay, 76 Ind. Cas, 389 ; see also 86 Ind. Gas. 826= A. 1 . R. 1925 Lah. 549. 
Cases are not uncommon in this country of false deposition being made by a 
dying man. 5 M. L. T» 2I7==4 Ind. Gas. 1127= ii Cr. L. J. 193. ^ should 

receive a dying declaration with caution. 117 P. R. ^866; 8 P. R. 1868 Cr. ; 

3 Weir. 753 ; 108 Ind. Cas. 526=29 Cr. L. J. 418 ; A. I. R. 1929 Pat, 249 ; 129 

Ind. Cas. 252 = A. I. R. 1931 Mad. i 8 o =59 M. L. J. 876 ; 1930 M. W. N. 1121. 
But much weight must be given to the dying declaration recorded by a Magistrate 
where it is supported by the ccnserted evidence led on behalf of the prosecution. 
10 Lah. L. J. 281 ; see also 4 P. W. R. 1909 Cr. = 9 Cr. L. J. 156=1 Ind. Cas. 100. 
It is not safe to base a conviction on the dying declaration of the deceased, when 
the other evidence in the case is tainted and has to be rejected. A. I. R. 1934 

Oudh. 405 = 1934 Cr. C. 1228= 1 1 O. W. N, 851 = 35 Cr. L. J, 1113=150 Ind, Cas. 

819 see also A. 1 . R. 1934 Lah. 805 = 36 P. L. R. 24. 

Must be taken as a whole. — As regards a dying declaration to accept a 
portion and reject the rest is entirely out of the question ; there must be absolute 
guarantee of the accuracy of the record and the truth of the entire statement before 
it can be acted upon. 29 C. W. N. 738=42 C. L. J. 247 = 89 Ind. Cas. 1000=26 
Cr. L. J, 1356=52 C. 987, It must be taken as a whole and a portion of it cannot 
be allowed. A. I. R, 1930 Cal. 211 = 50 C. L. J. 584 ; 22 M. L. J. 435. 

Dying deolaration—Cases. One of the dacoits engaged in a dacoity was 
captured in a seriously wounded state and before his death he made a dying 
declaration as to the circumstances of the dacoity before the Magistrate and 
also so as to the circumstances causing his death. Ue^d, that the statement of 
the declarant was admissible to prove his own participation in the dacoity hut was 
not admissible against the other accused. L. R. 5 A. ^ 201 Cr.^ Where the 
declaration of a person wounded by the accused in committing dacoity was made 
on the 13th August 1899, and he died on the 20th of that month, and there 
was no other evidence to prove that the death was caused or accelerated by the 
wounds, received at the dacoity, or that it was the transaction which resulted in 
his death, the High Court held, that his declaration ought not to have been 
admitted in evidence. 25 B. 45 = 2 Bom. L. R. 331, In a case of murder the 
statement made by the deceased before his neighbours and in the presence of a 
head constable was admitted as evidence under s. 32 (i) of Act I of 1872, that 
section providing that such statement is relevant, whether the person who made 
the statement was or was not, at the time it was made, under expectation of death. 
i9’iW. R. Cr. 44. Where the police recorded certain statements relating to the 
cause of the death, made by the deceased during the investigation of a criminal 
case, held, that they were admissible in evidence. 17 P. R. 1886 Cr. A declaration 
made by a person who was dying at the time he made it is a dying declaration in the 
legal sense of the term and is admissible under this section, though the person 
making it may have lingered for six days afterwards and then died. A. I. R. 1929 
Lah. 64= 10 L. L. J. 463. The statement of a deceased person was recorded in the 
absence of the accused, Subsequently in the presence of the accused, the statement 
was read over and the accused were allowed to cross-examine the dying person. 
Held^ that the statement was not a dying deposition under s. 33 df the Evidence 
Act, and was not admissible under section 32 (i) unless it was proved by examin- 
ing the Magistrate who recorded it or some one who heard it made. 14 Cr. L. J. 
396=20 Ind. Cas. 220=6 Bur. L. T. 68. The statement of a deceased person 
that she was confined in the house of an accused, that PI was keeping watch over 
her and that another accused had raped her on account of which she had become 
pregnant and that they were getting ready to give her medicine to miscarry and 
so to put an end to her life is admissible under s. 32 (i), as a statement made by 
a person as to the circumstances of a transaction which resulted in her death, in 
a case in which the cause of death comes into question. A. I. R. 1929 Sind. 250. 

! of business.^ — The grounds for reception of such evidence is the 

presumption ;of truth which arises from the mechanical and generally disinterested 
nature of entries made in the course of duty, and from their constant liability, if false, 
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to be detected by the decla,ranVs superiors (P/u^so^, jS^v. tzjo). The phrase ‘course 
of business* does not apply to any particular transaction of an exceptional kind, such 
as the execution of a deed of mortgage, but to business of professional employment 
in which the declarant was ordinarily or habitually engaged. The business referred 
to maybe of a temporary character. 13 C. W. N. 71 — 1 Ind. Cas. 376. The law 
under this clause does not reqnire corroboration as under s. 34. 16 C. L. J* 24. 

Clause (3). — The reception of this evidence is based upon the presumption that 
what a man states against his interest is probably true. But the interest involved 
must be pecuniary or proprietary. Any statement by a person tending to show that 
he owes money, or has received money, owing to him, is considered to be against 
his interest. {Higham v. 10 East, 109 ; Cockle C as, ig6). In Sussex 

Peerage Case, ii C and F. 108 it was laid down that where the statement was made 
under circumstances, which showed that the person making it would be liable to 
criminal prosecution, it was not sufficient to come under this clause. But the 
Indian Legislators departed from that view of the law and distinctly laid down that 
such statements are ’relevant. If any part of a statement by a deceased person is 
against his interest, the whole statement is admissible. {Taylor v. Witham, L. R. 
3 Ch. D. 605), The declarations must also have been against such interest at the 
time they were made ; it is not sufficient that they might possisbly turn out to be so 
afterwards. {Smith Blakey, L. R. 2 Q. B. 326. Massey y. Alien, Ch. D. 558. 
Edwards Y, Tolleniache, 14 Q. B. D. &f\^—Phips 07 i 241, A statement by a 
deceased landlord that there was a tenant on the land, is a statement against the 
landlord’s proprietary rights. 31 C. 965. See also, 23 B. 63 ; 32 C.6 ; 11 Ind. Cas. 
380 ; 8 Ind. Cas. 268 ; 35 0 . 75 ^ ; 3 o I- A. 94=7 C. W. N. 465 (P. C.) ; 68 Ind. Cas. 
314 ; 78 I. C. 1033 ; 78 Ind. Cas, 219 ; 53 Ind. Cas. 863 \ 63 Ind. Cas. 685. 

Claus© (4). — The ground of admission are : — (i) death. (2) necessity, ancient 
facts being generally incapable of direct proof ; and (3) the guarantee of truth 
afforded by the public nature of the rights, which tends to preclude individual bias, 
and to render mis-statements difficult by exposing them to constant contradiction. 
{Phipson Ev, Public rights are rights of highway, ferry, fishery in a tidal river 

etc. General rights are those affecting any considerable section of the community — 
e g, questions of boundaries of a parish or manor. {Ibid), In proof of public or 
general rights or customs, or matters of public or general interest, statements made 
by a deceased person of competent knowledge as to the existence of such rights, etc, 
and as to the general reputation thereof in the neighbourhood, if ^^anie Ute^n 

motamC are admissble. {Weeks v. Parks, i M. & S, 679 ; Cockle Cas 212). Such evi- 
dence is not admissible as to private rights. 25 B. 433. Public or general rights 
must be common to all persons interested, as to all the inhabitants of a particular 
manor. A right is not within this rule simly because it is enjoyed by many persons 
in their own individual capacities, such as a right of common enjoyed by several 
persons, in the same manner in their individual capacities on an aggregate of private 
rights. Evidence of reputation, or declarations, is admissible although no actual 
enjoyment of the right be proved. (19 L. J. Q. B. Cockle Cas, 

215.) But it is only to be received as showing a general reputation and not as evi- 
dence of particular facts. {R.y, Bliss y L. J. Q. B. 4; Mercer y . Dunne {igo 4 ) 2 
Ch. 534). Persons whose statements are receivable in evidence as declarations must 
be shown to have been “competent declarants*’ that is, they must have been, so 
situated as to the place in question, by residence, duty or other connection that it 
nr.ay be concluded they had both the means and the motive for giving a true account 
of the matter. {Newcastle v. Broxtowc, 4 B. and Ad. 273 ; Cockle Cas^ 219). But this 
clause is not applicable to a case where the evidence is required to prove a fact in 
issue, and not merely a relevant fact. 15 B. 565. Where the question was whether 
certain property was dedicated to a wakf and certain documents which related to 
the neighbouring lands and which contained recitals as to the character of the suit 
property, were put in, held that they were admissible in evidence under this clause. 
33 C. W. N. 439=== 1 19 Ind. Cas. 116. 

Claus© ( 5 ).-“According to English lav/, the statements, verbal or written, and 
conduct of deceased persons who were related by^ blood or marriage with a family in 
question, if made ''ante litem motamp are admissible to prove relationship, or family 
succession, or facts upon which such matters depend such as births, marriages and 
{Vide Cockle Cas, 202 ; Berkley Peerage Case^i^ Campbell, 401).^ A contro- 
versy in a family, though not at that moment the subject of ,a law suit, is sufficient 
to exclude evidence of declarations as to pedigree made at the time of such contro- 
versy on the ground that they were , not- made ^'ante litem^. 
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[ButUr V. Moiintgarrett, 7 H. L, Cas. 633: Cockle Cas, 206). hi a case 
where there is no question of relationship, no question of descent, no question of 
pedigree, none as to the position of any person in any family, such evidence is 
not admissible V. L, R. 13 Q. B, D. 8i8. According to English 

law statements made by servants or intimate acquaintances, whatever their position 
or knowledge may be, are not admissible {Johnson v. Lanson g Moore. 183 : 
Cockle Cas, sog). I 3 ut herein the Indian Legislators departed also from the English 
law and laid down that statement of persons having special means of knowledge 
would be relevant. So a statement as to the age of a member of a family made 
by another member is no doubt admissible after the latter's death under this 
clause. 25 M. 183. But special means of knowledge should be shown. 10 Ind. 
Cas. 199. The statement in a pedigree made by a deceased member ef one branch 
of a family, regarding the descendants of another branch thereof, before any dispute 
arose as to the latter, is relevant and admissible in evidence. 52 C. 6. But this 
clause does not cover statements of facts made by interested parties in denial, in 
the course of litigation, of pedigrees set up by the opposite parties. 9 A. 467. The 
effect of the section is to make a statement made by a deceased person, relating to 
the existence of any relationship by blood, marriage or adoption, admissible, to 
prove the facts contained in the statements on any issue. 24 C. 265=^1 C. W. N, 
270. A family priest’s statement is also admissible. 4 C. L. R, 473. But a 
Muktear’s statement is not admissible, 12 C. 219= 12 1 . A. 183 (P. C.) see also 20 C. 
758 ; 13 C. W. N. I P. C. ; 20 C. 115 ,* 24 A. 94 P. C = 29 I. A. i ; 8 Ind. Cas. 
728 ; 27 I. A. 238 ; 66 Ind. Gas. 66 ; 9 O. L. J. 186 ; ii 0 . L. J. 164 ; 22 A. L. J. 
657 ; 10 O. & A. L. R. 1226 ; 10 L. W. 67, 

Clause (6)”— Horoscope to prove age is not admissible under this clause. 17 C. 
849. The words ^family pedigree’ do not necessarily include such a pedigree as ’s 
in the possession of a member of the family concerned, nor do they indicate 
that the actual possession of the record need be with the family concerned. In 
order that a “family pedigree'’ be admissible in evidence under this clause, it is 
not essential that all the writers of the pedigree should have special means of 
knowledge. 63 Ind. Cas 968. 

Clause ( 7 ) y- A deed of mortgage containing an assertion of title as owner by 
the mortgagor is relevant under s. 13 as evidence of the title asserted. Where 
the mortgagor is dead, the recitals in the deed as to how he got the title are also 
evidence under this clause as statements made by a deceased person in a docu- 
ment relating to a transaction mentioned in s. 13—1921 M. W, N. 560. 

Clause (8) — The meaning of this clause is that where a number of persons 
assemble together to give vent to a common statement expressing the feelings or 
impressions made in their minds at the time of making it, that statement may be 
tepeMed by the witness and is evidence. 23 W. R. 35 C. R. 

■ Evidence given by a witness in a judicial proceeding, or before 

any person authorized by law to take it, is 
relevant for the purpose of proving, in a 


Relevancy of certain evidence 
for proving, in subsequent pro- 
ceeding, the truth of facts 
therein stated. 


subsequent judical proceeding, or in a later 


stage of the same judicial proceeding, the truth 
of the facts which it states, when the witness 
is dead or cannot be found, or is incapable of giving evidence, or is kept 
out of the way by the adverse party or if his presence cannot be obtained 
without an amount of delay or expense which under the circumstances of 
case, the Court considers unreasonable ; 

Provided — 

that the proceeding was between the same parties or their representatives 
- in interest ; 

that the adverse party in the first proceeding had the right and oppor- 
, tunity to cross-examine ; 

that the questions in issue were substantially the same in the first as in 

the second proceeding. 

i' Mxplanation.—h. criminiat trial or inquiry shall be deemed to be a 
proceeding between the prosecutor and the accused within the meaning of 
this Section.r:M;'Hf;'V''i' . 
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Scope. — It has long been settled as one of the exceptions to the general rule 
excluding hearsay that the testimony of a witness given in a former action or at a 
former stage of the same action is competent in a subsequent action or in a 
subsequent proceeding in the same action, where it is shown^ that the witness ^ is 
dead or that a valid legal reason exists for his non-production, that the parties 
and questions in issue are substantially the same and that such former testimony 
can hs sut^s/aM//a//y reproduced upon the second hearing, y Sjd), It 

is impossible to lay down any hard and fast rule for the application of section 33 
of the Evidence Act. ]ati Mati v. Emperor, 33 C. W. N, 918. 

Parties. — The rule is that such evidence is proper, not only when the point 
in issue is the same in a subsequent suit between the same parties, ^ but also for or 
against persons standing in the relation of privies in blood, privies in state or 
privies in law. The testimony will not necessarily be rejected, although there 
were other parties to the record in the former proceedings, when the issues are 
substantially the same and the parties affected by the second suit had the oppor- 
tunity to cross-examine the witnesses. But the parties must be substantially the 
same and it is for the party offering the testimony to establish this. {Burr [ones 
§ 338). In two suits the partis must be the same or their representatives in 
interest, i2 C. 627, See, 7 C. 42 ; 8 A. 672 ; A. W. N. 1896, 182. 


Form of proceedings.— If the parties and the issues are the same in each 
case, it is not necessary to the admission of the testimony that the form of the 
second proceeding should be the same as that of the first. Nor that the former 
trial should be a trial immediately preceding that in which the testimony is offered. 
The rule covers any former trial, where evidence was given by a party since deceased 
which it is subsequently desired to use. A testimony given in a preliminary 
examination on a criminal charge raay^be admitted at the trial. {Burr Jones §559). 
Evidence in section 9 case is admissible in a subsequent suit. 23 C. 44. Depositions 
given before a counsel is admissible. 3 B. 334. 

Crimiaal oases.— The application of this section in criminal cases, ought 
to be confiaed within the narrowest limits. 17 Bom. L. R. 570. See also 18 Bom. 
L, R. 384 ; 25 O. C. 142 ; 2 A. 696 ; L. B. R. (1872-1892), 134 ; 3 B. 334 ; Rat. 
Un. Cr. C. 347 ; A. W. N. 1898, 72 ; A. W. N. i88r, 138 ; 2 Weir. 755 i ^7 P* B* 
Cr. 1919 ; 42 A. 24 ; 12 P. L. R. 19x9 ; 52 Ind. Cas. 385 ; 35 M. L. J. 657. 


Cross Examination.— The ground upon which the exception stands is that, 
in an authorized action or proceeding, testimony being given under the solemnity 
of an oath, where the witness was or might have been cross-examined, the 
probabilities of the truth having been told are so great as to justify the resort to 
that testimony when the witness has died or become insane since the former trial. 
It is immaterial to the admission of the evidence whether the party actually 
cross-examined, or did not cross-examine, if he were bound so to do. All that 
is required is that he had an opportunity to cross examine the witness. {Bur. 
Jones % ^41). So where a plaintiff was examined in chief but died before cross- 
examination his deposition is not admissible. 20 M. L. J. 400. See also 23 W. R. 
42. The words “opportunity to cross examine'' include the method of cross- 
interrgotories. 19 B. 749. See 6 A. 224 ; 25 B. 168=2 Bom. L. R. 761 i 
71 C. W. N. 230. 

Incapable of giving evidence.— These words denote incapacity of a 
permanent character, and not of a momentary or temporary charac*er. 4 C. 
L. R. 504 ; contra 6 C. 774. See 22 W, R, 343 ; 2 A. L. J. 91 ; 7 C. 42=8 
C. L. R. 273. A party’s deposition is not admissible under this section. 14 B. 
L. R. App. 3. It is only in extreme cases of expense or delay that the personal 
attendance of a witness should be dispensed with. 2 A. 646. For meaning of ‘^could 
not be found/’ vide A, W. N. 1905, 202. See 21 W. R. Cr. 56 ; 20 W. R. Cr. 69 ; 


Statements made under Special Circumstances. / ^ 

34- Entries in books of account, regularly kept in the course of:. 
Entries in bonks of account business, are relevant whenever they refer io 
when relevant. ' a fflattet into which the Court has to inquire, 

but such statements shall not alone, be, sufr.,: 
cient evidence to charge any |3erso.6sMt^iliallii^» - * 
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record, made in 
of duty. 


performancce 


Illustration, 

A sues B for Rs. i,ooo and shows entries in his account books showing B to be 
indebted to him to this amount. The entries are relevant, but are not sufficient, 
without other evidence to prove the debt. 

Scope. — Entries to be admissible as evidence by way of corroboration of other 
testimony must be made in the regular course of business. Rat. Un. Cr. C. 344. 
Although this section makes an entry in a book of account relevant, such a book is 
not by itseif relevant to disprove an alleged transaction by the absence of any entry 
concerning it. 10 C, 1024. It must be kept in regular course of business in order 
to be admitted under this section. 8 Ind. Cas. 8i ; A, W. N. 1881, 65 ; 2 O. C. 311 ; 
63 P. R. 1897 ; 29 C. 334 ; 45 P. R. 1899 ; 25 B. 433 ; 52 Ind. Cas. 704. It is only 
the account books that are properly kept that are admissible in evidence as relevant. 
51 A. 519 = 27 A. L. J. 115. 

35 An entry in any public or other official book, register or record, 
V f • T.r* stating a fact in issue or relevant fact and made 

Relevancy of entry m public ^ discharge of his offi- 

cial duty, or by any other person in performance 
of a duty specially enjoined by the law of the 
country in which such book, register or record is kept, is itself a relevant 
fact. 

Scope/ — ^This section only provides that “any entry in an official book, which 
is duly made by a public servant in the execution of his duty, is itself a relevant 
fact,’’ But it is no evidence for the purpose of proving the absence in them of any 
'particular entry. 7 C. L, R. 356. The entries must be in a book, register or record 
and they must be made by public servants in the discharge of their official duties. 
5 Ind. Cas. 827. See also 59 R. 1901 ; 18 C. 534 ; 6 C. L. R. 139 ; 15 M. 19 ; I7 
C. 849 ; 23 C. 366 ; 25 C. 90 ; 8 B. 543 ; 35 M. 21 ; 9 C. 431 ; 9 C. 586 ; 2 S. L. R. 
82 ; U. B. R. 1906, Ev. 3 ; 15 M. 378 ; 25 A. 90 ; 14 O. C. 68 ; 9 Ind. Cas. 567 ; 
33 M. L J 60 ; 35 Ind, Cas. 551 ; i Bur. L. J. in ; 3 Pat. L. R. 605 ; 66 Ind. Cas. 
923 5 65 ind. Cas. 866 ; 65 Ind. Cas. 182 ; 1922 P. 87 ; 45 M. 332 ; 36 C. L. J. 389 ; 
20 A, L. J. 601 ; 25 O. C. 229 ; 68 1. C- 676 ; 28 C. W. N. 679 ; 22 A. L. J. 6go ; 76 
Ind. Cas. 449 ; 3 Pat. 85 ; 49 Ind. Cas. 984 ; 22 O. C. 250 ; 1919 Pat. 323 ; 12 Bur. 
L. T. 88 ; 52 Ind. Cas. 851 ; 46 C. 152 ; 22 O. C. 124 ^ 53 Ind. Cas. 20 ; 29 C. L. J. 
607 r/51 Ind. Cas. 876 ; 34 C. 465 ; 34 C. L. J. 141 ; 25 C. W. N. 857 ; 59 Ind. 
Cas. 8 ; Silnd. Cas 298 ; 61 Ind. Cas. 177 ; 63 Ind. Cas. 226 ; 59 Ind. Cas. 963 ; 10 

” ,► '1 **!'#*", 

, ^ ‘^6., ' Statements of fact, in issue or relevant facts, made in published maps 
.. \ ’ ^ . or charts generally offered for public sale, or in 

Relevancy of statements in or plans made under the authority of 

map$,>c ar s an pans. Government, as to matters usually represented 

or stated in such maps, charts or plans, are themselves relevant facts. 

Scope. — Topographical Survey Map of 1869, in which the boundary lines 
between two villages is given is admissible under this section, ii C. W. N. 220. 
Entries In thakbust survey is relevant under this section. 7 C. W. N. 849. Kistwari^ 
maps are under this section, evidence between the parties 64 Ind. 

37 . When the Court 


Relevancy of statement as to 
fact of public nature contained 
in certain Acts or notifications 


has to form an opinion as to the existence of any 
fact of a public nature, any statement of it, 
made in a recital contained in any Act of 
Parliament, or in any Act of the Governor 
• General of India in Council, or of ‘‘any other 
legislative authority in British India constituted for the time being under the 
Indian ..Council Act^ 1861, the Indian Councils Acts, 1861 and 1892 or the 
Indian Councils Acts, i86r to 1909”* or in a notification of the Government 
appearing in the Gazette of India, or in the Gazette of any Local Government, 
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What evidence to be given 
when statement forms part of 
a conveisation, document 
book or series of letters or 
papers. 


or in any printed paper purporting to be the London Gazette or the Govern- 
ment Gazette of any colony or possession of the Queen, is a relevant fact* 

38. When the Court has to form an opinion as to a law of any country, 

Relevency of statements as statement of such law contained in a book 

to any law contained in law PurporUcg }<> be printed or published under the 
books. authority of the Government of such country 

and to contain any such law, and any report of 
a ruling of the Courts of such country contained in a book purporting to be a 
report of such rulings, is relevant. 

Scope. — Unauthorised translation of the Code Napolean is not a work to which 
reference can be made under this section. 26 C. 931 =3 C. W. N. 614. But Ceylon 
Insolvency Ordinance can be looked into. 14 Ind. Cas. 560. 

How MUCH OF A Statement is to be proved. 

39. When any statement of which evidence is given forms part of a 

longer statement, or a conversation or part of 
an isolated document, or is contained in a docu- 
ment which forms part of a book, or of a con- 
nected series of letters or papers, evidence shall 
be given of so much and no more of the state- 
ment, conversation, document, book or series 

of letters or papers as the Court considers necessary in that particular case 
to the full understanding of the nature and effect of the statement, and of the 
circumstances under which it was made. 

Principle. — If a part of the conversation or transaction has been given in direct 
testimony, the remainder, so far as it is relevant, may be called out by the cross- 
examination, as the inquiry and answer in such case may tend to impeach, rebut, 
explain or qualify the testimony already given. A party will not be permitted to 
glean out certain facts from his witness, which without explanation would give a false 
colouring to the matter about which he testifies, and then save his witness from the 
shifting process of cross-examination by which the real transaction could be shown 
Burr^ fones Ev. § 822). This section cannot be invoked for the purpose of letting 
in a confusion in respect of which the bar created by ss, 24, 25 and 26 has not been 
removed by s. 27. 10 Lah. 383 = 11 Lah. L. J. 159=115 Ind. Cas. 6. 

Judgment of Courts of Justice when relevent. 

40. The existence of any judgment, order or decree which by law pre- 

^ , , , vents any Court from taking cognizance of a 

the question in whether such Court ought to 
take cognizance of such suit or to hold such trial. 

Judgment. — ^Judgments are of two kinds — in Rem and in Personam* The 
former term seems never to have been clearly defined, but if it is commonly under- 
stood to apply to all judgments affecting the legal status of some subject-matter, 
person or thing; e.g. Admiralty judgments incases of forfeiture or prize, Divorce 
Court decrees, grant of Probate and Administration, and adjudications in Bankruptcy. 
Such judgments are conclusive against all persons, whether parties or strangers. 
Judgments in personam are all ordinary judgments between persons not so affecting 
status. Such judgments bind only parties and privies as to the facts in issue. But 
all judgments are conclusive against all persons of their legal effect, as distinguished 
from the facts upon which they are based, (Cockle CaS* 44)* Ail judgments what- 
ever are conclusive proof as against all persons of the existence of that state of things 
which they actualy effect when the existence of the state of things so effected 
is a fact in issue or is or is deemed to be relevant to the issue. (Stephen's 
Digest %tp:) 


* The last paragraph added by s. 2; of the Indian Evidence Act, 1899 (5 of 1899) . . 
was repealed by the Schedule No. u. of Act to of 
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Boope.'—This sectioji lays down that judgment, order or decree in. a previous 
suit is a relevant fact, i. e. admissible in evidence if it operates ns judicata qx 
prevents any Cour^ from taking cognizance of a suit or holding a trial. According 
to the phraseology of English lawyers such judgments, are admissible when they 
operate as estoppel by record. A person who was a parly to legal proceedings 
in which judgment tvas given or who claims under a person who was a party thereto, 
is estopped from denying the facts upon which such judgment was based, if such 
judgment be pleaded as estopped. But a judgment 'Hn jersonam"'^ does not estop 
persons who were neither parties nor privies thereto. Nor are parties or their privies 
estopped from denying matters which merely came collaterally into question in such 
legal proceedlrgs, or which were incidentally cognizable, or which might be in- 
ferred by argument from the judgment. The duches of Kingston's Case, (20 How. St. 
Trial 355 ; 40). A former judgment between the same parties on the 

same subject matter will operate as an estoppel and be conclusive only when it 
is so pleaded, or there is no opportunity of so pleading it, Otherwise it is only a 
relevant fact from which the Court may draw a conclusion in favour of the person 
who tenders it in evidence. {Vooght v. Winch, 2 B. & Aid. 662 ; Cockle Cas, 44), 
This section was intended to include all judgments which by law operate to 
prevent a Court, whether civil or criminal, from taking cognizance of a suit, or 
trying any particular issue, and admit as evidence all jndgmQnts mter jartes which 
would operate res judicata in a second suit. 6 C. 171. This section applies to 
a case in which the Court has been decided before. 49 C. L. J. 44i==33 C. W. N. 
795=sii8 Ind. Cas. 857==A. T. R. 1929 CaL 374 (F, B.) ; 33 C. 533 ; 19 A 277 ; 
25 C. 522. 

Cases. — A finding in a former suit where the question was tried between all 
the parties to the subsequent suit, is admissible as evidence. 22 W. R. 457. ‘‘It 
is not competent for the Court, in the case of the same question arising between 
the same parties, to review a previous decision/' Per Lord Macnaghten, in Badar 
Bee V. Habin Merican Noordin (1909) A. C. at p. 623. 

‘‘The plea of res judicata applies, except in special cases, not only to points upon 
which the Conrt was actually required by the parties to form an opinion and 
pronounce a judgment, but to every point which properly belonged to the subject 
of litigation, and which the parties exercising reasonable diligence might have 
brought forward at the time." Hendef'son v. Henderson^ 3 Hare, 115. 

41 , A final judgment, order or decree of a competent Court, in the exer- 
. . . , cise of probate, matrimonial, admiralty or insol- 

Relevancy of certain J^dg- jurisdiction, which confers upon or takes 

dor '“a. away from any person any legal character, or 

j ‘ which declares any person to be entitled to any 

sucti character, or to be entitled to any specific thing, not as against any speci- 
fied person but absolutely, is relevant when the existence of any such legal 
, character, or the title of any such person to any such thing, is relevant. 

Such judgment, order or decree is conclusive proof — 
that any legal character which it confers accrued at the time when such 
judgment, order or. decree came into operation ; 

that any legal character to which it declares any such person to be enti- 
tled, accrued to that person at the time when such judgment, order or decree 
declares it to have accrued to that person : 

that any legal character which it takes away from any such person ceased at 
the time from which such Judgment, [order or decree] declared that it had 
ceased or should cease ; 

and that anything to which it ‘declares any person to be so entitled was the 
property of that person at the time from which such judgment, [order or 
decree] declares that it had been or should be his property. 

, Legislative changes. — The words within brackets have been inserted by Act 

Scopa-^These are judgments in rem. They are conclusive on every body, and 
as such admissible against every body. Such adjudication, being the solemn decla- 
ration of the property accredited Court, which has the best right so to adjudicate, 
concludes iK^mserely the parties to the action and their privies, but ail persons, from 
asserting the {JPomll Ev. d<!5.) Such judgments are conclusive “not merely as 
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to the point actually decided, but as to a niatter which it was _ necessary to decide 
and which was actually decided as the ground work the d^eciston itself, though not 
then directly the point at issue,” Per Coleridge, J.yci R. v. HorUngion t, E. and B. at 
n 704 But it noust clearly appear that a decision on si^h matter was actually 
Lcessary to the judgment. cUha v. Concha, xx App. Cas 54t. BaUaniyne^. 
Mfirhinan ftSodlzO B. 455. Judgments rm i. e. affecting the status of a person 
^ othS i a Ldsion of a Prize Court, Probate, Divorce or Admiralty Court or 
Ecclesiasfical Court, bind all the world A judgment ba“toptcy proceeding ^ 
the effect of a judgment in rem. {Exparte Learoyd In re FouUs, lo Oi. D 2., Such, 
Judgments are binding not only on the parties to the proceedings but upon all he 
iorfd and not only on the tribunals of the country where pronounced, but on the 
tribunals of other countries ; but such a judgment must not have been ob- 
tained by fraud, must not carry a manifest error on us face, and must not be 
contrary^to natural justice. {Powell Ev. 45'). A final judgment or order of a 
competent Court, in the exercise of probate jurisdiction, as conferrmg the 
status of executor on the grantee of a probate,_ is conclusive _ proof of the 
existence of such status and the fact that the Will is genuine. It operates as a 

judgement and its effect can not be ff ^^6 M TsJ- 

ipvnntinn of nrobate C. C. W. N. 197 ; see also U C. 86i ; i6 M. 380 , 

“I A p' R iQf'> * 270 (F. B.) The expression “legal character' when It has 

reference to a judgment of a Court of Probate, means the status of an Administrator 
of executor and that only, though, when it has reference to a Matrimonial Court, it 
includes wifehood and widowhood, and a judgment of a Court of probate is condu- 
sive proof that the person to whom letters or proba,ie have beeii granted has been 
clothed with the powers and the responsibilities of the deceased and wuh nothing 
else ; and a question of status decided by a Court of Probate cannot be raised again. 
U. B. R. lOio, 4th Or. 6i. No judgment except that passed by a Court m the 
exercise of probate, matrimonial, admiralty or insolvency jurisdiction, upon any 
matters indicated in this section can have the effect of a judgment in rm. 26 A. 

L. J. 797 = A. I. R. 1928 A. 395- 

42. Judgments, orders or_ decrees 
other than those mentioned in section 41 are 
relevant if they relate to matters of a public 
nature relevant to the inquiry ; but such judge- 
ments orders or decrees are not conclusive 
proof of that which they state. 

Illustrations, 

A sues B for trespass on his land. B alleges the existence of a public right- of- 
way over the land, which A denies, ^ . , * • 

The existence of a decree in favour of the defendant, in a suit by A against C 
(brltmsp^onthe same land, in which C al^^ Ae^^ei^rf ^^me right-. 

of-way is relevant, but it is not conclusive proof that the right-of way exists. 

T„.tormpnK are not deemed to be relevant as rendering probable /acts 
whidi i^afmeffrom their existence, but which they neither state nor decide- 
rs Kferpanief Ini privies i is 

they relate to the same occurrerice or subject matter , 
or in favour of strangers against parties and privies. 

But a judgment is deemed to be relevant as between strangers j 

S irilreireltrilltteTof public or general interest, so as to be a statement 
under s. 13* — Stephen's Dig^%Hi , , . . / t. 

wh«. o”? "“‘'.’.."crr ix’’” “s iS'eSr. 

would be likely to know Its existe transferability of tenures , held under 

judgment of the H»gh Court, ^ rega S perguna, is evidence of the 

.9a4Nag.3B7, . 

‘ Ind. Ev.— 


Relevancy and effect of 
judgments, order or decrees, 
other than those mentioned 
in section 41 . 



,9o 


THE 'INDIAN EVIDENCE ACT. 


[S, 43 


• 43. Tudetuents, orders or decrees, other than those mentioned m sec- 

tions 4o, 41 and 42, are irrelevant, unless the 
Judgments, etc., other than existence of such judgment, order or decree 
those mentioned in sections issue or is relevant under some 

40 to 43 wh®n relevant. other provision of this Act. 

Illustrations, 

{a\ A and B separately sue C for a libel which reflects upon each of them. C 
in each case says the matter alleged to be libellous is^ true and the circumstances 
are such that it is probably true in each case, or in neither. v-h / i i 

A obtains a decree against C for damages on the ground that C failed to make 
out his justification. The fact is irrelevant ns between B and C. 

(h') A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards, C, is prosecuted for bigamy in marrying B during A’s lifetime. C 
says that she never was A’s wife. 

The judgment against B is irrelevant as against C. 

(4 A prosecutes B for stealing a cow from him. B is convicted. 

A afterwards sues C for the cow, which B had sold to him before his conviction.” 
As -between A and C, the judgement against B is irrelevant, 

A has obtained a decree for the possession of land against B. C, B*s son, 
murders A in consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

(<?) A is charged with theft and with haying been previously convicted of theft. 
The previous conviction is relevant as a fact in issue. 

(/) A is tried for the murder of B. The fact that B prosecuted A for libel and 
that A was convicted and sentenced is relevant under section 8 as showing the 
motive for the fact in issue. 

Legislative changes.— Illustrations (^) and (/} were added by Act 3 of 1891. 

Scope.— “Having now disposed of judgments which render the matter res 
Judicata between the parties, judgments which from their special character are 
conclusive against all the world, and judgment which as relating to matters of a. 
public -nature, are relevant though not conclusive, between strangers to the suit, 
we come to the general rule of exclusions viz., that all other judgments are irrelevant. 
To this rule however,- there is a highly important limitation, A judgment, though 
inadmissible for proving the truth of what it asserts, may be valuable as evidence for 
some other purpose. Its very existeiice may be a fact in issue, and then, of course, 
evidence of it may be given ; or it rhay be a fact relevant within some one of the 
classes’ of relevant facts given in the Act, and then, again, evidence of it can be 
. given.” (Cunningham Ev, igo), “The” cases contemplated by s. 43 are those where 
a judgment is used not as res judicata or as evidence more or less binding upon an 
opponent by reason of the adjudication which it contains. But the cases referred to 
in s. 43 are such , I conceive, as the section itself illustrates viz^, when the fact of 
any particular judgment having been given in a matter to be proved in the case. 
As for instance, if A sued B for slander, in saying that he had been convicted of 
forgery and B justified it upon the ground that the alleged slander was true, the 
conviction of A for forgery would be a fact to be proved by B, like any other fact, 
in the case, and quite irrespective of whether A had been actually guilty of the 
forgery or not. This I conceive, would be one of the many cases alluded to in s. 43.’’ 
Per Garth C, /, in Gujjulal v. Fatehlal 6 C. 171 (F. B.) Similarly Straight /., in 12 
A. 25 observed : “Section 43 of the Evidence Act declares that judgments, orders 
and decrees other than those mentioned in ss. 40, 41 and 42 are of themselves 
irrelevant that is, in the sense that they can have any such effect or operation as is 
mentioned in those recited sections as judgments, orders and decrees, but I do 
not take this to make them absolutely inadmissible, when they are the best evidence 
of something that may be proved aliundeP 

' ’ bases.— Decrees in former suits are relevant under this section, but not sufficient 
to bind those who are not parties to the suits. 61 P. R. 187;. A judgment between 
the plaintiff and other parties is not admissible though the facts found therein may 
support plaihtifPs, title disputed in the present^uit. 1925 Pat, 68, The judgment of 
Criminal Court is, inadmissible- in evidence.- 1922. Rang. 143. . 
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44* Any party to a suit or other proceeding may show that any 

judgment, order or degree which is relevant 
under section 40 , 41, or 42 , and which has been 
proved by the adverse party, was delivered by a 
Court nor competent to deliver it, or was 
obtained by fraud or collusion. 


^ Fraud or collusion in obtain- 
ing judgment or incompe- 
tency of Court, may be 
proved. 


Scope* — In the Duchess of Kingston's Case, 20 H.S. T. 355 Sir William De Grey 
C /., observed : ‘‘Yet, like all other acts of the highest judicial authority, it is 
impeachable from without ; although it is not permitted to show that the Court 
was mistaken, it may be shown that they were misled. Fraud is an extrinsic colla- 
teral act which vitates the most solemn proceedings of Courts of Justice. Lord Coke 
says, it avoids all judicial acts, ecclesiastical or temporal/’ This section lays down not 
only a rule of law relating to evidence, but also a rule of procedure. 27 C. 11 = 3 
C. W. N. 660. A judgment of a Court, which has no jurisdiction is not binding. 
The words ‘not competent’ refer to a Court acting without jurisdiction. 12 M. 228. 
So long as letters of administration are not revoked by a competent Court, the 
aliegatlon that it is invalid Gannot be entertained. 10 C. W. N. 422. This section 
does not enumerate the grounds on which a decree can be attacked by a separate 
suit. 9 A. L. J. I ; see 26 A. 272 ; 27 C. i i ; 21 B. 205 ; 3 N. L. R. 185 ; 8 Ind. Cas. 
1197 1 1 C, L. J, 65 ; 5 C. W. N. 594 ; 21 C. W. N. 594 ; 1921 Pat. 209. 


Judgments In rem.— Having regard to the wide terms of this section it is 
possible to say that it is not open to a Court other than the tourt from which 
a grant has been issued in cases of fraud or collusion, to deal with the matter 
and decide whether the grant has been obtained by fraud or collusion. But the 
better course in such cases would be, when it is open to the party alleging fraud 
to apply to the Court from which the grant is issued to stay the suit to enable an 
application to be made to revoke the grant. 15 C. W.N. 207. 

Opinions of third persons relevant. 

45* When the Court has to form an opinion upon a point of foreign 
. law, or of science or art, or as to identity of 

Opinion of experts, handwriting [or 5 ng 3 r impression] opinions 

upon that point of persons specially skilled in such foreign law, science or 
art, t [or in questions as to identity of handwriting] or finger impression]"*^ 
are relevant facts. 

Such persons are called experts. 


Illustrations, 

{ct) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symptoms produced by the poison by which 
A is supposed to have died, are relevant, 

{b) The question is, whether A, at the time of doing a certain act, was by reason 
of unsoundness of mind, incapable of knowing the nature of the act, or that he 
was doing what was either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms exhibited by, 
A commonly show unsoimdness of mind, and whether such unsoundness of mind, 
usually renders persons incapable of knowing the nature of the acts which 
they do or of knowing that what they do, is either wrong or contrary to law,, 

are relevant. - • ' ^ 

[c] The question is whether a certain document was written by A. Another 
document is produced which is proved or admitted to have been written by A. , , 
The opinions of expert on the question whether the two documents were 
written by the same person or by different persons, are relevant. 

* The word “or 4nger impressions’’ in both places where they occur in s. 45, 
were added by the Indian Evidence Act, 1899 (5 of 1S99). For discussion in Council 
as to whether “finger impressions’’ “thumb impressions’’ seC Gazettee of India 
iSQSPt. VI,p. 24- 

f The words within brackets in 45 were inserted by the Evidence, Act 
Amendment Act (18 of 1872.) , , . 
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Scope.-— An expert witness is one who has devoted time and study to a special 
branch of learning, and thus is specially skilled on those points on which he is 
asked to state his opinion. His evidence on such points is admissible to enable 
the tribunal to come to a satisfactory conclusion. An expert may be called to 
answer questions on any matters of science, art, medicine architecture, handwriting, 
valuation, or foreign law^— indeed, any matter on which special skill or learning is 
necessary in order that a reliable opinion may be formed. He need not be a paid pro- 
fessional expert who makes a living by giving such evidence, but he must have devo- 
ted sufficient time and study to the subject to render his evidence trustworthy. The 
Judge decides on the competency of an expert witness; the jury decides on the 
weight of his evidence. {Powell Ev. 40- The matters upon which such opinion 
evidence can be given include interalia causes of death, insanity, effects of opinion, 
genuineness of works of art, value of articles, genuineness of hand-writing, proper 
navigation of vessels, meaning of trade terms, foreign law, etc. And in support 
of such opinion evidence the witness may prove experiments, inspections and 
other acts upon which he bases his opinion although they were made or done in 
the absence of the party. (See i?. v. Hesellne. 12 Cox. 404) ; Cockle Cas.Ev.ixg. 
An expert can cite books of admitted authority. Nelson v. \ 

Sussex Peerage Case, n Cl. and F. at p. 114. The opinions of experts are not 
binding on the jury, for it is with the jury, and not with the experts, that the 
determination of the case rests ; the weight due to their testimony is a matter to 
be determined by the jury, and it will be proportionate to the soundness of the 
reason adduced in its support i C. W. N. 465 ; 32 C. 759. 

Cases. — To base a conviction on the evidence of an expert in hand-writing, as 
a general rule, is very unsafe. There may be cases in which the hand- writing is 
of such a peculiar character that the conclusion as to the identity of the writer is 
irressistible. i A.L.J, 184=19 Cr. L.J. 498 ; 15 Ind. Cas. 979 ; see also 2 A. L J. 444* 
6 A. L. J. 184 ; II Cr. L. J. 114 ; 36 M. 159 ; 37 C. 467 ; 8 Ind. Cas. 93 ; 86 Iiid. Cas. 
993 ; 26 C. W. N. 113 ; A. I. R. 1931 Lah. 408. Comparison of hand-writing is 
permissible in criminal no less than in civil cases. 2 Weir. 759. It is not right 
10 assume that a Sub-Regi.strar is an expert in the matter of thumb marks. 2 
Weir 760. The evidence of an expert in hand-writing is inadmissible, if there in no 
comparison w’ith proved or admitted hand writing in open Court in the presence 
of the party affected. 16 C. W. N. 812=14 Ind. Cas. 757 = 39 C. 606. The expert 
evidence is not conclusive. 32 C. 759=9 C. W. N. 520=2 Cr. L. J. 259. The 
Court can apply its own eyes and mind to the evidence and verify the results 
submitted to it by experts. 23 Cr.L.J. 694 =69 Ind. Cas. 374. But it is always unsafe 
to hold that a document is a forgery on the personal inspection of the document by 
I the Court. 72 Ind. Cas. 748= A. 1. R. 1924 Pat. 284 ; 78 Ind. Cas. 668 ; 28 C. W. 

579 ; A. I. R, 3928 Pat 129. Evidence of experts as regards thumb impression 
i J may be relied. 9 P. R, 1914 Cr. ; see also A. I. R. 1929 Lah. 210 ; 55 Ind. Cas. 273 ; 
# 30 C, W. N. 373«4^ Cr. L. J. 79 ; 35 C. W. N. 863=A. I, R 1931 Cal. 441 ; 6 Pat. 
305 $ 36 L, L. J. 9=70 Ind. Cas. 194. Expert evidence as regards date of thumb 
' impression is not conclusive. 97 Ind. Cas. 335 = A. I. R. 1926 Pat. 575, The report 
of the finger print expert is inadmissible in evidence unless be is called in as a 
witness and subjected to cross-examination in open Court. A. I. R. 1924 Nag. 183, 
An expert witness however impartial he may wish to be, is likely to be unconscious- 
ly prejudiced in favour of the sides who calls him. 3Lah. L. J. 110=59 Ind, Cas. 
220 ; 29 C. 32. Where the so called expert witness is given no date in support of 
their opinions should be rejected. A. I, R. 1931 Lah. 364 ? see also 96 Ind. Cas. 
641 = 27 Cr. L. J. 977* It is not satisfactory to examine an expert witness on com* 
mission and not in the presence of the accused 10 Lah. 235=108 Ind. Cas. 369=29 
Cr. L. J. 377^ A. I, R. 1928 Lah. 533 ; see also ;5 C. P, L. R. 66 ; but see 2 O. W. 
N. 377 = 12 O. L. J. 497=88 Ind, Cas. 848=26 Cr. L. J. I232=A. I. R. 1925 
, Oudh. 616. The value of ordinary or non-expert oral evidence mamly rests 

j i on the credibility of the witness— his inclination and capacity, for telling 

’ the truth ; the value of experl . tvld^nce rests on the skill of the witness— the 
extentofhiscompetency for forming a reliable opinion. 3 N. L. R. 1 = 5 Cr. L. J. 

: 220, A medical man, who had not seen the dead body and who had not been 

: .pr^ent ^ the /OJ/ could be asked to give his opinion about the cause of 

dqlth*. after placing before him the appearance of the body as spoken to by the 
^ C^tamination, together with the signs spoken to 
'BOiked hy him^ when making posl mortem examination. ' 15 
€.589*^ I 3 L;ah.' The letter of a medical officer 
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expressing an opinion is not evidence, 12 W, R. Cr, 25.; ,ii W, R. Cr. 2 ; see also 2 
Weir, 660 ; A. I. R. 1929 Cal 244 ; 2 Weir 659 ; 24 Bom. L. R. 893 = 47 B. 74= 
A. i. R. 1923 Bom. 183 ; 84 Ind. Cas. 643 ; A. I, R, 1926 Lah. 675 = 26 P. L. R. 
80. The report of the chemical examiner is evidence in criminal trial if it bear 
the signature of the examiner. The original should be produced. 6 B. L. R. App. 
112=15 W. R. 49 ;2 Weir 661 ; see also 50 Ind. Cas. 26=20 Cr. L. J. 266 ; 21 A. L. 
J, 869=83 Ind. Cas. 904 ; 9B Ind. Cas. 177 = 5 L. J. ioo = A. 1 . R. 1926 Rang. 
193 ; 83 Ind. Cas. 485 = 28 C. W. N. 561. Evidence of an expert should be 
approached with considerable caution especially where much depends upon such 
evidence, i C. L. J. 3S5 ; 2 A. L. J. 444 - See 9 C. 455 : 13 O. C. i ; 4 L. B, R. 125. 
But if he has not been cross-examined , the weight of his evidence is not diminished 
55 ind. Cas. 273. 


46 . Facts, not otherwise relevant, are relevant if they support or are 

■ . . . inconsistent with the opinions of experts, when 

hacis bearing upon opinion , _ .* > . : . .. ^ 


of experts 


such opinions are relevant. 


lllusiratzons. 


(a) The question is whether A was poisoned by a certain poison. 

The fact that the other persons, who were poisoned by that poison, exhibited 
certain symptoms which experts affirm or deny to be the symptoms of that person, 
is relevant. 

(^) The question is. whether an obstruction to a harbour is caused by a certain 
sea-wall. 

The fact that the other harbours similarly situated in other respects, but where 
there were no such sea-walls, began to be obstructed at about the same time, is 
relevant. 

Scope. — Facts not otherwise relevant, have in some cases been permitted to be 
proved as supporting or being inconsistent with the opinion of experts. Dig, 

art, 50). Facts although otherwise irrelevant, may be given in evidence in corro- 
boration, illustration, or rebuttal of opinion. So, on cross-exami notion he may be 
asked, inter alia whether he has not expressed opinions inconsistent with his present 
testimony ; and if he deny the fact it may be independently proved. {Phipsony 

47 . When the Court has to form an opinion as to the person by whom 
^ . , , , . any document was written or signed, the opi- 

when^rele\^nt ^ hand-wnung, person acquainted with the hand- 

^ * writing of the person by whom it is supposed to 

be written or signed that it was or was not written or signed by that person, 
is a relevant fact. 

Explanation. — A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has 
received documents purporting to be written by that person in answer to 
documents written by himself or under his authority and addressed to that 
person, or when in the ordinary course of business, documents purpor- 
ting to be written by that person have been habitually submitted 
to him. 

Illustrations. 

The question is, whether a given letter is in the hand-writing of A, a merchant 
in London. '''v '-i.''- ■- 

B is a merchant in Calcutta, who has written lettjers addressed to A and 
received letters purporting to be written by him, C is B% ' ^:U|y it was ' 

to examine, and file B’s correspondence. ^ 0 is B’s broker, h'aMtualJy 

submitted the letters purporting to be written by A for the purpdS0 |df "ad&tng, with' 
him thereon. ^ 

“ The opinions of B, C and D on the question whether the letter- is - in the hand^ 
wrltting of A are relevant, though neither B, C nor D ever saw A Write. ^ ' 

^ . Scope.-*Kand-writingiriay he proved not only hy the - person whq saw the i 
particular document signed but also by any person acquainted in any manner .with 
the hand* writing of the person » have the document in question. 
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e. g. by (a) having seen him write at any time, (b) having received documents 
purporting to be in his hand- writing, or (c) having, in the ordinary course of 
business, observed or dealt with documents purporting to be his hand-writing, 
V. Suckermore, 7 L. J. K. B. 33 ; Cockle's Cas. J37, “The only evidence of 
hand-writing which is entitled to be called direct is the evidence of a witness who 
proves that he himself wrote or signed the document in question, or that of a witness 
who proves that he saw the document signed or written. All other evidence of 
hand-writing must rest in greater or less degree upon inferences drawn from the 
appearance of the writing in question or other circumstances’*, ( Wills, Cif. Ev. 184). 

Cases. — A witness need not state in the first instance how he knew the hand- 
writing, since it is the duty of the opposite party to explore on cross-examination 
the sources of his knowledge, if he be dissatisfied with the testimony as it st-ands. 
It is permissible and may often be expedient that the matters referred to in the 
explanation should be elicited on the examination-in-chief. Yet, it is within 
the power of the presiding Judge and often may be expedient to permit ^ the 
opposite advocate to intervene arid cross-examine so that the Court may be in a 
position to come 10 a definite conclusion on adequate materials as to the proof 
of the hand-writing. 5 Bom. L. R. 663 = 28 B. 58. The ordinary methods of proving, 
hand-writing are (i) by calling as a witness a person who wrote the document or saw 
it written or who is qualified to express an opinion as to the hand-writing by virtue 
ofs. 47 ; (zY) by a companson of hand-writing as provided in s. 73 ; and (zzV) by the 
admission of the person against whom the document is tendered. A comparison of 
hand-writing is a made of ascertaining the truth which ought to be used with very 
great caution. 26. C. W, N, 113. The opinions of those who have not carefully 
studied the art ofcaligraphy is not as a rule of very great utility. 64 Ind. Cas. 234. 

48. When the Court has to form an opinion as lo the existence of any 

general custom or right, the opinions, as to the 
Opinion as to existence of existence of such custom or right, of persons 
right or custom, when rele- would be likely to know of its existence if 

if it existed are relevant. 


Explanation . — ^The expression ‘^general custom or right’’ includes customs 
or rights common to any considerable class of persons. 

Illustrations, 

The right of the villagers of a particular village to use the water of a particular 
well is a general right within the meaning of this section. 

- “ Scope. — By s." 98, evidence may be given with reference to a document, to show 
the meaniiig^Of technical, " local and provincial expressions, abbreviations and words 
used in a peculiar sense. For this purpose the opinions of persons having special 
. means of knowledge on the subject would be the best evidence. (Cun. Ev, 202 )* 
s V- ’ ; Section 33, clause (4) makes the statement of dead persons, as regards the existence 
of public right or custom or matters of public or general interest, relevant. These 
are all exceptions to the rule of rejection of opinion evidence. So the statements 
made by persons who are in a position to know of the existence of a custom or 
usage in their locality are admissible under t»->is section. 26, C, 184 A general 
custorn or general right may be proved by evidence, under this section — by 
the opinions of persons who would be likely to know of its existence, if it existed 
such opinions are relevant, but such opinions must be given by witnesses who gave 
evidence. I L. B. R, 80. It is admissible evidence for a witness to give bis opinion 
on the existence of a family custom. 23 A 37. (P. C.). See 10 C. W. N. 730 P. C. 5 C.; 
744 P. C. I 23 C. 427 J 12 C, W. N. 74 P. C. 

49. When the Court has to form an opi- 


Opinions as to usages, ten- 
ents, ect, when relevant. 


nion as to~ 


the usages and tenents of any body of men or family, 

„ the constitution and government of any religious or charitable fouii- 

the mielmhg of words or terms used in particular districts or by particular 
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the opinions of persons having special means of-knowledge thereon, are 
relevant facts. 

Cases. — Where witnesses, as members of a family, have special meatis of 
knowledge, as to the usages of the family, their evidence will be relevant under 
this section, so far as the existence of such usage is concerned. 32 C, 6, It is 
admissible evidence for a witness to give his opinion on the existence of a family 
custom, and to state, as the grounds of that opinion, information derived from 
deceased persons. But it must be the expression of independent opinion based on 
hearsay, and not mere repetition of hearsay. 10 M. L. J. 267 P. C. = 23 A 37. As 
regards proof of paternity of illegitimate child, vide. 27 M. 32. 

50 . When the Court has to form an opinion as to the relationship of 

Opinion on relationship- person to another/ jha opinion, 
when relevant, by conduct, as to the existence of such relation- 

ship, of any person who, as a member of the 
family or otherwise has special means of knowledge on the subject, is a 
relevant fact : 

Provided that such opinion shall not be sufScient to prove a marriage in 
proceediogs under the Indian Divorce Act, or in prosecutions under sections 
494, 495, 497 or 498 of the Indian Penal Code. 

Illustrations, 

(a) The question is whether A and B were married. 

The fact that they were usually received and treated by their friends as husband 
and wife, is relevant. 

(d) The question is whether A was the legitimate, son of B, The fact that A was 
always treated as such by members of the family, is relevant. 

Scope, — The scope of this section, leaving the exception out of consideration, 
seems to be that the person himself is not to be called to state his own opinion ; but 
that, when he is dead or cannot be called, his conduct may be proved by others. 
The section appears to afford an exceptional way of proving a relationship, but by 
no means to prevent any person from stating a fact of which he or she has special 
means of knowledge. A husband or wife is not, therefore, precluded from proving 
his or her marriage. 9 M. 9=5 1 Weir. 572,^ Under the proviso to this section, in 
proceedings of the land therein specified, opinion relevant under this section is not 
by itself sufficient to prove marriage which must, in consequence, be proved in some 
other way. 5 P, R. 1894 Cr. ; see also 5 A. 333 = A. W. N. 1883. i. Where marriage 
is an ingredient in any offence, e. g"., adultery, bigamy and the like, there must be, 
acording to this section, strict proof, in the regular way of the fact of the marriage. 

5 C. 566 (F. B.). A person claiming as an illegitimate son must establish his alleged 
paternity like any other disputed question of relationsht-p, and can, of course, rely 
upon statements, of deceased persons under s. 32, cl, (5), upon opinion expressed by 
conduct under s. 50. ^ 27 M. 32. The proof as to whether there was a marriage 
between two parties is to include a consideration of the character and conduct of 
various relatives. 56 i. A. 201=*= 10 Lah. 725=! 31 Bom. L. R. 346*117 Ind, Cas. 17= 
50C L. J. 89. 

51 . Whenever the opinion of any living 
person is relevant, the grounds on which such 
opinion is based are also relevant. 

Illustration, 

An expert may give an account of experiments performed by him for the purpose 
of forming his opinion, ■ ' 

Object. — An important test of the value of the expert's evidence is thus pro-^ 
vided. The Court is not left to the bare statement of an opinion but can inquire 
into the grounds on which it is based, and thus ascertain whether there are any 
grounds or whether they are reasonably adequate. This section is to a great extent 
a repetition of section 46. (Cun,Ev,% 0 K) See also, 10 Bora. L. R. 97 ; 26 B i 
(P. C.). In criminal trial, chemical examiner must give in his report opinion and 
grounds on which opinion is based. A. I. R. 1933 394^34 Ur. L. J, 754=* j 

1933 Cr. C. 664. 


Grounds of opinion, 
relevant. 


when 
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Character, when relevant* 

52. In civil cases the fact that the character of any person concerned is 
, . such as to render probable or improbable any 

In civil cases, ^ character to itxjputed to him is irrelevant, except in 

prove conduc impu e , irre« character appears from facts other- 

Wise relevant. 

Principle. — ‘‘The general character is not in issue. The business of the Court 
is to try the case, and not the man ; and a very bad man may have a very righteous 
cause.’’ {Thompson v. Church, i Rost. 312 : Wig. Cas. 29). 

Oritioism -—-The accepted general rule is that evidence of the general character 
of parties to civil ac ions, where character is not a part of the issue , is inadmissible. 
The rule seems 10 be one of practical convenience, for the purpose of avoiding the 
confusion of issue. On principle, however, it would seem that there ought to be 
exceptions to this general rule. In as much as the general rule is not based upon 
any philosophical reason, hut is merely one of convenience, it ought not to be applied 
to cases where justice to the defendant requires that the inconvenience arising 
from a confusion of the issues should be disregarded, and he be permitted to 
give evidence of his previous good chpacter, or, in other words, that such 
evidence ought to be received in a civil ^ action when it is of a character to 
bring it within all of the reasons for admitting such evidence in criminal cases. 
Civil actions for an indecent assault, for seduction, and kindred cases, are of this 
character ; such cases are not infrequently mere speculative and black-mailing sche- 
mes. The consequences to the defendant of a verdict against him in such a case 
are most serious, for the issue as to him involves his fortune, his honour, and his 
family. From the very nature of the charge, it often happens that an innocent man can 
only meet the issue by a denial of the charge and proof of his previous good charac- 
ter. Ought a defendant in such a case to be deprived of the right to lay before the 
jury evidence of his previous good character, because it will tend to confuse the 
issue, while a defendant in a case where the State charges him with a simple assault, 
involving no more serious consequences than the payment, perhaps, of a fine of five 
dollars, is accorded the absolute right to give such evidence ?^Per Start 6*. /. in Hein 
V. Holdtidge (1900) 81 N. W. 522. See also 6 W. R. Cr. 62 ; 7 W R. Cr. 7 ; 59 Ind. 
Cas. 560 ; I C. W. N. 146 ; 26 Ind. Cas. 625 ; 62 Ind. Cas. 545 \ 13 Ind. Cas. 102 j 
16 C. W. N. 69. 

Scope. — The character of the parties to civil action is generally irrelevant and 
ixiidmissM.Q. Attornej/ General v. Bowman 2 B. and P. 532. 

1 If criminal proceedings the fact that ' 

»'<=«<' -■>'« 8»o0 


: L' Principle.— The accused in a criminal case can always give evidence of his 
■ good character. R v. Rowton, 34 L. J, M C. 57. A man's character is oTten of the 
utmost importance in explaining^ his conduct and judging of his innocence or crimi- 
nality. Many acts, which standing alone, would be suspicious, are freed from all 
suspicion when we come to know the cricumstances and. character of the person by 
whom they are done. {Ctmningham Ev. 205). No importance can be attached to evi- 
dence of good character when the case against the accused is clear. 

Evidence of oharacter.-— Evidence of character is admissible for the prisoner, 
who may show by general evidence that his character is such that he is not likely to 
have committed the offence which is imputed to him. He can only support that part 
of his character which is impeached, and only by general evidence not by evidence 
of his conduct on particular occasions. The proper form of the qusetion is from 
your knowledge of the prisoner does he bear a good character for honesty, humanity, 
etc,’' as the case may be. (Roscoe. Ev. 95.) 

54% In criminal proceedings the facts that the accused person has a bad 
bad rhararter noi '^^'^racter is irrelevant, unless evidence has been 

acter. i„ which 

^ r- ■ caseit becomes relevant. 

Mxplanatiqny — ^This section does not apply to cases in which the bad 

character of any person is itself a fact in issue. • : ^ 
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Explanation 2 , ~k previous conviction is- relevant as evidence of bad 
character. 

Legislative ohanges.-“This section has been substituted by Act 3 of 1891. 

Scope.— It is generally slated, that evidence of a prisoner's good character 
is admissible, but evidence of his bad character is inadmissible, except in answer 
to evidence of his good character. But why cut up the rule into two parts ? It 
seems to be simply this*— evidence of the prisoner’s character, good or bad, is 
always admissible at the prisoner’s option whenever his good character is admitted 
his bad character is admissible. (Cockle^s Cas. 112). '‘Evidence of character must, 
of course, be applicable to the particular nature of the charge ; to prove for 
instance, that a party has borne a good character for humanity and kindness, can 
have^ no bearing in reference to a charge of dishonesty. The correct mode of 
inquiry is as to the general character of the accused.’* (Will's Circumstantial Ev, 
p, 226). Evidence of bad character should not be put before the jury. 15 W- R, 

Cr. 37 ; 7 W. R. Cr. 7 ; 8 W. R. Cr, ii ; 6 W. R. Cr. 72 ; 2 B. H. C. R. 125 ; 

5 L. B. R. 4 ; 15 P. R, 1888 Cr. ; 5 Bom. L. R. 1034 52 M. 358. Under this section 
the fact that the accused has a bad character is irrelevant and cannot be admitted 
whether elicited by the prosecution or by the defence. 6 L. B. R. 4 = 9 Cr. L. J. 
576-2 Ind. Cas. 349 ; 54 B. S24 = A. I. R. 1930 B. 157; 15 P. R. 18S8 (F. B ); 
But this restriction does not apply to cases where bad character of any person 

is itself a fact in issue, A. I. R. 1930 Oudh. 455=128 Ind. Cas. 739; see also 

7 P. R. 1895 Cr ; A. I. R. 1932 Cal. 474 ; A. I. R. 1933 All. 674. Except for 
the purposes of awarding enhanced punishment in cases falling within the 
provisions of s. 75, Penal Code, evidence of previous convictions after amendment 
by Act II! of 1891, S- 6 stands upon the same footing, as regards admissibility, as 
other evidence of bad character. 7 P.R. 1895 Cr; 5 Bom. L.R, 105 = 28 B. 129 ; 5 Bom. 
L. R. 1035. Previous conviction may be admissible when such conviction is a 
relevant fact under s. 14 of the Act. i C. W. N. 146; A. I. R. 1928 Cal. 430 ; 
16 C. W. N. 69. The evidence of a police-officer that the accused person was 
under police surveillance in order to make the prosecution story sound and probable, 
is hopele«isly inadmissible. A. L R. 1931 Pat. 345=12 Pat. L. T. 471. But if 
evidence is otherwise relevant it is not inadmissible. A. I. R. 1932 Cal. 474. 

Explanation 1.— In all actions or proceedings in which a plaintiff’s character, 
is actually in issue, as in actions for defamation, evidence of the plaintiff's 
charac er may be given. Scott v. Sampson^ L. R. 8 Q. B. D. 49^ ; see also A. I. R. 
1928 Oudh. 430 ; 46 C. 700=54 Ind. Cas. 53 ; A. 1. R. 1930 Bom. 157. In prosecu- 
tion for rape, or assault to commit rape, or indecent assault evidence of the bad 
character of the prosecutrix, may be given in defence, her character, under the 
circumstances, being considered, to some extent, in issue. (/?. v. Clarke^ 2 Starkie 
241 \ Cocky s Cas. 1 12). In a bad livelihood case, the character of the accused 
is a fact in issue and as such evidence of his bad character is admissible in evidence. 
See II C. W. N.789. Upon the conviction of an accused, the Court has to deter- 
mine what punishment to award, and, to do this should take into consideration, 
not only the nature and gravity of the offence committed, but also the character of 
the accused, the bad character of the accused then becomes a fact in issue. 
Evidence of bad character being admissible as affecting the sentence, evidence 
may be given only of general reputation and general disposition and not of particular 
acts by which reputation or disposition is shown. Evidence as to previous conyiciions. 
is an exception to this rule. Evidence of departmental punishment is inadmi- 
ssible for the purpose. L. B, R. (1893*1900), 353. . 

Explanation 2. — It has been held that if a prisoner’s counsel elicited on 
cross-examination, from winesses for the prosecution that the prisoner has borne a 
good character, a previous conviction might be put in evidence against him, in like 
manner as if witness to bis character had been called, Pe*' Pnrk in 7?. v Gadbury^ 

8 C. and P. 676. See also R. v. Shrimton, 8 Den. C, C. R. 319*21 L. J. M. C. 37. 
Where a man is being tried upon a specific charge, unless within the four corners of 
the law, proof of a previous conviction is allowed for the purpose of proving guilty 
knowledge, or whatever it might be, no question ought to be permitted and no- 
evidence allowed to show that he is a man of bad and dishonest character. But if 
the accused at his trial, choose to put in issue the question of his good character, 
it is then competent to rebut such evidence by giving, evidence general evil 
reputation. 14 A. 25. This section has no bearing whatever upon the question . 
of the relevancy of a previous conviction after an accused has been covxcted of the; 

Ind. Ev. — 13 
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offence with which he has. been charged, and for the purpose of enhancing the 
sentence to be passed upon him. It refers solely to the relevancy of a preyious 
conviction as evidence to prove that the accused is guilty, and should be convicted 
of the particular offence with whch he is charged. L. B. R, (1872-1892). 449. 

The Evidence Act gives the Court a discretion to admit previous conviction as 
evidence of character, at any stage of the trial, in all cases in which there is such 
a connection between the act of which the prisoner was found guilty on the previous 
conviction and the facts to be proved, as bears upon the probability of the prisoner 
having committed the act charged, and in those cases where the previous conviction 
is of a kind falling within any of the classes of connection with the facts to be 
proved stated in ss. 6 to 16.— 2 Weir 760. See also 14 C. 72 t. But in other cases 
the proof of previous convictions as evidence giving rise to an inference regarding 
the character of the prisoner is not admissible. 5 C. 768 = 6 C. L. R. 219 : L. B. R, 
(i89.VT9^c>), 93 ; 5 Pat. L. J, 706, ^ 

The proof of a previous conviction not contemplated by s. 75 Penal Ooae, 
may be adduced after the accused is found- guilty, provided the previous conviction 
is relevant under the Act. 16 Bom, L. R. 934=26 Ihd. Cas. 996. 

Cases. — The fact that the accused had a bad character is not irrelevant under 
this section when the evidence relating to it is not given for the purposes of showing 
that the accused was a bad character and therefore likely to commit offences of the 
kind of which he has been convicted. 2 Lah. L. J. 653. Evidence of previous 
conviction is admissible not as evidence of character but to prove habit and associa- 
tion, 10. O. W, N. 686==A. I. R. 1933 Oudh. 355. 

55. In civil cases the fact that the character of any person is 

, /r J such as to affect the amount of damages which 
^Character as affecting dam- 

Explanation, — In sections 32, 53, 54, and 55. the word ‘^character** includes 
both reputation and disposition ; but [except as provided in section^ 54 ,] 
evidence may be given only of general reputation and general disposition, 
and not of particular acts by which reputation or disposition were shown. 

Legi&lative changes.— The words within brackets have been substituted by 
Act 3 of 1891. 

Scope.— -In all actions or proceedings in which a plaintiff s character is actully 
in issue, as in actions for defamation, evidence of the plaintiffs character may be 
given* {Scoit v. Sampson. L. R. 8. Q. B. D. 491.) In a few cases, where the amount 
of'daimabg'es upon character, as in seduction and breach of promise of mar- 

liage^ievidettee may be given of the character of the woman seduced, or the female 
^question of damages only. Very v. Watkins, 7 C. and P. 308. 
abions unconnected with character, evidence as to the character of 
^ther of the parties to a suit is inadmissible, being foreign to the point in issue, and 
pndy calculated to create prejudice. Fori he same reason, where particular acts of 
misconduct are imputed to a party, evidence of general character is excluded but it 
is otherwise where general character is put in issue ; {Doed Foar v. Hicke^ per 
Butler /.) ; for evidence of bad character is admitted in some actions with a view to 
the amourit of damages. Thus, in actions of criminal conspiracy, the defendant could 
adduce evidence of the wife's bad character for chastity, and even of particular acts 
of adultery committed by her before her intercourse with him ; for by bringing the 
action, the husband put her general behaviour in issue. So in seduction the defen- 
dant rnay show the previous bad character of the person seduced. But even in such 
cases it has been held that the plaintiff cannot give evidence of the good character 
of the wife or daughter, until evidence has been offered on the other side to impeach 
it. Bamfield v. Massey, i Camp. 460 ; and if such evidence be not general, but go 
only to a specific instance, it has been ruled that the paintiff cannot, in reply, give 
evidence of general character, but must be restricted to disproof of the specific 
mstance* Ibzd ; Doddv Norris.^ 3 Camp 519. So, in an action for slander imputing 
cjishonesty to the plaintiff, he cannot adduce evidence, in the first instance, of good 
, charaeter. Stuart v. LomU, 2 Stark. 93 ; Cornwall v. Richardson, Ry. and M. ^oq 
87, , . ^ 

. — It seems that this explanation is based upon the dissenting 

JFyo Rawton. 10 Cox. Cr. 25. Therein he observed: 
apprehend' thiat -thE naati^s* disposition is the principal' matter to be inquired into, and 
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that his reputation is merely accessory, and admissible only as evidence of disposi- 
tion. The judgment of the particular witness is superior in quality and value to 
mere rumour. Numerous cases may be pul in which a man may have no general 
character— in the sense of any reputation or rumour about him — at all, and yet may 
have a good disposition. For instance, he may be of a shy, retiring disposition, 
and known only to a few, or again, he may be a person of the vilest character and 
disposition, and only his intimates may be able to testify that this is the case. One 
man may deserve that character [reputation] without having aqulred it, while another 
man may have acquired without deserving it. In such cases the value of the judg- 
ment of a man intimates upon his character becomes manifest. In ordinary life, 
when we want to know the character of a servant, we apply to his master. A servant 
may be known to none but members of his masters family ; so the character of a 
child is only known to^ its parents and teachers, and the character of a 
man of business to those with whom he deals. According to the experience of man- 
kind one would ordinarily rely rather on the information and judgment of a man^s 
intimetes than on gensral report ; and why not in a Court of law But the English 
law is based upon the judgment of the majority according to which evidence of 
character must not be evidence of particular facts, but must be evidence of general 
reputation only having reference to the nature of the charge ; not evidence of dis- 
position. The Indian Legislature more wisely accepted the views of the minority so 
far as disposition is concerned but laid down that only general reputation and gene- 
ral disposition are admissible. 


PART IL 
On Proof 
CHAPTER IIL 

Facts which need not be proved. 

Fact judicially noticeable 58 . No fact of which .the Court will take 
need not be proved. judicial notice need be proved. 

Principle. — There are certain matters which are considered too notorious to 
require proof ; such matters are therefore “judicially noticed,*’ that is to say, the 
Judge takes notice pf their existence and nature without requiring any evidence 
thereof. English law is dealt with in the same way, as, although it may not be so 
notorious to the public generally, it is taken to be within the knowledge or rather, 
in the ‘‘breast” of the Judge. {CockUs Cas. “The maxim that what is known 
need not be proved, manifesta (or notoria) non indigent •probantione^ may be traced 
far back in the civil -and the common law ; indeed, it is probably coeval with legal 
procedure itself We find it as a maxim in our own books, and, it is applied in every 
part of our law. It is qualified by another principle, also very old, and often over- 
topping the former in Importance — non report quid notum sit judicsy si natum^ nan 
sit in farma judici. These two maxims seem to intimate the whole doctrine of 
judicial notice/’ Thayer Fre. Treat, on Ev. When a cause is presented at the 

bar for trial, the Court and Jury are presumed to be uniformed concerning the 
facts involved in the case, and it is incumbent upon the litigant parties to establsh by 
evidence facts relied upon by them respectively. There is, however, a large class 
of facts which need not be proved, since they are “judicially noticed** by the Court 
and- Jury, that is to say, there are a great many thing of such common knowledge 
that the Courts ought to be presumed to know them., — such as the Declaration of 
Independence ; the earthquake and the great fire of San Francisco in 1906, and 
other matters of past history ; the existence and procedure of their own Court ; 
the public laws : the calendar, the public mortality tables; treaties entered into 
by their own government, and many other matters of such general notoriety . 
that every well-informed man or woman within the limits of the Court’s jurisdiction 
must or should know. If it so happened that the proof of any such facts formed 
part of a litigant’s case, he is excused from proving them, as it »s said the Court 
will take judicial cognisance of their existence, or in other words- they will be taken 
as proved. And the importance of the subject of judicial notice can hardly be 
over-estimated;, for there’ is no ease in which there are not some matters winch 
will fall within the judicial cognizance of the tribunal before which it is tried., 
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since the very law itself which is administered by the forum is a subject of judicial 
notice. Jones Ev, § loj)* 

_ r T,* 1, o 67. The Court shall take judicial notice 

Facts of which Court must . 

take judicial notice. following facts 

(1) all laws or rules having the force of law now or heretofore, in force, 
or hereafter to be in force, in any part of British India : 

(2) all public Acts passed or hereafter to be passed by Parliament, and 
all local and personal Acts directed by Parliament to be judicially noticed : 

(3) Articles of War for Her Majesty’s Army or Navy ; 

(4) the course of proceeding of Parliament and of the Councils for the 
purposes of making Laws and Regulations established under the Indian 
Councils Act, * or any other law for the time being relating thereto. 

Explanation , — The word “Parliament” in clauses (2) and (4) includes — 

(1) the Parliament of the United Kingdom of Great Britain and 
Ireland ; 

(2) the Parliament of Great Britain ; 

(3) the Parliament of England ; 

(4) the Parliament of Scotland ; and 

(5) the Parliament of Ireland ; 

(5) the accession and the sign manual of the Sovereign for the time being 
of the United Kingdom of Great Britain and Ireland ; 

(6) all seals of which English Courts take judicial notice, the seals of all 
the Courts of British India, and of all Courts out of British India, esta- 
blished by the authority of the Governor-General or any Local Government 
in Council; the seals of Courts of Admiralty and Maritime Jurisdiction 
and of Notaries Public, and ail seals which any person is authorized to use 
by any Act of Parliament or other Act or Regulation having the force of 
law in British India : 

(7) the accession to office, names, titles, functions and signatures of^ the 
persons filling for the time being any public office in any part of British 

, .India, if the fact of their appointment to such office is notified in the Gazette 
of India, pc in the official Gazette of any Local Government : 

, . (S) the existence, title and national flag of every State or Sovereign 
hy the British Crown : 

; (9) the Sivisipps of time, the Geographical divisions of the world, and 

public festivalsj fasts and holidays notified in the official Gazette , 

. , (lo) the territories under the dominion of the British Crown : 

- ' ; (ii) the commencement, continuance and termination of hostilities 
between the British Crown and any other State or body of persons : 

( 12 ) the names of the members and officers of the Court and of their 
deputies and subordinate officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, attorneys, proctors, vakils, 
pleaders other persons authorized by law to app.ear or act before it ; 

(13) the rule of the road t [on land or at sea]. 

^ In all these cases and also on all matters of public history, literature, 
science or art, the Court may resort for its aid to appropriate books or 
documents of reference 

If the Court is called upon by any person to take judicial notice of any 
fact, it may refuse to do so, unless and until such person produces any such 
book or document as it may consider necessary to enable it to do so. 

Scope.— It will be readily seen that the subjects of judicial notice are so 
numerous and varied that it is next to impossible to classify them, or to say further 


^ These words in ^ctlon 57, para (13), -were inserted by the Indian Evidence 
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than that they embrace subjects, “judicial, legislative, political, historical, geo- 
graphical, commercial, scientific and artistic, in addition to a wide range of matters, 
arising in the ordinary course of nature, or the general current of human affairs, 
which rest entirely upon acknowledged notoriety for their claims to judicial 
recognition.^' (Burr Jones g 105). The matters enumerated in this section are 
by no means exhaustive. In this section certain matters are mentioned of which 
judicial notice should be taken. But the Courts can take judicial notice of facts 
not mentioned in this section. (See also Stephe?i^s Dig Art. 58). A Court can 
not take judicial notice of a Government Notification under s. 57 of the Evidence 
Act. 107 ind. Cas. 578 = A. I. R. 1928 A. 355. A Court can not take judicial 
notice of theft in a railway. A. L R. 1928 Lab. 837. 

Clause ( 1 ). — The English Courtst ake judicial notice of the Laws of England 
and Ireland nor that of the Channel Islands, nor of Scotland, except in the House 
of Lords, nor that of the colonies and India except in the Privy Council, and, 
naturally, nor that of foreign countries, (Cockh^s Cas, 16.) The law thus 
noticed includes both public and private Acts of Parliament, general customs and 
some local customs of well known extensive application, such as Gavelkind and 
Borough-English customs ; but generally local or particular customs must be 
proved (Ibid). A Judge may refer to authorities to refresh his memory. So far 
as Indian law is concerned, the English rule should serve as a guide. 

Clause ( 2 ).— As has been mentioned in clause (i) the English Court takes 
judicial notice of all Public Acts passed by the Parliament and since 1850 Private 
Acts also. It was customary, before 1850, to insert a clause in Private Acts of 
Parliament declaring that the same should be deemed public and be judicially 
noticed. The effect of this clause was to dispense with the necessity, not only of 
pleading the Act specially but of producing an examined copy or a copy printed 
by the Printer of the Crown ; a public Act requiring neither to be specially pleaded 
nor proved. By 13 and 14 Viet. c. 12, it was enacted o “That every Act made 
after the commencement of this Act shall be deemed and taken to be public Act, 
and shall be judicially taken notice of as such, unless the contrary be expressly 
provided and declared by such Actd' Thrs provision is now repealed by the 
interpretation Act, 1889, 52 and 53 Viet c. 63, which provides, by s. 8, that every 
Act passed after 1850 “shall be a Public Act and shall be judicially noticed, as 
such, unless the contrary is expressly provided by the Act.^* So now every 
personal Act or local Act should be taken notice of by the Indian Courts. 

Clause ( 3 ).—Vide the Indian Army Act (Vill of 1911), 

Clause ( 4 ). — The English Courts will judicially notice the Law of England 
and Ireland, including the Law and Custom of Parliament and the privileges and 
coarse of proceedings of each House of Parliament. Stockdale v. Hansard^ 9 A. 
and E. 1-2 P. and D. i. The Court should take judicial notice of debates of 
Parliament. 14 C. W. N . 7 f 3='37 C. 760. 

Clause ( 5 ). — The English Courts take judicial notice of the great privy seal 
(Lord Melville's Case, ,29 How. St. Tr, 707) of r^yal proclamation ; of the signa- 
ture of the Clerk of the Parliaments (Badischev, Levmstein. 4 R. P, C 470 ; seal 
of the Corporation of London (Doe v. Mason, r Esp. 53); seal of the Apothecaries 
Company (14 and 15 Viet C. 99. s 81) ,* the seal of the Board of Trade ; seals of 
district registeries, ( Judicature Act, 1873, S. 61 ) ; seals and signatures of Commis- 
sioners for Oaths ( Ex parte Magee ) 15 Q. B. D. 332) ; the seal of a notary public 
in any part of His Majesty's dominions, but not of a foreign notary public. In re 
Davis., (1910) W. N. 212 ; seals of county Courts, etc. 

Clauses (6) and (7)— 10 C. L. R. 469* 

Clause ( 7 )“-S ln€i Cas. S 37- 

Claus© (8).— -4 0 . C, 182 I SI P. R. 1886. 

Claus© ( 9 ).““The Court can take judicial notice of public holidays. S 9 Ind. Cas. 
936 I i6 N. L* R, 19^* 

Claus© ( 13 ). — It is provided by the Indian Evidence Act that than on all matters 
of public history, literature, science or art, the Court may resort for its aid to appro- 
priate books of reference, i M, L. J. 326. Under the penultimate paragraph of 
this section and of the first proviso of this section Taylor's Medical Jurisprudence 
mas be referred to, T2 C. L. R. 86. 
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The statement by H. M.^s Gommissiorjer and Consul General for Uganda is 
sufficient for the Courts taking judicial notice, of the existence of hostilities between 
Katuga, the king of Unyard and Her Majesty the Queen, and the protected State 
of Uganda, 23 B. 54. See also* 46 Ind, Cas. 119 ; 22 C. VV. N. 745 = 28 C. L. J* 32. 

Case.— 13 Ind, Cas. 599. 

58. Not fact need be proved in any proceeding which the parties there- 
^ , - , to or their agents agree to admit at the hearing, 

roved or which, before the hearing, they agree to ad- 

^ ' mit by any writing under their hands, or which 

by any rule or pleading in force at the time they are deemed to have ad- 
mitted by their pleadings. 

Provided that the Court may, in its discretion require the facts admitted 
to be proved otherwise than by such admissions. 

Scope. — Any matters which have been admitted for the purpose of the trial need 
not be proved. Admissions thus expressly made in the proceedings prior to or at 
the trial are sometimes called formal or express admissions, to distinguish them 
from those informal or casual statements made by a party against ffis interest, which 
may, at the trial, be proved by witnesses. Formal or Express admissions may be 
made (<?) on pleadings ; (^) on notice to admit facts or documents, served by one 
party on another ; {c) in answer to interrogatories administered by one party to 
another; (^/) by Solicitor or counsel, in the exercise of his discretion, at or before 
trial. {Cockles Cas 37.) It should, however be noted here that express admissions 
are only allowed in civil cases. They are never allowed in criminal cases, unless a 
plea of “guilty’’ can be treated as such. {lbid^S 7 ^ But see Rat Un, Cr. C. 769. 
Under this section no fact need be proved which the parties agree to admit at the 
hearing or which by any rule of pleading in force at the time they are deemed to 
have admitted by their pleadings. U. B. R. (1897-1901). Vol. ii. 379. When an 
agreement sued upon is admitted by the defendent, proof of it is dispensed with, ii 
Ind. Cas. 810. .Where a document is by reference included in the plaint or written 
statement, and its terms and execution admitted on the record by the pledings it is 
not necessary to prove it or put it in evidence and its non-registration is immaterial. 
U. B. R. 1904, 3rd Qr. Evidence i. See also 9 Ind. Cas. 470 ; 12 Bom. L. R. 713 ; 
II Ind. Cas. 850 ; U. B. R. 1907, Ev. i ; 9 Ind. Cas.^ 970. 

An accused person is bound by an unqualified admission made at the trial by his 
solicitor. In England, a formal admission by the counsel at a trial has been allowed 
in order , to dispense with mere formal proofs. In India there is nothing to prevent a 
prisoner, on being questioned under s. 342, to make an admission ; and it is ob- 
vious Ijiat some admissions on formal matters of law can be better trusted to his 
legal adviser, and there seems to.be no reason in principle why, when the admission 
has ^een.so made, in his presence at the trial so as to dispense with the attendence 
of witnesses for the prosecution, it should not be held to bind him. Rat, Un, Cr. C. 

1 7 ^ 9 * . When an agreement sued upon is admitted by the defendaut, proof of it is 
' dispeiised with. A Court cannot dismiss a suit based on an admitted document, on 
the ground that the document was not sufficiently stamped, ii Ind. Cas. 810. 

Casas.— 2 Lab. L. J. 253 ; 20 M. L. r. 44 ; 42 B. 352 ; 1918 M. W. N. 853, ' 


CHAPTER IV. 


OF ORAL EVIDENCE. 

Proof of facts by oral eyi- , , contents of 

^ documents, may be proved by oral evidence. 

Scope. — All facts except the contents of a document rhay be proved by 
omT evidence. The sworn testimony of a witness should not be ignored and 
disbelieved unless discredited or broken down by contrary proof, or by mat- 
tery elicited in cross-exniamination, which may tend to show that the persons 
giving; such evidence have deliberately perjured themselves, or have made a false 
and concocted statement, or unless, the evidence is., upon the face of it, so absurd 
or improhabie.: that wo., persop bught;. to believe it. A. W. N. 1887,189; 26 A. 
108 (P C.)«=3t 1 . A. $8, It is not correct to hold thaU for the determination of the 
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merits of cases, oral testimony unsupported by documentary evidence is of no value, 
i8 W. R. 328. The evidence of one witness, if reliable, is not insufficient to prove 
a fact. 1 1 W. R. 94. 

Discrepancies in evidence must be carefully considered and their effect allowed 
for, but when they can be fairly reconciled by explanation or can be naturally and 
reasonably accounted for, evidence, otherwise trustworthy, cannot be put aside, 
although its value may be pro tanfo impaired, solely because of their concurre^ice. 
U. B. R. (1897—1901) Vol. I, 162. 

_ , 60 . Oral evidence must, in all cases 

Oral evidence must be direct, ^{^^tever, be direct ; that is to say— 

if it refers to a fact which could be seen, it must be the evidence of a 
witness who says he saw it j 

if it refers to a fact which could be heard, it must be the evidence of a 
witness who says he heard it : 

if it refers to a fact which could be perceived by any other sense or in 
any other manner, it must be the evidence of a witness who says he per- 
ceived it by that sense or in that manner ; 

if it refers to an opinion or to the grounds on which that opinion is held, 
it must be the evidence of the person who holds that opinion on those 
grounds : 

Provided that the opinions of experts expressed in any treatise commonly 
offered for sale, and the grounds on which such opinions are held, may be 
proved by the production of such treatises if the author is dead or cannot be 
^und, or has become incapable of giving evidence, or cannot be called as a 
witness without an amount of delay or expense which the Court regards as 
unreasonable : 

Provided also, that, if oral evidence refers to the existence or condition 
of any material thing other than a document, the Court may, if it thinks fit, 
require the production of such material thing for its inspection. 

Direct. — The term is used in two senses j as evidence of fact actually in issue 
L e, opposed to circumstantial evidence and evidence of a fact actually perceived 
by a witness with one of his senses, or of an opinion actually held by himself (as 
distinguished from hearsay evidence.) [Cockle^ s Cas. 3). 

Scope, — Direct evidence, as opposed to hearsay evidence is generally required. 
The evidence must be given by a witness who perceived directly by one of his senses 
the fact to which he deposes. Hearsay evidence, that is the evidence of a witness 
as to a fact which he did not himseif perceive, but which he proves was stated by 
any other person, is not admissible, except in a few special cases. {Stokbart v, 
Dryden^ 5 L. J, Ev. 218 ; Cockle Cas, 140) ; see also X2 B, L. R. App. 18 ; 1924 
Rang. 363 ; 1924 Lah. 733. 

Principle. — The grounds commonly assigned for the rejection of hearsay 
evidence are — (i) the irresponsibility of the original declarant ; (2) the depreciation 
of truth in the process of repetition; (3) the opportunities for fraud its admission 
would open ; to which may be added the tendency of such evidence to protract legal 
inquires, and to encourage the substitution of weaker for ‘kronser proofs. [Phipson 
Ev. i8g). In the Berkeley Peerage case, 4 Camp. 41$, Sir fames Mansfield C. f, 
observed; “By the general rule of law, nothing that is said by any person can be 
used as evidence between contending parties, unless it is delivered upon oath in the 
presence of those parties. If material witnesses happen to die-before , the trial, the 
person whose cause they would have established may fail in the ; .brf.t although 
all the bishops on the bench should be ready to swear to what they heard those 
witness to declare, and add their implicit belief of the truth pf . the dectoations, the , 
evidence would not be received.’* , * ' ' ; 

It was not intended by this section to exclude the circumstantial evidence of things 
which can be seen, heard or felt. I3 B. L. R. App. 18. 

Where information was given to the Pblice that the .first fhree accused were 
collecting in the house of the fourth accused wHh intent to commit dacoity, and the 
person who gave the information was not produced before' the Court} held the 
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had wronaiy admitted the hearsay evidence of the Police officers as to the intention 
of the accused to commit dacoity, although the Judge was not wrong in allowing the 
officers to name the person who told them that they would find the first three accused 
in the house of the fourth. 2 Weir 702. 

Oases. — 22 C, W. N. 75 ; 38 M. 466 ; 4 Ind. Gas. 579, 


CHAPTER V, 

Of Documentary Evidence. 


Proof of contents of docu- 
ments. 


61. The contents of documents may be 
proved either by primary or by secondary evi- 
dence. 

Scope. — There are two methods of proving a document — either by primary or 
by secondary evidence. When primary evidence is available secondary evidence 
is not admissible, Where a copy of a document is admitted in the Court below 
without any objection, objection to the admissibility of the same should not be 
allowed in the appellate Court. 31 C. 155. 

,, 62. Primary evidence means the docu- 

Pnmary evidence. ment itself produced for the inspection of the 

Court. 

Explanation /. — Where a document is executed in several parts, each 
part is primary evidence of the document. 

Where a document is executed in counterpart, each conterpart being exe- 
cuted by one or some of the parties only, each counterpart is primary evi- 
dence as against the parties executing it. 

Explanation 2. — Where a number of documents are all made by one un- 
iform process, as in the case of printing, lithography, or [hotography, each in 
primary evidence of the contents to the rest, but where they are all copies 
of a common original, they are not primary evidence of the contents of the 
original. 

Illustration. 

' ' A person is shown to have been in possession of a number of placards, all printed 
at one time from one original. Any one of the placards is primary evidence of 
the contents of any other, but no one of them is primary evidence of the contents 
of the original. 

Explanation 1 . — Where a morigage deed has been executed in duplicate, each 
part would be primary evidence of the document under this section. U. B. R. 
(1892-1896) Vol, n, 234. '^Duplicate originals’^ or copies executed by all parties 
are primary evidence against all such parties. Counterparts or copies executed by 
certain parties only, are primary evidence against such parties only {Cockle Cas. 308). 

« j 63. Secondary evidence means and 

Secondary evidence. includes- 

(1) certified copies given under the provisions hereinafter contained 5 

(2) copies made from the original by mechanical processes which in 

themselves insure the accuracy of the copy, and copies compared 
with such copies ; . 

(3) copies made from or compared with the original ; 

(4) counterparts of documents as against the parties who did not 

execute them ; 

: (s) oral accountsf of the contents of a document given by some person 

' : . who has himself seen it. 

; . Illustrations^ 

aph of an original is secondary evidence of its contents, though 


_ _ . 

the two ha^%^iptot; been compared, if it is proved that the thing photographed was 





{b) A copy compared with a copy of a latter made by a copying machine is 
secondary evidence of the contents of the letter, if it is shown that the copy made 
by the copying machine was made from the original. 

(<:) A copy transcribed from a copy, but afterwards compared with the original, 
is secondary evidence : but the copy not so compared is not secondary evidence 
of the original, although the copy from which it was transcribed was compared with 
the original. 

Neither an oral account of a copy compared with the original, nor an oral 
account of a photograph or machine-copy of the original, is secondary evidence of 
the original. 

Scope. — This section is exhustive of the kinds of secondary evidence admissible 
under the Act 43 L. J. 37, ; see also 10 Inch Cas. 852. 

OlaiUse(i), — Certified copies mean copies signed and certified as correct by 
officials having custody of originals. They are allowed as evidence by various 
statutes, {Cockle Cas, 323). 

Clause ( 2 ) — Vide Illustrations {b) and {c). 


Clause (3)-— This clause includes copies proved by oral evidence to have been 
examined with and to cc)rrespond with the originals. The witness may either have 
examined the copy which another person, not called as a witness read from the 
original. All public documents may be proved in the manner, but certified or office 
copies are generally used when available. {Cockle Cas, 323). See also 1924 Nag. 
375 ; 2 oL. W. 719. Printed copy of the depositions of a party to the former suit 
made in English, which depositions came up to the Madras High Court in 1900 
on appeal, is admissible in evidence. A. I. R. 1929 Mad. 187=115 Ind. Cas. 147. 

Clause ( 4 ) — ‘‘Counterparts” or copies executed by certain parties only, are 
primary evidence against such parties only. Cockle Cas, 308. 

Clause ( 5 ).-— 66 Ind. Cas. 557 ; 36 Ind. Cas. 696. “Seen” includes also “read 
over.’* 73 Ind. Cas. 654. See also 71 Ind. Cas. 654 ; 3 Bur. L. J. 172 ; 22 A. L. J, 
864=80 Ind. Cas. 939 =(i 924 ) All. 792. 

Illastration (c) — A copy of a copy is inadmissible in evidence. 54 Ind Cas. 
941 = 1 P. L. T. 47 ; 7 A. 738. 

Cases. — No secondary evidence can be given of a document, which is- not 
proved to have been written by the accused or to have, ever existed. 8 A. L. J. 
302= 12 Cr. L. J. 259=10 Ind. Cas. 852. It is not open to the. appellate Court to 
consider whether the provisions as to secondary evidence have been complied with. 
3 Pat L. T. 397. A statement made by a party or his authorised agent in a pre- 
vious suit, in which he refers to a document which is against his interest, is secondary 
evidence of that document. 53 Ind. Cas. 667. See also, 25 M, L. T. 19. A transla- 
tion of a pmwanah or grant is not secondary evidence of that grant and so it is not 
admissible in evidence. 35 Ind. Cas. 201 = 4 L- W. 331. 


64 . Documents must 
primary evidence except in 
after mentioned. 


be 

the 


proved by 
cases herein- 


Proof of documents by pri- 
mary evidence. 

gQOpe --.-Secondary evidence is not admissible where loss of primary evidence 
is not pmved. U, B. R. (1892-1896), As regards documents the best evidence in 
the possession or power of the party tendering it must be given. Generally, the 
best evidence of a document is the original document, which is “pru^^ry evidence** 
of its contents. Such original must be produced unless its absence is accounted for. 
Macdonald, Eva?is,2i L. J. C. P. 141. The original document must be produced 
whenever there is a question as to its contents or terms, unless for special reasons 
secondary evidence is allowed. 72 - v, Elworthy^ L. R. i C. G, R. 103 = 37 L. J. M. 
C V Hmit 3 B. and Aid, 566. But when the loss of the original has not been 

Dwed and* inspite of that the Court of first instance admitted a copy of the sale 
certificate, without any objection from the other party* no objection can be taken in 
the appellate Court. 3 L. B. R. 4 ^* , r 

65 - Secondary evidence may be given 
Cases in which secondary the existence, ' condition, or contents of a 
evidence relating to documents (jQQu^ient in the following cases 
may be given. _ , ■ ■ ' " ' 

Ind. Ev.— T4 
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document is sought to be 


the' process of ; 


{a) when the original is shown or appears to be in the possession or 
power — 

of the person against whom the 
proved, dr 

of any person out of reach of, or not subject to, 
the Court, or 
of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such person 
does not produce it ; 

{b) when the existence, condition or contents of the original have beep 
proved to be admitted in writing by the person against whom it 
is proved or by his representative in interest ; 

{c) when the original has been destroyed or lost, or when the party 
offering evidence of its contents cannot, for any other reason not 
arising from bis own default or neglect, produce it in reasonable 
time ; 

(d) when the original is of such a nature as not to be easily moveable ; 

(6) when the original is a public document within the meaning of 
section 74 ; 

(/) when the original is a document of which a certified copy is per- 
mitted by this Act, or by any other law in force in British India, 
to be given in evidence ; 

(g) when the original consists of numerous accounts or other documents 
which cannot conveniently be examined in Court, and the fact 
to be proved is the general result of the whole collection. 

In cases (a) (c) and (d) any secondary evidence of the contents of the 
document is admissible. 

In case the written admission is admissible. 

In case (e) or ( /), a certified copy of the document, but no other kind of 
secondary evidence, is admissible. 

In case (^), evidence may be given as to the general result of the documents 
by any person who has examined them, aud who is skilled in the examination 
of such documents. 

Clause (a) — Secondary evidence of a document is admissible when the original 
is in the possession of an adverse or opposite party, who refuses to produce it after a 
proper notice to produce. The object of a notice to produce is merely to give the 
other party sufficient opportunity to produce the document if he pleases, and not 
that be may have time to consider the terms of the document and to prepare evi- 
dence or argument in suport of or against it. Therefore, where the document is in 
Court at the time of the trial, a notice to produce it immediately is sufficient to 
render secondary evidence of its contents ^ admissible if it be not produced. 21 L. J. 
Ex, 925 ; 314. Secondary evidence of a document is also admissible 

when the original is in the hands of a stranger, or third person, who is, on the ground 
of privilege, not compellable by law to produce it, and whe refuses to do so, either 
when summoned as a witness with a ''subpoena duces tecuirC'^ or when sworn as a 
witness without a subpoena if he admits that he has the document in Court. Mills 
V, Oddy^ 6 C. and P. 728 ; Cockle Cas^ 316. But where he can be compelled to 
produce the document, secondary evidence is not competent, R, v. Inhabitants of 
Leanfaethly^ 23 L. J. M. C. Cockle Cas^ 317. The law requires that a party 
shall do all that he can legally do to compel production of a document by a stranger 
before he puts in secondary evidence against an opponent. Cockle Cas, 318 ; see 
;; also 12 Ind. Cas. 861 ; 31 Ind. Cas. 892. 

' \ Oasea—L. R. 3- A. 8 ; 1922 (Bom.) 177 ; 3 Lah. 282 ; 67 I.C. 237 ; 4 Lab. L.J. 418 • 
66 Ind. Cas. 360 ; 24 O. C. 272 ; 62 Ind. Cas. 60 ,* 62 Ind. Cas. 444 ; 23 Bom. L. R. 
?;b6 ; 49 Ind- 507 ; 41 A. S92 ; 35 Ind. Cas. 328 ; 34 Ind. Cas. 153 ,• 23 C. L. L 
^ 861 ; L. R, 4A 201571. Ind. Cas. 825 ; 1923 Rang, 03 : L. R. 

T Ind. Cas. 568 5 l6 C. 753 j 26 C 53. 



•Secondary evidence of the contents of a document is admissible when 
(18977-1901) Vol. IL 382. But it must be shown 
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that proper search has been made for it What is proper search depends on the 
nature and value of the document. More careful search will be required for a 
valuable than for a useless document. {Brewster v, Sewell^ 3 B. & Aid. 296 ; Cockle 
318). Such evidence is not admissible by mere assertion of loss, L, R. 3A, 
539 ; see also 67 Ind. Cas. 565 ; 4 Lab. 416 ; 49 Ind. Cas. ioo6 ; 32 Ind. Cas. 399 ; 45 
Ind, Cas. 888. Whether or not sufficient proof of search for or loss of an original 
document, to lay a ground for the admission of secondary evidence, has been given, 
is a point proper to be decided by the Judge of the first instance and depends very 
much on his discretion . A. I. R. 1929 Nag. 288. 

Clause (d).— Secondary evidence of a document is admissible where the original 
cannot be brought to Court ; because it is physically impossible to bring the origi- 
nal, as in the case of writings on walls, tombstone and the like. Mortimers. M^calh 
an^ 4 Jur. Cockle Cas, 321. 

Clanse (e). — Secondary evidence of a document is admissible where the original 
cannot be brought to Court, because the law does not allow, or require, the original to 
be brought to Court, on grounds of public convenience, as in the case of public regis- 
ters and. other ‘’Public Documents'’ including the books of the Bank of England. 
Mortimer v. Macallart^ 4 Jur. i72^Cockle Caa, 321. So long as the original is in 
existence no secondary evidence other than a certified copy is admissible. 63 P. R. 
1878. See also 17 C. P. L, R. 161 ; 2 Bom. L. R. 533 ; 10 C. P. L. R. 59 ; 34 C. 
293 ; 22 c. w. N. 742. 

Clanse (f).' — A registration office-copy of sale deed is admissible, ii Ind. Cas. 
50 j 36 Ind. Cas. 673. 

Clanse (g).— Vide 2 Lah. L. J. 714 ; 6 M. 80 ; 5 C. 568. 


66 . Secondary evidence of the contents of the documents referred to in 

Rules as to notice to produce, 65, clause («), shall not be given unless 

^ the party proposing to give such secondary evi- 

dence has previously given to the party in whose possession or power the 
document is [or to his attorney or pleader,] such notice to prodoce it as is 
prescribed by law ; and if no notice is prescribed by law, then such notice as 
the Court considers reasonable under the circumstances of the case ; 

Provided that such notice shall not be required in order to render secon- 
dary evidence admissible in any of the following cases, or in any other case 
in which the Court thinks fit to dispense with it : — 


(1) when the document to be proved is itself a notice ; 

( 2 ) when from the nature of the case, the adverse party must know that 

he will be required to produce it ; 


( 3 '! when it appears oris proved that the adverse party has obtained 
possession of the original by fraud or force ; 

(4) when the adverse party or his agent has the original in Court ; 

(5) when the adverse party or his agent has admitted the loss of 

the document : 

( 6 ) when the person in possession of the document is out of reach of, or 

not subject to, the process of the Court. 

Lagislative changes. — The words within brackets have been inserted by Act. 
18 of 1872. 

Scope. — Secondary evidence of a document is admissible when the original is in 
possession of an adver£e or opposite party, who refuses to produce it after proper 
notice to produce. Dwyer v, Collins,, 21 L. J. Ex. 225 ; See also 34 Cr. L. J, 305. 
A Court can in exercise of the discretion reserved to it by this section, dispense with 
the issue of a tiotice to produce it. 36 Ind. Cas. 696. No objection should be allo- 
wed to be taken in the Appellate Court as to the admissibiity of a copy of a docu- 
ment which was admitted in evidence in the first Court without any objection. 34 , 
Ind. Cas. 539=216 P. W. R. 1912. It is doubtful if a proforma defendant who is not 
interested in suit property or in the decision of the case is an “adverse party’’ within , 
the meaning of Proviso (2). 37 A. L. J. iogi=ii8 Ind. Cas. 663= A. I. R. 1929 A. 680. 
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67. If a document is alleged to be signed or to have been written wholly 
. or in part by any person, the signature or the 

Proof of signature, and jjandwriting of so much of the document as is 

lid trhavf srgneTorTvrilten 

document produced. proved to be in his haiidwritiiig* 


Scope. — To prove the execution of a bill of sale executed in their favour by the 
plaintiff's father, the defendant called a who deposed that the vendor came 
before him accompanied by witnesses, and acknowledge the execution of the deed, 
which was then registered. The lower appellate Court found it was sufficiently proved. 
On special appeal to the High Court it was contended that the execution was not 
sufficiently proved under this section. JHeldy that the proof of execution was sufficient : 
direct evidence of handwriting of the executant was not necessary under^ s, 67. 12 B. 
L. R. App. 16. This section does not require the subscribing witnesses to a 
document to be necessarily produced. 21 W. R. 429. Although^ under ^ s. 67 no 
particular kind of proof is required for the purpose of establishing the fact of 
execution, it must nevertheless be shown to ihe satisfaction of the Court that the 
mark or signature denoting execution was actually fixed to the document by 
the person who professed to execute it. A Court is not bourid to treat registration 
or endorsement as conclusive proof of the fact of execution. 46 Ind. Cas. 279= 

5 O. L. J. 19c. 

68. If a document is required by law to be attested, it shall not be 

used as evidence until one attesting witness 
Proof of execution of docu- bas been called for the purpose of 

ment required by law to be execution, if there be an attesting 

attested. witness alive and subject to the process of the 

Court and capable of giving evidence. 

'^Provided that it shall not be necessary to call an attesting^ witness in 
proof of the execution of any document, not being a Will, which has been 
registered in accordance with the provisions of the Indian Registration Act, 
1908, unless its execution by the person by whom it purports to have been 
executed is specifically denied/*^ 

' Scope. — When a document is (required by law to be) attested, one of the attesting 
witnesses must be called in order to prove it, if he be alive and capable of giving 
evidence. AdoU v. Plumber i Douglas, 216 ; Cockle Cas, 931. Ascribe is not an 
attesting witness. 35 A 354 * 20 C. W. N. 699; 5 N. L. R. 3. Co?itra 41 M. 
535. Where only an attestor proved a mortgage bond attested by more than 
two witnesses and where its due execution was not denied, held that having regard 
. to s. 68^ the document may be taken as properly proved. 29 C. 355 = 6 C. W, N. 
395. Sale-deed and surety bond do not require to be proved by attesting witnesses. 
30 Ind. Cas, 64 ; 26 C. 222 = 3 C. W. N. 228. An unattested mortgage document 
cannot be proved even as containing a personal covenant to pay. 18 M. 29. 

Such objection cannot be taken for the first time in the appeal. 13 M. L. J. 143. 

Where the requisite attestation is wanting that involves a question conclusively 
as to the validity of the transaction; whereas, where an attesting witness, who 
ought to have been called, has not been called, that raises a question exclusively 

as to proof and admissibility. 2 M. L. T. 175=17 M. L. J. 213 = 30 M. 251. It 

is not necessasy that two attesting witnessess should be called when two are alive 
nor that even assuming that one only need be called, he should at least be made 
10 prove that another attesting witness besides himself saw the execiuion. 39 
M.L. 1.463=21 M. L. T. 213=58 Ind, Cas. 80. Mere proof of the genuineness 
of the signature if^ the executant of a document does not dispense with the proof of 
its proper attestation of the document is one required by law to be attested 
before it can effectuate a transfer. 55 Ind, Cas. 501. 

f^roviso. — The effect of this proviso is that if the document in question be 
not a Will and if it be a registered document, no attesting witness need be called to 
prove its execution unless its execution is specifically denied by the other party. All 
the cases laying down a contrary, principle are made obsolete by this proviso. 

, 3 rm>proviso has been added By Act 3 1 of 1926. 
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A. I. R, 1923 Sind, 235 ; 33 C. W. N. 248, The amendment of s. 68 of the Evidence 

Act by Act XXXI of 1926 is a provision relating to processual law and not to 

substantive law and therefore must be taken to be retrospective in its operation. 
57 M. L. J, 588=1929 Mad. 881, 

Cases*— 6 N. L. R. 152 ; 2 C. W. N. 603 ; 

5 C. W. N. 454 ; A. W. N. 1897. ; 14 C. W. 

67 Ind, Cas. 87; 35 C. L. J 473 J ^4 L. W. 563 ; 

463 ; 3t6 Ind, Cas. 507 ; 48 C. 61 ; 34 C. L. J. 49S . 

234 ; 14 L. W.341 ; 91 Ind. Cas. 637 ; 53 Ind. Cas. 79 ; 4 Pat. L. J. 511 ; i Pat. 
L. J, 369 ; 22 C. W. N. 444 ; 7 L. W. 241 ; 43 Ind. Cas. 919 ; 16 A. L. J. 121 = 40 A. 
256 ; IS A. L. J. 167 = 39 A. 112 ; 15 A. L. J. 164 69 Ind. Cas. 284 ; 27 C. W. N. 

263 ; 1923 Nag. 322 ; 1923 Lah. 174. 

69. If no such attesting witness can be found, or if the document purports 

„ ^ , . to have been executed in the United Kingdom, 

Proof where affooinn- . . . . * 


5 C. W. N. 454 ; 29 C. 355 ; 
N. 1046 ; 22 Bom. L. R. 136 ; 
2 Pat. L. T. 614 ; 59 M. L. J. 
61 Ind, Gas. 125 ; 60 Ind. Cas. 


witness found. 


no attesting proved that the attestatioij of one 

attesting witness at least is in his handwriting, and 
that the signature of the person executing the document is in the handwriting 
of that person. 

Soope.—This section is applicable only in cases where the document in 
question is a Will or an unregistered document or if it be any other document 
in that case if its execution is specifically denied. Vzde proviso to section 68. In 
order that a case many atiract the operation of s, 69 of the Evidence Act it must , 
be proved that no such attesting witness can be found. 7 Pat. 312 = 110 Ind. Cas. 
756=A. I. R. 1928 Pat. 356. 

Notes. — The plaintiffs sued the heirs of a mortgagor on a mortgage-deed, 
execution of which was denied. In order to prove the deed, witnesses were 
examined who were acquainted with the handwriting of two of the attesting wit- 
nesses, who were admittedly dead. There was no evidence on record to show 
that the other attesting witnesses were not alive or were not subject to the process 
of the Court. There was only a statement by the plaiiitifPs pleader to the effect 
that he had been unable to ascertain their whereabouts. ^ Held^ that under the 
provisions of the Eviden^^e Act, evidence could not be admitted to prove the signa- 
ture of the attesting witnesses until the absence of all the attesting witnesses had 
been duly accouiite 1 for. 21 Ind. Cas. 225. See also34 A. 615 ; 10 A. L J. 217 j 
35 A. 364 ; 27 Ind. Cas. 866. When the Court of first Instance- comes to a finding 
as to a document having been “legally proved” within the meaning of this section, 
it cannot be legally interfered with by the appellate Court, especially when no 
objection was taken to the admissiblity of the document at the time of the hearing. 
32 Ind, Cas. 766. Ss. 68 and 69 read together were intended to lay down how 
a document which was required by law to be attested, could be proved, and the 
intention was, that if the provisions of the sections as to proof was complied 
with the document, in the absence of any evidence to the contrar37 must be con- 
sidered proved, and that it was not the intention of the legislature that an 
attesting witness or some other witnesses should have to prove further that 
the document was in fact signed by the mortgagor in the presence of at least two 
attesting witnesses. 39 A. 109=41 Ind. Cas. 171. An illiterate witness may be an , 
attesting witness. 12 A. L J- 1114, 

70* The admissioa of a party to an attached document of its execution- 

by himself shall be sufficient proof of its exe- 
■ y ciition as against him, though it be a docu- 
ment required by law to be attested. 

71. If the attesting witness denies or does not recollect the execution 

of the document, its execution may be proved 


Admission of execution 
party to attested document. 


Proof when attesting witness 
denies the execution. 


by other evidence. 


Scope.— Now this section is to be read subject to the proviso to section 68 supra^ 
According to English law a document which requires attestation must be proved by 
one of the attesting witnesses and this is so even if the f)erson by whom the docu- 
ment was executed has admitted its execution by himself. But this section deviates 
from that view and lays down that where its execution in admitted by the party an 
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attesting witness need not be called. The term ‘‘admission’’ relates only to the 
admission of party in the course of the trial of a suit, and not to the attestation 
of a document by the admission of the party executing it. 27 C. 190 ; 7 N. L. R. 
85 ; 7 C. W. N. 384. Noil-admission of execution is effectual under this section 
unless it amounts to an acknowledgment of the formal validity of the instrument. 
36 C. L. J. 373. The word ‘‘execution*’ in this section means that the party by 
affixing his signature or mark has signified his assent to the contents of the docu- 
ment, and if a party admits that he has done this, he admits execution. 24 Bom.^ L. 
R. 1296. This section was intended to dispense with the necessity of calling 
attesting witnesses and with formally proving execution in a case where the party 
admitted it. 19 A. L. J. 855. Where there are two executants to a mortgage-deed 
attestation may be according to law in respect of one of them but not in respect of 
the other. 47 Ind, Cas. 9. The admission referred to in this section is an admis- 
sion made in the course of the proceedings in whidi the attested document is 
produced. 13 N. L. R. 197 ; see 47 B. 137 ; 3B C. L. J. 114 ; i Rang. 557 ; 74 
bd. Cas. 969 ; 74 Ind. Cas. 839 ; 27 C. 19 ; 38 A. 1=^13 A. L. J. 881=30 Ind. Cas. 
376 ; 47 Ind. Cas. 9 ; n Ind. Cas. 689=7 N L. R. 85 ; 49 C. L. J. 347 ; 1^9 


Cas. 576. 

Scope. — This section is also to be read subject to the proviso of section 68. 
Where in a mortgage suit it was found that one of the attestors was dead and the other 
either denied or did not recollect the execution of the document, the execution of 
the same can be proved by other evidence, i Pat. 154. The mere fact that the 
attesting witnesses repudiate their signatures or make statement suggesting that 
they attested at the instance of persons other than the executants or in their 
absence, does not invalidate the document, if it can be proved by evidence of a 
reliable character that they have given false testimoney. 48 Ind. Cas. 538. See 
48 Ind. Cas, 624 ; 41 All. 250. The endorsements made by the registering officer 
amount to prima facie evidence at least under this section, that the executant 
himself and as one representing, or personating him appeared before the registering 
officer and that upon being examined by the officer with reference to the document, 
he admitted he had executed it. Subject to compliance with the provisions of 
s. 68 an admission of execution, once it becomes admissible under this section, is 
good evidence in proof of execution, and there is nothing in law which prohibits 
a Court from treating it as sufficient by itself to establish the fact admitted. 13 N. 
L. R. 197. 

„ . - , , ^ 72 , An attested document not required 

qS bflaw“att«ted®‘ ''y “^y 

^ unattested. 

Oases.-— A suit was brought for sale of the mortgaged properly. It was found 
that the mortgage was not executed in accordance with law and the suit was 
dismissed. In appeal the plaintiff gave up his right under the mortgage and asked 
for and obtained a simple money decree. BeM, that the document not being pro- 
perly attested the provisions of s. 68 of the Act and did not apply, and that it was 
admissible in evidence under this section. 13 A. L. J. 553 ; 29 Ind. Cas. 363, 

73 . In order to ascertain whether a signature, writing or seal is that of 
Comparison of signature, the person by whom it purports to have been 
writing or seal with others wntten or made, any signature, writing or seal 

admitted or nroved admitted or proved to the satisfaction of the 

^ * Court to have been written or made by that 

person may be compared with the one which is to be proved, although that 
signature, writing or seal has not been produced or proved for any other 
purpose. 

The Court may direct any person present in Court to write any words or 
figures for the purpose of enabling the Court to compare the words or figures 
so written with any words or figures alleged to have been written by such 
persons. 

This section applies also, with any necessary modification to finger- 

impression. 

Legislative claanges.— The last para was added by Act 5 of 1899. 

Scope.-^Uuder this section it is not necessary that the writing which is in dispute 
must itself be. in terms express or indicate that it was written by the person to whom 
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the writing is attributed. The word "'purports” m the section means ‘‘alleged.” 14 
Bom. L. R, 3i3=!is Ind. Cas. 649. See also Rat. Un. Cr. C. 491 ; See also 48 Ind. 
Cas. 68 = 53 M. L. J. 698. Comparison of signatures is one of the modes of proving 
handwriting. Although where there is no other evidence, such proof would be re- 
garded hazardous and inclusive, it cannot be regarded as an error in law to base 
the conclusion on such proof alone, and a Court of Second Appeal would have 
no power to set aside a finding based on such comparison. i i M. L. T. 424= 
lA Ind. Cas. 741 ; see also 10 C. 1042 ; 37 C. 467 ; 16A. i5t (P. C.) ; 62 Ind, 
Cas. 882. 

Finger-impression— A Court has power to direct an accused person to make 
finger-impression and the same is admissible in evidence. So also is the evidence 
of an expert concerning finger-impression. 2 Bur. L. J. 270 ; i Rang. 759 (F. B.) ; 
1924 Rang, 115 ; 17 Cr. L.tJ. 616=35 Ind. Cas. 492. 


Public Documents. 

Public documents, The following documents are public 

documents :• — 

(1) documents forming the acts or records of the acts— 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and executive whether of 
British India, or of any other part of Her Majesty's dominions or of a 
foreign country : 

(2) Public records kept in British India of private documents. 

Cases. — Census Registers are not public documents within the meaning of this 
section. 6 Bom. L. R. 535. All the papers filed in a suit, in which a compromise is 
effected by a decision, form part of the record. Such a record is a public document, 
25 W. R. 68. Letters between district authorities are public documents 
as they form records of acts of public authorities. Hence they are admissible 
in evidence under s. 74 - 23 W. R, 272. Documents purporting to be abstract 
from, or copies of Government measurements, chittas, produced from the 
collectorate, there being nothing to show that they were the records of measure- 
ments by any Government officer, are not public documents. 7 C. 76. A 
circular by which the Director General of Post and Telegraphs notified that 
stamps of a certain kind would soon be issued to Post offices fo^ sale to the public 
was not an act or record of an act of a public officer within the meaning of s. 749 of 
the Evidence Act or an order of Government within the meaning of s. 78. 115 

Ind. Cas. 809=1929 M. W. N. 193. 

Municipal proceedings are also public documents. 19 A. 293 ; but see 30 Ind. 
Cast 643 = 16* Cr. L. J. 659. 

Will filed in the office of the Registrar General of Ceylon is not a public 
document. 23 M. 499=10 M. L. J. 310. The loan Register of the Public Debt 
office in the Bank of Bengal is a public document. 31 C. 284 = 8 C. W. N. 125. 
Registers prepared and kept under the Land Registration Acts are public docu- 
ments and admissible in evidence. 2 Pat. 839. A public document is one prepared 
by a public servant in the discharge of this official duty. Mahtah v. Kasar, 107 
Ind. Cas. 618. 


Private documents. 


All other documents are private. 


Private documents. — The list of public documents has been given in s. 74. 
That list is complete. All other documents besides those mentioned in s. 74 are 
private documents. 

76 , Every public officer having the custody of a public document, which 

rertif?er1 ronie^i of nuHir ‘O inspect, shall give that 

documents ^ P h ic qjj (jemand a copy of it on payment of 

the legal fees therefor, together with a certificate 
written at the foot of such copy that it is a true copy of such document or 
part thereof, as the case may be, and such certificates shall be dated and 
subscribed by such officer with his name and his official title, and shall 


THE INDIAN EVIDENCE ACT, 




:tS.:78 


sealed whenever such officer i3 authorized by law to make use of a seal, 
and such copies so certified shaU be called ceitified copies. 

Explanation.'-^hxij officer who, by the ordinary course of official duty is 
authorised to deliver such copies, shall be deemed to have the custody of 
such documents within the meaning of this section. 

Notes. — A right to inspect public documents is, however, assumed in this section 
of the Evidence Act. 20 M. 189. Ss. 76 and 77 refer to public documents, and are 
not applicable to kobalas. 22 W. R. 355. The contents of the jama bandi can be 
proved by the production of certified copies furnished as provided by ss. 76 and 77 
of the Act. L, R. 3 A, 386 (Rev.). 


77 , 

Proof of documents by pro- 
duction of certified copies. 


Such certified copies may be produced in proof of the contents of 
the public documents or parts of the public 
documents of which they purport to be 
copies. 

Scope.— Public documents can be proved by producing certified copies of the 
same, 3 O. C. A certified copy of the order of a Court passed upon a com- 
promise should be received in evidence, if offered in proof of the compromise, under 
this section, as it is a copy of a document forming the record of an act of a, public 
judicial officer, i A. L. J. 369, See also 22 W. R, 355 ; 14 C. 486 (P, C.) ; 10 C. L. 
R, 469 ; 10 C. 608. 

78 . The following public documents may 
be proved as follows :— 


Proof of 
ments. 


other official docu- 


(j) Acts, orders or notifications of the Executive Government of British 
India in any of its departments or of any Local Government or 
any department of any Local Government, — 

by the records of the departments, certified by the heads of those 
departments respectively, 

or by any document purporting to be printed by order of any such 
Government : 

(2) The proceedings of the Legislatures, — 

by the journals of those bodies respsctively# or by published Acts or 
. abstracis, or by copies purporting to be printed by order of 
.'.u Government: 

: (3) Proclamations, orders or regulations issued by Her Majesty or by 

! the Privy Council, or by any department of Her Majesty^s 

Government, — 

by copies or extracts contained in the London Gazette, or, purporting 
to be printed by the Queen’s Printer : 

(4) The Acts of the Executive or the proceedings of the Legislature of a 
foreign country, — 

by journals published by their authority, or commonly received in 
that country as such, or by a copy certified under the sea! of 
the country or sovereign, or by a recognition thereof in some 
public Act of the Govenor General of India in Council : 

, (s) The proceedings of a municipal body in British India, — 

vt: ‘ by a copy of such proceedings, certified by the legal keeper thereof, or 
by a printed book purporting to be published by the authority 
of such body : 

„ . (6) Public documents of any other class in foreign country, — ; 

} ' original, or by a copy certified by the legal keeper thereof, 

. , with a certificate under the seal of a notary public, or of a British 

Consul or diplomatic agent, that the copy is duly certified by 
officer having the legal custody of the orginal, and upon 

, y/' character of the document according to the law of 

' 
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Scope. — Besides certified copies there are special ways of proving certain public 
documents which are pointed out in this section {Cunningham Ev. 170.). 

Clause— (s)— 30 Ind. Cas. 643=16 Cr. L. J, 659; 17 C. W. N, Ind. 

Cas. 651. 

Clause. (6)—- IS C. W. N. 1053= 14 C. L. J, 375. 

Presumptions as to Documents. 

79 . The Court shall presume every document purporting to be a certir 

„ . ^ . ficate, certified copy or other document, which 

CO »'=y i-decl„od ?obo .d™|,b,o .evidence 

of any particular fact and which purports to be 
duly certified by any officer in British India, or by any officer in any Native 
State in alliance with Her Majesty, who is duly authorized thereto by the 
Governor-General in Council, to be genuine : 

Provided that such document is substantially in the form and purports to 
be executed in the manner directed by law in that behalf. 

The Court shall also presume that any officer by whom any such docu- 
ment purports to be signed or certified, held, when he signed it, the official 
character which he claims in such paper. 

Boope.— The registering officer's evidence is not necessary to prove the certi- 
ficate of registration the genuineness of which is to be presumed under this section. 
71 Ind. Cas. 805, 

80 . Whenever any document is produced before any Court, purporting 

^ record or memorandum of the evidence, 
»' Pp given b, a .U-’ 

^ judicial proceeding or before any offi- 
cer authorized by law to take such evidence or 
to be a statement or confession by any prisoner or accused person, taken in 
accordance with law, and purporting to be signed by any judge or Magistrate, 
or by any such officer as aforesaid, the Court shall presume— 

that the document is genuine ; that any statements as to the circumstances 
under which it was taken, purporting to be made by the person signing it, are 
true ; and that such evidence, statement or confession was duly taken. 

Scope. — The statements as to which this section says that certain presumptions 
shall be drawn, are statements or confessions taken in accordance with the law. 
The section does not render admissible any particular kind of evidence, but only 
dispenses with the necessity for formal proof in the case of certain documents 
taken in accordance with law. Section 80 does not operate to render it admis- 
sible. The section merely gives legal section to the maxim Omnia praesumantur 
rite esse acta*^ with regard to documents taken in the course of a judicial proceeding. 

9 M. 224=2 Weir. 125. But it must purport to be signed by a Judge or Magistrate, 
and where the person taking the deposition omits to claim the position of a Judge 
or Magistrate, the presumption that he is so, does not arise. The defect may be 
supplied by oral evidence, i L. B. R, 268. A confession by an accused person 
recorded by a Magistrate, who had no jurisdiction is also admissible. To C. P. 

L. R. Cr. 16. The attestation of a deposition by a Magistrate in the presence 
of the accused is not obligatory. 10 A, I74=5A. W. N. 1888, ii ; contra 18 G. 129. 
This section has no bearing on the question of the admissibility of a statement 
made by the deceased as a dying declaration, 9 P. R. 1900 Cr. See also, ir ‘ 

;R.:' 247. .■ 

See also. 15 M. 63 ; 15 Ind. Cas. 985 ; P. L. R. 1900 Cr, 83 ; 10 C. P. L. R. 
Cr. 16 ; 7 C. W. N. 220 5 i L. B. R. 340 ; i B. [219 ; To O. C. 112 ; 60 Ind. Cas. 
437 ; 56 Ind, Cas. 160. ..v 

81 . The Court shall presume the genuineness of every,; document 

purporting to be the London Gazette or the 
Gazette of India, or the Government Gazette 
of any Local Government, or of any colony, 
dependency or possession of the British Crown, 
or to be a newspaper of journal or to be a copy 

Ind. Ev.*-i5 -■ ‘ 


Presumption as to Gazettes, 
newspapers private Acts of 
Parliament and other docu- 
ments. 
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of a private Act :of Parliament printed by the Queen's Printer, and of every 
document purporting to be a document directed by any law to be kept by any 
person, if such document is kept substantially in the form required by 
law and is produced from proper custody. 

Bng^isli Law. — The Gov'ernmeiit Gazettes of London, Edinburgh, and Dublin 
are ndmfssible (and^some times conclusive) evidence of the public, but not of the 
private matters contained therein. Phipson Ev, 296. 

82 . When any document is produced before any Court purporting 

. to be a document which, by the law in force 

Presumption as to document being in England and Ireland, 

; b. .dm-iHe In proof of .„y 

^ in any Court of justice in England or Ireland 

without proof of the seal or stamp or signature authenticating it, or of the 
judicial or official character claimed by the person by whom it purports 
to be signed, the Court shall presume that such seal, stamp or signature, 
is genuine and that the person signing it held, at the time when he signed 
it, the judicial or official character which he claims. 

and the document shall be admissible for the same purpose for which 
it would be admissible in England or Ireland. 

Scope. — **The object of this section is to give currency in the Ccurts of 
India to the presumptions which with regard to certain classes of documents 
are recognised in the English Courts. Such documents are declared to be 
admissible in India as they would be in England, and it is no more necessary in 
an Indian Court than it would be in an English Court to prove the seal or 
signature or to prove that the person signing it held the office which he claims. 
This is founded on the Evidence Act, 1851 (14 and 15 Viet. c. 99), the effect of 
which is to make admissible in any part of the King^s dominions, documents 
which without proof of the seal or signature or of the ofHrial character of the 
person by whom they purport to have been signed are admissible in English law.'' 
Cunningham Ev, This section enacts that the document shall be admissi« 

ble in India for the same purpose for which it would be admissible in England and 
Ireland. {Woodroffe Ev) 

83 . The Court shall presume that maps or plans purporting to be 

made by the authority of Government were 
Presumption as to maps or so made, and are accurate 3 but maps or 

plans made for the purposes of any cause 
. must be proved to be accurate. 

Principle. — The general ground of reception is that such documents contain 
the results^'of inquiries made under competent public authority and concerning 
matters in which the public are interested. JO 313. 

Accuracy. — Accuracy of Amin's map means accuracy of drawing and measure- 
ment. It has no reference to correctness of boundaries etc., in relation to rights 
of parties. 25 W. R. 179. Government man is admissible under this section. 
9 M. L. T. 415.^ But Government chiiias made for its private use are not admissible 
in evidence against private parties for proving the character or tenure of the lands 
described therein. 9 C. 741. A map is presumed to be accurate under 

this section. 22 W. R. 519 j 5 C, 822 ; 30 C. 291 (P. C.) = 7 C. W. N. 193 j 34 
C. L. J. 205. 

84 The Court shall presume the genuineness of every book purporting 
Presumption as to collec- ^ be printed or published under the authority 


plans made by authority or 

Governmient* 


tions of laws 
of decisions. . 


and 


reports Government of any country, and to 

^ contain any of the laws of that country. 

; . and of every book purporting to contain reports of decisions of the 

poanTry. 


_ rThe general rule, as to the proof of foreign laws, is that the law which 
13 wn£te%‘ taat:,ji^, statute law, must bs proved by a copy properly authenticated : 
and that the unwtfftQllcrIaw' must be proved by the testimony of experts, that is, 
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by those acquainted vvlih the law. (Bufr Jones Lord Chief Justice^ Denhmn 
observed in Peerage Cnse^ ri Clark and F, 85 : “There does not appear 

to be ill fact any real diiference of opinion ; there is no question raised here as 
to any exclusive mode of getting at this evidence, for we have both materials 
of knowledge offered to be. We have tfee witness, and he states the law, 
which he says is correctly laid down in these books. The books are produced ; 
but the witness describes them as authoritative, and explains iheni by his 
knowledge of the actual practice of the law. A skilful and scientific man must 
state what the law is, but may refer to books and statues to assist him in so doiog/^ 
California Civil Pro. Code lays down. “The oral testimony of witnesses skilled 
therein is admissible as evidence of the unwritten law of a sister state or foreign 
country, as are also printed and published books of reports of decisions of the 
Courts of such state or country, or proved to be commonly admitted in such 
Courts.*' 

85 ^ The Court shall presume that every document purporting to be a 
„ . - power of attorney, and to have been executed 

auorne^^^^^^^ powers-of- 5gfQj.g^ authenticated by, a Notary public, 

" ^ A or any Court, Judge, Magistrate, BritishCon- 

sul or Vice-Consul, or representative of Her Majesty, or of the Government 
of India, was so executed and authenticated. 

Oases. — A power-of-attorney given by the executors under a will to a certain 
person authorising him to apply for letters of administration, did not purport to 
have been sxecuted in the presence of a Notary Public or any other of the persons 
designated in this section, 21 M. 492. In order to comply with the provisions of 
this section, the power-of-attorney must be executed before or be authenticated by 
one of the persons mantioned in the section. 16 C. 776. This section is mandatory. 
When a document purporting to be a power-of-attorney and to have been executed 
before, ^ and authenticated by, a Notary Public is produced before the Court, an 
affidavit of identification as to the person purporting to make the power-of-attorney 
being the person named therein is unnecessary. 9 C. W. N. 986= C. 625. 
The language of the section does not warrant the assumption that the provision 
contained in this section is of an exhustive character and that other legal modes 
of proving the execution of a power-of-attorney are nod admissible. 21 M. 492. 

A registered power-of-attorney is admissible in evidence to prove the agency under 
this section and unless its genuineness is suspected in which case proof of its 
execution can be called for, the agent should be allowed to appear and act within 
meaning of O. Ill rule 2 of C. P. Code. 33 Ind. Cas. 661. 

86. The Court may presume that any document purporting to be a 
^ , certified copy of any judicial record of any 

jSS pa/t of do- 

records. minions is genuine and accurate, if the docu- 

ment purports to be certified in any manner 
which is certified by any reptesentative of Her Majesty or of the Government 
of India [in or for] such country to be the manner commonly in use in that 
country for the csrtificatioa of copies of judicial records, 

[An officer who, with respect to any territory or place not forming part of 
Her Majesty’s dominions is a Political Agent therefor, as defined in section 
3, clause (4o\ of the general Clauses Act, I897, shall for the purposes of this . 
seciion, be deemed to be a representative of the Government of India in and 
for the country comprising that territory or place]. ■ - 

liSgislatiV© oliangos. — The words within brackets have been 

substituted by Act 3 of 1891. The last para has been substituted by Act V of 

Boope. — This section lays down that if a copy of a foreign ’ record 

purports to be certified in a given way, the Court may presume it to be genuine' ,, 
and accurate, The section, however, does not exclude other proof; - 2 Bom, L. R.' 
562 ; 27 C, 639=4 C. W. N. 439 C.) ; S Mad, Jur. 14 5 . 23 W. R. The 

certificate required by law under this section cannot be dispensed with here bacause 
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Oases. — It is doubtful whether the notification in the Calcutta Gazette of the 
8th April, 1879, by the then Deputy Commissioner of Cooch Behar, regarding the 
mode of certifying copies of judicial records as correct copies, after the Governor 
General in Council had, under s. 434 of the Civil Pro. Code, notified that decrees of 
Cooch Behar Courts might be executed as if they were decrees of Briiish Indian 
Courts, was a compliance with the provisions of this section of the Evidence Act, 
when there was a representative of the Government of India resident in Cooch 
Behar. 14 C. 546. 

87* The Court may presume that any book to which it may refer for in- 
r, formation on matters of public or general 
maVs and charts. ’ interest, and that any published map or chart, 

* the statements of which are relevant facts and 

which is produced for its inspection was written and published by the person, 
and at the time and place, by whom or at which it purports to have been 
"written or published. 

Scope. — A Court is justified in referring to books published long before the 
suit, in which the usage of the institution and its history are described both being 
matters relevant to the suit. 15 M. 241. 

The Court may presume that a message, forwarded from a telegraph 
^ , office to the person to whom such message pur- 

Presumption as to tele- addressed, corresponds with a 

grap ic messages. message delivered for transmission at the office 

frorn which the message purports to be sent ; but the Court shall not make 
any presumption as to the person by whom such massage was delivered for 
transmissioni 

Scope. — This section allows the Courts to treat telegraphic messages received, 
as if they were the original sent, with the exception, that a presumption is not to 
be made as to the person by whom they were delivered for transmission and, 
unless the non-production of the original is accounted for secondary evidence of 
their contents is inadmissible. U. B. R. (1847-1901). Vol. ii, 384. The Court 
is forbidden by the express provisions of this section to make any pretiumption as 
to the person by whom the telegram was sent. 42 M. 885 = 37 M. L.. J- 81. 

^ j 89. The Court shall presume that every 

Presumption as to due exfecu- (j^cument, called for and not produced after 
tion, etc., of documents not ^ ^ ^ 

produced! notice to produce, was attested, stamped and 

^ , executed in the manner required by law. 

Notes.— 'Where the attesting witnesses of a mortgage deed were dead, where 
it was proved that the mortgagor had executed the deed and that it had been 
returned to him at the time of the sale of the mortgaged property to the mortgagee 
and where the mortgagor failed to produce the deed before Court, though called 
upon to do so : Held that the execution of the mortgage deed was in view of this 
section of the Evidence Act satisfactorily established irrespective of the provisions 
of s. 68. 34 Ind. Cas. 168. 

90. Where any document, purporting or proved to be thirty years old, 

produced from any custody which the Court 

tbkwrold ^ particular cLe considers proper, the 

^ * Court may presume that the signature and 

every other part of such document, which purports to be in the hand-writing 
of any particular person, is in that personas handwriting, and, in the case 
of a document executed or attested, that it was duly executed and attested 
by the persons by whom it purports to be executed and attested. 

, ;Hxflaml^*on---Docm'nents are said to be in proper custody if they are 
in the place ill which and under the care of the person with whom, they 
wMljd naturally be ^ but no custody is improper if it is proved to have had a 
legitimate origin, or if the circumstances of the particular cases are such as 
to tender such ,^,n origin probable. 

This expianatipn applies also to section 81 . 
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Illustrations. 

{a) A has been in possession of landed property for a long time. He produces 
from his custody deeds relating to the land, showing his titles to it. The custody 
is proper. 

{b) A produces deeds relating to landed property of which he is the mortgagee. 
The mortgagor is in possession. The custody is proper. 

{c) A, a connection of B, produces deeds relating to lands in B's possession which 
were deposited with him by B for safe custody. The custody is proper. 

Scope. — A document thirty years old e. a document dated thirty years back 
proves itself, if produced from proper custody as an ancient document. Anderson v. 
Weston, 9 L. J. C. P. 194. The rule that “ancient documents^" or those thirty 
years old, prove themselves, or in other words, are presumed to have been duly 
executed applies only to those coming from proper custody ; that is, not necessarily 
from the strictly legal or most proper custody but from any custody consistent 
wdth their genuineness and legitimate origin, in which they might reasonably be 
expected to be found if they are what they purport to be. Bishop of Meath v. Mayor 
i?/ 3 Bingham, N. C. 183 ; Cockle Cas. 333. Under this section the 
Court can presume the genuineness of a document which was not thirty years old 
either on the date of the suit or in the date of its production but was thirty years 
old on the date when arguments were heard. 54 Ind. Gas. 368 ; see also 33 C. L. J, 
382 ; 60 Ind. Cas. 96 ; 41 M. L. J. 310 ; 57 Ind, Cas. 786 ; 61 Ind, Cas. 959 ; 61 

Ind. Gas, 125 ; 52 Ind. Cas. 314 ; 49 ind. Cas. 419 515 N. L. R. 192 ; 6 O. L. J. 

311 ; 26 Ind. Cas. I17 j 13 A. L. J. 921 ; 2. L. W. 509 ; 5^^ W. R. 1915, 

No presumption can be made in favour of a copy of a document under this 
section, 16 N. L. R. 106=55 4^^ ? contra, 16 L. W. 462 ; 16 L. W. 839 ; 

29 C. L. J, 577. The fact that a document is more than 30 years old and is 
registered and that the genuineness of the signature of its executant on it is admitted 
may go to raise a presumption as to its genuineness. But such a presumption does 
not exclude the right of the person against whom the document is set up to rebut 
that presumption by showing that it was not properly attested and was therefore 

inoperative. 55 Ind. Cas. 501. It is open to a party when producing an old docu- 

ment to rely on the presumption under this section and also on its proof and the 
Court may presume a deed to be genuine even though it is not satisfied with the 
evidence tendered to prove its execution. 49 Ind. Cas. 419. In the case of a copy 
of a document 30 years old this section empowers the Court to presume that the 
copy is in the hand- writing of the person in whose handwriting it purports to be. 

31 Ind. Cas. 579. A Court is entitled to presume under this section that a sale 
deed more than 30 years old is genuine. 35 Ind. Cas. 598, In practice a Court 
does not generally decide whether it will make the presumption or not under this 
section, until all the evidence in the case is before it. 10 A. L. J. 87. Where 
the Coimt of first instance presumed a document to be genuine under this section, 
it was competent for the first appellate Court to hold that it should not be presumed 
to be genuine and to reject it without calling for farther proof of the same. 22 M. L, 

J. 217 = 14 Ind. Cas. 394. 

Cases.— 75 Ind. Cas. 57 ; 73 Ind. Cas. 66 ; 32 M. L. T. (H. C.) 89 ; 50 C. 526 ,* 

75 Ind. Cas. 660 ; 1923 Bom. 364 ; 1923 Bom. 293 ; 4^ Mad. 92 ; 1923 A. 420 (2) ,* 

27 C. W. N. 964 ; 9 O. & A L. R. 893 ; 13 A. L. J. 921 ; 19 O. C. 321 ; 97 P, W. 

R, 1916=34 Ind. Cas. 168. 


CHAPTER VI. 

Of the Exclusion of Oral by Documentary Evidence. 


91. When the terms of a contract, or of a grant, or of any other dis- 
position of property, have been reduced to the 
form of a document, and in all cases in which 
any matter is required by law to be reduced to 
the form of a document, no evidence shall be 
given in proof of the terms of such contract, 
grant or other disposition of property, or of such matter, except the docu- 
ment itself, or secondary evidence of its contents in cases in which secondary 
evidence is admissible under the provisions hereinbefore contained. 


Evidence of terms of con- 
tracts, grants and other dis- 
positions of property reduced 
to form of document. 
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Execpiioni . — When a public ofScer is requir^ed by law to be appointed in 
writing, and when it is shown that any particular person has acted as such 
officer, the writing by which he is appointed need not be proved. 

Exception 2 , — Wilis [admitted to probate in British Iiidiaj m be proved 
by the probate. 

Explanation 1 —This section applies equally to cases in which the 
contracts, grants or dispositions of property referred to are contained in one 
document and to cases in which they are contained in more documents 
than one. 

Explanation 2 . — Where there are more originals than one, one original 
only need be proved. 

Explanation J.— The statement, in any document whatever, of a fact other 
than the facts referred to in this section, shall not preclude the admission of 
oral evidence as to the same fact. 

Illusirathns. 

[a) If a contract be contained in several letters, all the letters in which it is 
contained must be proved. 

(b) If a contract is contained in a bill of exchange, the bill of exchange must 
be proved. 

(^) If a bill of exchange is drawn in a set of three one only need be proved. 

\d) A contracts, in writing, with B, for the delivery of indigo upon certain terms. 
The contract mentions the fact that B had paid A the price of other indigo contracted 
for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other, indigo. The 
evidence is admissible. 

{e) A gives B, a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

Legislative Changes.— The words within brackets in exception 3, were substi- 
tuted for the words “under the Indian Succession Act’* by the Indian Evidence Act, 
iByi (i8 of 1872) s. 7. 

Scope. — The general rule laid down in this section is that when the terms of a 
contract , have been reduced to writing no evidence shall be given in proof of the 
terms of a contract except the document itself, or in certain cases, secondary evidence 
of its contents. But this rule is subject to the important exceptions contained in 
ss..9Sand97f 30 M. 397 ; L. B. R. (1872— 1892), 650. Where the document con- 
taining the transaction is inadmissible for want of registration, no other evidence of 
the terms of the contract can be received. L B. R. (1872 — 1892), 133. When the 
’ contract between the parties has been reduced to writing no evidence of it is 
admissible except the writing itself. U. B. R. (1897 — 1901) Vol. ii, 396. A question 
is to who the contracting parties are not a question as to the terms of the contract 
within the meaning of this section. 31 M. 45. 

Principle. — This rule is founded on the best evidence principle. {PMpson 
Ev, 506). 

Coiitra<ot. — It seems more probable that the word ‘‘contract*’ was employed in a 
wide and general sense with reference to the whole of the transaction or transactions 
between all the parties in their several respective relations. U. B. R. (1892 — 1896) 
Vol. II. 354* 

Grrant.— It is doubtful whether the word 'grant* in this section means a grant of 
property only or refers to other grants also. 27 M. 30. 

Application. — Where a privata transaction is required by law to be in 
writing, e. g, a Will, contract under the statute of frauds, or marine insurance, 
or where a contract, grant or other disposition of property though not 
y so pqtiired, has been reduced 10 writing by agreement of the parties 
’ and is intended to be complete and operative as such,*— no extrinsic evidence is 
admissible to. supersede the document, or to prove the transaction independently, 
C-H applicable even when the real terms were acted 

" upon t)bfor€; reduction to writing and, although the document itself is inadmissible 

stamp; Where, however, the oral 
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transaction is independent of the document, g.. where the possession of goods was 
taken on a certain understanding, although a receipt and inventory was also signed, 
or, where a loan of money is secured collaterally by a promissory note, ora! evidence 
of the former is admissible. Even between strangers, the terms of the ttansaction 
can only be shown by the production of the document itself and not by oral testi- 
mony. {Phipson Ev, 509), 

Exception ( 1 ). — The law assumes that any act done in pubiic or any formal 
act privately performed will be done in due form by the person authorised to perform 
it. Harris v. Knight, 15 P. D. 170. 

Exception ( 2 ). — The probate of a Will is in the nature of a public document, 
for it records the act of the Court in admitting the Will to probate. Moreover, a 
copy of the probate can be seen by any one at Court on payment of requisite fees. 
It constitutes the legal proof of the title of an eKecutor and it is conclusive against 
all the world. It is a copy of the Will sealed Avith the seal of the Court granting the 
probate, and attached to a certificate which states that the Will has been proved and 
registered, and that administration of the goods of the deceased has been granted 
to one Of more of the executors named therein. \Vide Powll Ev, 

Explanation ( 1 ).— Vide illustration (/?), 

Explanation ( 2 ). — Vide iilastration (^r). 

Explanation ( 3 ). — Vide illustration (d) and (^) — Extrinsic evidence is 
sometimes admissible to prove the existence as distinguished from the terms of a 
transaction or relationship which has been reduced to writing. Payments of money 
may be proved by oral testimony, although a receipt for the same exists. 7 W. 

R, 384 ; 4 B. 126 ; I A. 442 ; 3 M. 533 ; 27 C. 951 (P. C.) = 4 C. W. N. 631. 


92 . When the terms of any such contract, grant or other disposition of 
„ , . r r 1 property, or any matter required by law to be 

Exclusion of eviaence of ora reduced to the form of a document, have been 
agreemen . proved according to the last section, no evi- 

dence of any oral agreement or statement shall be admitted, as between the 
parties to any such instrument or their representatives in interest, for .the 
purpose of contradicting, varying, adding to, or subtracting from, its terms ; 

Proviso (/). — xAny fact may be proved which would invalidate any docu- 
ment, or which would entitle any person to any decree or order relating there- 
to ; such as fraud, intimidation, illegality, want of due execution, want of 
capacity in any contracting party, [want or failure ] of consideration, or, 
mistake in fact or law. 


Proviso (^).-^The existence of any seperate oral agreement as to any 
matter on which a document is silent, and. which is not inconsistent with its 
terms, may be proved. In considering whether or not this proviso applies, the 
Court shall have regard to the degree of formality of the document 

Proviso (J ), — The existence of any separate oral agreement, constituting a 
condition precedent to the attaching of any obligation under any such con- 
tract, grant or disposition of property, may be proved. 

Proviso (.^).“-The existence of any distinct subsequent oral agreement to 
rescind or modify any such contract, grant or disposition of property, may be 
proved, except in cases in which such contract, grant or disposition of pro- 
perty is by law required to be in writing, or has been registered according to 
the law in force for the time being as to the registration of documents. 

Proviso ( 5 ), — Any usage or custom by which incidents not expressly ^ men* 
tioned in aay contract are usually annexed to contracts of that description, 
may be proved : ! 

Provided that the annexiag of such incident would not be repugnant to, or , 
inconsistent with, the express terms of the contract. 

Proviso { 6 ), — Any fact may be proved which shows, fa what manner tho 
language of a document is i:elate4 to existing facts, . . ; ^ 
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Ilhniraiions, 

(a) A policy of insurance is effected on goods *‘in ships from Calcutta to London.’’ 
The goods are shipped in a particular ship which is lost. The fact that particular 
ship was orally excepted from the policy cannot be proved. 

(d) A agrees absoluteljr in writing to pay B Rs. i,ooo on the first March, 1873. 
The fact, that at the same time an oral agreement was made that the money should 
not be paid till the thirty-first March cannot be proved, 

(c) An estate called ’^the Rampore tea estate” is sold by a deed which contains a 
map of the property sold. The fact that land not included in the map had always 
been regarded as part of the estate and was meant to pass by the deed cannot 
be proved. 

(d) A enters into a written contract with B to work certain mines, the property 
of B upon certain terms. A was induced to do so by a misrepresentation of B’s 
as to their value. This fact may be proved. 

{e) A institutes a suit against B for the specific performance of a contract, 
and also prays that the contract may be reformed as to one of its provisions, as that 
provision was inserted in it by mistake, A may prove that such a mistake was 
made as would by law entitle him to have the contract reformed. 

(/) A orders goods of B by a letter in which nothing is said as to the time of 
payment^ and accepts the goods on delivery. B sues A for the price. A may show 
that the goods were supplied on credit for a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A gives B a paper in 
these words: ^'Bought of A a horse for Rs. 5ox“ B may prove the verbal 
warranty. 

\h) A hires lodgings of B, and gives B a card on which is written«-‘‘Rooms, 
Rs. 200, a monthly.*’ A may prove a verbal agreement that these terms were to 
include partial board. 

A hires lodgings of B for a year, and a regularly stamped agreement, drawn 
up by an attorney, is made between them. It is silent on the subject of board. 
A may not prove that board was included in the term verbally. 

{{) A applies to be for a debt due to A by sending a receipt for the money. 
B keeps the receipt and does not send the money. In a suit for the amount A may 
prove this. 

(;) A and B make a contract in writing to take effect upon the happening of a 
certain contingency. The \vriting is left with B, who sues A upon it. A may show 
the circumstances under which it was delivered. 

Legislative changes,— The words ‘'want or failure” were substituted for the 
words “want of faiure” by s. 8 of the Indian Evidence Act Amendment Act, 1872 
(18 of 1872). 

Notes. — The rule contained in this section is very ancient. Lord Bacon 
observed : The law will not couple and mingle matter of speciality, which is of 

higher account, with matter of averment which is of inferior account in law.” 

i^Bacon^s Maxims. Reg. 23). “It would be inconvenient that matters in writing 
made by advice and on consideration, and which finally import the certain truth 
of the agreement of the parties should be controlled by averment of the parties to 
be proved by the uncertain testimony of slippery memory.” {Countess of Rtitlafid^s 
case^ S Coke 556.) 

Scope. — Parol evidence is not admissible to add to, vary , or contradict a 
written agreement, or any transaction in writing. Meres v. Anset, 3 Wilson. 275 ; 
Cockle Cas. 339. “Another and a most important rule of evidence is also based 
upon the fact that the best method of preserving a clear recollection of the details 
of any transaction is to set them down in writing. It is for this reason that 

whenever the parties to any contract or grant or other disposition of property 

have set out its terms and conditions in writing, which they presumably intended 
to be a record of the transaction, the law forbids any attempt to establish any 
other terms by means of oral evidence. It would be manifestly unjust to allow either 
party to alter his liability by introducing terms which are not to be found in the 
; document- Hence it is a clear rule of law that whenever a document purports to 
ii; be the record of the final intention and agreement of two parties, who have 
; entered into any contract or made any grant or transfer of property, no parol 
evidence is admissible to contradict or vary its terms,” {Powell, Ev, 181) Oral 
evidence caiinot be adduced, to contradict the terms of a written document. 6 M 
H. C. 393 ; see also L. B, R. (1872—1892), 538 ; 11 W. R. 450 j 12 W. R. 264 ; 
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W. R* 1864, 388. Verbal evidence is not admissible to vary or alter the terms of 
a written contract in cases in which there is ho fraud or mistake, and in which 
the parties intend to express in writing what their words import — as for instance 
to show that a deed of sale was intended to operate as a mortgage. 5 W. R. 68 ; 
9W. R*.2Sr, 

Proviso (1)-— Parol evidence is admissible to show that a writing is not really 
the valid transaction which it purports to be. Such evidence may therefore be 
given to prove fraud, mistake illegality, incapacity, failure, of consideration, or other 
matter affecting the validity of a writing as a document. {Dobell v. SSevens^ 

3 L. J. K. B. 89 ; Cockle Cas. 341). 

Case.— 82 Ind. Cas, 816. 

Proviso ( 2 )— Parol evidence is admissible to prove any collateral verbal 
agreement as to any matter on which a document is silent, which is separable 
from it and not inconsistent with its terms, and which might naturally be omitted 
from the writing. (L. R. 3 Ex. 343). There is no rule that there 

shall be only one agreement upon any subject. There may be two or more as 
in the case, if they can consistently stand together ; and one may be written and 
the other oral. If proceedings are taken on the written agreement evidence may 
be given of the oral agreement. This is not “adding to*' the written agreement 
although it may, at first sight look like it. {Cockle Ca.y, 343) . In order that the 
parol evidence may be admissible to prove a collateral agreement, it must not 
conflict with, or be inconsistent, with the written document ; the evidence must 
not amount in effect to adding additional terms to the writing. Angell v. Duke^ 

32 L. T. 320. This proviso applies where the document is of an informal character. 

7 N. L. J. 25, In order to prove a contemporaneous oral agreement, oral evidence 
of subsequent conduct can under no circumstances be admitted. 4 Lab. 258. 

Oases, — 3 Bur. L. J. 326 ; 70 Ind. Cas. 84^ \ 1923 Cal. \ 25 Bom. L. 

R. 818. c, j 

Proviso (3)— Parol evidence to prove any collateral verbal agreement to the 
effect that a document, apparently complete and operative on its face, should be 
conditioned upon, and not operate until the happening of, a certain event, which has 
not occurred. Pym v. Campbell^ 25 L. J. Q. B. 277. The case of a condition prece- 
dent to the performance of a contract in writing is different and evidence to prove 
such an oral agreement is admissible. It is open to a person who admits the execution 
of a promissory note to plead want of consideration. 45 A. 679. See also 25 Bom. 

L. R. 867. 

Case.-~ig2S Rang. 83 ; 1924 A. 70 ; 26 O. C. 36 j 71 Ind. Cas. 477. 

Proviso (4)'— Parol evidence is admissible to prove any subsequent verbal 
agreement rescinding or altering the terms of a written document, unless writing 
reguired by law to render the transaction in question enforceable, in which case such 
evidence cannot be given to alter the terms of such written document. v. Lord 

Nugent^ 2 L. J. K. B. 127. Cockle Cas, jyo). The clause does not exclude evidence 
of oral agreement substituting a new contract for a previous one in writing and 
registered. The clause refers only to an oral agreement to rescind or modify such 
contract. 169 P. R. 1883. The proviso does not exclude a distinct subsequent new, 
oral agreement superseding the old one in toto. 14 P. R. 1889, * v 

Cases.— 2 Mys. L. J. 124 5 74 Ind. Cas. iSA^ ' : ' 

Proviso (6) — Parol evidence is admissible to prove any local custom of general 
application, in order that it may be applied to the subject-matter and bind the par- . 
ties to a written transaction, unless it is inconsistent with the writing. {Wigglesmorth, 

V. Dallison Douglas, 201 ; Cockle Cas, j^i). Parol evidence is admissible to prove 
any trade or mercantile custom or usage, either as to the obligations of the parties 
in such transactions as that in question, or as to the meaning of words or terms .. 
used, in order that it may be applied to the suyect-matter and bind the parties to a 
written transaction, unless it is inconsistent with the writing. {Brown r, Byrne, 2^ 

L. J. Q. B. 313), Extrinsic evidence of custom and usage is admissible to annex 
incidents to written contracts, only when the incidents Which it is sought to import 
into the contract are consistent. 17 B. 129. Notwithstanding; an admission in a sale 
deed that the consideration has been received,, it render to ptave^that 

no consideration has been actually paid. 2^; A f J. 27,' 

lad, 



122 


THE INDIAN EVIDENCE ACT. 


[S. 94 


Proviso. ( 0 ) — A contract reduced to writing must be construed on a considera- 
tidfi of the document itself, with only such extrinsic evidence of circumstances as may 
be required to show the relation of the written language to existing facts. 36 Ind. 
Cas. 597. , ^ 

In a suit for bond, evidence of non-payment of consideration is admissible, 82 
Ind. Cas. 347. Where a bill of lading evidences a contract of shipping no evidence of 
any oral agreement varying its terms is admissible. 79 Ind. Cas. 456. Where a date 
is feed in the contract for performing the contract oral evidence to extend the periods 
is not so absolutely repugnant to the express terms of the contract as to make it inad- 
missible. 76 Ind. Cas. 62, Evidence of subsequent oral agreement not to charge com- 
pound interest is admissible, where the document is a registered one. 1924 Cal. 38. 
In cases of patent ambiguity no evidence can be given to supply the defect. 80 Ind. . 
Cas. 944. But parol evidence is admissible for the purpose of explaining latent 
ambiguities. Doe v. Needs^ 6 L. J. Ex. 59. The view that there has been introdu- 
ced into the law of India such a radical rhange in the Law of Evidence as would 
have the effect of excluding from the class of mortgages many transactions which 
before the Evidence Act would have been held to be within that clause in not correct 
47 M, 429 (P. C.). Evidence of acts’and conduct of parties to show that certain 
terms of a contract were never intended to be acted upon from the beginning is not 
precluded by this section. 27 C. W. N. 336. 

. , Oases.— 4 Pat. L. T. 577 ; 36 Ind Cas. 7. 


Exclusion of evidence to ex- 
plain or amend ambiguous 
document 


93. When the language used in a docu- 
ment is, on its face, ambiguous or defective, 
evidence may not be given of facts which 
would show its meaning or supply its defects. 

Illustrations, 

{d) A agrees, in writing, to sell a horse to B for Rs. i, coo or Rs. i, 500. 

Evidence cannot be given to show which price was to be given, 

{b) A deed contains blanks. Evidence cannot be given of facts which would 
show how they were meant to be filled. 

. Notes. — ^There are two sorts of ambiguities, patent and latent. A latent ambi- 
""guity is one which does not appear from the words of the document itself, but is 
created or shown by extrinsic evidence. Obviously, similar evidence should be allow- 
ed to explain or remove it, A patent ambiguity is one apparent on the face of the 
document. Parol evidence is inadmissible to explain such an ambiguity. {Cockle Cas, 
“A good test of the difference is to put the instrument into the hands of an 
" ordinarily intelligent educated person. If on perusal he sees no ambiguity, but 
"%ere is nevertheless an uncertainty as to its application the ambiguity is latent ; 

V if he detects the ambiguity from merely reading the instrument, it is patent. Thus in 
illustration {^), the blanks would be patent ambiguities and they could not be filled in 
by parol testimony as to the intention of the parties etc. In illustration to s. 95, no 
^one could detect any ambiguity from merely reading the instrument. The ambi- 
'‘guity does not consist in the language, but is introduced by extrinsic circumstances, 

' and the maxim is quad ex faco oritur a^nbiguum veriflcatione facti iollitur** Norton 
Ev, 279. 

Scope. — Parol evidence is admissible to show the subject-matter to which for the 
persons to whorn, a written document applies or refers ; and for such purpose to 
explain latent ambiguities. Such parol evidence may be of the surroundiug circums- 
; lances or apparently, of statements of intention made by parties to a document. Doe 
,y. Need's (.1836) 6 L, J. Ex. 59. But parol evidence is not admissible to supply total 
,Ji|ab]tcs, in written documents, or to ex|)lain the meaning of words or expressions so 
Ldief^Wye or ambiguous as to be meaningless in themselves, by showing what a party 
sqgh document intended to say. Bay lies v. Attorney General,^ 2 At. 239. See i, A. 

Cr.L.;j.. 87. 

slpn: of evidence against language used in a document 

■ ':W document fo ex- .:is plfm m itself, and when it applies, accura- 

facts, evidence ipay'not be : 
was' not ‘meant to apply, to 
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lilusiratioJh, ; 

A sells to B, by deed, “my estate at Rampmr containing too bighas/' A has an 
estate at Rampiir containing 100 bighas. Evidence may not be given of the fact that 
the estate meant to be sold was one situated at a different place and of a different 

Scope. — ^‘*This section falls under the more general rule of English law 
that where the words of a document are free from ambiguity, and external 
circumstances do not create any doubt or difficulty, as to the proper application 
of the words, the document is to be construed according to the plain and common 
meaning of the words, and that, ^ in such case, extrinsic evidence, for the purpose 
of explaining the document according to the supposed intention of the parties is 
inadmissible.*' Cunn Ev. 281. When the language used in a document is plain 
and applies accurately to existing facts, evidence is not admissible for the purpose 
of showing that it was not meant to apply to those facts. 29 Ind. Cas. 201. When 
a Court is executing an award it is only in cises where the words are ambiguous, 
or capable or more than one interpretation that oral evidence can be given as to 
their meaning. 78 Ind. Cas. 80. 

„ , ■ 95 . When language used in a document 

unmeaning in reference to is plain in itsel^ut is unmeaning in reference 
existin<^ facts. to existing facts, evidence may be given to 

show that it was used in a peculiar sense. 

Illustration. 

A sells to B, by deed **my house in Calcutta.’* 

A had no house in Calcutta, but appears that he had a house at Howrah, of 
which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at Howrah. , 

Soope. — This section^and sections 96 and 97 lay down the rule as regards latent 
ambiguities. Parol evidence is admissible to show the subject-matter to which, or 
the persons to whom, a written instrument applies or refers ; and for such purpose 
to explain the latent ambiguities. Such parol evidence may be of the surrounding 
circumstances, or apparently, of statements of intention made by parties to a docu- 
ment. Doby. Needs^ 6 L. J. Ex. 59. Cockle Cas. 355. Where the description 
of property sold in such that one portion of its applies to the whole of the house 
but the boundaries given below apply only to a portion of the same and both read 
together do not apply correctly either to the whole house or to a'portion of it, a 
case of latent ambiguity arises. Extrinsic evidence is admissible for the purpose 
of solving the question whether by the description of the property taken as a whole 
the intention was to convey the whole house or only a portion of it. 66 Ind. Cas. 
442. See also 1923 S. 42 ; 71 Ind. Cas. 589. 

96 . When the facts are such that the language used might have been 
„ .... meant to apply to any one, and could not have 

Evidence as to application of meant to apply to more than one of 

several persons of things, evidence may be 
given of facts 

persons or thing it was intended to apply to. 


language which can apply to 
one only of several persons. 


which show which of those 


Illustrations^ 




{(£) A agrees to sell to B. for Rs. 1,000, **my white horse.” A has two white 
horses. Evidence may be given of facts which show which of them was meant. 

{b) A agrees to accompany B to Haidarabad. Evidence may be given of facts ^ 
showing whether Haidarabad in the Deccan or Haidarabad in Sind was meant. 

Scope.— Where there are two or more persons or things, and each of them 
exactly answers to the description in the will, then all manner of parol evidence 
is admmissible (Powell Ev. 463.). When an instrumpt appears on its face to 
be free from ambiquity, but upon the endeavour being made to apply it to the 
persons or things indicated it transpires that the words are equally applicable 
to two or more things, this is called a latent ambiguity. ' In such a case 
extrinsic evidence is admissible to resolve it. The principle that when an instru- 
ment contains an ambiguity, evidence of user . uMer it m4uy be given in order to 
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show the sense in which the parties employed the language, used applies to a 
modern as well as an ancient instrument. 36- C. L. J. 242. See also 72 Ind. 
Cas. 696. If the language of a document directly describes two sets of circumstances 
but cannot have intended to apply to both, evidence may be given to show to which 
it is intended to apply. 10 Bur; L. T. 246. 

97 . When the language used applies partly to one set of existing facts, 
„ . and partly to another set of existing facts, bat 

Evidence as to application of whole of it does not apply correctly to 
language to one ot two sets of ..1 .j, , • * i.« 

facts, tS neither of which the evidence may be given o show to which 

whole correctly applies. oi the two it was meant to apply. 


lllusiraiions. 

A agrees to sell to B “my land at X, in the occupation of Y.” A has land at X, 
but not ill the occupation of Y, and he has land in the occupation of Y, but it is not 
at X. Evidence may be given of facts showing which he meant to sell. 

Scope.—This section is the converse of the preceding one in that there is 
language partially applicable to two sets, of facts : here there is language partially 
applicable to tw <3 sets of facts, but wholly applicable to neither. In this case, as in 
the former, extrinsic evidence is admissible for discovering the meaning. It is an 
extension of the rule laid down in section 95. Cunnin^haifC s Evidence^ 280. Such 
parol evidence may be of the surrounding circumstances, or apparently, of statements 
of intention made by parties to a document. Doe v. Needs^ 6 L. J. Ex. 59. Parol 
evidence is admissible only when the ambiguities cannot be otherwise explained by 
construction of the contents. (Cotpoys v. Colpoys^ Jacob, 451 j Cochle Cas, 356), 
Where in a sale certificate there are two descriptions of the property which cannot 
be reconciled, it is open to the Court to look at the decree and decide which governs 
the sale. 1924 A. 856. 

98 . Evidence may be given to show the meaning of illegible or not 
_ . , ^ . - commonly intelligible characters of foreign, 

jinffiblTcLr^cters absolute, technical, local and provincial exptes- 

^ ’ sions, or abbreviations and words used in a 

peculiar sense- 

i Illustration, 

•' '* *’ ' ' 

' : Aj a sculptor, agrees to sell to B, “all my models.’* A has both models and 
modelling tools. Evidence may be given to show which he meant to sell. 

Scope.— Put the case of short-hand writers* notes, when a Court, unskilled in 
the art of stenography must have explained or interpreted, before it can attach any 
meaning to the arbitrary signs. So, where the writing is that in ordinary use, but 
illigible, the evidence of experts may be adduced to decipher it ; as also in the case 
of foreign laws ; and all the other instances brought together in this section {^Norton 
Ev. 284.) In order to interpret or ascertain the meaning of a written document 
parol evidence may be given of the meanings or sense in which, not only words, but 
also signs, symbols, private marks, or nicknames, have been used, Such evidence 
may be given although the words, etc., the meaning of which is in question, appear 
to have been used in a particular meaning only by the person whose document is 
J under construction ; and not so used by any class of persons or in any locality. Kell 
p v. 23 Beav. 195 ; Cockle Cas. 362. Various words in written documents 

which present no ambiguity may be interpreted by extrinsic evidence of 

' usage ; and tbeir peculiar meaning, when found in connection with subject matter 
Of the transaction, has been fixed, by parol testimony of the sense in which they 
/ Were usually received . 34 C. L. J 160. See also 68 Ind. Cas. 138. 

of ' Persons who are not parties to a docu- 
merit,: Of their representatives in interest, may 

ten'ding to show a 
agreement .varying the terms 


f 

1 


Ulusiration, ^ 

A and B make a contract in writing, that B shall sell A certain cotton, to be paid 
for on delivery. At the same time they make an oral agreement three months' credn 
shaii be given to A. This could not be shown as between A and B, but it might be 
shown by C, if it affected his interests. ' 

Scope—This section, being mearly an enabling provision, cannot be held to prohibit 
the reception of evidence as to a fact in issue or a relevant fact admissible indepen- 
dently thereof. 27 M, 329. The rule of exclusion of oral evidence, embodid in s. 
92 of the Act, is limited in its operation to parties to the instrument, which is sought 
to be contradicted or varied, ^ and to the representatives in interst. This section 
enables strangers to an instruction to prove the real nature of the transaction by 
parol evidence. 2 C. L. J. 338. This section gives free hand to persons who are 
not parties and by necessary implicatsons when read with section 92, gives similar 
freedom to the executants of documents aginst such strangers. 4 N. L. R. 115. 
See also 8 Ind. Cas. 501 ; 3 A. L. J. 314. Section 99 is an enabling, section 93 is a 
disqualifyng section. The word “varying’’ in this section covers the same ground 
as the word •‘contradicting, varying, adding to or subtracting from'’ in s. 92. 53 Ind. 
Cas. ■242. .. ■ , . ■ ' ' 


100. Nothing in this Chapter contained shall be taken to affect any 
o . r • • r T J- of the provisions of the Indian Succession Act 

(X 1895) a. .0 .he construe, ie. ot .U,s. 


Scope.— Act X of 1865 and Act XXI of 1870 have been repealed and re-enacted 
by Act 39 of 1925. So the provisions of this chapter is applicable to all instruments 
other than wills and to all wills which are not made in accordance with the pro- 
visions contained in that Act. 


PART III. 

Pi^oduction and effect of Evidence. 


CHAPTER Vll. 


I Of the Burden of Proof. 

j ' 101. Whoever desires any Court to give judgment as to any legal 

right or liability dependent on the exis- 

Burden of proof. tence of facts which he asserts must prove 

I that those facts exist. 

When a person is bound to prove the existence of any fact, it is said 
I ^ that burden of proof lies on that person. 

: Illustrations, 

[a) h. desires a Court to give judgment that B shall be punished for a crime which 
I A says B has committed. 

I A must prove that B has committed the crime. ^ ^ '' 

\b) A desires a Court to give judgment that he is entitled to certain land in the ^ 
I possession of B, by reason of facts which he asserts, and which B denies, to be true. 

A must prove the existence of those f»cts. 

Different meaning of the term.— The expression “burden of proof” has been 
used in a double sense ; {a) as meaning the duty of the person alleging the cause to 
prove it, {h) as meaning the duty of the one party or the other to. introduce Jevidence. 

The first is proper meaning of the term.— ‘The theory of burden of proof 
,| finds its application in the trial of every case ; yet it is a simple principle and one 

h easily understood. It relates to our way of trying a case, and has become from long 

usage so thoroughly a part of our system that it seems the ojal;^ reasonable and natur- 
al method. The burden of proving a case is naturally upon the person who puts it for- 
ward. The burden of proof in any action is fixed by the 'pleadings upon the shoulder^ : 
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of the one parfy or the other. If th® pleadings consist of the allegations of certain 
facts by the plaintiff, and their denial^ by the defendant the burden of proving the 
facts, be they negative or affirmative, is upon the plaintiff. In order to recover he 
must prove his case. If the plaintiff alleges certain facts, and the defendant 
admits those facts, but alleges other facts, which he claims to be a defence, the 
burden of proof is on the defendant. It is not upon the plaintiff, because it is 
not necessary for him to prove his case, on account of the admission of all the facts. 
An admission upon the trial does not affect the burden of proof. To rel’eve the 
plaintiff it must be a formal admission in the defendant’s pleading of the facts 
which constitute the plaintiff's case. The defendant, if he. sets up in his answer 
other facts which he claims to be a defence, is then the one who has alleged the 
facts which are in issue, and he must prove them.’* McKelvefs Law of Evidence 

p, 68 . 

Barden of proof— Before a Court can proceed to hear a case, it is obviously, 
necessary to determine which party shall begin, or upon whom the burden of proof 
of the whole cas 3 lies. The general rule is that the party who alleges any matter 
in issue must prove it This would be simple enough if there were only one fact 
in issue, but there may be several facts in issue, the burden of proof of some 
being on one party and of others on the other party. The position is practically this, 
that the burden of proof lies at first on the party against whom judgment would be 
given if no evidence at all were adduced. When such party has given sufficient 
evidence to entitle him to judgment if no further evidence were given, the burden 
of proof shifts to the other party, and may be repeatedly so shifted. In a criminal 
case there is generally no difficulty, as all the allegations are invariably made 
by the prosecution, on whom the general burden of proof invariably lies So 
the burden of proof of any particular fact in issue is upon the party who alleges 
the affirmative of such fact. This rule as to the burden of proof applies generally 
to negative averments. {Cockle's Cas. 123— 124). See also, 35 C. 1051 ; 9 W. R. 
192 ; 39 C. 245 5 47 M. 337 (P- C.)=:46 M. L. J. 546 ; 75 Cas. 733 5 3 U. P. 
L. R. 44. 

, , , - - 102. The burden of proof in a suit or pro- 

whom burden of proof j[gg on that person who would fail if no 

evidence at all were given on either side. 


» 


On 

lies. 


Illustrations, 


as A asserts, was 
to retain his 


A sues B for land of which B is in possession, and which 
left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled 
possession. 

. Therefore the burden of proof is on A. 

; if) A sues B for money due on a bond. 

' ^The execution of the bond is admitted, but B says that is was obtained by 
. fraud, which A denies. 

, If no evidence were given on either side, A would succeed as the bond is not 
disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 

Scope. — The general burden of proof is upon the party who would be 
unsuccessful in the case if no evidence at all were given, and such party has the 
right to begin. The burden of proof of any particular fact in issue is upon 
the party who allows the affirmative thereof {Amos v. Etuges^ i M. and Rob. 464 ; 
Cockle^s Cas, 125). In determining burden of proof the Court should consider, what 
is the substantive fact to be made out, and on whom it lies to make out. It is not 
so much the" form of the issue which ought to be considered, as the substance and 
effect of it. Sowardv, Leggatt,*7 C, and P. 613. ‘The test, therefore, as to the 
burden of proof or onus of proof, whichever term is used, is simply this ; to ask 
, on’^self which party will be successful if no evidence is given, (or if no more 
eVideiHce is given),.. the parties from moment to moment may reach points at 
whicbi the onus of proof shifts. As soon as he brings evidence which, until it is 
kt^^red;, rebuts the evidence against which he is contending, then the balance 
the other side, and the burden rolls over until again there is evidence 
' turns, the , Per Bowen L,\/, in Ahraih v. NbrthMmtmmB: 

^me^case Brett, M, R, says : “But, 

^ niaititiff' has ^x^^nprima fade 
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evidence which, unless It be answered, will entitle him to have the case decided in 
his favour, the burden of proof is shifted to the defendant as to the decision of the 
question itself,. J cannot assent to it. It seems to me that the proposition ought 
to be stated thus. The plaintiff may give prima f^cie evidence, which, unless it be 
answered either by contradictory evidence or by the evidence of additional facts, 
ought to lead the jury to find the question in his favour. The defendant may give 
evidence either by contradicting the plaintiff’s evidence or by proving other facts. 
The jury have to consider, upon the evidence given upon both sides, whether they 
are satisfied in favour of the plaintiff with respect to the question which he calls 
upon to answer. If they are, they must find for the plaintiff ; but if upon a considera- 
tion of the facts, they come clearly to the opinion that the question ought to be 
answered against the plaintiff, they must find for the defendant. Then comes the 
difficulty ; Suppose that the jury, after considering the evidence, are left in real 
doubt as to which way they are to answer the question put to them on behalf 
of the plaintiff ; in that case, also, the burden lies on the plaintiff. And if the 
defendant has been able by the additional facts which he has adduced to bring 
the minds of the whole jury to a real state of doubt, the plaintiff has failed to 
satisfy the burden of proof which was upon him.** So the burden of proof fixes upon 
the party who has the duty of first going forward with the case. If he fails to introduce 
any evidence at all, or if he fails to introduce sufficient evidence to justify a sub- 
mission of a case to the Court, the case, without any evidence being introduced 
by the other party, must go against him. If he introduces enough evidence to 
justify a submission of the case to the Court, the case may still be, as it were, 
hanging in the balance. The Court may or may not find from the evidence 
introduced that he has proved his case. If however, he has introduced sufficient 
evidence to make out what is known as a facie case,*^ then in the absence 

of evidence to controvert such a case, the Court, would be bound to find in his 
favour. 

Right here we run up against the other sort of burden of proof noticed above, 
which is not really burden of proof at all, but only the use of that term to express 
something very different. When the plaintiff has introduced enough evidence to 
make out diprima facie case, the defendant unless he would see the verdict for the 
plaintiff, must take up the case, and introduce evidence to controvert or weaken the 
effect of that which the plaintiff has introduced. This is the buden of going forward 
with the evidence, or the “burden of proceeding/* as it may be called to distinguish 
it from the “burden of proof.** “The question of burden or onus of proof is only 
a rule for deciding on whom the obligation of going further, if he wishes to win, 
rests.” Per Bowetiy Z, /. in Abrath v. North Western Railway^ uhi supra. 

Cases.— -27 A. 71 = 1 A. L. J. 423 : ii B. 433 ; ii U. B. R. (1897—^900 Vol. II, 
412 ; U. B. R. (1897-1901) Vol. II. 409. 

^ ^ ' . 103 . The burden of proof as to any par- 

Burdenof proofas to parti- ticujar fact lies on that person who wishes the 
cu ar ac , Court to believe in its existence, unless it is 

provided by any law. that the proof of that fact shall lie on any particular 
person. 

Illustrations, ^ 

{a) A prosecutes B for theft, and wishes the Court to believe that B admitted 
that theft to C. A must prove the admission. " .: v 

B wishes the Court to believe that, at the time in question, he was elsewhere. 

He must prove it. .•‘‘■-.'4.',. 

Scope. — The term “burden of proof” is used in two senses as regards (i) the 
whole case (2) particular facts. Section J02 deals with burden of proof of the first , , . 
class and this section deals with burden of proof of the second class. The burden 
of proof of any particular fact in issue is upon the party who alleges the affirmative 
of such fact It is only necessary to add, and to emphasise, that the substance,^ and ' i i 
not the mere /omof the pleading is to be considered.,. Thepositioncan not be : - 
altered, nor can the Court be misled by the ingemous manipulation: of language. ’ 
This rule as to the burden of proof applies generally to. negative averments unless 
by reason of their complexity or difficulty of prpofc; by virtue or. some 
statutory provision the burden is upon the petsqn denying; the ;, allegation, as will be 
seen below \Co^kkH m)- The difference het^eep.,t|is section and 
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consists in this. By section loi the party has to prove the whole of the facts 
which he alleges, to entitle him to judgment when the burden of the proof is on 
him. The present section provides for the proof of some one particular 
fact. The illustration sufficiently points to the meaning. The whole of 
the facts, however, numerous and complicated, which go to make up the person’s 
guilt must be proved by the prosecution. If the prisoner wishes to prove a parti- 
cular fact, his alibis for instance, he must prove it. If the prosecutor wishes to prove 
the case, not by independent oral testimony, but by the isolated fact of the prisoner’s 
admission, or if he wishes to throw that in as an additional fact, he must prove it. 
{Norton Ev. 28g-go^ 

, ^ ^ , 104 . The burden of proving any fact 

Burden of proving fact to be j^g^essary to be proved in order to enable any 
proved to make evidence ad- ^ I ^ 

missible person to give evidence ot any other ract is on 

the person who wishes to give such evidence. 

Illustrations, 

(a) A wishes to prove a dying declaration by B. A must prove B’s death, 

(b) A wishes to prove, by secondary evidence, the contents of a lost document. 

A must prove that the document has been lost. 

, „ Scope. — The meaning of this section is that no person shall be allowed to give 
evidence before he has shown that he is in a legal position to do so. Vide s, ij6, 
Clause {Norton Ev, 290), 

105 - When a person is accused of any offence, the burden of proving the 
, . , , existence of circumstances bringing the case 

Burden of pro vi ng that case of the General Exceptions in the 

^ * tion or proviso contained in any other part of 

the same Code, or in any law defining the offence, is upon him, and the 
Court shall presume the absence of such circumstances. 

Illustrations, 

{a) A, accused of murder, alleges that by reason of unsoundness of mind he did 
not know the nature of the act, 

The burden of proof is on A, 

{b) A accused of murder, alleges that, by grave and sudden provocation, he was 
, deprived of the power of self-control. 

^ The burden of proof is on A. 

’ ^ (4 Section 325 of the Indian Penal Code provides that whoever, except in the 
,, case provided for by section 335, voluntarily causes grevious hurt, shall be subject to 
; f certain punishments. 

A is charged with voluntarily causing grevious hurt under section 325. 

The burden of proving the circumstances bringing the case under section 335 
lies on A. 

Scope.— In criminal cases, the general rule is that the prosecution must prove 
the facts alleged by it. This section is an exception to the general rule. Under the 
provision of this section, an answer setting up the right of private defence, must be 
, supported by evidence, giving a full and true account of the transaction from which 

■ the charge against an accused person arises. No accused, person can, at the same 
time, deny committing an act and justify it. i C. L. R.62 ; A.W.N. 1898, 209 ; A. W. 
N. 1898, 210. The burden of proving the existence of circumstances bringing a case 

; ...within any special exception of proviso contained in any part of the Penal Code is 
Jjj/ upon the person accused, and the Court shall presume the absence of such circum- 
stances. 8 Ind, Cas. 259-11 Cr. L. J. 612. See also 7 A, L. J, 438; ii C. L. 
P. C. • ■ ■ , „ 

■ ; ; 'Special exception.-— The onus to show that a game is a game of mere skill is 
IS Cr.'L. -J. i2,5r9fp23 Ind. Cas. 484; see 8 C. W. N. 714 5 U. 

''; 45 AV 329 . 

r, " • s, but. places the .• burden, of proof in 

an tht prosecution has already performed 
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the task for him by letting in evidence circumstaaces from vs^hich such a plea 
necessarily follows it is the duty of the Court to give him the benefit of it. 8 i Ind. 
Cas. 901. 

^ , - • r .. 106. When any fact is especially within 

ciaUy wlhinCwlldS. knowledge of any person, the burden of 

^ ^ proving that fact is upon him. 

Ulus irat ions 

{a) When a person does an act with some intention other than that which the 
character and circumstances of the act suggest, the burden of proving that intention 
is upon him. 

(b) A is charged with travelling on a railway without a ticket. The burden of 
proving that he had a ticket is on him. 

Scope. — This is an exception to the general rule. Where the subject-matter of 
a party’s allegation (whether affirmative or negative) is peculiarly within the know- 
ledge of his opponent, it lies upon the latter to rebut such Phipson Ev, 

ji. In this connection Bayley /. : observed ; “1 have always understood it to be a 
general rule, that if a negative averment be made by one party, which is peculiarly 
within the knowledge of the other, the party within whose knowledge it lies, and who 
asserts the affirmative, is to prove it, and not he who avers the negative.’" Vide R. v. 
Turner 5 L. S. 206. Where a suit was brought by the legal representative of a de- 
ceased person, who was killed at an accident, while travelling in the train of 
the defendant company, the onus of proving that there was no negligence on 
the part of the Railway company, lies on such company. This decision is 
supported not only by the ruling in the case of the Great Western Railway 
Comibany of Canada v. Braid (i Moore’s Privy Council Cases, N. S. P. loi) 
namely, that the fact of a breach on a line of Railway xsptima facie evidence of im- 
proper construction or maintenance which is for the Railway Company to rebut, but 
also by the general rule of the law of evidence that when any fact is specially within 
the knowledge of any person, the burden of proving that lies upon the person. 4 M.L. 

T. 251, See also 17 M. L. I. 339 ; 38 C. 127 5 i A. 53 (F. B.) ii Ind, Cas. 202. 

„ - , • j .1. 107. When the question is whether a man 

hf v/hppn showu that he was 

alive within thirty years. ahve^ within thirty years, the burden of 

proving that he is dead is on the person who 
affirms it. 

Scope.— Where there is proof of the existence of a state of things and no evi- 
dence of its cessation, the presumption is that such state of things continues for a 
reasonable length of time. Hence, if the question is as to the life or death of a person 
who has been once shown to be living, the burden of proving him dead lies, at first, 
on the party who asserts the fact. Willson v. Hodges ; 2 East 312 ; if however, there 
be a question as to the exact date at which a person died, this is for the Jury, (R. v. 
Willshiye, 6 Q. B. D. 366) and proof that he was alive at nn antecedent date may or 
may not afford a reasonable inference that he was living at subsequent date. {Powell . 

108. [Provided that when] the question is whether a man is alive or dead, 

and it is proved that he has not been heard 
of for seven years by those who would naturally - 
have heard of him if he had been alive, the bur- 
den of proving that he is alive is [shifted in 
to] the person who affirms it. Cr 

Legislative Ohanges.— The words within brackets were substituted by Act 18 
of 1872. ^ I ' \ 

Scope.— There is a presumption that a person who is proved not to have been 
heard of for seven years, by those who would be likely to hear of him if living is ,;j 
dead ; but there is no presumption that he died at any particular lime, Nepeonv, 
Doe, 2M, &W. 894; Cocky s Cas. 2Q, In Burden y, Henderson^ 2 Snm ^ Q. 360, 

Sir John Stuart^ K C. said ’.'—‘‘The principle on which the Coutrp.resumes the death 
of a person of whom no tidings have been received for a long period of time, is this— 
that, if he were living he would probably have ; ooinmunicated ^with, so^e 

Ina. Ev:-j7 ^ 


Burden of proving that 
person is alive who has not 
been heard of for seven years. 
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his friends and relatives. It is a eonclusion which the Court draws from 
the probabiiiiies of the case. It is quite clear, therefore, that when no such probabi- 
lity exists, the presumption cannot arise.’^ 

But this presumption will not arise if the person in question left his home under 
circumstances which rendered it improbable that he would communicate with his 
friends. Tnere is no presumption as to the exact time, during the seven-years, when 
the person in question died. When that question is material, it rnust be a subject of 
distinct proof by the party interested in fixing the time ; for there is no presumption 
as to when, during the seven years, the person in question died. {Powell Ev, 412). 
Ss. 107, and loS lay down no rule as to the presumption of the exact time of the death 
of a missing person, so that whenever the question as regards the exact time of death 
arises, it must be dealt with according to the evidence and circumstances of each 
case, when the death is alleged to have occurred at any time not affected by the pre- 
sumption of law as to the seven years. 8 A. 714= A. W. N. 1886, 239 ; 23 B. 296 ; 
14 M. L, J. 464. The presumption of death under this section is a presumption that 
the man was dead when the question was raised, that is at the date of the suit, 
■and not at any earlier period. The English law is otherwise, 37 C. 103=14 C. W. N, 
341 ; 35 C. 25 ; 8 A. L. J. 1052 {F. B,) ; contra, 8 Ind, Cas. 55. This section super- 
sedes the rule of Mahomedan Law that a man will be presumed dead only after 90 
years from the date of his birth. 43 P. R. 1892. 

Gases.— 41 M. L. J. 295 ; 19 A. L. J. 713 ; x Pat. 475 ; L. R. 3 A. 393 (Rev.) ; 
64 Ind. Cas. 468 ; 43 A‘ 673 ; 1923 Bom. 208; 1923 Lah. 174 I 45 A* 1923 

„M. 182 ; 47 B. 45t. 

109. When the question is whether persons are partners, landlord and 
.0 J r f 1 tenant or principal and agent, and it has 

ners, landlord and tenant, the burden of proving that they do 

principal and agent. not stand, or bave ceased to stand, to each 

other in those relationships respectively, is on 

the person who affirms it. 

Principle. — This presumption of a continuation is clearly one of the most 
practical importance. It is frequently quite impossible to prove, for instance the 
the existence of a certain ihing in a certain state or condition at the particular 
moment in quesiion. It is sufficient with the aid of this presumption, to prove such 
existence and state at such an earlier time that, according to its nature it may fairly 
be presumed to have lasted to the moment in question {Cockle's Cas, 

> SQOpe*;7-Here the presumption arises from the probability of the continuance of 
things bnce shown to exist. Price v, Price, 16, M. & W. 232, Where, therefore, 
p^artters Continue their business as before, after the partnership has expired ; Clarke 
V. 33 L. J. Ch. 290; or a tenant holds over after the expiration of his lease. 

’f-'Torramo v. 6 C. & P. 8 ; or if in respect to the relation of principal and 

^ agent ; Royan v. Lambs, 12 Q. B. D. 460 ; if the facts existing be once established, 
the continuance of the partnership, the tenancy or authority on the old footing will 
be presumed. Norton Ev. 2g^. 

Partners.— II P. R. 1827. 

Tenants.— 4 C. 314 U. B. R, (1892-1896). Vol. II. 363 ; U. B. R. (1892-1901) 
VoL II, 414. 

,410. When the question is whether any person is owner of anything 

Burden of proof as to owner, of which he is shown to be in possession, the 
ship, burden of proving, that he is not the owner .is 

on the person who affirms that he is not the 
'Ml-/'' Owner. 

‘ Scope. — ^The fact of possession as owner is' sufficient frtma facie evidence of 
ownership without the aid of .any documentary proof or title deeds on the subject, 
until such further evidence is rendered necessary in support of the prima facie case 
which they made, in consequence of the adduction of some contrary 
the Robertson French, a 130. The fact of possession 


iS'Clearly relevant to, the fact of ownership as the former undoubtedly renders the 

.;.who;,;:posse^se%^(,and ,Ucts as owner is . generally the 

owner. Irom^ which ownership of jeal 


is generally the 
vnership of real 



property may be inferred are very various, as for instance tbe cutting of timber, 
the repairing offences or banks, the perambulation of boundaries of a manor or 
parish, the taking of wreck on the foreshore, and the granting to others of licenses 
or leases under which possession is taken and held ; also the receipt of rents from 
tenants of the property ; for all these acts are fractions of that sum total enjoyment 
of which characterises dominiumP (Wills 6o). If a person is in actual possession, 
that, is evidence that he is seised in fee. Doe v, Penfold^ 8 C. and P. 536 ; Jones v. 
Williams 2 M. and W. 526. Possession 1% f)rima facie evidence of complete ovner- 
ship throwing the burden of showing that it is held on some inferior title, upon him 
who seeks to dislodge tbe possessor, i B. 91. The word ‘'possession’” in this section 
is to be understood as opposed 10 judicial possession and to denote actual present 
possession. U. B. R. 1905, Rv. 7 ; 25 B, 287. The person who wants to oust a 
person in possession must prove absolute private proprietary title. U. B. R. (1897-— 
1901), Vol. IL 416. Such title must be subsisting title and not previous ownership. 
U. B. R. (1897—1901), Vol. ir. 421, See 13 Bur. L. T. 203. 

Cases.— 36 C. L. J, 396 ; 1923 Bom. 361 ; 27 C. W. N. 305. 


active confidence. 


Where there is a question as to the good faith of a transaction 
between parties, one of whom stands to the 
other in a position of active confidence, the 
burden of proving the good faith of the trans- 
action is on the party who is in a position of 


Hi, 


Proof of good faith in trans- 
actions where one party is in 
relation or active confidence. 


Illusirations. 

{a) The good faith of a sale by a client to an attorney is a question in a suit 
brought by the client. The burden of proving the good faith of the transaction is 
on the attorney. 

{b) ^ The good faith of a sale by a son just come of age to a father is in question 
in a suit brought by the son. The burden of proving the good faith of the transac- , 
tion is on the father. 

Scope. — The principle on which this section is based is a long established 
doctrine of equity and it has been repeatedly applied with special emphasis by the 
Lords of Privy Council to transactions to which the women of this country are 
parties. A. W. N. 1884, 84. This principle is applied by the English Courts to trans- 
actions between legal or medical practitioners and their patients, spiritual advisers 
and members of their congregations, trustees and their cesities quetrustees^ guardians 
and words. {Cunningham* s Evidence, d of). Where the husband stood in a position 
of active confidence to his wife and she entered into a transaction under his guidance, 
the burden of proving good faith is on him. To uphold the transaction, it must be 
shown she was given that care and advice which was due to her in her situation, 

78 Ind, Cas. 850. 

112- The fact that any person was born during the continuance of a 
. valid marriage between his mother and any man. 

elusive pr“ooflf”egidmaV°"' two hundred and eighty days after its' 

^ ^ ^ dissolution, the mother remaining ^ unmarried ; 

shall be conclusive proof that he is the legitimate son of that man. unless it 
can be shown that the parties to the marriage had no access to each' other at 
any time when he could have been begotten. ' ' 

Scope — “In every case where a child is born in lawful wedlock, the husband } 
not being separated from his wife by sentence of divorce, sexual intercourse is pre- " 
sumed to have taken place between the husband and wife, until that presumption is 
encountered by such evidence as proves, to the satisfaction of those who are to. 
decide the question, that such sexual intercourse did not take place at any time, 
when, by such intercourse ’the husband could, according to tbe laws of nature, be the 
father of such child.*' Per Sir Janies Mansfield in Banbury Peerage Case i L. J. Ch. 
io 5 . The presumption of legitimacy arising from the bhth ,of ,a chjld during wedlock, { 
the husband and wife not being proved to be impotent^ and having, opportunities of 
access to each other, during the period in which a child cduld' b^ begotten and born 
in the course of nature, may be rebutted hf ewumstapeea J'ndacfng ' a 4^ 
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presumption. This presumption can be rebutted by proof of non-access or impotence. 
But such evidence should exclude all doubt. i6 Cr. L. J. 84. A boy born seven 
months after marriage was also considered legitimate. 26 Ind. Cas. 969. 

Cases.— 146 P. L. R. 1910 ; 5 C. L. J. i ; 79 P- R- i 9 o 7 ; 7 Bom, L. R. 95 ; 29 C. 
41 P. C ; 2SA. 403 P, C ; 28 P. R. 1906; lo Ind. Cas. 389 ; 68 Ind. Cas. 4S5 ; 
44 A. 470. 

113 . A notification in the Gazette of India that any portion of British 
Proof of cession of territory. territory has been ceded to any Native State, 

Prince or Ruler, shall be conclusive proof that 
a valid cession of such territory took place at the date mentioned in such 
notification. 


Notes — It is doubtful whether the Government of India without the sanction 
of the Parliament can make a valid cession of territory. Vide lo B, H. C. R. 37 on 
appeal to Privy Council in B. 367. 

114 . The Court may presume the existence of any fact which it thinks 
^ ■ / . likely to have happened, regard being had to the 

Conduct and public and private business, in their 
telation to the facts of the particulat case. 

Illustration. 

The court may presume — 

(«) that a man who is in possession of stolen goods soon after the theft is either 
the thief or has received the goods knowing them to be stolen, unless he can account 
for his possession ; 

{J}) that an accomplice is unworthy of credit, unless he is corroborated in 
material partiGuIars J 

(c) that a bill of exchange, accepted or endorsed was accepted or endorsed for 
good consideration ; 

id) that a thing or state of things which has been shown to be in existence 
within a period shorter than that within which such things or states of things 
usually cease to exist, is still in existence ; 

{e) that judicial and official acts have been regularly performed ; ^ 

(/) that the common course of business has been followed in particular cases ; 

, . {g) that evidence which could be and is not produced would, if produced, be 

; unfavourable to the person who withholds it ; 

, r 4^ , ff :that, if a man refuses 10 answer a question which he is not compelled to 

• .^answer by law, the answer, if given, would be unfavourable to him • 

, ; : {t) that when a document creating an obligation is in the hands of the obligator, 

the obligation has been discharged. 

But the Court shall also have regard to such facts as the following ; in considering 
whether such maxims do or do not apply to the particular case before it : — 

as to illustration (^)— a shop-keeper has in his till a marked rupee soon after it 
was stolen, and cannot account for its possession specifically, but is continually 
receiving rupees in the course of his business ; 

as to illustration (< 5 )— A, z. person of the highest character, is tried for causing a 
man’s death by an act of negligence in arranging certain machinery. B, a person of 
equally good character,^ who also took part in the arrangement, describes precisely 
what was done, and admits and explains the common carelessntss of A and himself ; 

as to illustration (0) a crime is committed by several persons. A, B and C, 
three of the criminals, are captured on the spot and kept apart from each other. 
r< Each gives an account of the crime impiicaiing D, and the accounts corroborate 
,, ^ each other in such a manner as to render previons concert highly improbable : 

. as to illustration (d) — A, the drawer of a bill of exchange, was a man of business. 

; ,:B> the acceptor, was a. young and ignorant person, completely under A’s influence ; 
:ap. to is proved that a river ran in a certain course five years 

ago, l?ut kttown that there have been floods since that time which might change 


IS in question, wa$ 

drcnm^Bces, ^ ,, „■ , ' , , , , ' - ^ v , , 
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as to illustratioji (^) — the question is, whether a letter was received. It is shown 
to have been posted, but the usual course of the post was interrupted by disturban- 
ces. 

as to illiisiraUon [h) — a man refuses to produce a document which would bear on 
a contract of small importance on which he is sued, but which niieht also injure the 
feelings and reputation of his family : 

as to illustration (2)-— a man refuses to answer a question which he is not 
compelled by law to answer, but the answer to it might cause loss to him in matters 
unconnected with the matter in relation to which it is asked : 

as to illustratio 7 i {/j — a bond is in possession of the obligor, but the circumstances 
of the case are such that he may have stolen it. 

Scope. — Where the fact giving rise to such a presumption as may be drawn 
unclttr this section, \s undispmed and no explanation negativing the presumption 
is offered, the Court is justified in laying the onus proper where, but for the presump- 
tion, the onus could not be laid. But, where explanation negativing the presump- 
tion is forthcoming, the Court is not in a position to draw the presumption until it 
has heard the evidence in support of the explanation and, therefore, must ignore the 
presumption for the purpose of* determining where the onus proper lies, on the 
principle “when conflicting evidence on a point covered by a presumption of law is 
to be gone into, the presumption of law is as presumption of law.^’ 
Such a presumption, therefore, cannot shift “the burden of proof” in the strict 
sense of that term and the most it can effect is a shifting of “the burden of 
evidence’* the burden of going forward with new evidentiary matter and s. 

4 of the Act indicates that it is for the Court which is taking evidence to decide 
whether such a presumption is strong enough to produce even that limited 
effect. I N. L. R. 169. The illustrations appended to this section are not 
statements of the law qualified only by particular exceptions. They are merely 
what they call themselves, illustrations or instances, 69 Ind. Cas. 257. 

Illustration (a). — The Court may presume, from the possession of stolen pro- 
perty, that the possessor is either the thief or has received it knowing it to be stolen 
property, unless the possession is accounted for. 15 P. R. 1891 Cr, Where a deaf 
mute was found in possession of stolen properly a week after the thtft, lie/din the 
special circumstances of the case, the presumption authorised under this illustration 
canot be applied. 25 Ind- Cas. 330. Where after six months after the dacoity some 
common ornaments were found in the possession of the accused, held having 

regard to the nature of the ornaments, which were of common description, and were 
likely to pass from hand to hand, the case was not covered by s. 114, illusiratton (a), 
and the accused should not have been called upon to explain their possession, 3 A. 

L. J, 808 = 29 A. 138 ; see also A. W. N. 1881, 155. But when stolen property is 
found in a person*s possession soon after the theft the Court may presume that the 
party is either a thief or a receiver of stolen property. 2 Weir. 489 j i L, B. R. 382; 

13 Cr. L. J. 140 ; ir A. L. J, 94 ; 14 L. W. 418 : 32 C. L. J. 119. Illustration {a) 
to the section is merely an example, and it cannot be read as limiting the presump- 
tions which may be drawn from recent possession of stolen property. 17 Cr. L. J, 

32 = 32 Ind, Cas. 160 ; see also 14 L, W. 418 \ but see 32 L, L. J. 19= $9 lud. Cas. 
204. Before a presumption under this illustration can arise, if must be proved that 
the goods found in the possession of the accused have been stolen. The^ presump- 
tion cannot arise when it may reasonably be presumed that the property in question 
is stolen property. In a criminal case the onus is on the prosecution to prove beyond 
reasonable doubt the guilt of the accused and the burden never changes. i^^52 C. 
223=88 Ind. Cas. 51^; see also i Rang. 520 ; 2i A. L, J. 836 ; A. I. R. 1932 Sind. 
180. Presumption referred to in illustration (a) is not confined to charges of theft 
but extends to all charges however penal not even excluding murder. This presump- , 
tion relates to offences of dacoity also. A. 1. R. 1930 Fat. 513=9 606 Where 

accused persons are found in possession of stolen property soon after the theft and 
they are unable to explain their possession they can be held guilty of receiving stolen 
property knowing it to be stolen. L. R. 5 A. 81. If he gives any explanation which 
in the opinion of the jury may possibly be true although they do not necessarily 
believe it then the crown cannot rely upon the presumption and must prove the guilt 
of the accused just as in any other criminal case accused did not prove his inno* \ 
cence. 35 C. W. N. 291. Where a person is found ih possession of stolen property ' 
after it was stolen the Court may presume under illpstratiph ' (^?) that, he is a thief. ■ 
A. L R. 1934 All 455«35 Cr. L. J. 1092. ' i . 1 , '' ‘ 
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Possession must be recent — It is clearly established that, in order to put 
the accused on his defence, his possession of the stolen article must be recent 
although vvhat shall be deemed recent possession must be determined by the nature 
of the article stulen, i.e. whether they are of a nature likely to pass rapidly from 
hand to hand ; or of which the accused would be likely from his situation in life or 
vocation, to become possessed innocently. Best Ev, § 21 1. Possession of stolen 
goods about nine months after the loss does not given rise to any presumption under 
this section. 130 Ind Cas. 800=32 Cr. L. J. 614= A. I. R. 1931 Pat. 85 ; see also 
54B lyt — A. LR 1930 8,155: A. W. N 1881^153; 1912 M. W. N. 97=13 
Cas. 128=13 Cr. L. J. 140 ; 6 A. 224 ; A. W. N. 1887, 281 ; 1912 M. W. N. 362== 15 
ind. Cas. 315= 13 Cr. L. J. 475. Bui the presumption would arise where the accused 
is in possession of the stolen property three weeks after it was stolen. 3 M. L. T, 
30=7 Cr. L. J. 30 ; 12 C. P L. R. Cr. 5 ; iQU M. W.^ N. 84=25 Ind. Cas. 330. The 
mere fact that the accused points out the place in which stolen property is concealed 
does not give rise to any presumption under s. 1 14 or justify his conviction of the 
offence of recdving stolen property. But that presumption would mise when the 
accused is not able to account for his possession of such stolen articles. 126 Ind. 
Cas. 876=31 Cr. L. J. 1104=32 Bom. L. R. 574 = A. I. R. 1930 Bom. 244. No fixed 
time can be laid down to determine whether possession of articles is recent or other- 
wise. But every case must be judged on its own facts. If a few stolen articles 
are found in possession of a person under circumstances which may give rise to the 
probability of his coming by them honestly sometime after the theft the presumption 
under the law might not arise against him. 27 Cr. L. J. 617 = 94 Ind.- Cas. 361 = A. 
L R. 1926 Cal. 925 ; see also A. 1. R. 1928 Nag. 213 = 109 Ind Cas. 8or ; 3 A. L. J. 
808=4 Cr. L. J. 436=29 A. 138 ; I L. B. R. 39 ; 26 M. L. T. 389=11 L. W. 43 = 53 
lad. Cas. 119 ; 22 C. W. N. 597 = 46 Ind. Cas. 158 = 19 Cr. L. J. 702 ; 20 L. J. 178 = 
65 Ind. Cas. 849=23 Cr. L. J. 193 ; 85 Ind. Cas- 722 = 26 Cr. L. J. 578 = A. I. R. 1925 
All. 220 ; 96 Ind. Cas. 650=27 Cr, L. J. 986 ; 27 Cr. L. J. 807 = 95 I^^i- Cas. 471 = A. 
I. R. 1926 Lah. 528 ; 27 Cr. L. J. 112 = 91 Ind. Cas. 544 = A. I. R. 1926 Lah. 272. 
Where the possession of the property stolen some years before, reasonably and 
circumstantially explained, such explanation should not be rejected merely because 
it is unproved. 15 P. R. 1891 Cr.; see also 19 Cr. L. J. 189=43 Ind, Cas. 605 ; 8 M. 
L. T. 418. 

Possession mnst be exclusive— Vide L. B. R. (1872-1892)397; m Ind. 
Cas. 732=29 Cr. L. J. 924 ; Ur B. R. (1897-1901) Vol. I p. 171. 

..Clause (b).-— When there is no sufficient corroboration of the testimony of an 
accomplice, a convictimi should not be based on such evidence. By this section the 
Court may presume that an accomplice is unworthy of credit unless corroborated in 
rnat^ial. particulars. 22 M, 491 ; 9 Ind. Cas. 978 ; 24 Ind. Cas. 146 ; 14 B. 331 ; 
6 Bom, L. -R. ' 1091=29 B.* 264 ; 16 P- R* 1886 Cr. ; 9 Ind. Cas. 778 ; 8 Ind. Cas. 
vt93, : ’ 2 Bbm. L R. 610 ; 10 C, W. N. 669 ; 26 B. 193 ; 14 B. 115 ; 6 Bom. L. R. 

, 4 Zi r A, L R.,I93S Lah* 230 ; A. I. R. 1935 AIL 162*; A. L R. 1935 AIL 477 ; A. I. R. 

„T035'Oudh i : A. I. R. 3935 Bom. L. R. 858 ; Rat. Un. Cr. C. 750 : 

4 Lab. L, J. 284. The term “accomplice’’ signifies a guilty associate in crime ; or 
when the witness sustains such a relation to the criminal act that he could be jointly 
indicted with the accused he is an accomplice. 27 M. 271. There is no lule of law 
or practice that^ the self-incriminating portion of the evidence of an accomplice is 
unworthy of belief unless corroborated. 6 Bom. L. R. 443. The testimony of an 
accomplice is not required by law to be corroborated. The rule of practice which 
lays down the requirement should be applied with due regard to the varying ciicum- 
stances of each particular case. 15 Bom, L. R. 288 ; see also 28 C. 339; 16 C. W. 
N. 669 ; 63 I. C, 612 ; 2 Pat. L. T. 757. Corroboration need not be direct. A I. R. 

1935 AIL 132. Circumstantial evidence is sufficient. A. I. R. 1935 AIL 85 ; A 1. R. 

1935 Lah. 125. Corroboration need not be in all details. Corroboration in some 
particulars, satisfying Court of truth of accomplice’s story implicating accused is 
siifittcient A. I. R. 1935 Lah, 125. For further discussion on this topic. Vide notes 
under s. 133, mfra, 

illuitration authorises the presumption that a particular 
official act has been performed regularly, but it does not authorise the 
any evidence that the act has been performed, 6 C, W. N. 845. 


the Court to 


illustration mot compel but certainly permits^ 


^ to;;ha;continuance of the state of things. 
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29 Ind. Cas. 294—20 C, W. N. 48. Proof of the existence at a particular time 
of a fact of a continuous nature gives rise td^ rebuttable presumption within 
logical limits that it existed at a subsequent time or has previously existed. 
The limits of time within which the inference of continuance possesses sufficient 
probative force lo be relevant must obviously vary with each case -always strongest 
in the beginning, the inference steadily diminishes in force with lapse of time at 
a rate proportionate to the quality of permanance belonging to the fact in question, 
until it ceases or perhapstis supplanted by a directly opposite inference. To put 
the matter shortly it will be inferred that a given set of facts whose existence at 
a particular time is once established in evidence continues to exist as long as such 
facts usually exist. 36 C. L. J. 336. 

Illustration (e). — There is a well knwn maxim of Ixw omnia precosumaniur rite 
esse acta : this is an infereuce of reasonable probability arising out of the experience 
of mankind. The law assumes that any act done in public or any formal act 
privately done will be performed in due form by the person authorised to do it. 
{Powell Ev. Under this section, it is presumed that official acts have been 

regularly performed. “Regularly performed*’ means performed with due regard 
to form and procedure. 1921 Pat. 343=63 Ind. Cas. 226 ; 96 Ind. Cas. 571 ; 68 
Ind. Cas. 740 ; 4 Lah. L. J. 448. 

Illustration (f). — The posting of a letter, if proved and if the same is not 
returned by the Dead Letter Office raises the presumption that it must have 
reached the addressee. 45 M. L. J. 817. 


Illustration (g). — The presumption indicated in this illustration arising from 
non production of evidence cannot displace the contrary inference supported by 
adequate evidence. 63 Ind. Cas. 740 (P. C.) In other cases the Court can draw 
such inference from non-production. 62 Ind- Cas- 697. Non-production of the 
account books justified the presumption under this section. 25 Ind. Cas. 749 ; 
(1922) P. C. 378. Where documents relevant to the casa are withheld by the 
Crown, the Court will be justified in drawing an adverse inference against the 
Crown. 36 C. L. J. 346 : 36 C, L. J. 245, 

Illustrabion (i). — This illustration only refers to presumptions that may be 
raised. It does not follow that such presumption would shift the onus of proof. 
18 M. L. T. 94. Under the clause (i) it is open to the Court to presume that if a 
document creating an obilgation is in the hands of the obligor, the obligation is dis- 
charged. But in raising such a presumption the Court has to take into regard any 
facts or circumstances indicating that it might have been stolen. The burden shifts 
as the evidence is developed and when both the parties produce their evidence, 
the question on whom the initial onus lay ceases to be of much importance. 25 O. 
C. 125. 

Presumption of deatll. — Where among some relations the evidence on the 
question who cTed first is quite evently balanced, the Court is entitled to say the 
probabilities are in favour of the younger man surviving the elder. 1922 Bom. 347. 


CHAPTER VIII. 

Estoppel. 


' . ' ^ 


115. When one person has, by his declaration, actor omission, inten- 
Estoppel. tionally caused or permitted another person to 

^ ' believe a thing to be true and to act upon such 

belief, neither he nor his representative shall be allowed in any suit or pro- 
ceeding between himself and such person or his representittiye, to ; deny the 
truth of that thing. ' ^ 

lilusiration. 

A intentionally and falsely leads B to believe that certain land l^fengs to A, and 
thereby induces B to buy and pay for it. ' , . . ’ f * ^ - * 

The land afterwards becomes the property of A*, and A seeks Jb set , .aside,, the 
sale on the ground that, at the time of - the & ;Md: no title. He must not be 
allowed to prove his want of title. 
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Estoppels.—Most admissions can be withdrawn ; the fact that they were made 
remains, but the party who made them can be heard to explain that he made them 
rashly and carelessly, or under an honest misapprehension, or even that he knew 
what he said to be false. But an admission or statement may be made in so con- 
clusive a manner or under such special circumstances that the law will not permit 
the person who made it to contradict it. He is said to be estopped from denying 
his former statement. In other words, an stoppel is a ‘[bar^ which the law some- 
times sets in the way of one who is endeavouring to maintain the contrary of that 
which he once asserted in words, or tmequivocally implied by his conduct.” The 
rules of evidence forbid to allege the existence of a state of things inconsistent with 
his previous representation, when to do so would be inequitable or contrary to the 
policy of the law. Neither he nor any one claiming under him can give any evidence 
to contradict it. This is what; Lord Coke meant by his quaint definition. ‘‘An 
estoppel is where a man is concluded by his own act or acceptance to say the 
truth” — Powell Ev, 446. 

Kind of estoppel.'— According to English law estoppels are of three kinds : (i) 
By Record ; (2) By Deed ; and (3) By Conduct. 

Estoppels by Beoord. — The judgment of a competent Court is an instance of 
this kind of estoppel. Vide ss. 40-44 supra. 

Estoppels by Deed. — Where a man has entered into a solemn engagement by 
deed under his hand and seal as to certain facts, neither he nor any one claiming 
through or under him is permitted to deny the facts. [Phlpson Ev, 606). 

Estoppels by oonduot.—Estoppels by conduct, or, as they are still sometimes 
called, estoppels by matter in pais^ were anciently acts of notoriety not less solemn 
and formal than the execution of a deed, such as livery of seisin, entry, acceptance 
of an estate, and the like and whether a party had or had not concurred in an act of 
this sort was deemed a matter which there could be no difficulty in ascertaining and 
then the legal consequences followed. The doctrine has, however, in modern times 
been extended so as to embrace practically any act or statement by a party which it 
would be unconscionable to permit him to deny. The rule has been authoritatively 
stated as follows : — ^“Where one by his words or conduct wilfully causes an<^ther to 
believe in the existence of a certain state of things and induces him to act on that 
belief so as to alter his own previous position, the former is concluded from averring 
against the latter a different .state of things as exsisting at the same xxm&^'-^Phtpson 
Ev This kind of estoppel has been dealt with in 55.11510117. The object 
of the rule in this. The Court is to dispense justice and the rules of procedure 
"should not be allowed to defeat the ends of justice. 46 A. 214- 

Scope. — The rule is laid down in Pickard v. Sears (6 A. and E. 469). That rule 
, is that ^‘where one by his word.s or conduct wilfully causes another to believe in the 
existence of a certain state of things, and induces him to act on that belief, or to 
r alter his own previous position, the former is concluded from averring against^the 
■; the latter a different state of things as existing at the time. In Freeman v, Cooke- 
' Pat ke, B, By the term ‘’wilfully” however, in the rule, we must under- 

stand, if not that the parly represents that to be true which he knows to be untrue, 
at least that means his representation to be acted upon, and that it is acted upon 
accordingly ; and if, whatever a man's real meaning may be, he so conducts himself 
that a reasonable man would take the representation to be true, and believe that it was 
meant he should act upon it, and did act, upon it as true, the party making the 
representation would be equally precluded from contesting its truth ; and conduct by 
negligence or omission, when there is a duty cast upon a person by usage of trade 
or otherwise to disclose the truth, may ofien have the same effect.” No actual 
verbal representation is necessary to give rise to estoppel. It is quite enough that 
the conduct of the party leads another to act in the belief, that he asserts no claim 
to the property. 19 1. A. 203 ; So- Ind. Gas, 994; see also 34 A. 398 (P. C.) ; 77 
. Ind. Cas. 214.' This section is not exhaustive. 33 C. 915, contra^ 35 C. 904. 
There is no pecularity in the law of estoppel in India as distinguished from that of 
England. The law is clearly and substantially set forth in this section. 40 A. 
728®= 5 1 1. A. 326 P. C, Where all the facts are within the knowledge of both parties 
:'^ue, ;is ho scope for the doctrine of estoppel. The phrase “act on such belief” 
must:;; iave altered his position with reference to have the subject-matter of the 
representation.. .25 Bom. L. ; R. .^170^ This section ]<may no doubt override ss, 
91 to 94 D^causev jthe law of . estoppel /is pne which must prevail against a rale of 
procedure 93’^^* '' l?hOws';^ truth can hardly he 
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allowed to rely upon an estoppel arising from a false representation. (1923) M. 
W. N. 225 ; 30 C. 539=5 Bom. L. R. 421 (P. C.). Where A and B convey property to 
C making him believe that they are sole owners of the property and C acting on 
that representation takes the property for consideration. A and B are estopped from 
asserting the title of a third person to the property of D who was aware of the title 
of that third person. 36 C. L. J. 78- Where a statement is relied upon as an 
estoppel, it must be proved that the statement caused a change of position of the 
parties setting up the estoppel. 62 Ind. Cas. 869 ; 57 Ind. Cas 263 ; 4 C, L. J. 323 ; 
7 A. 511. The rule of estoppel is a rule of evidence and ought to be pleaded with 
sufficient clearness. 61 Ind. Cas. 807. The meaning of this section is that no 
declaration, act or omission will amount to an estoppel unless it has caused the 
person whom it concerns to alter his position ; and to do this, he must both 
iDelieve the facts stated or suggested by it and act upon such belief. 7 A. 878 
(F. B.) See aiso 7 C. L. R. 4S1. 

Estoppel — Point of Law. — There is no estoppel by reason of misrepresentation 
on a point of law and a transaction which is invalid can be declared to be such at 
the instance of either party alone. 82 Ind. Cas. 126, Representation on a matter 
of law /. as to the validity of an adoption creates no estoppel, 70 Ind. Cas. 653. 
An admission on a point of law is not an admission of a “thing*’ so as to make the 
admission a matter of estoppel within the meaning of this section. 21 A. 285. 

Person. — A minor is not estopped from setting up his minority. A judi- 
cially interpreted the Contract Act makes contracts entered into by a minor 
void and the court should not be compelled tp pronounce them valid by the 

provisions contained in the Evidence Act. It is not apparently the case that the 

word “person** in the section does not include a *‘minor’* or “certified lunatic’* 
or “other person’* under a disability to contract owing to imbecility of judg- 
ment. ^ But it might be held that such a person could not be held to 

have intentionally caused anything. When the law of contract declared 

that an infant would not be liable upon a contract or in the Statute of Fraud in 
connection with a contract, he cannot be made liable on the same contract by 
means of an estoppel j in other words there can be no doubt about the general law 
that the principle of estoppel which is a provision of adjective law cannot be 
invoked to defeat the plain provision of a Statute. 71 Ind. Cas. i6r ; 20 C. W. N. 
418 , see also 9 A. L. J. 103 ; 8 A. L. J. 1058 ,• 31 A. 21 ; 29 C. 126 ; 

15 C. W. N. 239 ; 21 B. 198 ; 19 Bom. L. R. 561 5 23 Bom. L. R. 975. Tn the 
latter case it was also held that “person” includes minor or lunatic. See also 25 
C. 316. I Lah. 389; 60 Ind. Cas. 267, Section 115 does not apply to minors. 
The term “person” in that section applies to one who is of full age and competent 
to enter into a cantract. 26 C. 381 = 3 C. W. N. 468. 

Declaration, act or omission. — The estoppel under this section may arise 
by reason either of a declaration, an act or an omission but in either case there 
must be intention on the part of the person against whom the estoppel operates 
to cause or permit a belief in the mind of another. In the case of a mere omission 
no such intention can well be imputed unless the true facts are known to the 
person whose omission is in question, but where there is a deliberate declaration 
or act causing or permitting such belief and inducing another to act upon it, it 
be presumed that such declaration or act was intended to have its ordinary and 
natural effect upon the mind and actions of the other party. 67 Ind. Cas. 744., 
Estoppel is purely a personal bar operating against the person whose conduct 
constitutes it, and against his privies and representatives. 14 C. 49 ^ I I 7 473. 

Adoption. — Where an adoption made by a Hindu widow is invalid for want 
of permission from her deceased husband she is not estopped from repudiating or 
denying it by the circumstance of her having for sometime treated it as effective. 
An adoption a 3 initio invalid may be raised to the level of a valid adoption on 'the 
ground of estoppel only when, by a course of conduct long continued on the part 
of the family which has purported to affiliate him, his situation in his original 
family has been so altered that it would be impossible to restore, ^him in it. . 1.8 M* 
145 = 5 M. L. J. 44 ; see also 14 B. 312 ; 18 M. 53 ; 19 B. 374 * ,. % adoption being 
according to the Hindu theory both a religious and a s^ukf .aclv estoppel cannot 
take the place of a religious act on which rests, . belief 

that a valid adoption generates filial relation and , to make, 

funeral and annual offerings with efficacy. also 19 3^,374^, 

Ind, Ev. — 18 
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a widow, has inieniionallj^ induced a boy*s father to believe that she had authority 
from her husband to adopt and that, in pursuance of that authority, she received 
the boy in adoption, she would be estopped from denying such authority, 169 P. 
R. 1812 ; see also iS 48^=2 M, L. J. 114. 

116 . No tenant of immoveable property, or person claiming through 
. such tenant, shall, during the continuance of the 
Estopple of tenant ; and of tgi^^ncy, bs permitted to deny that the landlord 
of person m posses- beginning of the 

' tenancy, a title to such immoveable property ; 

and no person who came upon any immoveable properly by the license of the 
person in possession thereof shall be permitted to deny that such person 
had a title to such possession at the time when such license was given. 

Principle.— 7/2 Cook v, Loxley, 5 T. R. 5 j Cockk Cas ;j2. Lord Kenyon, C. J. 
laid dosvn : “Conforming to the uniform decisions in all the cases upon this subject, 

I ruled at the trial, and continue to entertain the same opinion, that in an action 
for use and occupation it would not be permitted to a tenant, who occupies land by 
the license of another,, to call upon the other to show the title under which he let 
the land. This is not a mere technical rule, but is founded on public convenience 
and policy.” : 

Scope. — ^The estoppel of a” tenant is one of the most noticeable instances of 
estoppel by conduct Cockle Cas, 53). By this section, a tenant is only precluded, 
“during the continuance of the tenancy,*’ from denying that the landlord had ‘‘at 
the beginning of the tenancy” a title to the property, the subject of the tenancy. 
The words of the section leave it open to the tenant to show that his landlord’s 
title has subsequently expired, 11 Bom. L. R. 1093. So the tenant is not estopped 
from showing that the title of his landlord has expired since the tenancy commenced, 
or that the land in question is not comprised in the lease. There is no inconsistency 
in holding the land and at the same time proving such matters. (Cockle Cas. 53). A 
licensee also is not permitted under this section to deny that the licensor had a'title to 
the possession of the property at the time when the license was given to him to]| enter, 
though there was no relationship of licensor and licensee subsisting between the 
parties during the period sued for. 13 Ind. Cas. 512. This section does not debar 
one, who has once been a tenant, from contending that the title of his landlord 
has lost or that his tenancy has determined. 2 M. 226. The words ‘‘at the beginning 
of the tenancy” in this section can only apply to cases, in which the tenants are put 
into possession of the tenancy by the person to whom they have attorned, and not 
to a .case where the tenants have previously been in possesion, ii C. 519 ; 73 Ind, 
45^. A tenant is not precluded by an admission of tenancy from showing that 
the nature of the tenancy asserted by him to the knowledge of the landlord has 
been," for a period, prescribed by the Limitation Act, pro tanto adverse to the right 
to evict either at will or on notice given. 27 B. 515-5 Bom. L. R. 274. Persons 
not claiming posession of land under the tenant are not estopped from denying the 
title of the lessor. 44 A. 671 = 20 A. L. J. 615. 

117. No acceptor of a bill of exchange shall be permitted to deny that 
Estoppel of acceptor of bill drawer had authority to draw such bill or 

of exchange, bailee or lie- endorse it j nor shall any bailee or licensee be 

ensee. permitted to deny that his bailor or licensor 

had, at the time when the bailment or license 
commenced, authority to make such bailment or grant such license. 

Explanation (/)— The acceptor of a bill of exchange may deny that the 
bill was really drawn by the person by whom it purports to have been drawn* 

Explanation ( 2 )—U a bailee delivers the goods bailed to a person other 
than the bailor, he may prove that such person had a right to them as 
.against ihe bailor. 

; , Scope.— This is another instance of estoppel by conduct. A bailee is estopped 
denying that the bailor had, at the time, the bailment was made, authority to 
, it* Elrmic y But when the bailee is evicted by title 

pararhqtiiiict,/he can set up that title agiainst the bailor" with the consent of the person 

V.. S. 225 ; Rogers v. LamUrt, 24 Q. B.D. 

573 )^- ’The,, acceplaho^'^iof ' 'a' bilHs also deemed a conclusive ‘ 
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admission as against the acceptor, of the existence of the drawer and the genuineness 
of his signature, and of his capacity to draw ( Sanderson v. Collman^ 1842, ir, L. J. 
C, P. 270) ; and if the bill be payable to the order of the drawer, of his capacity to 
endorse. {Taylor v. Croker^ 1803, 4 Esp. 127) ; and if it be drawn by procuration of 
the authority of the agent to draw in the name of the principal. {Taylor^ 595), 
This section is in accordance with English Law. Sections 1 15, 116 and 117 of the 
Evidence Act are not exhaustive as regards the doctrine of estoppel by agreement. 
10 C. W. N. 747=33 C. 915, 

Forged endorsement. — No body is entitled to any thing through a forged 
negotiable instrument, in as much as the forged endorsement is a nullity in itself. 
36 C, 229. 


CHAPTER IX. 

Of^ Witnesses. 

118. All persons shall be competent to testify, unless the Court 
.. considers that they are prevented from under- 

^ ^ Who may testify, standing the questions put to them, or from 

giving rationol answers to those questions, by tender years, extreme old age, 
disease, whether of body or mind, or any other cause of the same kind. 

Explanation. — A lunatic is not incompetent to testify, unless he is prpen- 
ted by his lunacy from understanding the questions put to him and giving 
rational answers to them. 

Comment.— Evidence must be given by legally competent witnesses. The 
normal man is competent, and presumed to be so. The law of competency is there* 
fore practically the law of incompetency, consisting of rules of exclusion. 

Formerly there were several grounds of exclusion of witnesses, the Chief being 
(i) incompetency from interest, and (2) incompetency from mental incapacity. On 
(lie former ground, not only were parties themselves and their husbands and 
wives excluded, but also all persons who were in pari jure with either party, or 
otherwise substantially interested in the proceedings.^ Successive Statutes have 
abolished this kind of incompetency, leaving the fact of interest in the proceedings 
to affect credibility oxHiy—CocJde Cas. 24$. 

Scope. — Under this section all persons are competent to testify unless the Court 
considers that they are incapable of giving evidence or understanding the questions 
put to them by reason of tender years, extreme old age, disease whether of body or 
mind or any others cause of the same kind. Even a lunatic, if be is capable of under- 
standing the questions, put to him and giving rational answers is a competent wit- 
ness. The competency of a person to testify as a witness is a condition precedent to 
the administration to him of an oath or affirmation, and is a question distinct from 
that of his credibility when he has been sworn or has affirmed. In determining the 
question of competency the Court under this section, has not to enter into inquiries 
as to witness's religious belief, or as to the knowledge of the consequence of falsehood 
in this world or the next. It has to ascertain, in the best ways ft can, whether, from 
the extent of bis intellectual capacity and understanding, he is able to give a rationaT . 
account of what he has seen or beard or done on a particular occasion. If a person 
of tender years or of very advanced age can satisfy these requirements, his competen- 
cy as a witness is established. Queen Empress v. Lai Sdhai^ n A. 183. According to ’ 
English law every sane person is a competent witness in both civil and criminal cases, 
except a child who does not understand the nature of an oath, Poivell Ev. 197. But 
in India, where a person is competent to testify according' to the provisions of this 
section, but is unable owing to bis tender age, to comprehend the nature of an oath or ^ 
affirmation, s. 13 of the Oaths Act relieves the Court of the necessity of adrainia^ring^ j 
an oath or affirmation to him ; and the evidence of such a person recorded without 
oath or affirmation may be admitted. 10 O. C. 37S==7 Cr., L. J. 89. See also 16 B* 
359 J 14 B. L. R. 204 (F. B.), II C. P. L. R. C. 16 ,* contra 16' U; A. oy 

21 A. 183* - 

How to asoerbain oompetenoy.'— By sectidn,\ the .Legislature lias 'not 

prescribed an inflexible rule of universal application to the effect that, before a child 
of tender years is questioned, the Court 
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capacity to understand and to give rational answers and must form an opinion as to 
the competency of the witness before the actual examination commences. 18 C. W, 
N. I47==4i C. 406 ; contra^ ii C W. N. 51 ; 20. Bom. L. R. 365, 

Tender years. — There is no fixed period of legal discretion under which an 
infant is an incompetent witness. The rule by which an infant nnder seven years of 
age cannot commit a crime, because the law presumes him conciusively not to have 
sufficient intelligence for the act, has no analogy in the law of evidence {Per Patteson, 
J. in V. Williams, 7 C & P, 320). Age is immaterial ; and the question is 
entirely one of intelligence, which, whenever a doubt arises, the Court will ascertain 
to its own satisfaction by examining tbe infant as regards his understanding. {Powell 
Ev. 215). A Judge can act on the evidence of a child of tender years if he is 
impressed by its intelligence and demeanour and the evidence given bears no rnarks 
of tutorage. 6 Lab, L. J, 474. A Court should ascertain first of all by some simple 
questions wherther a child is competent to understand and answer questions. 

1923 91- 

Idiot. — An idiot is one that hath no understanding from his nativit)?, and there- 
fore is by law presumed never likely to attain any ; and such a person is incapable 
of giving evidence. The presumption is always in favour of sanity j hence the onus 
of proving the uiisoundness of mind of any person tendered as a witness rests on 
those who dispute his sanity, Harrod v. Harrod i K. & J. at p, p, Powell Ev. 21s* 

Deaf and Dumb.— Deaf and dumb persons were formerly regarded as idiots. 

. and therefore incompetent to testify, but the modern doctrine is that if they are of 
sufficient understanding, they may give evidence either by signs or through an inter- 
preter or in writing. {Powell Ev, 214), 

Explanation. — A lunatic is one that had understanding but by disease, grief, 
6r other accident has lost the use of his reason. As long as the suspension of the 
intelligence continues, the lunatic is incompetent to testify ; but his competency is 
restored during a lucid interval. Moreover, the disability does not extend to causes of 
lUonomania as to some immaterial matter, nor where the hallucination permits the 
witness to understand the nature of the duty which is expected from hirn. (i?. v. 
Bill, 2 Den. 254). But where a person is tendered as a witness who is believed to 
be suffering from monomania, a preliminary inquiry as to his capacity to give evi- 
dence must be instituted and he himself must be examined. {Powell Ev, 214), 

119. A witness who is unable to speak may give his evidence in any 

;:5. dumb witnesses. which he can make it intelli- 

: r-; , gible, as by writing or by signs ; but such wri" 

ting must be written and tbe signs made in open Court, Evidence so given 
^aHJbe deeded to be oral evidence. 

; De^ atid Dumb Witness, — The same rule would no doubt, be applicable in 
the <^se of deaf, or deaf and dumb witnesses, who might be communicated with by 
special signs, provided the Court was satisfied as to the reality ane accuracy of such 
.communication. Competence to understand the questions put to him and to give 
rational answers is under section 1 18 tbe one essential qualification for a witness. 
Deaf and dumb persons were formerly excluded as witnesses on the presumption of 
their idiocy. It is now ascertained how groundless this presumption is {Cunning* 
ham S 49 )> If the witness can write, it is a safe practice to receive his testimony in 
this form than through the medium of signs. Morrison v. Lennard, 3 C. & P., 127. 
Persons deaf and dumb from birth were formerly excluded and classed with idiots. 
Education has now opened their ears, and metaphorically loosened their tongues. 
{Norton Ev, io6Y 

Deemed to be oral evidence —Presumably to exclude the effect of putting 
in writing which would give the opposite side the right of a reply. {Norton 

' .'parties to civil suit, and their Proceedings the parties to 

Wives or husbands. Husband and the husband or wife of any party to 

. !,iF,br,wife of person under crimi- suit, shall be competent witnesses. In crimi- 

, Dal proceedings against any person^ the husband 
: , . pr'wife of such person, respectively, shall be a 

witness, , 
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English law."— At common law, a husband or wife of a party to the proceedings, 
civil or criminal, is incompetent to give evidence either for or against such party. 
Bentley v. Cooke^ 3 Doug. 422. The wife of a person charged with against upon her 
is a competent witness against him,, at common law. /?. v. Azir^ i Strag. 633. Now 
by Statute, they are made competent witnesses as regards certain offences. But a 
distinction must be drawn between competency and compellability of witnesses. A 
wife, though rendered competent by statute to give evidence against her husband in 
certain criminal proceedings, is not thereby made compellable to give such evidence, 
unless there is a clear and specific enactment to that effect. Leach v. Rex. L. R. 
(1912) H. C, 305. In civil cases there appear to have been no exceptions at all. 

Scope of this section.— Under this section there is no exception either in civil 
or criminal cases. Such witnesses are always competent. See also 6 W. R. Cr. 21. 

It appears that this section was only enacted to nullify the effect of the English law 
on the subject. The ground is covered by s. 118. This section provides that parties 
to the suit shall be competent witnesses. 49 C. 345. 

121 . No Judge or Magistrate shall, except upon the special order of 

* , j Tv/r • some Court to which he is subordinate, be 

Judges and Magistrates. compelled to ansv^er any questions as to his 

own conduct in Court as such Judge or Magistrate, or as to anything which 
came to his knowledge in Court as such Judge or Magistrate ; but he may be 
examined as to other matters which occurred in his presence whilst he was 
so acting. 

Illustrations, 

(a) A, on his trial before the Court of Session, says that a deposition was 
improperly taken by B, the Magistrate. B, cannot be compelled to answer ques- 
tions as to^ this, except upon the special order of a superior Court. 

(^) A is accused before the Court of Session of having given false evidence 
before B, a Magistrate. B cannot be asked what A said, except upon the special 
order of the superior Court, 

(c) A is accused before the Court of Session of attempting to murder a police- 
officer whilst on his trial before B, a Session Judge. B may be examined as to what 
occurred. 

Scop©.— The piivilege given by this section is the privilege of the witness, /. c, 
of the Judge of whom the question is asked. If he waives that privilege, it does not 
He in the mouth of any other person to assert it. 3 A. 573-A. W. N. 4881, 37. Bui 
Judicial officers are not exempted from giving evidence upon matters which they saw, 
when sitting as Judges unless they arrive at such knowledge by virtue of an investi- 
gation which they were making as Judges. 2 Weir, 777. 

122 . No person who is or has been married shall be compelled to disclose 

any communication made to him during 
marriage by and person to whom he is or has 
been married ; nor shall he be permitted to 

disclose any such communication, unless the person who made^ it, or his 
representative in interest, consents, except in suits between married persons, 
or proceedings in which one married person is prosecuted for any crime 
committed against the other. , ;i 

Principle. — This enactment rests on the obvious ground that the admission of 
such testimony would have a powerful tendency to disturb the peace of families, to 
promote domestic broils, and to weaken if not to djfestroy that feeling of mutual con- 
fidence, which is the most endearing solace of married life, ‘r The protection is not 
confined to cases where the communications sought to tielgiven in evidence is of a 
strictly confidential character, but the seal of the law U p4ce3 upon all com- 
munications of whatever nature which pass between Msband and wife. 
O' Conner V, Majori hanks^ (1842, ii L. J. C. P, 267). It extends , alsd , to ""cases in 
which the interests of strangers are solely involved, as well as to those in 
which the husband or wife is a ^ party on the record. It is, however, limited . 
to such matters as has been communicated during marriage. {Taylor % gog A\ 

Scope.— This section protects the individuals, and not the communication if it 
can be proved without putting into the box for that purpose the husband or the wife,. ^ 


Communications during mar 
riage. 
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to whom the communication was made. 22 M. 1 = 2 Weir 778. Under this section 
no communication between the husband and wife can be disclosed by the one against 
the other without the consent of the party concerned. The consent can not be im- 
plied. It is incumbent upon the Court to ask the party, against whom the evidence 
is to be given, whether he or she would consent to the evidence being given and not 
to admit it unless such consent is given, 244 P. L. R. 1913 ; see also 218 P. L. R. 
1913 ; 40 C. 891 ; !o P, R. 1914 Cr. ; 1923 Lah. 4m 

123 : No one shall be permitted to give any evidence derived from uo- 
rr - c published official records relating to any affairs 

Evidence as to affairs of State, except with the permission of the 

offiicer at the head of the department concerned, 
who shall give or withhold such permissson as he thinks fit. 

Scope. — Statements made before the Income tax Collector do not relate to 
affairs of State and so are not governed by this section. 32 M. 62=19 M. L. J. 
263 ; 4 M. L. T. 317. Any officer having the custody of records, not being records 
of which the production may on special grounds be refused, is bound to produce them 
on receiving a summons to that effect. 2 Weir 781. Statements made by witnesses 
as in the course of a departmental enquiry into the conduct of Public Officers, vvho 
were subsequently put upon their trial on charges of taking illegal gratification are 
not privileged under S3, 123,124 or 125, 16 C. W, N. 431-13 Cr. L. J. 445-^5 
Ind. Cas. 77* The question whether a communication is privileged or not is deter- 
mined by the occasion on which and the circumstances in which it is made, and not 
by the possibility of the persons receiving it making further communication to others 
in circumstances that would not be privileged. The privilege attaching to an official 
publication {e, a Government resolution) is not absolute, but is subject to the 
condition that it is without malice actual, express and in fact. 6 Bom. L. R. 13 1 (on 
appeal from 27 B. 189. ) 

124 . No public officer shall be compelled to disclose communications 
, . . made to him in official confidence, when he 

Official communications. considers that the public interests would suffer 
by the disclosure. 

Scope, — This siction follows the English law and makes the public officer the 
Judge as to whether a communication made to him in official confidence should or 
should not be disclosed. If he thinks that the public interest would suffer by such 
disclosure, he is entitled to refuse to disclose the communication. The mere feet 
that the publication of the communication might cause a scandal in the office 
will not justify a refusal to disclose it. 7 C. W. N. 246. See also, 2 M. W. N. 

, The words ** communication in official confidence** import no especial degree 
v of secrecy and lio pledge or discretion for its maintenance, but include generally all 
matters communicated by one officer to another in the performance of duties. The 
; words have the same meaning as '‘professional confidence** used in s, 126. In English 
K law the privilege as to production of public documents before Courts of law extends 
even to those which pass from hand to hand, in a publice office, in the usual course 
of business with no special mark of secrecy upon them and the ground on which the 
privilege rests is that it woutd be detrimental to the public interests, to produce 
thern. 26 Ind. Cas. 723. ^ An officer’s refusal to disclose a document on grounds of 
public policy is final. It is not coraptent to the Court to call for and examine the 
secret archives of the State in order to satisfy itself of their confidential nature. 47 
Ind. Cas. 225. But a Custom officer cannot claim a privilege as to the admission, 
made to him by the Inspector^ although what took place between the two Superin- 
tendents might probably be privileged, 22 C. W. N. 451. No objection can be taken 
in appeal. 44 M. L. J, 132. A Court should decide whether the document is privi- 
leged or not. 44 A. 360 = 20 A. L. J. 140. 


Information as to commi- 


No Magistrate or police officer shall be compelled to say whence 
he got any information as to the commission 
' ssion of offences. of any offence, and no Revenue-officer shall be 

! >: * compelled to say whence he got any information 

' commission of any offence against the public revenues. 

' ’ ‘Re ven ue-offi ce 

mw 


in this section, means any officer em- 


of aiiy:'bmDOh of fiie public revenues. 
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Legislative changes.— This section has been substituted by Act 3 of 1887. 

Scope. — The words ^‘information as to the commission of any offence’’ in this 
section only enact the rule which as said by Eyre C» /. in Hardy^s Case (24 Bow St, 
Tr. 80S) has universally obtained, on account of its importance to the public for the 
detection of crimes, that those persons, who are the channels by means of which the 
detection it made, should not be unnecessarily disclosed. Hat. Un. Cr. C. 937 = 
Cr. Rg. 47 of 1897. Eyre^ C* /. observed. “It is perfectly right that all opportunities 
should be given to discuss the truth of the evidence given against the prisoner ; but 
there is a rule, which has universally obtained on account of its importance to the - 
public for the detection of crimes, that those persons who are the channels by means of 
which that detection in made, should not be unnecessarily disclosed ; if it can be made 
to appear that really and truly it is necessary for the investigation of the truth of the 
case that the name of person should be disclosed, I should be very unwilling to stop 
it ; but it does not appear to me that it is within the ordinary course to do it, or that 
there is any necessity for it in this particular case.’* Even when no objection is 
taken the Court should exclude such evidence. 40 C. 898. Statements made in the 
course of judicial proceedings are absolutely privileged, but police report does not 
enjoy such absolute privilege. 22 A. L. J. 597 = 46 A. 471. So the defence cannot 
elicit from individual prosecution witnesses whether he was a shy or an informer 
also cannot discover from police officials the names of persons from whom they had 
received information. 19 C. W. N. 676 = 42 C. 957. Having regard to the distinction 
drawn throughout Act VII of 1873 (Bombay) between a police officer and an officer 
of the salt department, the latter cannot be considered a Police officer within the 
meaning, s. 125 Evidence Act and may therefore be compelled to say whence he 
obtained an information as to the commission of an offence. Rat. Un. Cr. C. 183. 

So also Superintendent of the Post office is not privileged under this section. 2 Bom. 

L. R. 329 followed in 16 C. W. N. 431 = 15 Ind. Cas. 77. A distinction should be 
drawn between questions which a witness can not be compelled to answer and those 
which he cannot be permitted to answer. The later class of questions might properly 
be forbidden, but questions of the former class are in no way barred ; a witness has 
merely the right of refusing to answer such questions, without any hostile inference 
being drawn from his refusal. 10 Ind. Cas. 917= 12 Cr. L. J. 277. 

126 . No barrister, attorney, pleader or vakil shall at any time be permitt- 
^ , . . ed, unless with his client’s express consent, to 

Professional communication. (jjgdQse any communication made to him in the 

course and for the purpose of his employment as such barrister, pleader, 
attorney or vakil, by on behalf of his client, or on to state the contents or 
condition of any document with which he has become acquainted in the 
course and for the purpose of his professional employment, or to disclose 
any advice given by him to his client in the course and for the purpose of such 
employment. 

Provided that nothing in this section shall protect from disclosure — 

(1) any such communication made in furtherance of any [illegal] 

purpose ; 

(2) any fact observed by any barrister, pleader, attorney and vakil? in 

the course of his employment as such, showing that any .crime " 
or fraud has been committed since the commencement of his employment. ; 

It is immaterial whether the attention of such barrister, [pleader], attorney,, 

Or vakil was or was not directed to such fact by or on behalf of his client. . ' 

Explanation — The obligation stated in this section continues after the 
employment has ceased. ' 

Illusirahons, , ’ ■ ' ^ 

{a) A, a client, says to B, an attorney j— ‘I have “cpmiriilted forgery and 1 wish i 
you to defend me.” ‘ ^ ^ ^ '“i" 

As the defence of a man known to be guilty is not a criminal purpose, this 
communication is protected from disclosure. ^ 

{b) A, a client, says to B, an attorney *1 wish to obtain,, possession of property, , ; . 
by the use of a forged deed on which I request you to, ’ v; > ^ ; 

This communication, being made in furtherance' of, 'A. crirninal purpose 
protected from disclosure. ; ,■" ’.‘r' "A ^ 
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(c) A, being charged with, embezzlement, retains B, an attorney to defend him. 
In the course of the pro :eedings, B observes that an entry has been made in A’s 
account book, charging A with 4 he sum said to have been embezzled, which entry 
was not in the book at the commencement of his employment. 

This being a fact observed by B in the course of his employment, showing that 
a fraud has been committed since the commencement of the proceedings, it is not 
protected from disclosure. 

Legislative changes. — The words within brackets have been added by Act 
, i8 of 1872. 

Principle. — This rule is established for the protection of the client, not of 
the lawyer ; and is founded on the impossibility of conducting legal business without 
professional assistance and on the necessity, in order to render that assistance 
effectual, or securing full and unreserved intercourse between the two. The 
privilege may be waived by the client, therefore, but not by the adviser. {Phipson 
Ev. 170)* 

Scope. — A legal adviser, (whether, barrister, attorney, pleader or vakil) will not 
be allowed without the express consent of his client, to disclose oral or documentry 
communications made or obtained in professional confidence, {Phipson Ev, i 6 g) 
The law in India relating to professional communications between a solicitor and a 
client is the same as in England, and in interpreting this section, the High Court 
may rightly refer to English cases. The use of the word '‘disclose’* in this section 
shows that the communication to be privileged must be of a confidential character 
between the solicitor and the client It is not everything that the solicitor learns in 
the course of his dealings with the client that is privileged from a disclosure. It must 
be a matter communicted to him confidently for the purpose of obtaining his profes- 
sional advice. The solicitor claims the privilege as that of his client. He must, 
then, state the name of the person for whom he claims the privilege. Where one client 
mentions the name of another client in a communication made to the solicitor in 
the course and for the purpose of professional employment by him, and the latter 
consults the solicitor afterwards on business relating to his own affairs, then, unless 
the name of the latter is communicated to the solicitor confidentially for the purpose 
of being advised by him, on the express understanding that it should not be 
communicated to the rest of the world, the solicitor is bound to disclose the name 
of the client. A solicitor is not at liberty to disclose the matter of employment, 
without his client's consent. This section protests from publicity not merely the 
details of the business, but also its general purport, unless it be showm aliundi that 
such business or the communication made in respect of it, falls within the proviso 
(i) or (2). Where in an interview between a solicitor and his client, a 
third: person of his client’s company makes a statement to him in the course 
V and for the purpose of his professional employment the solicitor is not privi- 
leged from disclosing the^ name of the person making the statement, unless 
the name was made the subject of a special confidence, and it was stipulated by or 
on behalf of his client that it was not to be disclosed. 18 B. 263; See also 
’ L. B. R. (1893-1900) 358. 26 Bom.^ L. R. ^ 1887. This section must be construed as 
applying to all persons who came in within the category of “pleader’’ as defined in 
s. 4 (a) of Cr. P, Code and includes therefore a muktear. 25 C. 756=2 C. W. N. 484. 
The consent required by this section should be given on each occasion when a com- 
municaiinn of the kind described is sought to be made admissible in evidence. A. 
W. N. 1890, 172. The communication must be of a confidential or private nature. 
3 B. 91. The communication must be made to him in the course and for the purpose 
of his employment as a pleader. 4 Bom. L. R. 469 ; 5 Bom. L R. 122. A Court has 
no power to order the production of a document which is privileged. 7 Bom. L. R. 

" 709, See also 16 C. W. N. 742.^ Neither a formal retainer, nor payment of fees is 

" ’necessary to constitute the relationship of solicitor or client; it is enough if the 
. solicitor is consulted in any way in his professional character. The sale, purchase, 
r' and conveyance of estates or negotiations for a loan are within the scope. According 
' to. English Law communications in furtherance of a fraud or crime are not protected. 
i'.fBut according to this section communication made in furtherance of any illegal 
; : '^u^aseare not protected. {Vide Phipson Ev, 172), Trade secrets communicated 
to k^yakil in course of the professional advice is also protected, 16 A. L. J. 987. 

fr. ^ i 1 27 ^ . Tho ptovisions of sectioo 126 shall 

pmers ^ ’^PP^|\'f4^4litei:prete'rs, and the clerks or servants 

' ' 4 f ^ attorireys ^ vakils*^ 
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Scope.— Where a communication is made to a pleader’s clerk he is not at liberty 
to disclose the communication, 26 C. 53 = 2 C. W. N. 64.9; U. B. R. (1897' 1901) 
Vol. n, 368, The communications must have been confidentially made for the 
purpose of employment or the knowledge confidentially obtained solely in conse- 
quence of it, to be privileged {Garder v. Irvin^ 4 Ex, D. 49 ; 0\ Shea v. Wood^ i86r, 
P. 286) — Phipson Ev, 172. 

128 . If any party to a suit gives evidence therein at his own instance 
„ . j , or otherwise he shall not be deemed to have 

vriuSingTvideocr® ^ consented thereby to such disclosure as is men- 
® tioned in section 126 ; and jf any party to a suit 

or proceeding calls any such barrister, [pleader], attorney or vakil as a witness, 
he shall be deem-^d to have consented to such disclosure only if he questions 
such barrister, attorney, or vakil on matters which, but for such question 
he would not be at liberty to disclose. 


Legislative ohanges,- 
of 1872. 


-The word within brackets has been inserted by Act 18 


Scope. — This privilege may however be waived by the client either expressly or 
impliedly — 3. g., by the client examining the solicitor as to the privileged matter ; 
though, if only examined as to part, he cannot be cross-examined to the residue ; or, 
by sending the opponent a copy of the privileged document. But such privilege 
cannot be waived by the solicitor [Phipson Ev, 179). By the old law, a party, who 
gave evidence in a suit at his own instance was deemed to have waived his privilege, 
and to have consented to disclosure by his professional adviser of any relevent 
matter, which the professional adviser would but for such privilege, be bound to 
disclose. Under the present Act the mere fact of the party’s giving such evidence 
himself does not imply such consent ; and if he calls the barrister, etc., as a witness 
and questions him, he is deemed to consent to disclosure by the barrister, etc., only 
if he questions him on matters which, but for such question he would be bound not 
to disclose ; and by giving evidence he does not expose himself to be questioned 
about professional communications except so far as is necessary to explain his ' 
evidence. [Cunningham Ev, 361), 

129 , No one shall be compelled to disclose the Court any confidential 

communication which has taken place between 
him and his legal professional adviser, unless 
he offers himself as a witness, in which case he 

may be compelled to disclose any such communications as may appear to 
the Court necessary to be known in order to explain any evidence which he 
has given but no others. 

Season for the rule.— Under the old law (Act 11 of 1855), section 22, a party 
to a suit, who offered himself as witness, was bound to produce any confidential 
writing or correspondence that had passed between himself and his legal adviser. 
The reason for this rule is not very clear ; and the present section abrogates it so 
far that -such correspondence need be produced only if it is necessary to explain the 
witness’s evidence. It will be observed that the doubts which were at one time felt 
in the English Courts as to whether the protection extends to communication made 
by a client to his solicitor before any dispute has arisen, cannot arise under this 
section. [Taylor, 92^. The English law at present is identical with the rule here 
laid down. Mtnei v. Morgan^ L. R. 8 Ch. App, 361 — [Cunningham Ev, 362). ; 

Scope.— -Statements of witness recorded for the special purpose of being shown 
to a legal adviser with a view to ascertaining whether it is a good case for the Court 
to decide are privileged. 43 Ind. Cas. 71, 

130 . 


Condifidential communica- 
tions with legal advisers. 


Production of title deeds of 
witness not a party. 


No witness who is not a party to a suit shall be compelled to 
produce his title deeds to any^ property or any 
document in virtue of which he holds any, 
propery as pledgee or^ mortgagee or any docu- 
ment the production of which might tend to criminate :, him, unless he has 
agreed in writing to produce them with the person seeMng the production 
of such deeds. or some person through whom he claims* ^ 

Ind,' ' V-' '■■■ 
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English Law. — A witness, if a stranger, cannot be compeiieci to produce his 
title deeds or documents in the naturo of title deeds on account, it is said, of 
the mischief which in the present complicated state of the law of real property, might 
result if title to estates where subject to compulsory disclosure. Mr. Best suggest 
the reason to be the mischief which might ensue from an erroneous decision of the 
Judge as to the nature of the documents, {PMpsOft Ev, iyg\ A person who is not 
a party to the action cannot be compelled to produce his title deeds, or other 
documents referring to his title to any property. If one person wants^ to see another 
person’s title deeds or documents he should himself bring an action against such 
person for discovery. Cockle Cas ^93 ; Pickering v. Noyes^ i L. J. K. B. (O.^ S.) no. 
A mortgagee also cannot be compelled to produce his security including title deeds 
deposited with him except on payment of his principal and interests, Chichester v. 
Marquis of Donegull^h.K. S Ch. 502. A witness is not bound to produce any 
document which he swears will tend to criminate him. Roe v. New York PresSy 
75 L. T. Jo. 31. 

131, No one shall be compelled to produce documents in his possession 

„ , ^ r j which any other person would be entitled to 

whS^her persorhaving they were in his possession, 

possession could refuse to pro- unlfs such last mentioned person consents 
^XLCQ. ^0 their production. 

. Bootes. — By section 65 , secondary evidence can be given when a document 
is m the custody of a person who is leerally bound to produce it and who refuses to 
do so. In the case, therefore of a document protected under this or the preceding 
section, secondary evidence of its contents could not be given. {Cun. Ev. 336). 

132, A witness shall not be excused from answering any question as 

to any matter relevant to the matter in issue 
in any suit or in any civil or criminal proceed- 
ing, upon the ground that the answer to such 
quesion will criminate, or may tend directly 

or indirctly to criminate, such witness, or that it will expose, or tend directly 
or indirectly to expose, such witness to a penatly or forfeiture of any kind. 

Provided that no such answer, which a witness shall be compelled to 
: p . give, shall subject him to any arrest or prosecu- 

w tion, or be proved against him in any criminal 

. proceeding, except a prosecution for giving false evidence by such answer, 

: ' Englisii Law. — No than is bound to criminate himself ; nemo ientur seipsu7n 

" ^ frodere. Hence, a witness, whether a party to a suit or not, cannot be compelled 
to answer any question, whether put viva voce or in the form of a written interro- 
■ gatory, the answer to which may expose, or tend to expose him, to a criminal charge 
penalty, or forfeiture of any kind. If the witness, after claiming privilege is 
compelled to answer his evidence will not be admitted against him at a subsequent 
trial for the criminal offence. (/?. v, Garhet, i Den. 236), Powell Ev. 222. 

Scope. — It seems that the Indian Legislature while departing from the rule 
laid down in English cases have accepted the principle laid down in R. v. Garhet 
cited above. A witness has, been made compellable to answer relevant questions 
- but he is given the protection mentioned in that case. Where a person is charged 
V with an offence with which he is alleged to have incriminated himself in his 
deposition in a case, the fact that he was the person who gave the deposition should 
he proved. .2 Weir 794. 

f Eelevant to the matter in issue.— This section does not in terms deal 


Witness not excused from 
answering on ground that 
answer will criminate. 


with all criminating questions which may be addressed to a witness but only with 
x^estions kb to matters relevant to the matter in issue. Irrelevant questions should 
be allowed and it maybe implied by the limitation in this section, that a witness 
be^excused from answering questions tending to criminate him as to matters 
. The terKis qfs^tion 132, especially when read with the rest 

I to the cphclusioh fjiat the protection is only afforded to answers to 
has objecte<^or has been constrained by the Court to gtve. 3 M. 271 
of witness by the Court is 
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not equivalent to asking a question and receiving an answer within the purview of 
the proviso to s. 132 and therefore such a thumb impression may be proved 
against the person giving it in a criminal trial 16 C. W, N, 500==* 15 C. L, 
J- 399 - 

Claim of privilege. — A witness must claim the benefit of the protection 
afforded by this section before he makes the statement in respect of which a 
question is subsequently raised. 40 A. 271 = 16 A. L. J. 2or, 

Proviso.— A statement containing defamatory matter against another, made by 
a witness in a judical proceeding, is a privileged statement under this section of 
the Act, for which such witness could not be proceeded against criminally. If the 
statement were false, he might be prosecuted for giving false evidence, 3 O. C. 80 ; 18 A. 

L, J. 940. Where, on the evidence given by certain witnesses in a murder case to she 
effect that they assisted the accused in concealing the dead body after murder, they 
were prosecuted under s 201, the only evidence being their deposition, that 
their conviction was not illegal, as they, had omitted to object, perhaps owing to 
the want of legal advice, to answer the questions on the ground that the answers 
would criminate them. 2 Weir. 792. The proviso does not apply to voluntary 
statements. 32 C. W. N. 756—9 C. W. N. 91 1 ; Rat, Un. Cr. C, 360 ; 12 B. 440 ; 

16 A. 88 ; 43 A 92 ; 37 C. 878. If a person makes a statement voluntarily without 
any compulsion, it may be, if relevant, used ' against him in his trial on a criminal 
charge. 21 C. 392 S 32 C. 756. A defamatory statement which is not protected 
under s. 490 is punishable. 14 C. L. J. 31 ; 33 A. 163 ; 29 A. 685 ; 23 C. 563 ; 11 M 
477 I 17 B. 127 ; 15 C* 264 ; 10 A. 425 ; 23 C. 867 ; conira^ ii B. L. R. 321 ; 22 A, 
234 5 9 C. W. N. 911. 

133. An accomplice shall be a competant witness against an accused 

person ; and a conviction is not illegal merely 
Accomplices. because it proceeds upon the uncorroborated 

testimony of an accomplice. 

Scope. — So long-established a rule of practice as that which makes it 
prudent as a general rule, to require corroboration of accomplices, cannot, without 
great danger to society, be ignored by the Magistrates and Sessions Judges, simply 
because this section declares that a conviction is not illegal merely because it pro- 
ceeds upon the uncorroborated testimony of an accomplice. The Courts, should give 
proper effect to the provision of s. 1 14, illustration ( 3 ). The rule in s. 114 illus. ( 3 ) 
and that in s. 133 are parts of one subject and both are found in most of the 
general judgments ^ and neither section is to be ignored in the exercise of judicial 
discretion. The illustration ( 3 ) to s. inisthe rule, and when it is departed from, 
the Court should show, or it should appear that the circumstances justify the excep- 
tional treatment of the case. 14 B. 331. The illustration ( 3 ) to s. 114 directs attention 
to the general principle that it is unsafe to convict on the evidence of accomplices, 
unless corroborated in material particulars. But along with this principle must be 
borne in mind the qualifications contained in the further illustrations which the Court 
is directed to consider while determining whether the general^ maxim does or does 
not apply to a particular case. They show that all persons coming technically within 
the category of accomplices cannot be treated as on precisely the same footing 5 and 
no general rule can be laid down. 26 B, 193=17 Bom. L. R. 694. The testimony of ‘ 
one accomplice should not be taken as corroborated by the testimony of wther 
accomplice, 114 Ind. Cas. 457=30. Cr. L, J. 31 1. .r 

Corroboration. — It is generally unsafe to convict an accused person on the 
testimony of his accomplices, unless they are corroborated in material particulars 
connecting the accused with the crime. But this rule does not apply to all persons 
who technically come within the category of accomplices. The particular circum- 
stances of each case will affect its application and no general rule can be laid down 
on this point 33 C. 649 « 10 C. W. N. 669. The rule as to corroboration being nece* 
ssary to evidence of an accomplice being one of practice a Court of revision will not, 
unless under exceptional circumstances, interferein cases where the rule has not been 
adhered to. 17 Ind. Cas. 19=13 Cr. L. J. 767. 11 Bom. L R. 858 ; 7 A. 160 ; 27 P, 

R. 1869. By the law both of India and England, the evidence of an accomplice is 
admissible and a conviction is not illegal merely because . it , proceeds upon the un- 
corroborated testimony ojf an accomplice. 14 B. ; 

The corroboration required of the testimony of an accomplice should go to some 
circumstances affecting the identity of the accused*as> .participating in the trans.actiqn, , 
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Such corroboration ought to be that which is derived from unimpeachable or indepen- 
dent evidence as distinguished from that derived from the earlier statements of the 
same accomplice or the statements tof other accomplices, 6 Bom. L. R. 481, The 
kind of corroboration that is required in respect of an approver's evidence is corro- 
boration that affects the approver's fellow criminals, not, in fact connects him and 
them together in relation to the crime, 1929 M, W. N. 794. In cases where a judge 
combines the functions of a judge and jury, he is bound under law to scrutinise the 
accomplice's evidence with the same degree of care and caution which is required 
of him in a trial by Jury and just as he is bound to give warning to^ the Jury, he 
must warn himself that it is unsafe to convict a person on accomplice evidence in the 
absence of substantial corroboration by independent evidence. 1 14 Ind. Cas. 457 = 
30 Cr. L, J. 31 1. The amount of criminality is a matter for consideration,^ and when 
a person is only an accomplice by implication or in a secondary sense, this evidence 
does not require the same amount of corroboration as that of a person who is an 
actual perpetrator with the principal offender. In dealing with the question what 
amount of corroboration is required in the case of testimony given by an accomplice, 
the Court must exercise careful discrimination and consider all the surrounding 
circumstances in order to arrive at a conclusion whether the facts deposed to by 
the person alleged to be an accomplice are borne out by those circumstances, or 
whether the circumstances are of such a nature that the evidence purporting to be 
given by an alleged accomplice are supported in essential and material particulars 
by evidence aliunM^ as to the facts deposed to by that accomplice. 28 C. 339 — 5 C. 
W. 1!^. 517 ; see also 15 Bom. L. R. 288 ; Rat. Un. Cr. C. 750 ; 3 Weir 809 N. To 
justify the Court in setting a.stde the conviction, it is necessary to show not only 
that there is.no corroboration, but that the Judge, taking all the evidence together 
was wrong in acting on it. 16 C. W. N. 669. It is the invariable practice of Courts 
to require corroboration by an independent witness of so much of the evidence of an 
accomplice as goes to identify the accused person as the offender. 4 Bom. L. R. 
401. See also 2 C. W. N. 55 ; 57 P. L. R. 1902 = 5 P. R. 1902 Cr. L. B. R. 1872— 
1892) 322 ; 6 L. B. R. 4 ; Rat. Un. Cr. C. 102 ; 25 M. 143 ; 5 C. P. L. R. i Cr. 

Prior to the Evidence Act, the rule, not of law but of practice was that a 

conviction could not be based on the unsupported evidence of an accomplice. 31 P. 
R. 1866 Cr. 125 P, R. 1866 Cr. ; 124 P. R. 1866 Cr. ; 27 P. R. 1867 Cr. ; Rat. Un. 
Cr. C. 844 ; 74 P. R. 1866 Cr. ii P, R, 1867 Cr ; U. B. R. (189^-96.) Vol, i 103 ; 2 
C. W. N. 55 ; 5 P. R. 1902 ; 17 P. L. R. 1912 ; 10 B. 819 ; 24 Ind. Cas, 158 ; U. B. 

R. (1897-1901) Vol. I 173 ; 9 A 528 ; Rat Un. Cr. C 102 ; L. B. R. (1872-1892) 54 ; 

8 A, 306 ; 33 C. 1353 ; 8 A 120 ; I M. 394 ; I L. B.R. 29 ; 16 P. R. 1896 Cr. 

, Contra, 1 M. 394 ; 35 247 ; 35 M. 397 ; i M. L. J. 397 (F. B.) 

There must be independent corroboration with respect to the identification of the 
, persons whom accomplices charge and with respect to the facts they state, 21 P. R. 
1866 Cr. ; I.P.R. 1866 Cr. Rat. Un. Cr. C. 840 ; see also i M.L.J. 367 ; Rat. Un. Cr.C. 
844 1 18 C. W. N. 850 ; II B, H, C. A.C. 196 ; see also 7 Bom. L. R. 969 for nature of 
corroboration. Where there is nothing in the case outside the confession of a co- 
accused, the accused must be acquitted. 48 A. 409= A. I. R. 1926 All. 377. 

Cases. — Where corroboration was found necessary, vide 4 P. R. 1903 Cr. ; 23 C. 
361 ; 21 C. 328 ; 2 Lah. 296 ; 73 Ind. Cas. 506 ; 1923 Lah. 153 ; 9 O. & A. H. R. 

947 I 1923 Lah. 666 ; 1923 Lah. 335 ; 69 Ind. Cas. 462 ; 4 Pat. L. T. 381 ; 5 Lah 429. 

Principle. — Accomplice evidence is held untrustworthy for these reasons ; (i) 
because an accomplice is likely to swear falsely in order to shift the guilt from him- 
self ; (2) because an accomplice, as a participator in crime, and consequently as an 
immoral person, is likely to disregard the sanction of an oath, and (3) because 
be gives his evidence, under promise of a pardon, or in the expectation of 
an irhpHed pardon, if he discloses all he knows against those with whom he 
acted criminally ; and this hope will lead him to favour the prosecution. 

, There is offen danger that, for the purpose of saving themselves rather than 
stating the truth, the accomplices will make out a stronger case against the 
" prisoner and more favourable to themselves than the real truth will warrant. 

' : -'V' ■ 

A — ^Tbe term accomplice signifies a guilty associate in a crime or, 

r iWh^&the witness sustained such a relation to the criminal act that he could be Jointly 
indlefeed with the accused, he is an apcpmpHce. 27 M. 271, Where an accomplice is 
kn - statement )s . tainted, z Weir 809 N. A spy is not an 

Un. person, charged with an offence by 
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the police but subsequently discharged by the Magistrate is not an accomplice- ^ 
W. R. Cr. 44 5 L, R. B. (1893-1900), 467. A person offering bribe to the police 
accomplice- 14 B. 115 ; 14 B. 331 ; 26 B. 193 ; 26 M. i ; 2 C. W. N. 672. Witness®® 
to payment of bribes are not accomplices, unless they co-operate in the payxnea^^.^* 
the bribes. 83 C. 659 ; 27 C. 144. No man ought to be treated as an accompU^^ 

on mere suspicion, ii Bom. L. R, 1153. Involuntary payment of bribe does 3 iot 

make one an accomplice. 27 G. 925. See also 31 C. L, J. 30. 

T,., , . . 134 . No particular. number of witnesses 

Num er of witnesses. required for the proof any 

fact. 

Scope.— The general rule is that the Court can act upon the uncorroborated 
evidence of a single witness if satisfied with such evidence {Cockle Cas. 14T). But 
there are certain cases in which the legislature has required as a matter of law that 
credence should not be given to the unsupported testimony of one witness {Powell 
But the of evidence permitted upon a given point as distinct 

uislied from the f of evidence required, rests in the descretion of the Court, 
which will not permit a trial mischievously to be protracted by evidence or examina- 
tions merely cumulative in their nature. {Best §70), It is not open to the trying 
Magistrate to put any arbitrary limit on the witnesses whose evidence the defence 
desires to adduce. 22 C. W. N. 408. 


CHAPTER X. 

Of thb Examination of Witnesses. 


Order of production 
examination of witnesses 


and 


135. The order in which witnesses are produced and examined shall be 

regulated by the law and practice for the time 
being relating to civil and criminal proce- 
dure respectively, and, in the absence of anjr 
such law, by the discretion of the Court. 

Scope, — This section deals with the law which regulates the order in which 
witnesses are to be examined. Before the Court can proceed to hear a case, it is 
obviously necessary to determine which party shall begin or upon whom the burden 
of proof of the whole case lies. The general rule is that the party who alleges any 
matter ^ in issue must prove it. This would be simple enough if there were only one 
fact in issue, but there may be several facts in issue, the burden of proof of sorne 
being on one party and of others on the other party. The position is practically this» 
that the burden of proof lies at first on the party against whom judgment would be 
given if no evidence at all were adduced. {Cockle Cas, 123). The party who would 
lose the case if no evidence is given has the right to begin. In criminal cases there 
is practically no difficulty as all the allegations are invariably made by the prosecu- 
tion and as such the prosecution has got the right to begin. 

Civil Cases.— In civil cases the plaintiff has the right to begin unless 
the defendant admits the facts alleged by the plaintiff and contends that either 
in point of law ^ or on some additional facts alleged by the defendant the 
plaintiff is not entitled to any part of the relief which be seeks, in which 
the defendant has the right to begin. {Civil Pro, Code, Order 18^ rule i). On 
the day fixed^ for the hearing of the suit or on any other day to which, 
the hearing is adjourned, the party having the right to begin shall state 
his case and produce his evidence in support of the issues which he' is 
bound to prove. The other party shall then state his case and produce his evidence 
(if any) and may then address the Court generally on the whole case. (Order 
XVIII, rule 2). Where there are several defendants some of whom support the case 
of the plaintiff wholly or in part and the others oppose him, the rule is that those 
who support the case of the plaintiff must address the Court and adduce his evidence 
in the first place and then the other defendants must address the Court and adduce 
evidence. 32 B. 599. , r : ' 

Criminal oases. — In criminal cases thd prosecaliou^bas the right to begin. 
The witnesses for prosecution are examined: in the first place. There are different 
kinds of procedure 'in different kinds of cases; Chapteir; XX/of the Criminal 
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Code prescribes the procedure to be adopted in summons cases. Chapter XXI lays 
down the procedure to be adopted in warrant cases and Chapter XXII prescribes 
the procedure to be followed in summary trial In all of them the prosecution wit- 
nesses are to be examined in the first place. 

136. When either party proposes to give evidence of any fact the Judge 

T , X j .j . j may ask the party proposing to give the evi- 

dence ID what manner the alleged fact, if proved, 
missibihty of evidence. shall admit 

the evidence if he thinks. that the fact, if proved, would be relevant and not 
otherwise. 

If the fact proposed to be proved is one of which evidence is. admissible 
only upon proof of some other fact, such last mentioned fact must be proved 
before evidence is given of the fact first mentioned, unless the party under- 
takes to give proof of such fact^ and the Court is satisfied with such under- 
taking. 

If the relevancy of one alleged fact depends upon another alleged fact 
being first proved, the Judge may, in his discretion either permit evidence of 
the first fact to be given before the second fact is proved, or require evidence 
to be given of the second fact before evidence is given of the first fact. 

nik$f rations, 

(a) It is proposed to prove a slatement about a relevant fact by a person alleged 
to be dead, which statement is relevant under section 32. 

The fact that the person is dead must be proved by the person proposing to prove 
the statement, before evidence is given of the statement. 

(d) It is proposed to prove, by a copy, the contents of a document said to be lost. 

The fact that the original is lost must be proved by the person proposing to 
produce the copy, before the copy is produced. 

(c) A is accused of receiving stolen property knowing it to have been stolen. 

it is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. The Court ’ 
may, in its discretion, either require the property to be identified before the denial 
of the possesion is proved or permit the denial of possession to be proved before the 
property is identified. 

(J) It is proposed to prove a fact (A) which is said to have been the cause or 
efiect of a fact in issue. There are several intermediate facts (B, C and D) which 
1 must be shown to exist before the fact (A) can be regarded as the cause or effect 
^ of the fact in issue. The Court may either permit A to be proved before B, C and 
D is proved, or may require proof of B, C and D before permitting proof of A. 

Para (1). — Section slays down: “Evidence may be given in any suit or pro- 
ceeding of the existence or non-existence of every fact in issue and of such other 
facts as are relevant under the Act and of no others. No party is entitled to adduce 
evidence of any other fact.’' This section empowers the Court to satisfy itself as 
regards the admissibility of any fact — otherwise the object of the law will be frus- 
trated. . It-has already been hinted that the law of evidence has evolved out of Jury 
system and as such the law as regards admissibility of evidence is so stringent. The 
jurors as a rule are laymen and their mind can be easily influenced by improper 
- admission of evidence. The Indian Legislature following the English law has 
adopted the peculiar rules of that law. In civil cases no great harm is done by 
, improper admission of evidence but in Sessions cases where the jurors are sole 
judges of f lets— improper admission of evidence is extremely detrimental to the 
interest of the parties. So the Judge is authorised to decide the question of rele- 
vancy of a fact by asking question to the party tendering evidence. 

■ 'P^ 2 — This para should be read with s. 104. It often happens that an agent, 

carry a message and bring back an answer or do some other act, 

‘ put into the box before the agency or authority is proved. Thereupon an objection 
by the opposing counsel that, the evidence is not receivable, because the 
agency, etc., is not proved. An undertaking is usu illy then given that evidence to 
forthcomingi'at'a-^^ period^ whereupon the case proceeds. 
If the 'ptwf|^’^ea%-ahotsId break- 'Whole of the evidence of the alfege4 

agent is ^ihe Judge’s.-' '11 '/’would be highly inconvenient 
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to interrupt the witness in his story, and call another witness in the middle of his 
pamination to prove agency. It is to meet such a state of things that this clause 
is provided. 319), 

Para 3— Illustrations (c) and (d) explain the meaning of this para. Where the 
relevancy of one fact depends upon another fact, which is not proved before the 
Court, the Court may either permit the first mentioned fact to be proved before the 
second fact or may require the party to adduce evidence in the first place for proving 
the second fact. 


Examination-in~chief, 

examination-in-chief. 

Cross-examination. 


137. The examination of a witness by 
the party who calls him shall be called his 


Re-examination. 


The examination of a witness by the 
adverse party shall be called his cross-exami- 
oation. 

The examination of a witness, subsequent 
to the cross-examination by the party who 
called him, shall be called him, his re-examination. 

Note.— As soon as the witness has taken the oath or affirmed, he will be 
examined by the counsel for the party who called him as a witness ; this is examina- 
tion-in-chief, Next , he will probably be cross-examined by the other party. Lastly, 
he may be re-examined by the party who called him, {Fowell Ev. ^ 2 ^), 

138. Witnesses shall be first examined -in-chief, then if the adverse 

- , . . . party so desires cross-examined, then (if the 

Order of examinations. calling him so desires) re-examined. 

The examination and cross-examination must relate to relevant facts,', 
but the cross examination need not be confined to the facts, to which the 
witness testified on his examination-in-chief. 

The re-examination shall be directed to the explanation of matters 
^ . referred to in cross-examination ; and if new 

^ re-examina- permission of the Court, intro- 

duced in re-examination, the adverse party may 
further cross-examine upon that matter. 

Principle. — Long forensic experience has evolved a body of rules of practice 
which undoubtedly tend to elicit the truth, and thus materially assist the tribunal in 
ascertaining the weight which should be attached to the evidence of any witness. 
{Powell Ev, ^ 2 S). 

Examination. — The first rule which regulates exaraination-in*chief is this : — 
In examination-in-chief only such questions are to be put which are relevant to the 
issue ; every thing else will be rigorously excluded. The evidence must be 
admissible under the Act. It is the duty of counsel to bring out clearly and in 
proper chronological order every relevant fact in support of his client’s case to which 
the witness can depose. This task is .more difficult than may at first sight appear. The 
timid witness must be encouraged ; the talkative witness repressed the witness^ 
who is too strong a partisan must be kept in check and yet the counsel must not 
suggest to the witness what he is to say. An honest witness, however, should be^ 
left to tell his tale in his own way with as little interruption from counsel as possible. 
In criminal cases, the duty of counsel for prosecution is wider. It is the practice, 
and probably the duty, of a prosecuting counsel to ask a witness questions favourable 
to the prisoner ; for he must lay all the material evidence before the Court, whether 
it tells in favour of the prisoner or not, and not unduly press for conviction. 
(Pow£ll Ev. jr^d). ■ ... ’ ,,, -Iv. , 

“ We may here observe that it is to an affirmative proof that 
chief is mainly addressed ; and the proof is that of the issue 
ducing the witness has, by his pleadings in the cause, < ’ *' 


the other. In this view a negation by a defendant of-tfee 
have to be regarded as ‘an affirmation of the forme^f 
sold goods to B’the defendant while B says that 
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the part of B of his witnesses, and in support of his defence, would be as much an 
examioationdn-chief as that by A of his witness/^— Ev. ig4. A witness 
when under examination must speak of facts within his knowledge. Except in 
certain exceptional cases, his opinion or belief could not be admissible. Nor does 
this rule exclude only that which would ordinarily fall, under the head of belief ; 
such matters, for instance, as one believed because a narrator of credibility had 
averred their existence. It would extend even to inferences, in the nature of opinion, 
which the witness might himself draw ftom the facts before him. Testifying as to 
facts, the witness can of course only do so according to the extent of his knowledge 
or recollection. He is not required to speak with such certainty as to exclude all 
doubt from his mind **If^'says Professor the fact is impressed on his 

memory but his recollection does not rise to positive assurance, it is still admissible, 
to be weighed by the jury ; but if the impression is not derived from the recollection 
of the fact, and is so slight as to render it probable that it may have been derived 
from others, or may have been some unwarrantable deduction of w^itness’s own 
mind, it will be rejected/^ To use the expression of Mr. Taylor in modification of 
the passage — “ He may express it as it lies in his memory.’’ (Goodeve Bv. igf). 
But there are exceptions to the rule, though they will be found limited to the 
instances where the nature of the case does not admit of more positive evidence. 
Thus, in a question of identity between persons and handwriting, a witness is 
allowed to speak upon belief. So, in one requiring for aid in its determination, the 
experience to be derived from science, art, or trade, witnesses skilled, in such 
matters, or as they are termed experts are admitted to give, as evidence, the results 
of their own craft bearing on the issue as in questions of foreign law or usage 
skilled or competent persons are admitted to pronounce authoritatively, and as 
matter of evidence, what that law or usage is. So in actions for criminal 
conversation, or for breach of promise of marriage the terms of attachment on 
which the parties lived towards each other may be proved upon belief. Ibid. p. 196. 

In the case of experts.-^sfihxch is the other exception to the rule reguiring wit- 
nesses to depose on actual knowledge, — their testimony, with the exception of the 
case of legal experts, is not so much of the facts themselves at issue (of which, in 
deed, they might probably be wholly ignorant) as of what science or their peculiar 
art or calling would pronounce concerning them, under corresponding circumstances. 
Thus it is every day’s experience to receive as evidence the opinions of medical 
men as to the cause of disease or death,— the probable consequences of wounds, — ‘ 
or the property or effect of any given course of medical treatment. So in the case 
of ancient handwriting, ’antiquarians have been allowed to fix its date by conjecture, 
(Goodeve Ev. soj). 

Cross-examination —Cross-examination is the examination of a witness 
by the party opposed to the party who called him, and who examined, or was 
entitled, to examine, him in chief. It is the rule that, if a competent wit- 
ness is intentionally called and sworn for the purpose of giving evidence, the right 
of cross-exammaiion exists, although no testimony is actually given. According 
to the English rule where a witness is called to despose to a particular fact, he 
becomes a witness for all purposes, and may be fully cross-examined upon all 
matters material to the issue, the examination not being confied to the matters 
inquired about in the direct examination. Rex v. Brooke, 2 Stark, 472 ; Phillips v. 
Middlesex^ i Esp. 357 ; Fletcher v. Corsbil, 2 Ma. and R. 417. The objects of cross- 
examination are to impeach the accuracy, credibility, and general value of the 
evidence given in chief ; to sift the facts already stated by the witness, to detect 
and a expose discrepancies, or to elicit suppressed facts which will support the case 
of the cross-examining party. Great latitude is permitted in cross-examination, 
and cross-examiner will not be stopped by the Court unless the question is mani- 
festly irrelevant and calculated neither to weaken the examination-in-chief nor 
to impeach the credit of the witness. In order to affect the credit of a witness 
. even irrelevant questions may be asked in cross-examination. He may be asked 
questions which affect his veracity, such as, whether he has been convicted of a 
crime ; whether he is a relative, or intimate friend, or under any special obligation, 
to the party who calls him ; whether he is not identified or connected with him in 
.interest 5 whether he is not been on terms of enmity with the adverse party; 
whether bis memory is not defective generally, or as to the particular transaction ; 
and whether he has been bribed, Or .paid to give evidence. But irrelevant-questions 
wbicbi or the result of the examination-in-chief, nor 

‘oLi the-' wither., not allowed eveh in cross-examination. 
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Where a question asked in cross-examination, appears: to be irrelevant, it will not 
be excluded if the cross-examiner undertakes to show that it{j^^yireally material. 
{Powell Ev. /A 53 -~S 33 )* 

‘^Cross-examination, though very powerful, is also a very dangerous engine. 
It is double-edged weapon, and as often wounds him who wields it, as him at 
whom it is aimed. To wield it to advantage, requires great practice and natural 
fact, In the hands of the raw and unexperienced advocate, we frequently see it 
do more injury than good to the cause. Yet it is this branch of forensic practice 
that the youthful advocate is most eager to display. The old and weavy pleader 
remembers that the witness is hostile to him, and is, perhaps, on the watch to 
indict damage on his cause. Every question is likely to give such a witness 
an opponunity of clenching the nails he has driven before if not of starting new 
matter, which the examination-in-rhief may not have elicited, but which may be 
further pursued in re-examination. Therefore, unless there is some very good 
ground for believing that the witness can be broken down, or convicted of falsehood, 
it is rarely good policy to submit him to a severe cross-examination. Sometimes 
a cross-examination is little more than affectation, in order that the pleader may not 
seem to let the witness go without question, as if he were totally impregnable, 
and a few questions are asked to shake his credit or show the weakness of his 
memory. Sometimes, too, a cross-examination may have the fishing objects 
of eliciting some haphazard reply, which open up matters favourable to the examiner 
on further persuit. But, generally speaking, cross-examination is to be warily 
approached, and the way carefully felt.” {Norton Ev. 322). 

When the examination-in-chief has resulted in clear, conclusive, or unimpeach- 
able evidence it may be prudent for^ the adverse party not to cross-examine ; for, 
in such a case, he may by so doing, instead of weakening the evidence, merely 
strengthen and confirm it. So, too, he will generally not cross-examine a witness, 
whose evidence ho admits, or which possibly can not injure his cask Reckless 
cross-examination, moreover, often less in evidence which before was not admissible. 
{Powell Ev, 531). 

How long right to cross-examination continues.— As a right cross- 
examination and its concommittant privileges of asking leading questions ceases 
%vhere the cross-examination of the witness following the examination-in-chief 
is apparently concluded, and the attendance of the witness is either dispensed 
with from the stand or the re-examination if any has begun. After that it is a 
privillege only, resting in favour of the Court. The ordinary rules of procedure 
made to the end that the trurh may be elicited by the expeditious as well as orderly 
examination of witnesses require that parties must exhaust their cross-examination 
of a witness when entered into {Burr Jones Ev,%% 2 ^, 

Be -examination. — The object of re-examination is to explain the meaning of 
the expressions used by the witness in cross-examination. The re-examination 
is subject to the same rules as the examinaiion-in-chief. No leading questions 
may be asked for the witness is the witness of the party who examined him in 
chief. As to the introduction of new matter, see the end of the section. The Court 
always may and often does, examine a witness at the close of the examination. 
The Court is not bound by the same rules as counsels as to leading questions, 
etc. See post, section 142. The Court may put what questions it pleases, and 
in what form it pleases, see post, section 145 ; and most usefully so, especially 
where the examination has not been scientifically or skilfully conducted^ {Norton 
Ev, 323)* 

Oases. — An accused person must be allowed to cross-examine witnesses called 
by another co-accused for his defence, if the case of the latter is adverse to that of 
the former. 21 C. 401, but see 12 W. R. Cr. 75, which was decided before this Act. 
But the view expressed in 21 C. 401 is in accordance with English law ; vide Lo^dV, 
Colvin, (1855) 24 L. J, Ch. 517 5 v. Burdetl^ Dears C. C. 431* One defendant 
can also cross-examine another co-defendant*s witness if his defence is adverse. 
I M. H. C. R, 546. In criminal cases an accused has the right to cross-examine the 
prosecution witness when the charge is framed. If he waives that right he cannot 
after-wards claim that right. 7 C. 38 = 8 C. L. R. 328 ; 20 C. 469 ; contra, 2 A. 253 ; 
32 C. 292. In the latter two cases it was laid down that the right continued till the 
end of the case. After a refusal of an application by the accused for re-summoning 
the prosecution witnesses, for farther cross-examination, the accused applied for 
summoning some of those witnesses as witnesses on his behalf. On their appearing 

Ind* Ev.— 20 
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the Magistrate refused to allow the accused, to cross-examine them, and the accused 
thereupon declined to examine them as his witnesses. Held^ that the refusal by 
the Court to allow the accused to cross-examine the witnesses,^ who were in atten- 
dance in Court, has resulted in a mistrial of the case. i. C. W. N. 19 ; see also 

5 C. W. N. 447. 

No hard and fast rule can be laid down as to the right of counsel to demand 
in cross-examination that a witness should repeat the story which he has told 
in the examination in chief. 85 P. L. R. 1914--22 Ind. Cas. 724. A Magistrate 
is not entitled to refuse the application of the accused, made after the framing of 
the charge, to re-call the witnesses for the prosecution, on the ground that they have 
already been cross-examined before the framing of the charge in the understanding 
that they would not be required for further cross-examination after the charge. 

6 C. W, N. 424 ; see 41 C. 299. Where a witness has not been asked single 
question in examination-in-chief, there even the opposite party has the right to 
cross-examine, 6 B. L. R. App. 88. In a criminal case it must be proved that 
either the accused cross-examined the prosecution witnesses or was given sufficient 
opportunity to cross-examine them : 19 B. 759 see also 9 W. R. 587 : 6 W. R. 181 ; 
12 C. L. J. 124 (F. B ). Generally it is not the province of the Court to exam ne 
witnesses and as a rule the Court should lea »re the witnesses to the pleaders to be 
dealt w ith as is provided for in this section. 11 O L. J. 333 — 82 Ind. Cas. 154(1) 
This section deals not with the rights of the pariy but only provides the order in 
which the proceedings are to be conducted A. I. R. 1929 Cal. 822. 

It is certainly implied by this section that a party must have had an opportunity 
to cross-examine and does not ihean that mean that merely a right to cross-examine 
a witness without an opportunity being offered for cross-examination is sufficient 
compliance with the requirements of the law. 73 Ind. Cas, 339=24 Cr. L. I. 595. 

139 . A person summoned to produce a document does not become 

a witness by the mere fact that he produces it, 
Cross-examination of person cannot be cross-examined unless and until 
called to produce a document, ^ 

Scope.-^It is the rule that, if a competent witness is intentionally called and 
sworn for the purpose of giving evidence, the right of cross-examination exists 
although no testimony is actually given. Rex, v, Brooke^ 2 Stark, 472 ; Phtlhps v. 
Earner, i Esp. 355 j 6 B. L. R. App. 88. But there are cenam exceptions to 
the general rule. The rule does, however, extend to a witness who is simply 
subpooenaed to produce a document to be identified or proved by another witness. 
In such a case he need not be sworn. {Summers v, Moteley, 2 Cromp. and M. 477 ; 
Ferry v. Gibson^ i A. and E. 4^ > v. i C. M. and R. 94 > Davis v. 

4 Car, and p, 335 ; Griffith v. Ricketts, ^ Hare, 300 ; Read v. James, i Stark, 

1327. 

Until he is called as a witness. — /. e., until he is sworn intentionally. If 
he is unnecessarily sworn he cannot be cross-examined. {Rush v. Smith, i C. M. and 
R» 94) ; nor where is sworn by mistake {Wood v. Mackinson, 2 M, and R. 273 ; 
Clifford v. Hunter, 3 C. and P. 16 ; Red. v. James, i Stark, 1327). 

^ , 140 . Witnesses to character may be 

Witnesses to character. cross-examined and re-examined. 

Scope. — According to English practice it is not usual to cross-examine, except 
under special circumstances, witnesses called merely to’ speak to the character 
of a prisoner : but there is no rule which forbids the cross-examination of such 
witnesses. {Woodroffe S 6 s\ The^ Indian rule is also the same as the use 
: of the word “may” suggests that it is not the usual practice, though the right 
‘ exists. {Norton Ev, 323.) 

1 141 .' ' Any question supesting the answer which the person putting 

...i:,. . it wishes or expects to receive is called a 

• Leading questions. . question. 

; • ;ljeading c^tuestions.— “A' questioff' says Bentham “is a leading one, when it 

indicates to the witness the real , or supposed fact which the examiner expects and 
tiave confirmed by the answer. Is not your name so and so ? I)o you 
^^|ih''';a^'::| 5 lace^ the' "service of " sucfi ' and' such " pers^^ ? 


•m^ It" is clear that under this 

|^|^ 5 |^)^aMon/fna^^‘'-t^^^,;.'c|Jhveye 4 . to the witness in disguise. 
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k may be used to prepare him to give the desired answers to i:he questitms 
about to be put to him ; the examiner, while he pretends ignorance and is 
asking for information is in reality giving instead of receiving it,^’ A leading 
question is one which suggests to the witness the anwer desired, or which 
embodying a material fact, admits of a conclusive answer by a simple 
negative or affirmative. {Tay/or § 140^), **It is very clear that a question is 
leading which suggests to the witness the answers which he is to make, or which 
puts into his mouth words which he is to echo back. But if it merely suggest a 
subject, without suggesting an answer or a specific thing, it is not leading. It has 
often been declared that a question is objectionable, as leading, which embodies 
a material fact and admits of answer by a simple affirmative or negative. While 
it is true that a question which may be answered by yes or no is generally, leading 
there may be such questions which in no way suggest the answer desired, and to 
which there is no real objection. On the other band, leading questions are by no 
means limited to those which may be answered by yes or no {Burr, Jones § 8 i6\ 

142. Leading questions must not, if 

When they must not be objected to by the adverse party, be asked in an 

exnunation-in-chief, or in a re-exmination, 
except with the permission of the Court, 

The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion, been already 
sufficiently proved. 

Principle. — There is no rule of evidence more familiar to the practliioner 
than the one which forbids leading questions on direct examination of witness. 
Leading questions may be used to prepare a witness to give the desired answer to 
the questions about to be put to him ; the examiner, where he pretends ignorance 
as in asking for information, is in reality giving insted of receiving it. This is 
One of the reasons of excluding a leading question in the exmination-in*chief or 
in re-examination. But the further consideration may be added that a witness may 
often be presumed to have some bias in favour of the party producing him ; and 
that leading or suggestive questions, as they are sometimes called, would allow 
the party to extract only so much of the knowledge of the witness as would be 
favourable or even put a false gloss on the whole {Burr Jones § 816). 

Scope— Counsel when examining-in-chief must not ask leading questions. But 
the rule is not an inflexible one. In the first place, a question is not objectionable 
as leading when ifis only introductory to what is material, or relates to matters as 
to which there is no dispute. In most cases it is necessary to prove a certain 
number of unconnected facts, in order that J udge or Jury may understand the position 
of the parties and the circumstances surrounding the case — As to these matters, 
leading questions are often put with the permission of counsel on the other side, 
and such questions should then be put in the shortest and most direct manner. But 
when the real issue is approached the witness must be asked such questions merely 
as **What did you see?’* ‘*What did you hear "What happened next ?” This 
rule prevents, at least in some measure, the possibility of any collusion between a 
prosecutor or a party, and his witness. Leading questions may also be put to con-^, 
tradict evidence already given by a witness on the other side ; if the plaintiff 
has sworn that the defendant said, **The goods need not all, be equal to sample/' 
the defendant can. and should, be asked, “Did you ever say to the plaintiff that the 
goods need not all be equal to the sample, or any words to that effect f* And there 
are other occasions on which leading questions may be put by permission of the 
presiding Judge, who has a general discretion over the conduct of all vive voca 
examinations. For instance, when a question from its nature cannot be put except 
in a leading form, the Judge may allow it to be put. {Powell, Ev, 528). 

If objected to etc. — If the objection is not taken at the time, the answer will be 
taken in the Judge's notes ; and it will be too late to object to the evidence 
afterwards on the score of its having been elicited by a leading question. Some- 
times the Judge himself will interfere to permit a leading question or a series 
of leading questions being put ; but it is the duty of the opposing Counsel to take 
objection ; and it is only through want of practical skill that the omission occurs. 
At the same time, it is to be observed that if evidence is elicited by a senes of 
leading questions unobjected to, the effect of the evidence so obtained is very much 
weakened, for it can scarcely escape the notice of the Judge. It is advisable, therefore, 
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fora counselj examining- in-chief or on re-examination, not to put leading questions^ 
except of course as to those points on which they they are expressly permitted 
by the Act. {Norton Ev. 325). 

143 . Leading questions may be asked in 
cross-exmination. 

Comment, — If any presumption is to be entertained as to the bias of witness, it 
is that the witness is unfavourable rather than favourable to the cross-examiner ; 
hence, the reasons for the rule excluding leading questions do not apply to rross- 
examinations. But although itfis the undoubted rule that leading questions may be 
asked in cross-examination, the rule is subject to the qnalification that the Court, in 
its discretion^ may restrict the right, where the witness shows a bias in favour of the 
cross-examiner. If the privilege were not thus subject to the control of the Court, 
serious injustice might result, as one secretly hostile might conceal his bias in order 
to be called as a witness, and would only need an intimation from the cross-examining 
Counsel to say, whatever might be most favourable to him. The privilege of submit- 
ting leading questions on cross-examination is always, therefore, subject to the sound 
discretion of the Court {Burr Jones § 824). Thus, on Hardy s trials a witness for the 
prosecution, on evincing a favourable disposition towards the prisoner, was asked a 
leading question by the counsel for the defence, but Butler /. refused to allow the 
question to be put, saying:^*‘You' may lead a witness upon a cross-examination to 
bring him directly to the point as to the answer; but yon can not go the length of 
putting into the witness’s mouth the very words which he is to echo back again. R v. 
Hardy, 24 How. St Tr. p. 659 cited in Powell Ev, 532. But in a latter case, Alder- 
son, B, observed : “But you may always put a leading question in cross-examination 
whether a witness be unwilling or not’’ Parkin y Moon^ j G. & P. 408. 

14 f 4 . Any witness may be asked, whilst under'examination, whether any 
_ . contract, grant of other disposition of prc- 

Evidence as to matters in perty, as to which he is giving evidence was 

not contained in a document, and if he says 
that it was, or if he is about to make any statement as to the contents of any 
document, which, in the opinion of the Court, ought to be produced, the 
adverse party may object to such evidence being given until such document 
is produced, or until facts have been proved which entitled the party who 
called the witnesses to give secondary evidence of it. 

Explanation — A witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements are in 
themselves relevant facts. 

. lllustrafion. 

The question is, whether A assaulted B. 

C deposes that he heard A say to D — “B wrote a letter accusing me of theft, and 
1 will be revenged on him.’’ This statement is relevant, as showing A’s motive for 
the assault, and evidence may be given of it, though no other evidence is given 
about the letter. 

Scope. — This section merely points out the manner in which the provisions of 
sections 91 and 92 as to the exclusion of oral by documentary evidence may be enfor 
ced by the parties to the suit. “Documents which in the opinion of the Court ought 
to be produced” would of course, include the cases referred to in section 91, where 
the law requires a matter, to be reduced to the form of a document. {Cunninghum, 
■Ev, 376.) 

A witness maybe cross-examined as to previous statements made 
yl::,, ' . by him in writing or reduced into writing, and 

to matters in question, withou? such 
statements m writing. . 

but,' if it is intended to Contradict him by the writing, his attention must, 
before the writing can be proved, be called to those parts of which are to be 
of contradict,ing him. - f- ^ , 

/whness erqs^-exambed a.s to previous statements 

.made by ’ redtioed 'mto ''Writing,/ .relating to the subject matter of 


When they may be asked, 



the indictment or proceedings without such being shown to him, but if it is intended 
to contradict such witness by the writing, his attention must, before such contradictory 
proof can be given be called to those parts of the writing which are to be used for 
the purpose of so contradicting him. Provided always, that it shall be competent for 
the Judge, at any time during tlie trial, to require the production of the writing for 
his inspection, and he may thereupon make such use of it for the purpose of the trial 
as he may think fit. Criminal Pro. Act, 1865 (28 Viet. C. i8) s. 5 ; see also, Darbj 
V. Ouseley^ i H & N. i. 

Principle. — A witness may be questioned as to his previous written statements 
for two purposes : it may be to test his memory ; and here the very object xvould be 
defeated if the writing were placed in his hands before the questions were asked ; or 
it may be to contradict him. R. v. Nebokristo^ 8 W.R. Cr. p. 87. And here it would be 
obviously unfair not to give him every opportunity of seeing how the matter really 
stands {Norton Ev. jp/. This course of proceeding’’ says Mr. Philips (though ad- 
dressing himself more especially to verbal statements) “is indispensable from prin- 
ciple of justice due to the witness : for as the direct tendency of the evidence is to 
impeach his veracity by contradicting his present statement with that supposed to 
have been made by him to some other person, common justice requires, that before 
his credit is attacked, he should have an opportunity of declaring whether he ever 
made such statement to that person, and of explaining, in the re-examination, the 
nature and particulars of the conversation, under what circumstances it was made, 
from that motives, and with what designs. The former account, given by him in 
conversation, may have been partially heard, or misunderstood, or partly forgotten, 
or intentionally misrepresented.*' Philips and Arnold Vo\* ii p. 505. 

Scope. — There is a hardly any more familiar practice injudicial procedure than 
that of impeaching witnesses by proof of their former statements which are inconsis- 
tent with their present testimoney. Since such an attempt is a direct attack upon the 
testimony of the witness, and may result in serious consequences, it is importa.nt that 
the practice should be so regular that the witness may have full opportunity to admit, 
deny or explain any statement which is thus assailed. It has frequently been declared 
that, in order to designate sufficiently the circumstances of the statement, the witness 
should be asked as to the time, place and persons involved in the contradiction, 
Although the conduct of the witness as to matters havingno connection with the case 
is generally irrelevant, it is allowable to ask the witness on cross-examination, not 
only concerning his contradictory statements, but concerning his actions if they 
have been inconsistent with his statements on the witness stand, {hitfr* Jones § 845.) 

Gases.— 19 A. 399 ; 7 A. 862 ; 8 W. R. 87 ; 4 B. 576 ; 31 C. 142 ; 

13 W. R, Cr. 18 ; ii; W. R. Cr, 23 ; ii B. H. C. R. 120 ; 17 Bom. L. R, 590 ; 
45 M* L. J. 438, 1929 M. W. N. 789 ; 115 Ind. Cas. 450. 

Police diaries.— Police diaries are not evidence. But they can be used for 
contradicting the person who made the diary. 19 A. 390 ,* see also 19 Bom. 

- . 146 . When a witness is cross-examined, he 

Questions lawful in cross- addition to the questions hereinbefore 

examination. referred to, be asked any questions which 

(i) to test his veracity 5 . : • 

(2; to discover who he is and what is his position in life, or 
(3) to shake his credit, by injuring his character* although the answer 
to such questions might tend directly or indirectly to criminate 
him or might expose or tend directly or indirectly to expose him 
to a penalty or forfeiture. 

English law. — This section differs from the law of England where a witness is 
still not bound to answer questions which criminate, or have a tendency to criminate 
him. {Norton 328). “When a witness is rross-exa mined, be may, in addition to the 
questions hereinbefore referred to be asked any questions which tend — 

(1) To test his accuracy, veracity, or credibility ; or , * 

(2) To shake his credit, by injuring his character. 

Witnesses have been compelled to answer such questions, though the ^ matter 
suggested was irrelevant to the matter in issue, and thqhgh the answer was disgrace- 
ful to the witness; but it is submitted that the Gohrt has the right to exercise a 
discretion in such cases, and to refuse to co'mpel sufeh questions to be answered when .^. 
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tlie truth of the matter suggested would not in the opinion of the Court affect the 
credibility of the witness as to the matter to which he is required to testify/' {Sieph 
E-o. Art. 129). 

Scope, — This does not mean that a witness may be asked questions on irrelevant 
topics for the mere purpose of contradicting him or of proving contradictory state- 
ments. For, unless they come within the exceptions mentioned in s. 153, bis answers 
to questions tending to shake his credit cannot be contradicted ; nor by section 155 
can former contradictory statements be proved, unless that part of the witness’s 
evidence, which they counteract, was itself liable to be contradicted. {Cun. Ev. 378). 

Oases.-— 1923 CaU 315 (2). 

, ,, , 147 . If any such question relates to a 

When witness to be compelled jjjatter relevant to the suit or proceeding, the 
0 answer. provisions of section 132 shall apply thereto. 

Scope.— The word “such,” it is presumed refers to the last clause of the preceding 
section, and not to the word “any’’ in earlier part of that section. None but relevant 
questions can be asked in cross-examination, ante, section 138, clause 2. But rele- 
vancy is of two-fold character ; it^ may be directly relevant in its bearing on elu- 
cidating or disproving, the very merits of the points in issue. In such a case,^ the 
witness is not protected from answering, notwithstanding the answer may criminate 
him. For section 132 is made applicable to this case. There is another kind of 
relevancy which is collateral to the issue. Such is the character of the witness, 
which is always relevant ; because if he is dishonest on faith can be put in the story 
he utters. Where questinns are put to a witness, not for proving or disproving the 
the point in issue, but exclusively and merely to show what is the character of the wit- 
ness, the Court is to decide whether the question is to be answered or not. {Norton 
Ev. 328), 

148 . If any such question relates to a matter not relevant to the suit 
, or proceeding, except in so far as it affects the 
Court to decide when question Q^edh of the witness by injurir g bis character, 

C^urt Shall decide whether or not the wit- 
ness shall be compelled to answer it, and may, 
if it thinks fit, warn the witness that he is not obliged to answer it. In 
exercising its discretion, the Court shall have regard to the following 
considerations : — 

(1) such questions are proper if they are of such a nature that the 

truth of the imputation conveyed by them would seriously affect 
the opinion of the Court as to the credibility of the witness on 
the matter to which he testifies : 

(2) such questions are improper if the imputation which they convey 

relates to matters so remote in time, or of such a character, that 
the truth of the imputation would not affect, or would affect 
in a slight degree, the opinion of the Court as to the credibility 
of the witness on the matter to which he testifies : 

(3) such questions are improper if there is a great disproportion between 

the importance of the imputation made against the witness’s 
character and the importance of his evidence ; 

(4) the Court may, if it sees fit, draw, from the witness’s refusal to 
, » answer, the inference that the answer if given would be un* 

' favourable. 

Boopo.-y-Witnesses may be cross**examined as to specific facts though n^t perti- 
nent to the issue, which tend to descredit the witness or impeach his moral character 
and credit, when there is reason to believe that such examination will tend to the 
ends of justice ; but that a cross-examination of this character ought not to be 
. allowed when it seems unjust to the witness and uncalled for by the circumstances 
of the case. According to this view it may as a rule, be safely left to the trial Judge 
to control the inquiry^ ; while it is proper for him to permit questions tending to dis- 
gtace-the witness, if in an important affects his credibility, yet on the other 

thq witpessTrpmiristilt add indiscriminate attacks or those 
whicnnle'^|^^t|||s^^by mfere&p^de'br';rfe^emmentand that it is his duty to 
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exclude inquiry as to transactions too remote to affect credibility. This discretion 
of the trial Judge is to be exercised in view of the evidence already introduced and 
the testimony of the witness in the direct examination and all the circumstances of 
the case. It often happens that the appearance and deportment of an adverse 
witness— his prevarication, reluctance, or apparent bias, the intrinsic improbability 
of his testimony or its incongruity with known facts — make it the plain duty of the 
Court to permit searching and disparaging inquiiies on matters irrelevant to the 
issue, for the purpose of aiding the jury in. a collateral inquiry as to his credit. 
{Burr fonts § 834). 


Question not to be asked 
without reasonable grounds, 


149 . No such question as is referred to 
in section 148 ought to be asked, unless the 
asking it has reasonable grounds 


person asking it has reasonabl 
for thinking that the imputation which it conveys is well-founded. 

Illustrations. 

(a) A barrister is instructed by an attorney or vakil that an important witness is 
a dakdit. This is a reasonable ground for asking the witness wdieiher he is a 
dakait. 

( 3 ) A pleader is informed by a person in Court that an important witness is a 
dakait ; the informant, on being questioned by the pleader gives satisfactory reasons 
for his statement. This is reasonable ground for asking the witness whether be is 
a dakait. 

(i:) A witness, of whom nothing whatever is known, is asked at random whether 
he is a dakait. There are here no reasonable grounds for the question. 

(d) A witness, of whom nothing whatever is known, being questioned as to his 
mode of life and means of living, gives unsatisfactory answers. This may be a 
reasonable ground for asking him if he is a dakait. 

Reasonable Ground.— ‘The illustrations show that the “reasonable grounds” 
which justify such questions, may be such slighter than could justify a man in 
making an imputation under other circumstances. A barrister who is told a discre- 
diting fact by an attorney or vakil, or a pleader who hears such a fact from a 
person who appears to know about it, is justified in so far assuming its truth as to 
question a witness about it ; and he may even do so with no other justification than 
the witness’s unsatisfactory replies. {Cun. jSv. 381). 

150 . If the Court is of opinion that any such question was asked without 
_ - . _ . reasonable grounds, it may, if it was asked by 

of Juefdon bein?asked” wUh- barrister, pleader, vakil or attorney, report 
out^reasonable gfounds^ circumstances of the case to the High 

Court or other authority to which such 
barrister, pleader, vakil or attorney is subject in the exercise of bis 

profession. 

Object, — ^The object of these sections is to lay down, in the most distinct manner, 
the duty of counsel of all grades is examining witnesses with a view to shaking their ' 
credit by damaging their character. I trust that this explicit statement of the 
principleSf according to which such questions ought or ought not to be asked, will 
be found sufficient to prevent the growth, in this country, of that which in England ‘ 
has on many occasions been a grave scandal, I think that the sections so far as 
their substance is concerned, speak for themselves, and that they will be admitted 
to be sound by all honourable advocates and by the public.” Proceedings of the 
Legislative Council of India pp. 237 — 238 of the Supplementary to the Gazette of 
India of the 30th March, 1872. 

, Scope. — When a question in cross-examination reflects not on the witness but on 
a third party, this section, which must be referred back 10 s. 146 can have no applica- 
tion. The instructions to the counsel are a privileged document belonging to the 
client and the counsel is prohibited from disclosing what is contained in those 
instructions as being of a confidential nature. The question whether a counsel 
has exceeded the license given him for the purpose of conduciing his client’s case, , 
is one which can only be dealt with by a Full, -9 Ind. Cas. 509. • ^ 
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151. The Court may forbid any questions or inquiries which it regards 
Indecent and scandalous ques- as indecent _ or scandalous, although such 

questions or inquiries may have some bearing 
on the questions before the Court, unless they 
relate to facts in issue, or to mitiers necessary to be known in order to 
determine whether or not the facts in issue existed. 

Object. — It is recognized that from the necessity of the case, the method and 
extent of the cross-examination must depend very largely upon the discretion of 
the trial judge : and this is expecially true where the object is to test the accuracy 
and credibility of the witness. If the" cross-examination is proceeding beyond those 
bounds which are proper to test the accuracy and credibility of the witness, or is 
being needlessly protracted, or is being conducted in a manner which is unfair to 
the witness, or if it is inconsistent with the decorum of the court-room the Court 
is not bound to wait for objections from counsel, but may interfere of its own motion. 
Every Court having original jurisdiction is authorized to reject evidence on 
immaterial issues, though objected to by neither party ; and if it were otherwise, 
it would be a reproach to the administration of justice. {Burr Jones 5 . 842). ‘‘Justice 
to the witness demands that all the Courts to which he appeals for present protection 
shall have power to shield him from indignity, unless the circumstances of the case 
are such that cannot fairly invoke that protection. If the range of irrelevant 
inquisition be committed to the discretion of adverse counsel, it will be no reparation 
of the wrong to the witness that the judgment, in which he has no concern, may be 
afterwards reverted by appellate tribunal.” Great Western Trunpike Road Co, v. 
Loomis, 32 N. 127, It is almost needless 10 add that cross-examination on 
matters either directly in issue or directly relevant to the issue is a matter of right, 
and its exclusion is error It is only after right has been substantially and fairly 
exercised that the allowance of cross-examination becomes discretionary with the 
trial Court. 

152, The Court shall forbid any question which appears to it to be 

^ ‘ j intended to insult or annoy, or which, though 

o?a“nnoy“ ' heedless- 

ly offensive in form. 

Object. — Counsels have no right to inject into the cross-examination unfair 
insinuations upon the conduct of the witness or comment upon his testimony, and 
Court should not wait for objections before inteifering with sudi a practice. It 
gOQS without saying that questions tending to insult, abuseor intimidate ihewit- 
should not be permitted and the Court is not required to wait for objections 
to such mode of interrogation. {Burr Jones, S. 843). 

153* When a witness has been asked and has answered any question 

which is relevant to the inquiry only in so 
Exclusion of evidence to jj. shake his credit by injuring 

S™dtr ■ Ws character, no evidence shall be given to 

^ ^ contradict him ; but, if he answers falsely, 

he may afterwards be charged with giving false evidence. 

Exception /, — If a witness is asked whether he has been previously convic- 
, . fed of any crime and denies it, evidence may be given of his previous 
conviction. 

Exception 2 . — If a witness is asked any question tending to impeach his 
f Umpartiality and answers it by denying the facts suggested he may be con- 
irf‘tic;adicted. " ^ 

^ Illustrations, 

"''nf ' » '‘y' ' ' 

, A claim against an underwriter is resisted on the ground of fraud. 

; A claiiim is asked whether, in a former transaction, he had not made a 
claim. He denies -it. , 

‘ -Evidence is offered to show thatie did make such a claim. 

■ rlfhCf evidence is inadmissible.. ^ . v 

<A) X witness asked'-whe&er upf 4ismi9Sed from a situation foi: 

^ .dishonesty, . 
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The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which affects his 
credit but as contradicting the alleged fact that B was seen on the day In question 
in Lahore. 

In each of these cases the witness might, if his denial was false, be charged 
with giving false evidence. 

(d) A is asked whe'her his family has not had a blood feud with the family 
of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the question tends 
to impeach bis impartiality. 

Object. “-The object of this section is to prevent trial being spun out to an 
unreasonable length. {Markby Ev. io8). The reason of the rule, which restricts 
the right as regards giving evidence to contradict a witness is that it is an object 
of great importance to confine the attention of the jury to the specific issues as 
much as possible. 6 B. H. C. R. 93 (g6). 

Scope. — ^This section is based upon the rule of English law that, if questions 
put to a witness for the purpose of testing his credit relate to relevant facts, 
they can be contradicted by independent evidence ; if, to irrelevant, they 
pnnot. It is obvious that, but for such a rule, a suit might easily digress 
into various collateral issues and become practically interminable. The excep- 
tions refer to two matters which are easily susceptible of proof and strike at the 
very root of the witnesses’ trustworthiness. It is very important to know whether a 
witness has been previously convicted or has received a bribe from the other party* 
On the other hand no great expenditure of time need be involved in ascertaining how * 
the facts stand. {Cun Ev. 383). Where a fact which has a direct bearing on the 
issue is denied by a witness, it may of course, be proved See illustration 

(c), but where the fact inquired after is collateral to the issue — as, for instance, the 
character of a witness. — Counsel must be content with the answer which the witness 
chooses to give him. If he denies the imputation, the answer is conclusive for pur- 
poses of the suit. See illustrations (a) (b) : the matter cannot be carried further at 
the trial, except the two cases provided for by this section. The only^ redress which 
a party has, is to charge the witness with perjury and try him for it. To this rule 
there are however, two exceptions. Exceptton{i) — When a witness denies that he 
has been previously convicted, his previous conviction may always be put in to refute 
him. {Norton Ev. 332). Exception (2) — The exception is based on Attorney 
General v. Hitchcock, 16 L. J. Ex. 259. Whether this can be done has been the. 
subject of much doubt in England. In the above case, Pollock. C. B, observed : 
“A witness may be asked how he stands affected towards one of the parties ; and if 
his relation towards them is such as to prejudice his mind, and fill him with senti- 
ments of revenge or other feelings of a similar kind, and if he denies the fact evi- 
dence may be given to show the state of his mind and feelings.” In the same case, 
Alderson B. observed l “The offer of a bribe by a witness to another, or the fact 
of a bribe having been accepted by him, tends to show that he is not impartial.,' 

154. The Court may, in its discretion, permit the person who calls a 
^ witness to put any question to him which' 

Question by party to his own cross-examination by the 

adverse party. 

Principle. — As a party cannot put leading questions to his own witness, it is 
apparent that injustice would ensue if the party, discovering that^ he had been mis- 
taken in his witness in that the witness was adverse, was against and not for him, 
were tied down by any hard and first rule as to leading the witness. The rule Is 
correctly indicated by Greenleaf when he says : **But the weight of authority seems 
in favour of admitting the party to show that the evidence has taken him by'surprise, 
and is contrary to the examination of the witness preparatory to the trial, or to what 
the party had reason to believe he would testify, or that the witness has recently 
been brought under the influences of the other pary and had deceived the party 
calling him.' For, it is said that this course is neoesssary for his protection against 
the contrivance of an artful witness and that the danger of its being regarded by the 

led- Ev.-^2 1 ' " " 
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jury as substantive evidence is no greater in such cases than it is where the contra- 
dictory allegations are proved by the adverse party.” Hence a well-recognised 
exception to the general rule which is under discussion permits leading questions to 
a witness who is hostile to the party calling him, or who for any reason, may be 
deemed an unwilling witness. If it is apparent that the witness is attempting to pro- 
mote the interest of the adverse party, or if the witness is in fact the adverse party, 
the Court will be justified in permitting the direct examination to take the character 
of a cross-examination j and, in the latter case, leading questions may be asked as 
a matter of right. {Burr fortes^ Ev. § 817). 

In its discretion.— -The unwillingness or other state of mind of the witness, is. 
to be decided by the Judge from his demeanour upon the stand and from such facts 
in evidence as may show that the witness, because of his relationship to a party, 
interest in the cause or for other reason, has some bias against the one calling him 
or some disinclination to testify. {Burr /ones, Ev,% 817). 

Scope — As a general rule a party has no right to discredit his own witness, or 
to call any evidence to contradict him, for he has voluntarily placed the witness 
before the Court as worthy of belief. But it some times happens that a witness 
proves unexpectedly adverse to the party who calls him, and then this rule and 
the rule that no leading questions can be put in examination-in-cbief are 
relaxed, and the counsels are allowed by the Court to put leading questions in 
examination- in- chief and may attack the character and dispute the veracity^ of 
the witness in fact, to cross-examine him. The foundation of the rule against 
leading questions is that the witness is favourable to the party who calls 
him ; and when that is not the case, the reason for insisting on the rule 
is gone. The mere fact that a party is driven to call his opponent as his 
witness does not entitle him to treat that opponent as hostile and cross- 
examine him without the leave of the Court. Scot^ v. Sampson^ 8 Q. B. D. 491- 
But whenever the Judge is satisfied that a witness is hostile to the party who called 
him, he will, upon application, declare him so to be ; and this will entitle 
a counsel for that party to treat him as a witness called by the other side. Price v. 
Manning, 43 Ch. D. 372— Ev, 529, As regards Indian cases vide, 6 C. 
W. N. 513 P. C. ; 28 C. 594. It is not open to the prosecution in a criminal tiial 
to cross-examine their own witness unless the Court declares him to be a hostile 
witness ; unless this is done the answer to questions would not be admissible in 
evidence and the Court should not allow such questions, i Pat 758 = 4 Pat. 
L. T.^ 232. There is no distinction for the purposes . of this section between 
attesting witnesses whom a party is obliged to call and other witnesses whom 
a p^ty . cites of his own choices. 47 C. 1043 = 24 C. W. N. 860, A witness who 
' IS. unfavourable is not necessarily hostile for a hostile witness is one who from 
' the, manner in which he gives his evidence, shows that he is not desirous of 
■ telling the truth to the Court. 34 C. L. J. 107. 


155. 

Impeaching credit of witness. 


The credit of a witness may be impeached in the following ways 
by the adverse party, or, with the consent of 
the Court, by the party who calls him 


(1) by the evidence of persons who testify, that they, from their know- 

ledge of the witness, believe him to be unworthy of credit ; 

(2) by proof that the witness has been bribed, or has ‘‘accepted’’ the 

a bribe, or has received any other corrupt inducement 
to give his evidence ; 

(3) by proof of former statements inconsistent with any part of his 

evidence which is liable to be contradicted ; 

(4) when a man is prosecuted for rape or an attempt to ravish, it may 

k be shown that the prosecutrix was of a generally immoral 

character.' 

— A witness declaring another witness to be unworthy of 
not, upon his examination- in-chief, give reasons for his belief, but 
bis treasons in cross-ex:aminatipn, and the answers which, he 
if th^y are false, he may afterwards* b^ 
charged 'evidence,. ^ 
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Illustrations. 

{cl) A sues B for the price of goods sold and delivered to B,C says that A 
delivered the goods to B. 

Evidence is offered to show that on a previous occasion, he said that he had 
not delivered the goods to B. 

The evidence is admissible. 

(h) A is indicted for the murder of B. , , 

C says that B, when dying, declared that A had given B the wound of which he 
died. 

Evidence is offered to show that, on a previous occasion, C said that the 
wound was not given by A or in his presence. 

The evidence is admissible. 

Legislative changes, — The word “accepted*' in para (2) was substituted for 
the original word “had** by Act 18 of 1872. 

Scope, — “In addition to counter proofs and cross-examination, there are three 
w’ays of throwing discredit on the testimony of an adversary’s witness, (i) By 
giving evidence of his general bad character for veracity i. e, the evidence of 
persons who depose that he is in their judgment unworthy of belief, even though 
he made the statement on his oath. And here the enquiry must be limited to 
what they know of his general character, on which alone judgment should be 
founded : particular facts cannot be gone into ; (2) By showing that he has on 
former occasions made statements inconsistent with the evidence he has given : 
(3) By proving misconduct connected with proceedings, or other circumstances 
showing that he does not stand indifferent between the contending parties. Thus 
it may be proved that a witness has been bribed to give the evidence or has 
offered bribes to others to give evidence for the party whom he favours, or that 
he has used expressions of animosity and revenge towards the party against whom 
he bears testimony etc. {Best § 644). The Indian Legislators have accepted the 
first two instances in ioio and has taken only that part of misconduct which consists 
iri taking bribery. It is always admissible to prove that a witness has taken bribe to 
give his evidence. Langhorn^s Case^ 7 How. St. Tr, 446 ; Attorney General v. 
Hitchcock I'Kx. Ch. 91 = 11 Jun 478. The last instance is also taken from the 
English law butjit is only applicable in a case of rape and when the prosecutrix is 
examined. 

Clause (1). — Here the enquiry must be limited to what they know of his 
general character, on which alone the judgment should be founded ; particular 
facts cannot be gone into. So a party may call witnesses to swear that, in their 
opinion, based on their knowledge of the general character and reputation of a 
witness on the other side, he is not to be believed on his oath. R. v. Brown^ L. R. 

I C. C. R. 70 ; Cockle Case 283. 

Clause ( 2 ). — In Att, Generals. Hitchcock^ i Ex. 91 = 11 Jiir, 498, Pollock C, B, 
observed : “The offer of a bribe is a matter of no importance if it be not accepted, 

for it does not disparage the party to whom it is offered”. In the same case 

Aiderson B. observed : ‘‘The offer of a bribe by a witness to another, or the fact 
of a bribe having been accepted by him,* tends to show that he is nor impartial.’^ 
This is an example of misconduct connected with the proceeding. - . .r 

Clause ( 3 ),—-See illustrations (a) and ( 3 ). Any statement, verbal as well as 
written, may be used for this purpose. The witness must be specifically asked 
whether he made such and such statements, before he can be contradicted by 
them through another witness. Where the statement is in writing ; see ante. 
Section 146, Proviso (4). (JVbrton 334). As regards statements made before 
police 1 1 B. H.'C. 120 ; ii B. 657 ; 15 A. 25 ; 27 A. 469 ; *7 B* 1886 Cr, 

16 C, 610 ; 33 C. 1023 ; 17 A. 57 ; A. W. N 1905, 64 ; 16 C. 612 N ; 20 C. 

8 C. W. N. 218; 26 M. 191. The expression ^‘’which is liable to he contradicted'* 
means “which is relevant to the issue.** 17 C. 344 ; 14 L, W. 612. 

Clause ( 4 ). — “On indictments for rape or an attempt to commit that crime, 
while evidence of general bad character is admissible to show that the prosecutrix, 
like any other witness, ought not to be believed upon her oath, proof that she is 
a reputed prostitute would go far towards raising an inference she has yielded 
willingly to the prisoners* embraces. General evidence, therefore, of this kind will be 
received, though the woman be not called as a witness and though, if called she be 
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not asked, on cross-exammation, any question tending to impeach her character for 
chastity’' JVorfan, Ev, SS4-* 

156. When a witness whom it is intended to corroborate gives evidence 
• of any relevant fact, he may be questioned as 
Question tenauig to corrobo- other circumstances which he observed 

SmfJiSe""' at or near to the time or place at which_such 

^ * relevant fact occurred, if the Court is of opinion 

that such circumstances, if proved, would corroborate the testimony of the 
witness as to the relevant fact which he testifies* 


Illmtyation, 

A, ah accomplice, gives an account of a robbery in which he took part. He des- 
cribes various incidents unconnected with the robbery which occurred on his way to 
and from the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate his 
evidence as to the robbery itself. 

Corroborative evidenoe.—This is additional evidence pmving similar facts or 
facts calculated to produce the same results as facts already given in evidence. The 
distinction between corroborative and cumulative evidence is dearly marked, although 
ordinarily corroborative evidence simply means fortifying evidence, whether it is evi- 
dence of different or similar facts, or additional evidence of the same fact, 

Jones s 87,) 

Soope.'—'This section provides for the admission of evidence given for the 
purposes not of proving a relevant fact, but of testing the witnesses truthfulness. 
There is often no better way of doing this than by asertaining the accuracy of his evi- 
dence as to surrounding circumstances, though they are not so immediately connected 
with the facts of the case as to be themselves irrelevant. While, on the one hand, im- 
portant corroboration may be given in the case of a truthful witness, a valuable field 
for cross-examination and exposure is offered in the case of a false witness. In order to 
prepare the ground of their corroboration, it is necessary to elicit these surrounding 
circumstances in the first instance from the witness himself, and for this, the section 
makes provision {Cun Ev, ^88,) This section, in effect, declares evidence of certain 
facts to be admissible ; and if it had not been inserted the Judge would have had to 
determine the relevancy of those facts by reference to secs 7 and ii, and he might 
perhaps have been influenced by the practice in England which has been against 
the admission of such evidence. {Markby Ev, 

157. In order to coroborate the testimony of a witness, any former, 
'V statement made by such witness relating to the 

ne« may be proved to corro' fact at or about the time_ when the fact 

borate latter testimoney as to ‘ook place, or before any authority legally com- 
same fact. petent to investigate the fact may be proved. 

English law. — Facts which tend to render more probable the truth of a witness's 
testimony on any material point are admissible in corroboration thereof, although 
otherwise irrelevant to the issue and although happening before the date of the fact 
to be corroborated. {Wtlcox v. Godfrey, 26 L. T. N. S. 481). But facts which are 
not more consistent with the truth of such testimony than the reverse, are inadmis- 
sible. Whenever the testimony of a witness is challenged by cross-examination or 
otherwise, corroboration thereof is allowable ; and in certain case no verdict can be 
obtained without the production of such evidence. The corroborative facts and 
evidence must, however, be: proved otherwise than by the testimony of the witii^^ss to 
be corroborated. Formerly the fact that a witness had made a previous statement 
similar to his testimony in Court could always be proved to confirm his testimony. 
But afterwards the rule was changed, and such evidence in now generally inadmissi 
,ble either on direct examination to confirm his testimony, or on re-examination to 
re-establish his credit when "impeached by proof of a previous contradictory staie- 
Wnt {Phifson Ev, T4g), 

'''’‘rfebJi0*--Before corroborative evidence is admissible, the evidence sought to be 
ipdjt have been given. J.c; W. N. XVL A statement made by a : 
witness to a- ■ can onl^be used under this section to corroborate the : 
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any. 

What matters may be proved 
in connection with proved 
statement relevant under 
section 32 or 33. 


evidence of the first witness at the trial. Rat. Un. Cr. C, 508 The force of any cor- 
roboration by means of previous consistent statements must evidently depend upon 
the truth of the propostion that he who is consistent desires to be believed, ii B. 
H. C. R. 197 (198). 

Cases — 16 C. W, N. 145 ; M. 210 » 10 C. 970 ; 4 Bom. L. R. 434 ; 7 W. R. Cr. 
3T ; 12 W. R. Cr. 3 ; 2 C. W. N. 712 ; 6 M. L. T. 17 ; 12 C. W. N. 266 ; 3 L. B. R. 
250 : 3 P* R. 1904 C. R ; 26 Ind. Cas. 138 ; 22 B. 596 ; 13 C. W. N. 197 ; 4 hid. 

Cas. 700 ; 13 O. C. 7 ; 1923 Mad. 20 ; 5 Lah. 324 ; 82 hid. Cas. 142 ; 19 A. L. J. 

947. ; 61 Ind. Cas. 650 ; 6 Pat. L. J. 241 4 (1919) Pat. 352 ; (191^ M. VV. N. 199 ; 55 
Ind. Cas. 273. 58 Ind. Cas. 344 ; 49 C, 732^26 C. W. N. 589 ; 45 M, 766 ; 2 Pat. 

L, J. 42 ; 27 A. 615 ; 10 Pat. L.T. 177 ; 29 P. L.R. 793 ; 53 B. 699 P.C. ; 32 C. W. N, 
'6i6'j'ii'o Ind.,'Cas. 52T. 

158. Whenever any statement, relevant under section 82 or 33^ 

is proved, all matters may be proved either 
in order to contradict or to corroborate it, 
or in order to impeach or confirm the credit 
of the person by whom it was made, which 

might have been proved if that person had 

been called as a witness and had denied upon cross-examination the truth 
of the matter suggested. 

Scope — The statements admissible under sections 32 and 33 are exceptional 
cases, and the evidence is only admitted from the improbability or great 
inconvenience of producing the authors of the statements. It is only just there- 
fore, that all the same safeguards fot veracity should be provided as if the 
authors of the statements were themselves before the Court, and subjected to oath 
and cross-examination. {Norton Ev. 336). The present section has the effect 
of exposing any such statement, when admitted, so far as may be, to all the 
scrutiny and giving the advantage of all the corroboration, which it would have 
had on the cross-examination of the person making it. {Cun Ev. 390), See 
also 23 C. 441. 

159. A witness may, while under examination, refresh his memory by 

. referring to any writing made by himself at the 

Keiresning memory. transaction concerning which he 

is questioned, or so soon afterwards, that the Court considers it likely 
that the transaction was at the time fresh in his memory. 

to any such writing made by any other 
within the time aforesaid, if when he read 


The witness may also refer 
person, and read by the witness 


it he knew it to be correct. 


When witness may use copy 
of document t o refresh 
memory. 


Whenever a witness may refresh his memoty 
by reference to any docurnent, he may,^^ 
the permission of the Court, refer to a copy 
of such document : 

Provided the Court be satisfied that there is sufficient reason for the non- 
production of the original. 

An expert may refresh his memory by reference to profcsfioiial treatises. 

Principle.- It is a well-settled and undisputed principle of the law of evidence 
that a witness, under certain legal restrictions, may refer to written or printed 
memoranda, documents, papers or letters, for the purpose of refreshing, assisting or 
stimulating his recollection and memory with regard to the facts about which he is 
testifying. The rule requires that a witness should testify only to such facts as are 
withm his own knowledge and recollection ; but this requirement is not violated by 
permitting him to refresh his memory in the manner above indicated. Bentham has 
pointed out the advantages and disadvantages of allowing a witness on the stand to 
consult notes or memoranda for the purpose of refeshing the memory. On the 
one hand, what you want is a prompt and unpremeditated answer. If you allow 
him time to consult notes, you partly lose the advantage of that lively and quick 
examination which does not give bad faith time to think*'. On the other hand, if this 
assistance is denied, the witness will often be unable to give accurate and complete 
tesiimony, an<l the whole object of the jadlcial iiivestigation may be defeated. 


It 
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is universally agreed that the balance between the two inconvenience is by no 
means equal and that, under proper limitation witnesses may resort to memoranda 
or writings in aid of memory. Such is the ordinary human memory that very 
few witnesses would be able to testify as to particular dates, numbers, quantities 
and sums, afer a lapse of a few 37ears, if they were not permitted to refer to 
papers and writings which they knew to be correct at the time they were made. 
(Burr /ones Ev, 874). 

Oases. — The writing need not be admissible in evidenp. 8^ C. 20 ; 9 C. 
455 ; 16 C. P. L. R. 122 ; 55 1 . A. 107 P. C. Under this section it is not necessary 
that the , witness must be sure that what was reduced to writing by him is a 
correct record. It is enough if, on reading it, the true facts are recalled to 
his memory. If the words are not recalled to his memory, the notes may be 
admitted under s, l6o, if he is sure that the facts were correctly recorded 


A police-officer is 

745 ^ 


in the notes. 5 M. L. T. 393 = 9 Cr. L. J. 456=32 M, 384- 
not bound to refresh his memory. 8 C. 154 (iS^) i see also 8 C. 

Statement made to polioe.-"9 C. 45? ; 5 20 C. 242 ; 31 C. 1050 ; 

II B. 657 ; 4 S. L. R. 38 Cr. But see 10 C. W. N. 890. 

Special diary.— 19 A. 390 (F. B.) ; 19 A. L. J. 76. 

Collection papers.— 10 C. 248 ; ix C. 407- 
Postmortem examination report.—g C. 455. 

Dying declaration^— 8. C. 21 1. 

Other cases.— 72 Ind. Cas. 9B5. 

Zeminder’s register. = 5 C. 353. 

Confession. — t6 C. P. L. R. 122. 

Arbitration proceedings.— 5 C. W. N. XVI. 

160. A witness may also testify to facts mentioned in any such docu- 
^ ^ . ment as is mentioned in section 159, although 

Testimony to facts, stated in recollection of the facts 

themselves, if he is sure that the facts were 


document mentioned in section 


1 59' 


correctly recorded in the document* 


Illustration. 

A book-keeper may testify to facts recorded by him in books regularly kept in 
the course of busmess, if he knows that the books were correctly kept, although 
he has forgotten the particular transactions entered. 

Scope. — In order that a document may be used to refresh the memory, it is by 
no means necessary, that the witness after having seen it should have any in- 
dependent recollection of the facts mentioned therein or connected therewith, but 
it will suffice if be remembers that he has seen the paper before, and that when 
he saw it, he knew its contents to be correct, or even if, entirely forgetting the 
instances themselves, and the fact of his having seen the paper, he can still, in 
consequence of recognising his signature or writing upon it, vouch for the accuracy 
of the memorandum, or swear to the particular fact in question. Thus where an 
agent who made a parol lease, and entered a memorandum of the terms in a book 
states that he has no memory of the transaction save from the book, though on 
reading the entry he entertains no doubt that the fact really happened, it was held 
sufficient.’* Taylor g 1412. See 49 C. 573. The question whether secondary 
evidence has in any given case been rightly adraiited is one which is proper to 
be decided by the Judge of first instance an:l is treated as depending very much on 
his discretion. 5 Bom. L. R. 708 = 28 B. 94. 

161 . Any writing referred to under the provisions of the two last 

Right of adverse party as be proJuced and 

to writing used to refresh “own to the adverse party if he requires it ; 

memory. party may, if he pleases, cross-examine 

the witness thereupon. 
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Scope, — In all cases where documents are used for the purpose of refreshing 
the memory of a witness, it is usual and reasonable, — and if the witness has no' 
independent recollection of the fact, it is necessary, — that they should be produced 
at the trial and that the opposite counsel should have an opportunity of inspecting 
them, in order that the cross or re-examination, he may have the benefit of the 
witness's refreshing his memory by every part. Neither is the adverse party 
bound to put the document in, as part of his evidence merely because he has looked 
at it, or examined the witness respecting such entries as have been previously 
referred to ; but if he goes further than this, and asks questions as to other parts 
of the memorandum, it seems, that^he thereby makes it his own evidence. {Taylor § 
J413), The grounds upon which the opposite party is permitted to inspect a 
writing are: (Oto secure the full benefit of the witness’s recollection as to the 
whole of the facts ; (2) to check the use of improper documents and (3) to compare 
his oral testimony with the written statement. The opposite party may look at 
the writing to see what kind of writing it is in order to chedc the use of improper 
document:; but it is doubtful whether he is entitled, except for his particular purpose, 
to question the witness as to other and independent matters contained in the same 
series of writing. 80.739(745), 

Case.-«-2 Ind. Cas. 535. 

162. A witness summoned to produce a document shall, if it is in his 
Production of documents. possession or power, bring it to Court, notwith- 

Standing any objection which there may be to 
its production or to its admissibility. The validity of any such objection shall 
be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers to"^ 
matters of State, or take other evidence to enable it to determine on its 
admissibility. 

If for such a purpose it is necessary to cause any document to be translated, 
Translation of documents. the Court may, if it thinks fit direct the trans- 

lator to keep the contents secret unless the docu- 
ment is to be given in evidence ; and if the inteiTreter disobeys such direction, 
he shall be held to have committed an offence under section i65 of the Indian 
Penal Code. 


Comment. — If a person served with a suhpmna admits that he has the docu- 
ments required, with him, he must produce them. He may be asked what docu- 
ments he has with him, and he is bound to answer the question without being 
sworn, and produce the documents. The witness produces the document to the 
Court and not to the parties, and the Court decides whether it is to be used or not. 
The witness can, of course take any legal objection to producing the document. 

If a witness attends on a subpoena iecmn^ with a document which he properly 
refuses to produce on the ground of privilege, secondary evidence will be admissible, 
if he does not attend on such a suhpmna or attends and refuses to produce the 
writing on any other ground but that of privilege, secondary evidence will not be , 
admissible, but the witness will be punishable for contempt.^ A person cannot, 
of course be compelled by subpoena to produce documents which are not in his 
possession or under his control. {Powell Ev, 653) . If the Court decides to 
summon a Government official for the production of certain documents, it should 
only do so after careful consideration and once the summons had been issued^ 
production should ordinarily be insisted on if the party who obtained the summons 
so desires. 43 Ind. Cas. 89S. 

163. When a parly calls for a document which be has given the other 

party notice to produce, and such document, 
Giving as evidence, ofdocu- • produced and inspected by the party calling 

^notice ^ production, he is bo'und to give it al 

evidence if the party producing it requires him 

to do so. 

Scope.— The production of papers upon notice does not make them evidence 
in the cause, unless the party calling for them inspects them, so as to become , 
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acquainted with their contents ; in which case he is obliged to use them^ as 
his evidence, at least if they be in any way material to the issue. The 
reason for this rule is, that it would give an unconscionable advant-^ge to a 
party, enable him to pry into the affairs of his adversary, without at the same 
time subjecting him to the risk of making whatever he inspects evidence for both 
parties. (Tajy/or§ 1817). “If a party gives roiice to produce, and at the trial ghIIs 
for the document and inspects it, he is bound 10 put it in as evidence if the other 
pariy reqnires it. The law will not allow him to compel its production, and see its 
consents, and then make use of it or not, according as it strengthens and impairs 
his caused* (Cun. Introduction to Ev. § //7). Where a party 10 a case calls for a 
document from the other party and inspects the same under this section, he takes 
the risk of making it evidence for both the parties. 5 Bom. L. R. 380 ; !o6 lod. 
Cas. 305. It is doubtful whether this section is applicable to accounts produced 
under the procedure for discovery or only to accounts, produced after the trial has 
begun* 72 Ind, Cas. 459. 

Case-— 57 Ind. Cas. 973. 

164 , When a party refuses to produce a document which lie has had 

Using, as evidence, of notice to produce, he cannot afterwards use 

document production of vldiich the document as evidence without the consent 
was refused on notice. of the other party or the order of the Court. 

Illustrations, 

A sues B on an agreement and gives B notice to produce it. At the trial A calls 
for the document and B refuses to produce it. A gives secondary evidence of its 
contents. 

B seeks to produce the document itself to contradict the secondary evidence given 
by A, or in order to show that the agreement is not stamped. He cannot do so. 

Scope. — If a party, after a notice, declines to produce a dtSfcument, when formally 
called upon to do so, he will not afterwards be allowed to change his mind ; and 
therefore, if he once refuses, he can not, when his opponent has proved a copy, and 
is about to have it read, produce the original, and object to its admissibility without 
the evidence of an attending witness. Neither after such refusal, will he be permit- 
ted to put the document into the hands of his opponents’ witness for the purpose of 
cross-examination, or to produce and prove it as part ofhis own case. (Taylor % 1818). 

' A party who, after notice, declines to produce his document, cannot afterwards change 
his mind and produce if as part of his own case ; or put it in the hands of his opo- 
nents* witnesses, for the purpose of cross-examination. If his adversary, being 
entitled to give secondary evidence, prove a copy, he is bound by ih (Norton 
Ev. 34 E) 

165 . The Judge may in order to discover or to obtain proper proof of 

Judge’s power to put relevant facts, ask any question he pleases, in 

questions or order produc- form, at any time of any witness, or of the 

tion. parties about any fact relevant or irrelevant \ 

and may order the production of any document or thing ; and neither the 
parties nor their agents snail be entitled to make any objection to any such 
question or order, nor without leave of the Court to cross-examine any 
Witness upon any answer given in reply to any such question. 

Provided that the judgment must be based upon facts declared by this 
Act to be relevant, and duly proved ; 

Provided also that this section shall not authorize any Judge to compel 
any witness to answer any question, or to produce any document which such 
witness would be entitled to refuse to answer or produce under sections 121 
■ to 13T, both inclusive, if the question were asked or the document were 
fot’by the adverse party ; nor -shall the Judg- ask any questiun which 
i improper for any other person to ask under section 148 or 149 ; 

; dispense with primary evidence of any document, except in the 
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Scope. The object of the questions which the Judge is here empowered to 
put IS either to discover a relevant fact or to obtain proper proof of it, There is 
accordingly no relaxation of the rules previously laid down as to relevancy. The 
section merely authorizes questions, the object of which is to ascertain whether the 
case is or is not proved in accordance with this rule {Cun.. Ev. sgS), Under this 
section, a Judge has power to ask any question* he pleases about relevant facts, if he 
does so in order to discover or obtain proper proof of relevant facts. lo B. i8t?. See 
also n B. H, C. R. i66 : Cr. Reg. 14 — to — 1885. 

The words “any witness” in the section include a Court witness. 9 O. & A. L. R. 
549. Even though a document is not produced at the first hearing of a case the 
Court can call for the document under this section. 70 Ind. Cas. 278. The Courtis 
decision must rest, not upon suspicion but upon legal ground established by legal 
testimony. 34 C. L. J. 107. Where the trial Court exceeded the bounds of the 
provisions of this section the appellate Court can interfere. 47 C. 1043. 

Cases.— 34 M. L, J. 526 ; 45 Ind. Cas. 734 ; 44 Ind. Cas. 433 ; 66 Ind. Cas, 15. 

166 . In cases tried by jury or with asssssors, the jury or assessors, may 

Power of. jury or assessors Tf T through or 

to put questions. ^be Judge? which the Judge himself 

might put and which he considers proper. 


CHAPTER XL 

Of Improper Admission and Rejection of Evidence. 

167. The improper admission or rejection of evidence shall not be 
• 1 ground of itself for a new trial or reversal of 

adSnission 'or Ljection”^of any decision in any case, if it shall appear to the 
evidence. Court before which such objection is raised that, 

independently of the evidence objected to and 
admitted, there was sufficient evidence to justify the decision, or that, if the 
rejected evidence bad been received, it ought not to have varied the decision. 

Scope.— This section is applicable to criminal as well as civil cases, i C. 207 : 
2 B. 61. It is applicable to all judicial proceedings, 9 B. H. C. 3158. It is also appli- 
cable to criminal^ trials by jury. 19 B. 749. Though this section implies that improper 
reception of evidence is not generally to be made a ground for the reversal of a 
judgment, unless it is objected to by the party prejudiced by such rejection, yet s. 256 
of Cr. Pro. Code, lays down that it is the duty of the judge in his discretion to 
prevent the production of inadmissible evidence whether it is objected to by the 
parties or not. li B. H. C. R. 44. Where no objection was raised in the lower Court 
as regards the reception of improper evidence and the appellate Court finds that 
there is sufficient evidence discarding the improper evidence admitted to sustain a 
conviction, held that the Appellate Court should not interfere with the conviction, 
II B. H, C. R. 90. See also, 6 B. L. R. 495 ; 10 A. 207 ; 9 B. L. R. 371 % 16 W. R. 
(P. C.) u ; 20 W. R. 384 ; 20 W. R. 458 ; 19 B. 749 ; 7 C. 293 ,• 8 C. 739 ; 2i C. 
955 ; 82 Ind. Cas. 283 ; 23 C. W, N. 66r. The decision of a Court must rest upon 
the legal grounds established by legal testimony and not upon mere suspicious 
circumstances. 25 C. W. N. 400. 


■IHE INDIAN E'ViDBN.CE ACT. 


I'Sehediile. 


SCHEDULE. 
Enactments ■ repealed. 
(jSee section 2») 


Number and year- 


of repeal. 


Stat. 26 Geo, m, 
Cap. 57.*^* 


For the further regulation of the trial of 
persons accused of certain offences 
committed in the East Indies ; for re- 
pealing so much of an Act, made in the ^ 
tweniy-fourth year of the reign of his i 
present Majesty intituled *'(Aii Act for ' 
the better regulation and management 
of the affairs of the East India Com- 
pany, and of the British possessions in 
India, and "for establishing a Court of 
Judicature for the more speedy and 
effectual trial of persons accused of 
offences committed in the East Indies),’* 
as requires the servants of the East 
India Company to deliver inventories 
of their estates and effects for ren- 
dering the law more effectual against 
persons unlawfully resorting to the East 
Indies and for the more easy proof, 
in certain cases, of deeds and writings 
- executed in Great Britain or India. 

To amend the Law of Evidence. 


SahT4 & 15 Viet., 

Gap. 99 tf- 


Section 38 so far as 
it relates to Courts 
of Justice in the 
East Indies. 


Section ii and so 
much of section ig 
and as relates to 
British India. . 


The East India Company Act, 1786. . 

t Short title. The Evidence Act, 1851— the Short Titles Act, i8g6 {59 & 6g 
i t After this certain -entries have been repealed by Act 1:2 of 1927, 



SUPPLEMENT TO N. D, BASU’S INDIAN EVIDENCE ACT 

Amendments to the Indian Evidence Act, 1872 

The GovePBmeBt of India ■ (Adaptation of IndiaB Laws);OrdePr:i&l^^^^^ 

At the Gourt:,at Buckingham Palace. 

THE' 18th day of March, '1937. : 

Present \ . 

The Eing^s Most Excellent Majesty in CoBneiL' " ■ 

Whereas by section two hundred and ninety- three of the Government of 
India Act, 1935, (hereinafter in the recitals to this Order referred to as 
‘the AcU) His Majesty is empowered by Order in Council to provide that 
as from such date as may be specified in the Order any law in force in British 
India or in any part of British India shall, until repealed or amended by 
a competent legislature or other competent authority, have effect subject 
to such adaptations and modifications as appear to His Majesty to be neces- 
sary or expedient for bringing the provisions of that law into accord with 
the provisions of the Act : 

And whereas a draft of this Order has been laid before Parliament in 
accordance with the provisions of sub-section (1) of section three hundred 
and nine of the Act and an Address has been presented to His Majesty by both 
Houses of Parliament praying that an Order may be made in the terms of this 
Order : 

Now, therefore, His Majesty, in the exercise of the said powers and of ail 
other powers enabling him in that behalf, is pleased by and with the advice 
of His Privy Council to order, and it is hereby ordered as follows a — 

1. This Order may be cited as the Government of India (Adaptation of 
Indian Laws) Order, 1937, and shall come into operation on the first day of 
April, nineteen hundred and thirty-seven. 

2. (1) In this Order the expression ‘Indian Law’ means a law as defined 
in section two hundred and ninety-three of the Act. 

(2) The Interpretation Act, 1889, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. The Indian laws mentioned in the Schedule to this Order shall, until 
repealed or amended by a competent Legislature or other competent authority, 
have effect subject to the adaptations and modifications directed by those 
Schedules to be made therein or, if it is so directed, shall cease to have effect 

4. (1) Whenever an expression mentioned in the first column of the Table 
hereinunder printed occurs (otherwise than in a title or preamble or in a 
citation or description of an enactment), in a Central or Provincial Act or 
Regulation, whether an Act or Regulation mentioned in the Schedules to this 
Order or not, then, unless that expression is by this Order expressly directed 
to be otherwise adapted or modified, or to stand unmodified or to be omitted, 
there shall be substituted therefor the expression set opposite to it in column 
two of the said table. 

Governor-General of India in Council : Governor- y 
General of India : Governor-General in Council : y Central Government. 
Governor-General : Government of India. < J 

■ 




Governor io Council : 
expression “Governor’s 


Provincial Govern- 
ment 


Official Ga 2 ;ette. 


Governor (except in the 
Province) ; Lieutenant 
Governor in Council : Lieutenant Governor : Chief 
Commissioner (except in the expression “Chief Com- 
missioner’s Province”) : Local Government : Local 
Administration. 

Gazette of India ; local official Gazette : local 
Gazette : any other expression denoting a Gazette io 
which official notices of a government are published, 
not being the Gazette of a district or other sub-division 
of a Province. 

Any reference to the Governor (or Lieutenant-Governor) of a named 
Province in Council shall be treated for the purposes of this paragraph as if it 
were a reference to the Governor (or Lieutenant Governor) in Council of that 
Province. 

(2) A direction in the Schedules to this Order that a specified Indian 
law, or section or portion of an Indian law shall stand unmodified shall be 
construed merely as a direction that it is not to be modified or adapted in 
accordance with the foregoing provisions of this' paragraph. 

5. (1) Where this Order requires that in any specified Indian law, or in 
any section or other portion of an Indian law, certain words shall be 
substituted for certain other words or that certain words shall be omitted, 
that substitution or omission, as the case may be, shall, except where 
it is otherwise expressly provided, be made wherever the words referred 
to occur in that law or, as the case may be, in that section or portion. 

(2) Where this Order requires that in any Indian law a plural noun 
shall be substituted for a singular noun and vice versa, or a masculine 
noun for a neuter noun or vice versa, there shall be made also in any 
verb or pronoun in the sentence in question such consequential amend- 
ment as the rules of Grammar may require. 

■6. (1 ) The following provisions shall have effect where any Indian 
law which under this Order is to be adapted or modified has before the 

commencement of this Order been amended, either generally or in relation 

to any particular area, by the insertion or omission of words, or the substi- 
'tution of words for other words : — 

(a) effect shall first be given in the amending law to any adapta- 
tion or modification required by pfragraphs three and five of this order 
to be made therein ; 

(3) the original law shall then be amended, either generally or, as 
the case may be, in its application to the particular area, so as to give 

effect to the directions contained in the amending law or, where any 

adaptation or modification has fallen to be made under sub-paragraph (a), in 
that law as so adapted or modified ; and 

{c) all adaptations or modifications required by this Order to be 
made in the original law shall then be made in that law as so amended, 
except so far as in the case of any particular area they may be inapplicable, 

(2) In this paragraph references to the amendment of a law by the 
insertion or omission of words or the substitution of words do not include 
referencesLto an amendment which is effected merely by directing that certain 
words shall be construed in a particular manner. 

7. Subject to the foregoing provisions of this Order, any reference by 
- ;-whatever form of words in any Indian law in force immediately before 
' the commencement of this Order to, an authority competent at the date of 
the passing of that law to exercise any powers or authorities, or discharge 
any functions, in any part of British India shall, where a corresponding 
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new mthonty has been constituted by or under any Part of the Goyern- 
ment of India Act, 1935, for^ the time being in force, have effect until 
duly repealed or amended as if it where a reference to that new authority, 
f Indian law in force immediately before the commencement 

ot tins Order any reference by name or description to any territory shall, 
unless the contrary intention appears or unless it has been, or is by this 
rciei, otherwise expressly provided, be construed as a reference to the 
territory which bore that name or answered to that description at the date 
when the enactment containing that name or description came into 
operation : 

Provided that in the application of any enactment to Madras, Bombay, 
Bihar or the Central Provinces, ^ in that enactment to Madras, 

Bombay, Bihar or the Central Provinces, as the case may be, shall be construed 
as exclusive of so much of those Provinces respectively as was separated 
therefrom on the constitution of the Provinces of Orissa and Sind. 

9. The provisions of this Order which adapt or modify Indian laws so 
as to alter the manner in which, the authority by which, or the law under or 
lo ^accordance with which, any powers are exercisable, shall not render in- 
valid any notification, order, commitment, attachment, bye-law, rule or 
regulation duly made or issued, or anything duly done, before the com- 
mencement of tins Order ; and any such notification, order, commitment, 
attachmpt, bye-law, rule, regulation or thing may be revoked, varied or 
undone in the like manner, to the like extent and in the like circumstances 
as if It had been made, issued or done after the commencement of this Order 
by the competent authority and under and in accordance with the provi- 
sions therein applicable to such a case. 

10. _ Save as provided by this Order, all powers which under any law in 
force in British India, or in any part of British India, were immediately 
before the commencement of Part III of the Government of India Act, 1935, 
vested in, or exercisable by, any person or authority shall continue to be 
so vested or exercisable until other provision is made by some legislature 
or authority empowered to regulate the matter in question, 

11. Nothing in this Order shall affect the previous operation of, or 
anything duly done or _ suffered under, any Indian law, or any right, 
privilege, obligation or liability already acquired, accrued or incurred under 
any such law, or any penalty, forfeiture or punishment incurred in respect ot 
any offence already committed against any such law. 

12. For the avoidance of doubt it is hereby declared that — 

(a) nothing in this Order transferring or assigning any functions to the 
Central Government shall b3 construed as excluding those functions from 
the operation of section one hundred and twenty-three or section one 
hundred and twenty-four of the Government of India Act, 1935 ; 

(b) the transfer by this Order to a Provincial Government of any juris- 
diction theretofore exercisable by the Local Government of the Province shall 
not be construed as excluding that jurisdiction from the operation of sub-sec- 
tion (2) of section two hundred and ninety-six of the said Act ; 

(c) nothing in this Order shall affect the provisions of any Order in 
Council for the time being in force made under section one hundred and 
fifty-eight, section one hundred and fifty-nine or section one hundred and 
sixty of the said Act (which empower Orders to be made regulating the 
relations of India and Burma as to their monetary systems, relief from double 
taxation, customs, and ancillary and related matters!, or under any corres- 
ponding provisions in the Government of Burma Act, 1935 ; and 

(d) no repeal effected by this Order shall affect the operation of sub" 
paragraph (2) of paragraph fifteen of the Government of India (Commencement 
and Transitory Provisions) Order, 1936. 

(Sd.) M. P. A. Hankey. 



1. The Indian Evidence Act, 1872. 


(1 of 1872.) 

Seofeion 26.— In the explanation, omit ‘*or in Burma^’. 

Section 36.— For Government’ substitute ‘‘any Government in British India^ 

Section 37.— For “Act of the Governor- General of India in Coimcir subs- 
titute ''Act of the Central Legislature’’ and for the words from * for the time being 
to the end of the section substitute “by any laws for the time being m force or 
in a Government notification or notification by the Crown representative appear- 
ing in the official Gazette or in any printed paper purporting to be the London 
Gazette or the Government Gaisette of any Dominion, Colony or possession oi His 
Majesty is a relevant fact.” 

Sootion 57.— Substitute for paragraph (i) 

“(i) all Indian laws.” « 

In paragraph (4) for the words from “of the Councils” to “relating thereto” 
substitute’^ of the legislatures established under any laws for the time being m 
force in British India.” 

In paragraph (6) for “the Governor- General or any Local Governnient in Coiin- 
cil” substitute “the Central Government or the Crown representative. 

In paragraph (7) for “the G<iz€ti& of Indict or^in the official Gazette of any 
Local Government” substitute “any official Gazette.” 

Section 78.— In sub-section (i) for “the Executive Government of British India 
substitute “the Central Government” ; after the first “departments’ insert or of 
the Crown representative”, and at the end of the sub-section add ' or, as the case 
may be, of the Crown representative’’^ in sub-section (2) for “by order of 
Government” substitute “by order of the Government concerned ; and m sub- 
section (4) for “public act of the Governor-General of India in Council substitute 
“Central Act.” 

Section 79.— For “Native State in alliance with Her Majesty” substitute 
“Indian State” and for “the Governor -General in Council” substitute ‘ the Central 
Government or the Crown representative ” 

Section 81 .—For "the GanetU of India, or the Government Gazette of any 
Local Government, or" substitute "any official Gazette, or the Government Gazette. 

Section 83.— For "Government” substitute “any Government in British 
iBcfia.” 

Section 113.— After “any portion of British territory has” insert “before the 
commencement of Part 111 of the Government of India Act, 1935”. 

2. The Banker^s Books Evidence Aot^ 1891, 

(XVIII of 1891) 

Section 2.— For sub-section (i) sebstitute— 

“(i) 'Company’ means a company registered under any of the^ enactments 
relating to companies for the time being in force in any part of His Majesty^s 
dominions or incorporated by an Act of Parliament or by an Indian law or by 
Hoyal Charter or by Letters Patent. *’ 
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THE GO¥ERNMENT OF BURMA (ADAPTATION ' ' 
OF LAWS) ORDER, 1937, 

Whereas by section one hundred and forty^nine of the Government of 
Burma Act, 1985, His Majesty is empowered by order in Council to provide 
that, as from such date as may be specified in the order, any law in force in 
Burma shall, until repealed or amended by the Legislature or other competent 
authority, have effect subject to such adaptations and modifications as appear 
to His Majesty to be consiqueotial on the separation of India and Burma : 

And whereas a draft of this order has been laid before Parliament in 
accordance with the provisions of sub-section (1) of section one hundred and 
fifty-seven of the said Act and an Address has been presented to His Majesty 
by both Houses of Parliament praying that an order may be made in this terms 
of this order : 

Now, therefore, His Majesty, in the exercise of power conferred on him as 
aforesaid and of all other powers enabling him in that behalf, is pleased, by 
and with the advice of His Privy Council, to order, and it is hereby ordered^ 
as follows : - 

1. This Order may be cited as the Government of Burma (Adaptation of 
Laws) Order, 1987. 

2. This Order shall come into operation on the separation of Burma and 
India. “ v V 

3. (1) In this Order, ‘Burman law’ means a law as defined in section one 
hundred and forty-nine of the Government of Burma Act, 1985. 

(2) The Interpretation Act, 1889, applies for the interpretation of this order 
as it applies for the interpretation of an Act of Parliament, 

4. (1) The enactments mentioned in the Schedule to this order shall, until 
repealed or amended by the Legislature or other competent authority, have 
effect subject to the adaptations and modifications directed by that Schedule 
to be made therein or, where so directed, shall cease to have effect. 

(2) Save as otherwise provided in that or in any other Burman law, every 
Burman law shall be deemed to have effect throughout the whole of British 
Burma, 

5. (1) Whenever an expression mentioned in the first column of the Table 
here-in-under printed occurs (otherwise than in a title or preamble or in, a 
citation or description of an enactment) in any Burman law then, unless that 
expression is under the last preceding paragraph expressly directed to be other- 
wise adapted or modified or to stand unmodified or to be omitted, there shall 
be substituted therefor the expression set opposite to it in the second column 
of the said Table. 

Table of General Adaptations. 

Governor-General of India : Governor-General : 

Governor- General of India in Council : 

Governor-General in Council : 

Chief Commissioner of British Burma ; 

Chief Commissioner : 

Lieutenant-Governor of Burma' :■ Lieutenant-Governor , 

Local Government of Burma.; Local Government, 


y Governor. 
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Gazette of India, 

Gazette of British Burma, 

Burma Gazette, J- Gazette. 

Local official Gazette, 

OfScial Gazette, 

( 2 ) Any words contained in any Bur man law, otherwise than in a title or 
preamble, which require the consent, assent, approval, sanction or control of 
the Governor-General or the Governor-General in Council in relation to any- 
thing done by the Local Government or the Governor shall be omitted. 

( 3 ) A direction in the Schedule to this order that a specified Barman law 
or section or portion of a Burman law shall stand unmodified shall be construed 
merely as a direction that it is not to be modified or adapted in accordance 
with the foregoing provisions of this paragraph. 

6 . Where this Order requires that in any specified Burman law or portion 
of a Burman law certain words shall be substituted for certain other words or 
that certain words shall be omitted, that substitution or omission, as the case 
may be, shall unless the contrary intention appears, be made wherever the 
words referred to occur in that law or that portion. 

7. (1) Where any Burman law has before the commencement of this order 
been amended by the insertion or omission of words, or the substitution of 
words for other words, the adaptations and modifications directed to be made 
therein by this order shall be made in the enactment is in force at the com- 
mencement of this order, that is to say, as so amended ; 

Provided that nothing in this paragraph shall be construed as extending the 
operation of any temporary amending enactment. 

( 2 )^ In this paragraph references to the amendment of law by the insertion 
or omission of words, or the substitution of words, do not include references to 
an amendment which is effected merely by directing that certain words shall 
be construed in a particular manner. 

8 . Where this order requites the substitution in any enactment of a plural 
noun for a singular noun or vice versa^ or of a masculine noun for a neuter 
noun, or vice versa, or of a noun or adjective beginning with a consonant 
for a noun ox adjective beginning with a vowel, or vice versa^ there shall also 
be made in any verb, pronoun or article in the sentence in question such 
consequential amendment as the rules of Grammar may require. 

9. The provisions of this order which adapt or modify any enactment so 
as to alter the manner in which, the authority by which, or the law in or in 
accordance with which, any powers are exercisable, shall not render invalid 
any notification, order, commitment, attachment, bye-law, rule or regulation 
duly made or issued, or anything done before the commencement of this order ; 
and any such notification of order, commitment, attachment, bye-law, rule, 
regulation or thing may be revoked, varied or undone in the like manner, 
to the like extent and in the like circumstances as if it had been made, issued 
or done after the commencement of this order by the competent authority and 
under and in accordance with the provisions then applicable to such a case. 

10. Nothing in this order shall affect the previous operation of, or anything 
duly done or suffered under, any Burman law, or any right, privilege, obligation 
or liability already acquired, accrued or incurred under any such law or any 
penalty, forfeiture or punishment incurred in respect of any offence already 
committed against any such law. 

11. Save as provided in this order, all powers which under any law in 
force in Burma or in any part of Burma, were at the commencement of this order 
vested in or exercisable by any person or authority shall continue to be so 
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vested or exercisable until other provision is made by the Legislature or by 
some authority empowered to regulate the matter in question, 

12, (1) References in any Burman law to that or any other Burmao law, 
or to any section or portion thereof, shall, except in so far as the contrary 
intention appears, be construed — 

(a) as respects any period before the separation of India and Burma, as 
references to that law, section or portion as in force in all places to which 
it then extended, whether within or without Burma : 

(^) as respects any period after the said separation as referencee to that 
law, section or portion as in force', in Burma..; 

(2) The foregoing provisions of this paragraph extend to references to, or to 
any section or portion of, any Burman law by means of the short*titie of the 
law, notwithstanding that the Schedule to this Order alters that short-title 
and notwithstanding that no consequential alteration is made in the reference* 

13. For the avoidance of doubt it it is hereby declared that nothing in 
this order shall alFect the operation of sub-paragragh (2) of paragraph eleven 
of the Government of Burma (Commencement and Transitory Provisions) 
Order, 1935, or of any order in Council made under Part XI of the Government 
of Burma' Act,, 1935 , 


THE SCHEDULE. 

The Indian Evidence Act, 1872. 

, '"(.I'of 1872.),/.- 

In the short- title omit "Indian” and "X872”, 

Section 1.— Omit "extends to the whole of British India, and”. 

Sections 23 ^ 126 ^ 128 and 150 .-“For “barrister, pleader, attorney or vakiP^ 
and ‘‘barrister, attorney or vakil” substitute "legal practitioner/’ 

Section 57. — In clause (12) and in section 127 for “advocates, attorneys, 
proctors, vakils, pleaders” and "barristers, pleaders, attorneys and vakils” subs- 
titute "legal practitioners.’*’ 

Section 26 .--Omit "In the Presidency of Fort St, George or in Burma or 
elsewhere.” 

Section 37 .““For “Act of the Governor-General of India in Councilor of any 
other legislative authority in British India constituted for the time being under the 
Indian Council Act, i86j, the Indian Councils Acts, i86i and 1892, or the Indian 
Councils Acts, 1861 to 1909” substitute “enactment in force at any time in British 
Burma or British India”; for “Gazette of India, or in the Gazette of any Local 
Government” substitute “Gazette.” 

Section 67 . — In clause (1) for "British India” substitute “British Burma or 
British India”. 

For clause (4) substitute — 

“(4) the course of proceeding of Parliament and of the Burma Legislature”. 

In clause (6) for “British India, and of all Courts out of British India established 
by the authority of the Governor-General or any Local Government in Council” subs- 
titute "British Burma”, and for “Act or Regulation having the force of law in 
British India” substitute "enactment in force in British Burma” 

In clause {7) for "British India” substitute "British Burma” and for Gazette of 
India or in the official Gazette, of any Local Government’" substitute "Gazette ” 

Section 65 , — In clause (/) for "British India” substitute "British Burma.” 

Section 66. — For "attorney” substitute “advocate.’* 
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Section 78.— For ‘^Executive Government of British India in any of its depart- 
ments, or of any Local Government or any department of any Local Government’^ 
substitnte “Government” and for **any such Government” substiliue “the Governor”. 

For ‘‘public Act of the Governor- General of India in Council” substitute “enact- 
ment in force in British Burma.” 

For “British India” substitute ^‘British Burma.” 

Section 79.— For “British India” substitute “British Burma*' and for ‘^Native 
State in alliance with Her Majesty” substitute “other part of Burma.” 

Section 81.— For ^'Gauiie of India^ or the Government Gazette of any Local 
Government ; or” substitute “Gazette of Burma or the Government Gazette’'. 

Sections 85 and 86.— Omit ‘'or of the Government of India.” 

Section 86.— Omit the words from “An officer” to ‘‘territory or place”. 

Section 91.— For Exception 2 substitute.— “Exception 2— Wills may be proved 
by any probate thereof having effect in British Burma/' 

Omit section 113. 

The Bankers* Books Evidence Act, 1891. 

(xvm of 1891 .) 

Section 1.— Omit sub-section (2). 

Section 2.— For clause (i) substitute the following : — 

“(i) ‘Company’ means a company incorporated or registered by or under the law 
of the United Kingdom, British Burma, British India or any British possession”; 

In clause (6) for “a High Court” substitute “the High Court.” 







Whereas it Is expedient to provide a general Penal Code for 
Pieamble. British India ; It is enacted as follows : — • 

Notes.-— All oifences under the Penal Code are to be enquired into and tried 
according to the provisions of the Criminal Procedure Code (Act V. of 1898). — See ss. 

5 and:28 of Act Vof 1898. 

Interpretation of Statutes, — It is the fundamental principle of the inter- 
pretation of statutes that their language must be understood in its most ordinary and 
popular acceptation. 7 A. 3S5 ( 39 ^) P* P* We are bound to adhere to the grammatical 
and ordinary sense of the words ; as Lord Wenslaydale observed in Gray v. Pearson^ 

6 H. L. C. 61, unless that would lead to some absurdity or some repugnance or in- 
consistency with the rest of the statute, in which case the grammatical and ordinary 
sense of the words may be modified, so as to avoid that absurdity and inconsistency, 
but no/urther. Vide, Vacker v, London Sociefy^ iy^x^ k, C. 107 ; Inland Revenue v. 
Herbekiiqi^) A. C. 326 ; KaUmuddin v. Sakibuddm, 24 C. W. N. 4 (ii) F. B, ; see 
also PhipoU V, St* George^s Hospitaly(yVL. L. Cas. 33B=3 Jur. N. S. 1269 ; Fordyce 
V. BfidgeSi I H. L, CsiS. I — IT ]m* i ^7 ; Los^an v. Courtov/n (Earl), 13 Beav, 22= 
^ L. J. Chanc. 347 ; Nank Ram v . Mohin Lai i A 487 ; Modhusudan v. Shyama 
Charan^ i Hyde, 100 ; Mad/msud^an v* Mohesh, 3 B. L. R. A. C. 202 ; Jogodishury 

V, Kailash^ 24 C. 725 (F. B.) = L C. W. N. 374 ; Gureehulla v. Mohem- Lal .B C. L, R. 
409=7 C. 127; Kuar Nagshar V, Kuar Mathurh,2^ O. C, 189=9 P* J* 235; 
Collector of Rangoon v, A bdul^ {igiz) L. B, 27=67 Ind. Cas. 640; Hornesy v. 
Moncarh, B* D. 1 = 59 L. J. Q, B. 105; Ai Icasamier v* Venkata C*aleh 
Mtidali 40 M. 9S9=3i = M. L. J. 513= (1916) 2 M. W, N. 296=20 M. L. T. 391 = 4 L. 

W. 507 ; Rajib v, Lakhan^ 27 C. 11 = 3 C. W. N. 660 ; Bank of England v. VaglionOy 
L. R. App. Cas. (1891) 145 ; St. John Mamstead Cotton.^ 12 App. Cas. 6 ; Alfred 
Wztklnson^ 47 B. 843. In construing an Act the proceedings in the Legislative 
Council cannot be referred to. Sarat v. Uma^ 31 C. 628=8. C. W. N. 578 ; see also 
22 C. 788 (P. C ) ; 22 B. 1 12. It is a mistake to refer to the debates on the Bill, when 
before the Legislative Council for the purpose of construing an Act. 18 B. 133 ,* 20 
C, 1017 (F. B.) ; 14 A. I45=A. W, N. 1892, 5 ; 27 C. W, N. 115 ; 43 M. 550=38 M. 
L. jf. 444=47 L A. 33 P, C. ; 13 S. L. R. 23=52 Ind, Cas. 139. The Statement of 
Objects and Reasons cannot be referred to in the Court. 10 C. 166 (F. B.)=i3 C, L. 
R. 342 ; see also 19 C. 544 ; 22 C. 788 (P. C.) The Court is not entitled to look to 
the report of the select committee. 14 A, 145 = A. W. N. 1892, 5 ; 5 A, 121 (F. B.) j 
{1922) Lab. 211 ; 43 M. 675 = 39 M. L. J. 203=58 Ind. Cas. 871, 

Illnstrations. — The Law Commissioners in submitting their report to the Right 
Hon*b 1 e George Lord Auckland^ Governor-General of India in Council said : **The 
definitions and enacting clauses contain the whole law. The illustrations make 
nothing law which would not be law without them. They only exhibit the law in full 
action, and show what its effects will be on the events of common life. Thus the 
Code will be at once a statute book and a collection of decided cases. The decided 
cases in the Code will differ from the decided cases in the English law books into 
most importantTpoints. In the first plane, our illustrations are never intended to supply 
, any omission in the written law, nor do they ever, in our opinion, fjut a strain on the 
written law. They are merely instances of the practical application of the written 
law to the affairs tof mankind. Secondly, they are cases decided not by the Judges but 
by the Legislature, by those who make the law, and who must know more certainly 
than any Jndge can know what the law is which they mean to make The decisions 
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on {jariicular cases which we have annexed to the provisions of the Code resemble 
the imperial rescripts in this, that they proceed from the same authority from which 
the provisions themselves proceed. They difler from the imperial rescripts in this 
most important circumstance, that they are not made exbost facto, that they cannot 
therefore be made to serve any _ particular turn, that she persons condemned or 
absolved by them are purely imaginary persons, and that, therefore, whatever may be 
thought of the wisdom of any judgment which we have passed there can be no 
doubt of its impartiality. The publication of this collection of cases decided bv 
legislative authority will, we hope, greatly limit the power which the Courts of Justice 
possess of putting their own sense on the laws. But we are sensible that neither 
this collection nor any other can be sufficiently extensive to settle every 
question which may be raised as to the construction of the Code.” hi Motiomed 
Sj/edol Arifanv. Ycoh Ovi Gark, (1916) A. C. 575=43 I. A. 256=21 C. W. N. 
257 P. C. Lord Shaw observed : “On the second point their Lordships are of 
opinion that m the construction of the Evidence Act, it is the duty of a Court of Law 
to accept — if that can be done — the illustrations given as being both of relevance 
and value- in the construction of the text. The illustrations should in no case be 
rejected because they do not square with ideas possibly derived from another system 
of jurisprudence as to the law with which the3? or the sections deal. And it would 
require a very special case to warrant their rejection on tire ground of their assumed 
repugnancy to the sections themselves. It would be the very last resort of construc- 
tion to make any such assumption. The great usefulness of the illustrations which 
have, although no part of the sections, been expressly furnished by the legislature 
as helpful m the working and application of the statute, should not be thus impaired " 
“They are to be taken as part of the statu te.’i Lalia Balia Mall v. Ahad Sha, 
M.L.J. 614=16 A. L.J. 905=299. L. J. 165=23 C. W. N. 233 (P. C.) at p. 237,; 
23 103 (112). But the illustrations do not bi.nd the Courts to place a meaning’ on 

the section which is inconsistent with its language. 32 C. L. J. 94=^24 C. W N OS'? 
(986, 987); See also 7 C. 132 ; i A 34 ; 15 B. 491 i 85 Ind. Cas. 722= (1925) All’ 
220 ; 28 M. 57 ; 34 C. 950 ; 45 Ind. Cas. 942=23 M. L. T. 320 ; 46 Ind. Cas. 497 ; 

16 Ind. Cas. 753=3° Cr. L. J. 721 ; 30 Bom. L. R. 380 ; 19 Bom. L. R. 157 P. C. ; 
A. I.R. 1933 Bom. 313 = 35 Bom. L. R. 576; A. I. R. 1933 Mad. 795=65 M. L. 
J. 500, 

Penal Code— how interpreted.— In Barindra Kumar Ghose v. Kim 
Emperor, 29 C. W. N. 181 at p. .191 = 52 I. A. 40=52 C. 197=41 C. L. J. 240= 
27 Bom. L- B. 148 (P. C.) Jn delivering the judgment Zoruf observed : 

Their Lordships do not think it useful to go at length into the history of the pre- 
paration and enactment of the provisions of the Indian Penal Code which played 
no inconsiderable part in the discussion of this subject in India. That the criminal 
kw of India IS preserved by and, so far as it goes is contained in the Indian 
Penal Code, that accordingly (as the Code itself shows) the criminal law of India 
and that of England difier in sundry respects, and that the Code has first of all 
to be construed in accordance with its natural meaning and irrespective of any 
assumed intention on the part of its framers to leave unaltered the law as it existed 

before, are though common places considerations which it is important never 
to forget. It IS however, equally true that the Code must not be assumed to have 
sought to introduce difference from the prior law. It continues to employ some 
technical terms without even defining ihem, as in the case of abetment. 
It abandons others such as principal in the first or the second degree, but it must 
not be supposed that because it ceases to use the terms, it does not intend to provide 

however imperfectly, expressed." In construing 
the Penal Code and ascertaining the mientioii of the Lagislature, reference mav 

^7 TssV- B^zr.^’.S °R Commissioners 

17 t..»52 , 17 A. 44 , S B. 241 ; 18 B. 616 (625) ; contra, ig W. R. 48 fca) Penal 

f P M construing ifs 

provisions. A. I. R. 1926 Mad. 909=46 M. 728=51 M. L. J. 112. The Code must 
be interpreted according to us natural meaning only. A. 1 R iq->i; P C i-ao 

i: /sir 

How to construe a penal Statute.-A penal statute, when its language is 
ambiguous, should be construed m the manner most favourable to the liberties of 

exceptional 

character. ,i 13. 300 (J:', B.) ^ penal statute must be construed strictlv and 
Magistrates ought to be very careful before they proceed to inflict irnprisorlment 
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in a summary manner. They must avoid all appearance of oppression. 13 B. 600. 

penal statute must be construed strictly, that is, nothing is to be. regarded as 
within the meaning of the statute which is not within the letter — which is not 
clearly and intelligibly describerlin the very words of the statute itself. 8 C, 214 
(F. B.) ; 10 C. L. R. 155 ; 13 B. 681 ; 4 P. L. J. 74. Penal provisions have to be 
strictly construed, nor can the liability to punishment for the neglect of a statutory 
obligation be extended by inferential reasoning. 28 C. 504 = 5 C. W. N. 711; 
see also 27 N. L. R. 27o=A, L R. 1931 Nag. 177 = 32 Cr. L, J. 1266 ; A. 1 . 
R. 1932 Pat. 281 = 33 Cr. L. J. 775=13 P. L T. '*461. In construing a 
statute which affects the liberty of the subject, the Court should not only 
adopt the natural and ordinary construction, but should construe strictly expres- 
sions Occurring therein. 5 C. W. N. 108 ; see also L. B. R. (1893-1900), 121. 
No cases shall be deemed to fall within the provisions of a penal statute which 
did not fall within the reasonable meaning of their terms and within their spirit 
and scope. The same rules of interpretation apply to notifications issued under 
a penal statute. 96 P. L. R. 1901 = 24 P. R. 1901 Cr. In interpretinsr a penal statute, 
it is important to see that the powers conferred upon the Magistrates are duly exer- 
cised with reference to the rendering unlawful acts that would otherwise be 
lawful. 10 A. 1 15 = A. W. N. i888, 25 ; see also L. B. R. (1893-1900), 284 ; L. B. 
R. (1872-1892), 279 ; 14 Bom. L. R. 954=17 Ind, Cas. 789 ; L. B. R. (1897-1901) 
VoL I. 291 ; 14 Bom- L. R. 954=17 ^nd. Cas. 789 ; 7 B. H. C. R. 39 ; 42 M. L. J. 
149. The general principle is to construe an Act strictly and when there is any doubt 
such doubt should be given in favour of the subject. 8 Lab, 320=100 Inch Cas. 716 = 
28 Cr. L. J. 332 = 78 Punj. L. R. 521 = A. 1 . R. 1927 Lah. 338 ; see also 25 A. L. J. 
515=102 Ind. Cas. 490 = 8 L. R. 108 Cr. = 2S Cr. L. J. 554— A. I. R. 1927 All. 536 ; 
28 Cr. L. J. 913=105 Ind. Cas. 433 (F. B.) ; 5 Rang. 244 ; 28 Punj. L. R. 225=101 
Ind. Cas. 747 = .^. I. R. 1927 Lah, 276 ; 25 A. L. J. 661 = 102 . Ind. Cas. 633 j 29 Bom. 
L. R, 494 = A. L R. 1927 Bom 369 ; 1928 Nag. 219 ; 32 P. L. R. 493 = A. L.R, 
1931 Lah. 476 ; A. I. R. 1932 Nag. 174=28 N.L. R. 302. The person charged 
has a right to say that the thing charged although within the words is not within 
the spririt of the enactment. 53 C. 492 = 97 Ind. Cas. 376=A I. R. 1926 Cal.. 627. 
Where a penal Act is ambiguous and there are two possible interpretations, one 
of which would mitigate the penalty and the other would aggravate it, the 
former should prevail. 96 Ind. Cas. 113=27 Cr. L, J. 865 ; see also 86 Ind. .Cas. 
280=1925 Mad. 239. In case of penal Act, the legislation is presumed to act 
prospectively and not retrospectively. A I. R. 1931 Lah. 145 ==32 Cr. L. J. 700. 

Code is exhaustive. — ^The essence of a Code is to be exhaustive on the 
matter in respect of which it declares the law, iand it is not the province of a 
Judge to disregard or go outside the letter of the enactment according to its true 
construction. 4 Bom. L. R. 793 = 29 C. 707 = 29 I. A. 196=6 C. W, N. 825 ; but 
see 33 C. 927. 

Retrospective operation of statutes. — Every statute which ^ takes away 
or impairs vested rights must be presumed not to have a retrospective operation, 
unless the language clearly supports a contrary construction. 36 C. L. J. 132 ; 

18 N. L. R. 85= (1922) Nag. 237 ; 5 N. L. R. 251 ; 47 C. 1198 = 31 C. L, J. 463= 

24 C. W. N. 1011 = 58 Ind. Cas. 327 5 A. I. R. (1925) Nag. 447= BN. L. J. 175 ; 

83 Ind. Cas. 752 = A. 1 . R, (1925) Nag. 249. 

Consolidating' Act. — In construting an Act of Parliament which is a 
consolidating Act which does not profess to amend or alter the provisions of the 
Acts consolidated, the same effect ought to be given to its provisions 

as was given to those of the Acts for which it was substituted. 25 Q, B. D. 
183 = 59 L. J. Q. B. 355 = 63 L. T. 403=55 J. P. 36. In construing a coipolidating 
and amending Act as distinguished from a codifying Act, the Court is entitled 
to have regard to previous decision. (1892) 2 Ch. ‘557 = 71 L. T. 72. 

Codincation Act. — In Va^Uono v. Bank of England 60 L. J. Q. 3.145 = 

64 L. T. 353=39 W. R. 657 = 55 J. P. 676=(i89i) A. C. 102 at p. 107, Lord Halsbury 
Z. C, said : I am wholly unable to adopt the view that, where a statute is 
expressly said to codify the law, you are at liberty to go outside the code, so created, 
because before the .existence of that, code another law prevailed..” In the same 
case at p. 144, Lord Harsclietl also , observed : The proper course is in the 

first instance to examine the language of the statute and to ask what its natural 
meaning is, uninfluenced by any considerations derived from the previous state 
‘ of the law, and not to start with enquiring how the law previously stood, and then 
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assuming that it was probably intended to leave it unaltered, to see if the words of 
the enactment will bear an interpretation in conformity with this view. If a 
Statute, intended to embody in a code a particular branch of the law is to be 
treated in this fashion, it appears to me that its utility will be almost entirely 
destroyed, and the very object with which, it was enacted will be frustrated. The 
purpose of such a statute surely was that on any point specifically dealt with by 
it, the law should be ascertained by interpreting the language used instead of, 
as before, by roaming over a vast number of authorities in order to discover what 
the law was, extracting it by a minute critical examination of the prior decisions, 
dependent upon a knowledge of the exact effect even of an obsolete proceeding 
such as a demurrer to evidence. I am of course far from asserting that resort may 
never be had to the previous state of the law for the purpose of aiding in the 
construction of the provisions of the Code. If, for example, a provision be of doubtful 
import, such resort would be perfectly legitimate, or, again, if in a Code of the 
law of negotiable instruments words be found which have previously acquired a 
technical meaning, or have been used in a sense other than their ordinary one, 
in relation to such instruments, the same interpretation might well be put 
upon them in the Code. I give these as examples merely ; they of course do not 
exhaust the category. What, however, I am venturing to insist upon is, that 
the first step should be to interpret the language of the statute, and then an appeal 
to earlier decisions can only be justified on some special ground.” 

Title. — If there is in the provisions of an Act anything admitting of a doubt, 
the title of an Act is a matter proper to be considered in the interpretation of the 
Act. Fielden v. Morley Corporation (1899) i Ch. i ; Shaw v. Ruddin^ 9 Ir. 
C. L. R. 214 ; Reg^ v, Mellow Union, 12 Ir, C, L. R. 35 ; Fenton v. Thorley (1903) 
A. C. 447 ; Ampler v. Bradford Corporation^ (^902) 2 Ch. C. A. 594 ; A. G. v. 
Margate Pier COy 69 L. J. Ch. 33 1 ; Vac her Sons Ltd v. London Society of 
Co 7 npositors^f h. Q, lojy 12^129 ] Sage V. Eichzo (1919) 2 K. B. 171, 176; 
Harrochunder v. Shoorodhone 9 W. R. (F. B.j 402; Uda v. Imamuddin \ 2 A. 90. 

Preamble. — The preamble is undoubtedly a part of the Act, and may be 
used to explain, but not to control, the enacting part, which goes often beyond the 
preamble, if the words to be found in the former are strong enough for the purpose. 

2 M. H. C. R. 322 ,• see also 1930 A. L. J. 94i = A. L R. 1932 All. 6i7 ; 32 P. L. R. 
598=«I4 Lah, 203 ; A. I. R. 1933 Mad. 120=140 Ind. Cas. 926. But the preamble 
cannot either restrict or extend the enacting part when the language and the object 
and the scope of the Act are not open to doubt. A preamble in a statute cannot govern 
clear expressions in the enacting part thereof. 18 C. L J. 187 ; ii A. 266 ; 14 A. 145 ; 
45 C. 343- preamble of an Act does not control any plain question of doubt 

which arises when the construction of a particular provision and consideration 
relating to the scope of the Act are involved. 12 A. 4o9=A. W. N. 1890 (F. B.) 
145 ; 14 C. 176. It may be referred to clearing ambiguity in the enacting portion 
of the Act. 30 Bom. L. R. 1494 (149S). The preamble shows that the object of 
the Legislature was to provide a general Penal Code for British India. 48 C. 
388=24 C. W. N. 982. It contains no specified repeal of penal laws then in force 
and that omission is intentional. 41 C. 173 (211) = 17 C. W. N. 1253. 

Headings of Sections. — The heading to a group of sections in a Statute ought 
not to be pressed into a constructive limitation upon the exercise of the powers 
given by the express words of the Act. 42 B. 462=20 Bom. L. R, 937=23 C. W. N. 
110=45 I. A. 125 (P. C.) In construing a statute headings should be ignored 
and it is only the sections which the Courts are called upon to interpret as being the 
substantive part of the enactment. 47 A. 756=23 A. L. J. 725 = 89 Ind, Cas, 
i22s=sA. 1. R. 1925 All. 787 ; 48 M. 395, 

English Oases.— English Cases on construction of English Statutes are of 
great assistance, sometimes in construing Acts of the Indian Legislature ; but of 
course, it is always necessary to see that the Indian Statute and the English 
statute resemble one another in their purposes, and not only in a portion of a section 
which, for convenience of drafting, has been adopted by the draftsman of 
the Indian Act. 22 C. 77. Where an Indian Act was passed for the purpose of 
extending to India the provisions of the English Act, English decisions may be 
referred to as a guide to construe the Act 26 A. 299=31 L A 116=8 C W 
N. 521 = 14 M. L. J. 190-6 Bom. L. R. 505 ; 4 S.L.R. 26=7 Ind. Cas. 595 ; i B. 23 
but see 12 0. L. J. i. Unless the English Statute, and the Act of the Indian Legisla- 
ture are m fart matenay references to English decisions, instead of affording any 
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help, wiii only tend to confuse the consideration of the matter in issue. 30 C. 36=7 
C. W. N. 249, In construing a section of the Indian Act, cases bearing upon the 
construction of similar provisions of an English Act, different in its language, can 
be of little or no assistance. 25 C. 346 j see also 24 C. W. N. 454—31 C. L. J. 283 = 
56 Ind. Gas. ; 5 B. 338 ; 46 C. 555 ; 46 C. 607 = 24 C. W. N. 1045. ‘^In constru- 
ing a section of an Indian Act which is professedly based on English enactment, 
which in fact reproduces almost word by word the language of the English enact- 
ment, we are in practice, if not in theory, bound by the decisions of English Court.*^ 
Per MookerfeQ /. in 21 C. W. N, 794 ==41 Ind, Gas 944 ; see also Per WhUe C /. 
in 39 M.25 o=: 3S Ind. Gas; 942 ; 12 Q. B. D. 724 ; I933 A* J- 1203 = A. 1 . R. 1933 
.AIL 789 (F. B) ; A. L R. 1932 Sind. 50-25 S.'L. R. 521, 

■ Whereas it is ^expedient ' to provide a general Penal Code etc.— -The 
Indian Law Commissioners, of whom Lord Macaulay was the President, submitted 
the draft of Indian Penal Code on the 14th October, 1837, to the Right Honourable 
George Lard Auckland, G. C. B. Governor-General of India in Council. That draft 
Code was further revised by Barnes Peacock and others and found place in the 
Statute Book in i860. The difficulty of enacting Penal Law for British India is thus 
described by the Law Commissioners : “Your Lordship in council will perceive that 
the system of penal law which we propose is not a digest of any existing 
system and that no existing system has furnished us even with a ground work. We 
trust that your Lordship in council will not hence infer that we have neglected to 
inquire, as we are commanded to do by Parliament, into the present state of that 
part^ of the law, or that in other parts of our labours we are likely to recommend un- 
sparing innovation, and the entire sweeping away of ancient usages. We are 
perfectly aware of the value of that sanction which long prescription and national 
feeling give to institutions. We are perfectly aware that law givers ought not to 
disregard even that unreasonable prejudices of those for whom they legislate. So 
sensible are we of the importance of these considerations, that, though there are not 
the same objections to innovation in penal legislation as to innovation affecting 
vested rights of property, yet, if we had found India in possession of a system of 
criminal law which the people regarded with partiality, we should have been inclined 
rather to ascertain it, to digest it, and moderately to correct it, than to propose a 
system fundamentally different.'^ 

The law Commissioners continued: ‘‘But it appears to us that none of the 
systems of penal law established in British India has any claim to our attention 
except what it may derive from its own intrinsic excellence. All those systems are 
foreign. All were introduced by conquerors differing in race, manners, language and 
religion from the great mass of the people. The Criminal Law of the Hindus was 
long ago superseded, throughout the greater part of the territories now subject to the 
Company, by that of the Mahomedans, and is certainly the last system of criminal 
law which an enlightened and humane Government would be disposed to receive. 
The Mahomedan Criminal Law has in its turn been superseded, to a great extent, by 
the British Regulations. Indeed, in the territories subject to the Presidency o*f 
Bombay, the Criminal Law of the Mahomedans, as well as that of the Hindus, has 

been altogether discarded except in one particular class of cases ; Thus widely 

do the systems of penal law now established in British India differ from each other, 
nor^ can we recommend any one of the three systems as furnishing even the 
rudiments of a good Code. The penal law of Bengal and of the Madras 
Presidency is, in fact, Mahomedan law which has gradually been distorted 
to such an extent as to deprive it of all title to the religious veneration of 
Mahomedans, yet which retains enough of its original peculiarities to perplex and 
encumber the administration of Justice. In substance it now differs at least as 
widely frorr. the Mahomedan penal law, as the penal law of England differs from 
the penal law of France, Yet the technical terms and nice distinctions borrowed 

from the Mahomedan law are still retained Such is the state of law in the 

Moffussii. In the meantime the population which lives within the local jurisdiction 
of the Courts established by Royal Charters is subject to the English Criminal 
Law, that is to say, to a very artificial and complicated system, — to a foreign 
system,— to a system which was framed without the smallest reference to 
India, -—to a system which even in the country for which it was framed is 
generally considered as requiring extensive reform,— to a system finally, which has 
just been pronounced by a Commission composed of able and learned English law- 
yers to be so defective that it can be reformed only by being entirely taken to pieces 
and reconstructed. Under these circumstances we have not thought it desirable to 
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take as the ground work of the Code of any of the system of iaw now in force in any 
part of India. We have, indeed, to the best of our ability, compared the Code with 
all those systems ; and we have taken suggestions from all ; but we have not adapt- 
ed a single pr<-.vision merely because it formed a part of any of those systems. We 
have also compared our work with the most celebrated system of Western junspru- 
dence, as far as the very scanty means of information which were accessible to us in 
this country enabled us to do so. We have derived much valuable assistence from 
the French Code, and from the divisions of the French Courts of Justice on questions 
touching the construction of that Code. We have derived assistance still more value- 
able from the Code of Louisiana, prepared by the late Mr, Leingston. We are the 
more desirous to acknowledge our obligations to that eminent jurist, because we 
have found ourselves under the necessity of combating his opinion on some im- 
portant questions.” 

1, This Act shall be called ‘The Indian Penal Code,’^ and shall take effect 
^ . throughout the whole of the territories which are 

oSheCode^^^ ^^ ^ become vested in Her Majesty by the 

Statute 21 and 22 Victoria, chapter 106, entitled 
“An Act for the better Government of India 

Amendments. — ^The words and figures ''on and from the first day of May, x86i” 
repealed by the Repealing and Amending Act (XII of 1891), Sch. I, have here been 
omitted. The Indian Penal Code came into force on the ist day of January, 1862. 

The words ‘‘except the settlement of Prince of Wales Island, Singapur and 
Malacca,^^ repealed by the Repealing and Amending Act (XII of 1891 Sch. I, have 
here been omitted. 

Operation of the Act. — There is no provision of law by which parties of any 
sect have a right to be exempted from the operation of the Criminal law applicable to 
all the subjects of the King, 25 A. 31 = A. W. N. 1903, 173. 

Territories, etc. — Mysore is not a part of such territories. I Weir 43. As to 
the extention of tbe Act to Perifn^ vide 10 B. 258, to Laccadive Isla-nds^ vide 13 M. 
zxiA to Aden, vide hall But a person charged with having committed the 

offence of kidnapping in Mourbhunj which is outside British India cannot be tried 
by a Court in British India within the local limits of which the person kidnapped may 
be conveyed, c ncealed or detained. 20 C. W. N. 62 ; 8 C. 985 (F. B.) ; see also 7 
C. 523 ; 16 C. 0667. Neither the Act is applicable to the civil station at Rajkote. 10 
186. The Code has been declared in force — 

(i) in the Sonthal Parganas, by Reg. Ill of 1872, s. 3 as amended by Reg. Ill of 

X899 ; 

{2) in the Arakan Hill District, by Reg. IX of 1874, s. 3 and Reg. (i of 1916) ; 

(3) p Upper Burma generally (except the Shan States) by Burma Laws Act (XHI 
of 1898) s. 4 (I) and Sch. i ; 

(4) in British Baluchistan, by Reg. i of 1890, s. 3 and Reg. II of 1913 ; 

( 5 ) Angul and Kondmals, by Reg. I of 1894, s. 3, and Reg. 3 of 1913. 

(6) in the Kochin Hill Tracts as regards hill tribes (with modifications) by Reg. I 
of 1895, s, 3. 

(7) in Chin Hills— as regards hill tribes (with modifications) by Reg. V 1896 s. 3, 

(8) in the Chittagong Hill tracts, by Reg. 1 of 1900, s. 4. 

The Code has been declared by notification under s. 3 (a) of the Scheduled Dis- 
Victs Act (XIV of 1874) to be in force in the following scheduled districts namely 

(1) the N. W. P. Tarai districts (see Gazeiie of the India, 1876, Pt. L 505) and 

(2) the Distncts of Hazaribagh, Lohardaga, and Manbhura, and Pargana Dbal- 

bhum, and the Colhan m the district of Singbhum Gazeiia of India, i8ox Pt. I d 
. . > i • 

• under ss. 3 and 5 A. of the same Act, it has been declared in force 

in the Pargana of Manpur, in Central India {sot Gazette of Mia VtAl p 419) It 
has been extended under s. 5 of the same Act to Lushai Hills (vide. Notification No. 
923— Gazette of India, 1898, Pt, II p. 345). 

Every person shall be Uable^ to punishment under this Code, and not 
otherwise, for every act or omnaission contrary to 
the provisions thereof, of which he shall be guilty 
within the said territories* 



Amendment.— The words and figures “on and from the first day of may, i86i ” 
repealed by the Repealing and Amending Act (XII of 1891), Sch. I have here been 

. '.omitted 

■ Indian Law Commissioners 

said l \ om Lordship in Council will see that we have not proposed to except from 
the operation of the Code any of the ancient sovereign houses of India residing within 
the Company’s territories. Whether any such exception ought to be made, is a 
question which» without more accurate knowledge than we possess, we could not 
venture to decide. We will only beg permission most respectfully to 'observe that 
every such exception is an evil : that it is an evil that any man should be above the 
law— that It IS snll a greater evil that the public should be taught to regard as 
a high and enviable distinction the privilege of being above the law— that the 
longer such privileges are suffered to last, the more difficult it is to take them away • 
—and we greaity doubt whether any consideration, except that of public faith 
pledged, deserves to be weighed against the advantages of equal justice.’’ 

The peculiar state of public feeling in this country may tender it advisable to 
frame the law of procedure in such a manner that families of high rank may be 
dispensed, as far as possible from the necessity of performing acts which are here 
regarded, however unreasonable, as humiliating. But though it may be proper to 
make wide distinctions as respects form, there ought in our opinion, to be, as respects 
substance, no distinction except ibose which the Government is bound by express 
engagements to make. That a man of rank should be e.xamined with particular 
CMemonies, or in a particular place, may in the present state of Indian society be 
nighly expedient. But that a man of any rank should be allowed to commit crimes 
with impunity must, in every state of society, be most pernicious,’' It will perhaps 
be found that the position of those persons who are privileged by treaty or otherwise 
aiffers from that of other persons rather in regard to form of procedure than in actual 
liability. Vzde Acts XXVII of 1854, XXXVII of 1858. 
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Corporation.— A corporation cannot in its corporate capacity commit a crime 
by an act in the fullest sense. Ultra vz'res, and contrary to its nature. But within the 
sphere of its corporate capacity, and to an undefined extent beyond, whenever it 
assumes to act as a corporation it has the same capabilities of criminal inteiit and 
of act m other words, of crime— as an individual who has the like relations. Some 
have stumbled over the apparent impossibility of an artificial and soulless being 
called a corporation, having an evil mind or criminal intent. In this view it was saS 
in an old case that a corporation is not indictable, yet its individual members are 
Anon, 12 Moo. 559. But since a corporation acts by its offirers and agents their 
purposes, motives and intent are just as much those of the ‘corporation' as are the 
things done. The ordinary crimes, wherein only general evil, or the mere purpose 
to do the forbidden thing, suffices for the intent, are plainly within doctrine. But to 
present a sharp contrast, the intent essential to murder in the first degree and* the 
thing itself, would palpably be so far, Ultra vires as to be beyond the competency of 
the corporation, even if it could be hung in punishment. Bls/ioy Cr, Latv i f 417 
418. In Reg V. Grea{ North of E^igland Ry, 9 Q. B. 315, 326, Bennmn C, /. said : 
“Some dicta occur in old cases, ‘A corporation cannot be guilty of treason or of 
felony.’ ^ It might be added, ‘of perjury, or offences against the person.’ A corpora-- 
tion which as such has no such duties, connot be guilty as a body corporate, of com- 
manding acts to be “done to the nuisance of the community at large.’’ 


tooope of the seotioii.—Section i and this section declare the extent of the 

operation of the Code with respect to time, place, and person. After the ist May 
1861 all offences contained in this Code will be punishable, whoever the offender 
may be. Every person is made liable to punishment without distinction of nation 
rank, caste or creed, provided only the offence with which he is charged has been 
commuted in some part of British India.— and Macpherson p. 4. Another 
statute cannot take away by implicating the right to prosecute under the Penal Code 
A. L R 1928 Mad. 1235 = 30 Cr. L. J. 432 = 52 M, 79=55 M. L. J. 715 = 115 Ind. Cas* 
2'p. Section 2 must be interpreted subject to s. 5. A. I. R. 1929 Lab. 217=30 Cn 
L. J. 460 = 115 Ind. Cas. 428. Offences under the Penal Code and other special and 
local laws alone are punishable. A. I. R. 1921 Cal. r = 21 C. 388 = 22 Cr L T -t=: 

59 Ind. Cas, 143. ■ J* 0 

To whom this Act is applicable. — The powers of the Indian Legislature 
extend to certain specified persons and places. The Act of Parliament {3 and 4, Will 
4» c. 85) which defines this legislative power, authorizes the Governor-General in , 
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Cowacil ^‘to make laws and regulaiions for ail persons, wlietlier Btitisli or native 
foreigners or others, and, for .all .Courts of Justice, whether established by His 
Majesty s charters or otherwise, and the jurisdiction thereof, and for ali places and 
things whatsoever, wuhui and throughout the whole and every part of the said 
pritish) territories,— 43. These are the defined limits of the legislative 
power. Accordingly 'within and throughout’’ British India, the Penal Code is 
applicable to all persons thus made subject to this authority of the Governor- General 
of India m Council whether such persons are the subjects of Her Majesty or the 
subjects of a foreign state, they, all owe obedience to the law. A foreigner who 
enters the British territories and thus accepts the protection of our laws, virtually 
gives an assurance of his fidelity and obedience to them and submits himself to their 
operation. Morgan and Macpherson p, 5. "‘Crime is local in its character ; that is 
P offence against the law of the State where it is committed. It may also be 
and often is, an offence against the law of the State to which the offender owes 
allegiance. Macleod v. A. G. New for South Wales. (1891) 60 L. T P. C 
Foote s Private International Law ^ 

And not otherwise.— All existing penal laws whatsoever, except such as are 
referred to m the last section of this chapter, are superseded by the code to this 
extent, that persons liable to punishment under any of the provisions of the code 
cannot be punished by any other law. The words "and not otherwise” seem virtu- 

nlinuS punishment of any offence which is made 
punishable by tins law. But if there are acts or omissions made penal by the 
existing law, and no provision of this code is found to reach them, that law will 
continue at present in force. Offences committed prior to the 1st May i86i will 

nm come under the code, at whatever time the offender may be arrested or tried 

t Commissioners in their Second Report says ; 

_We do not advise the general repeal of the penal law now existing in the Terrfto- 
nes for which we have recommended the enactment of the code. We think it will 

= or punished (except by 

a Court-Martial) for any acts which constitute any offence defined in the Code, other- 

Sol-?” 0/ commissioners’ 

exemp^fced from the operation of this Aot.-According to English 
constitution law the King can do no wrong. {Rex non potest fecare). Hence no criminal 
action can be brought gainst a sovereign. His ministers are liable for any wrong- 
ful act done by h^im. Feather v. ^een, 6 B. & S. 258, “There is no exception m 
favour of aliens from liability for offences committed in England or on British ships 
either on the ground of want of allegiance, or ignorance of the law of England. But 
neither ft e common law nor the statute law extends to acts of aliens outside the 
King’s dominions. [ ^«««« v. (1906) 8 Fracer 93], or the iuris- 

^ of England, and the diplomatic representatives of foreign 
otates and their suites are for the purposes of Criminal Law of England regarded as 
residents the country of Which they are accredited, and there is lome S asm 
tbe criminal liability of an alien enemy, e,g, a prisoner of v^ax^^—Russells on Crimes 

^^solute independence of every sovereign authoritv 
and of the international comity which induces every sovereign state to resnerf 
independence of every otlier sovereign state, each state dec^^n^ to exercise ^melSs 
of any of Its Courts any of its territorial jurisdiction over the person of a„f sovemT-n 
or ambassador, or over the public property of any other state which is deXed^to 
Its public use, or over the property of any ambassador, though such sovereign 
ambassador, or property be within its territory, and therefore, but for the comiTn 
agreement, subject to Its jurisdiction. The Parliament Beige. cPD lov-iTl T 
VX r not amenable to the jurisdiction of British cOiTrfs 2, C 

20 P. C. But there is no provision of law by which parties of any sect have a right^ to 
be exempted from the operation of the Criminal law applicable to ah Im sublc s of 
the King. Emperor v. Mahabtr, 21 K. 3r = A. W N. 1902, 173 Where foreigner fn n 
foreign territory initiates an offence which is completed w thin British teSimfrirn is 
if found with*! British territory, l able to be tried bv the RritlS, , ’ 

juris_diction the offence is completed, u Bom L. R 147" u ftd Cas 07^? 

w.. committed m . foreign .Mte. g p. R. ,883 Cr. | see S P R “sS Cr ■ 6 nf 
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OTODertt^rmW V in possession in foreign territory of stolen 

was^one of the shewn that he 

Cr ■ Q A. c?-- A w M possession of property in British India. i6 P. R. 1880 

iurisdLion toTr^^ Criminal Courts have no 

U^Cr T R-ri^ =« British India- Rat.' 

Mtish In^i. ^ .^'t A person, who steals property ouTof 

propJt^ 6 cio/=f C dishonestly rLininJ stolen 

Bntish India, BHtire^rtsW jurisSbn “hha' 

All 8 o= 4 iA 687=2! A.'l! J. %T'A^foreUer c^Stbg ’o?fe„cSn Bklish' India 
3S P?R. ilfcr°“ ^ not liable to be Uied by a British Court 

3. Any person liable, by any law passed by the Governor General of 

Punishment of offences com- u° v® offence 

mitted beyond, but which by beyond the limits of the said territo- 

iaw may be tried within , the snail be dealt with according to the provi- 
territories. sions of this Code for any act committed beyond 

the said territories in the same manner as if 
such act had been committed within the said territories. 

Scope of the section. This section relates to the extra-territorial 
operation of the Code. Morgan and Macpher 50 ?i\ see also xo B. H 
C. R. 356 ; 30 P. R. 1889. The words ‘Tor any act^» etc extend' also 
to Illegal omissions (vide s. 32). Many offences, such as Forgery, otfences 
relating to coin and Government stamps, offences against the State, etc. may 
be committed beyond the limits of the British Territories, by persons subject 
to British laws, and it is necessary to provide for the punishment. It was a principle 
of the old Regulation^ to make punishable, by trial within the East India Company's 
territories, subjects of the Government committing crimes beyond the frontier 
whether apprehended within or without the frontier. Those Regulations which were 
specially confined to native subjects and aliens living for six months within British 
territories, were repealed by Act 1 of 1S49, which enacts (section 2) that “All subjects 
of the British Government, and also all persons in the Qivij qj. Military Service of 
the said Government, while actually in such service, and for six months within the 
British Territories under the Government of the East India Company, subject to the 
laws of the said Territories, who shall be apprehended within the said territories 
or delivered into the custody of a Magistrate within the said territories wherever 
apprehended, shall be amenable to the law for all offences committed by them within 
the territory of any Foreign Prince or State ; and may be bailed or committed for 
trial as hereafter provided on the like evidence as would warrant their being held to 
bail or committed for the same offence, if it had been committed within the British 
Territories". Persons liable by the law to be tried by British Courts must be 
^‘dealt with” according to the provisions of this CoAq,— M organ and Macpherson. 
That Act has now been repealed by Act II of 1872, which again has also been 
repealed. Where the act of kidnapping is complete in British India and there is no 
concealment or detention in British territory, the British Court has no jurisdiction 
to try and convict the accused. 12 1 P. L. R. 1901 = 1 P. R. 1900. Cr. ; see als^o 24 
Ind, Cas. 599=15 Cr, L. J. 511. A British Court has no jurisdiction where the 
offence is committed by a foreign subject in a foreign state, 37 P, R. 1881 Cr. * see 
also 10 B. N. C. R 356 ; 30 P. R. 1889 ; 7 P. R. 1894. 

Legislative powers of Government of India. ‘‘The Indian Legislature has 
power to make laws — 

{a) for ail persons, for all Courts and for all places and things, within British 
India ; and 

{b) ^ for all subjects of His Majesty and servants of the Crown within other parts 
of India ; and 

{c) for all native Indian subjects of His Majesty, without and beyond a$ well as 
within British India, 

(d) for the Government Officers, soldiers, airmen and followers in His Majesty^s 
Indian forces, wherever they are serving, in so far as they are not subject to the 
Army Act or the Air Force Act ; and 

LP.Code--2 . 







(<!?) for all persons employed' or serving in or belonging to the Royal fnclian 
Marine Service* (The Government of India Act s> 6 s). 

Principle, — “Crime is local in its clmracter ; that is it is an offence against the 
law of the State where it is committed. It may also be, and often is, an offence 
against the law of the state to which the offender owes allegiance, Mackodw 
Aifiii (1S93) A. C, 150, 156. But except in these two cases, crime receives no legal 
recognition ; and it is for this reason that actions on foreign judgment, for penalties 
of a public or criminal character are not entertained. It is plainly competent for any 
State to prescribe the cases' in which it will exercise control for criminal purposes 
over its subjects abroad. And with regard to the high seas, which are not within 
the limits of any State, the rule as to the locality of crime has no application/' 
Footds Private International Law, p. 505. 


Extension of Code to Extra 
territorial offences. 


4. The provisions of this Code apply also 
to any offence committed by — 


(1) any native Indian subject of Her Majesty in any place without and 
beyond British India ; 

( 2 ) any other British subject within the territories of any Native Prince or 
Chief in India ; 

(3) any servant of the Queen, whether a British subject or not, within the 
territories of any Native Prince or Chief in India. 

Explanation. — In this section the word ^^offence” includes every act 
committed outside British India which, if committed in British India, would be 
punishable under this Code. 

Illustrations. 

(a) A, a coolie, who is a Native Indian subject, commits a murder in Uganda. 
He can be tried and convicted of murder in any place in British India in which he 
may be found. 

(S) B, a European British subject, commits a murder in Kashmir. He can be 
tried and convicted of murder in any place in British India in which he may 
he found. 

(0) C, a foreigner who is in the service of the Punjab Government, commits a 
murder in Jhind. He can be tried and convicted of murder at any place in British 
India in which he may be found. 

(^) D, a British subject living in Indore, instigates E to cammit murder in 
Bombay. D is guilty of abetting murder. 

AnidiidineBt. --Section 4 has been substituted for the original by the Indian 
Penal Code Amendment Act, (IV of 1898)3. 2. 

Scope. — This section gives certain extra-teiritorial jurisdiction in respect of acts 
committed outside British India by certain classes of persons including the Indian 
subjects of His Majesty ; but it does not affect the nature of the act. The act alleged 
must amount to an offence punishable under the Code before a British Indian Court 
can take cognizance of the case. 47 B. 907 = 25 Bom, L. B. 772. It is possible to 
give this section a construction which is not inconsistent with the English statue, 
but in any case it could not affect the specific statute of Parliament, 16 C. W, n! 
47i«39 C, 487=14 Ind. Cas. Cr. L. J. 246. The British Court has juris- 

diction to try the accused, in as much as his offence was not wholly committed within 
a native state, but having been initiated there, was continued and completed within 
British territory. 14 Bom. L. R. 147=14 Ind. Cas. 970=13 Cr. L. J. 426=36 B. 
524. Having regard to ss. 4 and 40 of the Indian Penal Code, the pharse ‘^offence 
ppnis]^ble with imprisonment, wherever it maybe committed'' found ins. I2i Cr. 
Pro. Code, must cover an offence under s. 411 of the Indian Penal Code, in a Native 
State, 28 P. R. 1910 Cr. = 8 Ind. Cas. 353 “ Cr. L. J. 635, Where the accused, 
who were subjects of a foreign state, were arrested in that state, for being in possess- 
ion of stolen property, held that they could not be tried in British India for an offence 
under section 413. 22 P. E. 1888 Cr.. The mere fact th;^t a man owns some lands 
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in territory and resides occasionally in British India would not constitute him 

a British Indian subject. 22 P. R. 1883 on appeal i F. R. 1885 Cr. The term 
iNatiye Indian subject of Her Majesty’s means only a native subject furs and not 
aejacto. I P. R, 1885 Cr. **The term — ‘Native Indian subject of Her Majesties. — 
must I consider, be construed strictly, and cannot be held to include ‘servants of 
tier Majesty ,’'— Parsons J in 16 Bom. 178 at p. 182. Place of crime governs the 
nature of offence. A. I. R. 1933 sind. 333=J933 Gr. C. 1130. Abetment in a Native 
state of an offence committed in British India, is no offence. 20 Cr. L. T, = 

P. R. 1918 Cr. j .3 

A subject of Her Majesty, by choosing to reside beyond the limits of British 
India for ten or twelve years, does not divest himself of his allegiance to Her Majesty 
or of his liability to be tried as a British subject in the Courts of British India. In 
the matter Qf Rmiphul Singh, 2 J. G. 7. A son born in British India, of an alien^ 
IS a bruish subject of His Majesty, though the father lived in British India without 
oecommg a naturalised British subject. 9. P. R. 1893 Cr. 

Principle,— It is plainly competent for any state to prescribe the cases in which 
It will exercise control for criminal purposes over its subjects abroad. And with 
to the high seas, which are not within the limits of any state, the rule as to 
the locality of crime has no application. Footers Private International Law p. 505 
bo section 3 enacts that where a person might, by virtue of any Act of the Legisla- 
tive Assembly, be tried in British India for an offence committed out of British India, 
ne is to be dealt with according to this Code. Section 4 contains a similar provision 
as to Native Indian subjects of His Majesty who commit offences in any place 
without and beyond British India and as to British subjects, and the servants of the 
King, whether British subjects or not, who commit offences within the dominions of 
any Native Prince or Chief in India. Mayne^s Criminal La%o % 19. So offences 
commuted beyond the limits of British India may either be tried in India, or the 
offender may be given up for trial in the country where his crime was committed 
laz'I ^20. In general and prima facie, the Government of one country has neither 
interest nor power to enforce its will within the limits of another country, or outside 
of Us own territorial bounds ; therefore, in the absence of anything exceptional 
neither the written nor the unwritten law has any extra-territorial force. In common 
law jurisprudence this rule, as to crime is aided by the fact that a common-law Court 
has jurisdiction only over transactions, within its own territory. The general rule is 
that no man is to suffer criminally in a particular country for what he does out of the 
territorial limits of that country. Bishop^s Criminal Law, § 109. 

When the offence is committed outside British India. — It has already 
been observed that where offences are committed beyond the limits of British India, 
the offender may be tried in India or be may be given up for trial in the country 
where his crime was committed. Mayne § 20. Cases of the latter class will now 
be disposed of under the Foreign Jurisdiction Act XXI of 1879. It seems to contem- 
plate two distinct cases. First where the offence has been committed in any of 
those States especially connected with India, in which the Governor-General in 
council has a power and jurisdiction which is exercised by a Political Agent. Secon- 
dly, where the offence is committed in some State where there is no such Indian, 
Jurisdiction, or in some other part of His Majesty’s dominions. As regards the first 
class of cases Vide the Indian Extradition Act, XV of 1903, sub-section (i) of section 
7 of which enacts : “where an extradition offence has been committed or is supposed 
to have been committed by a person, not being a European British subject, iiiThe 
territories of any State not being foreign State and such person escapes into or is in 
British India and the Political Agent in or for such State issues a warrant, addressed 
to the District Magistrate of any district in which such person is believed to be or 
if such person is believed to be in any Presidency-town to the Chief Presidency 
Magistrate of such town, for his arrest and delivery at a place or to a person or 
authority indicated in the warrant such Magistrate shall act in pursuance of such 
warrant and may give directions accordingly. The Courts of British India has no 
power to interfere in respect of a warrant issued by a Political Agent of a 
Native State under this section, on the ground that there is no prima facie case 
against the accused. 3 P. R. 1909 Cr. ; 7 Bom. L, R. 403 ; 33 C. 1032 j 19 C. W. 
N. 221; 14 Bom. L. R. 377. Under section 10 of the same Act, jurisdiction is 
distinctly conferred on the Magistrates in British India to make preliminary enquiries 
and to take evidence on the information given or information laid in regard to 
extradition offences. 8 Bom. L. R. 507. But section iS of the Indian Extradition 
Act (XV of 1903; enacts: “Nothing in this . Chapter shall derogate from the 
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provisions of any treaty for the extradition of offenders, and the procedure provided 
by any such treaty shall be followed in any case to which it applies and the provisions 
of the Act shall be modified accordingly.” The conspirators of an offence committed 
outside British India cannot be tried in British India. 1933 Cr. C. 1 130 — A. T 
1930 Sind. 335. 

Foreign State. — Surrender of fugitive criminals in case of foreign state is 
provided in chapter II of the Indian Extradition Act (XV of 1903). Foreign state is 
defined to be a state to which for the time being the Extradition Acts 1870, {33 & 34 
Vict C, 52) and 1873 ( 3 ^ ^ 37 C. 60) apply (Vide s. 2). The East Indian 
possession of France is not a foreign state. Extradition under any condition is an 
invasion of the common law right and when there is a treaty followed by a statute 
recognizing the authority, the procedure is to be in accordance with the treaty and 
statute and no further condition can be imposed by the Courts. 47 C. 37 = 30 Cr. L. J. 
24, contra 48 C. 328. Section 2 of Extradition Act of 1870 provides ; Where an 
arrangement has been made with any foreign state with respect to the surrender to 
such state of any fugitive criminals, Her Majesty may, by order in council, direct 
that this Act shall apply in the case of such foreign state. So where the Foreign 
State in question is not of the above description, there is no Act which guides British 
Indian Administrators, to deal with offenders in such foreign states. In this connec- 
tion the Protuguese Treaty Act, 1880 (IV of 1880) and the Treaty with France in 
1909 are very important. In cases of some foreign Asiatic States, where no treaty 
exists, British Courts can exercise extra-territorial, jurisdiction. See also 4 
O. W. N. 1121, 

Eixtra-territorialJurisdiotion on Land— “By the common law of England, 
English Courts have no jurisdiction over British subjects in respect of crimes 
committed by them on land out of England. Subsequently various stamms were 
passed enabling the Courts to try treason, murder, and man-slaughter committed on 
land by a British subject abroad. These tribunals have received a Parliamentary 
sanction by the Foreign Jurisdiction Acts of 1843, 1865, 1866, 1878 which are now 
consolidated by the Foreign Jurisdiction Act, 1890. 53 & 54 Viet. C. yj). In India 
such jurisdiction is conferred by ss. 3 and 4 of the Indian Penal Code and section 188 
of the Criminal Procedure Code. {Vide Mayne*s Criminal Law § 30). 

Admiralty Jurisdiction. — ^Jurisdiction in regard to offence committed at 
sea is determined by Admiralty Jurisdiction. Since the Oceans are the common 
high ways of nations, public and private vessels upon them, outside the limits of 
any country are deemed to be floating parts of the territory of the several countries 
to which they respectively belong ; and crime committed on one of them is punish- 
able by the particular government, as within its complete territorial jurisdiction. 
Wharton Int. Law iSB, 174 » Poison Law of Nations^ 25 ; Regv. Sena^ 2 C. & K. 
53=1 Den. C. C. 104; Reg v. Bjornson, Leigh & C. 545 ; Marshall v. Mer 
Q, B. 31, 33 ; Rex v. AmmarOt Russ & Ry. 286. A Court in British 
India has jurisdiction to try a British subject for an offence under the Penal Code 
committed during voyage on a British Ship. A. I. R. 1927 Mad. 688=28 Cr. L. J. 
543"®53 J* 101 = 103 Ind. Cas. 351. But British Courts have no jurisdiction 
to an offence for attempt to murder by a subject of Jungabad State on Board a 
ship eighteen miles off - the coast of Bombay. 20 Born. L. R. 98= 19 Cr. L. J. 337 
=42 B. 234=44 Ind. Cas. 449. Admiralty jurisdiction only takes cognizance of 
acts committed on the sea, and, in respect of crimes, only of those which become 
complete at sea. The admiral has no jurisdiction over murder, where the wounding 
was at sea but the death happend on shore i Hale P. C. 17. In a foreign Port 
or on a Tidal River, if the vessel is private, all on board ‘are subject to the laws of 
of foreign country ; but it does not follow that they are not also subject to their 
own law, criminal and civil, except in particulars directly repugnant to the local 
law. If this conflicts with theirs, it must evidently prevail ; and it appears clearly 
to result from the doctrine of necessity that the persons attached to such vessel 
are excused at home for doing what is thus compelled. This binding effect of the 
laws of one country upon subjects afloat in her ship and belonging to them, even 
while within the territorial limits of foreign states, its recognized alike in the legis- 
lative Acts and the judicial decisions both of England and United States. Rex v. Alien 
7 C.& P.664 ; Reg Menham, t F. 8c F. 369, Reg. v. Anderson, ii Cox. C. 198.' 
Since the seas are the common high way of nations, it seems to follow that if persons 
on. them and not under the protection of any flag commit an offence there, they 
taay be ■a;rtested" and 'punished ' by any po'wen Wharlm Inf Law Ed isg. 
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Yet the offence must be disturbing to the common peace of the travelling nations ; 
because it is fundamental in the criminal law that the injury done must precede 
the punishment indicted. Cr. Law § iiB. 


■ 'One subjaotinjHring anoth ■ In Rex Sawyer 2^ €ar.&„' E; 'ibi:, , 

111 ^ Lord EUenborough said: ‘*Tiie King has an interest in the protection of his 
subjects in parts beyond the realm ; and there is a writ known to the law of 
Engiandj if subjects have suffered in either persons or goods in foreign .parts. And 
the persons who have maltreated them there, wr^hen they come into this country, 
are called upon, by a writ out of .Chancery , to. answer for it ; so that the King’s 
subjects are considered as under the protection mf the King, even out of the realm/’ 
Therefore .an ' indictment, at common;. law was. adjudged to,, lie against a British' 
subject for niurdering ...another ,. British 'Subject, in, a foreign;' state, a, ■ statute having 
merely created a tribunal with ^ a jurisdiction adequate to try" the case. Rex v. 
Saywyer supra \ Rex 3 Salk. 358. According to international law, the 

persons offending must be a subject of the Government whose tribunals call him to 
account Wharton Int. Law. 6th Ed. 174, 175. A legislative act may well pro.vide 
for the, punishment, at home, of depredations committed, by the' subject of English' 
Government . on those of other Governments , abroad, either in or out, of their own' 
country {Reg^, Asmpafdi^ i Car. & K. 203 ; Reg. y, Zulueta, 1 Car. & K. 215)5,, 
if indeed the right is not sufficiently inherent in the common law without the help 
of any statute. Bishop's Cr. Law % 121. 


Piracy. — Piracy is usually committed under the flag of some known Govern- 
ment, but by the law of nations its perpetration divests the vessel of its national 
character. Consequently the persons guilty of it though the subject of recognized 
power may be apprehended and punished by any other. This rule refers only to 
piracy as defined in international law, not to offences made such by the local 
jurisprudence of a particular country. The distinction, therefore, is that a private 
vessel is not deemed a part of the country of its flag, while one in less unlawful 
pursuit is. Bishop's Criminal La^a) % i 2 S> In the case of Attorney Gen. v, Kwok- 
A-Sing, L. R. 5 P. C. L. 199, the judicial committee cited with approval the follow- 
ing definition of the offence given by Sir Charles Hedges in Rex v. Dawson^ 13 
St. Tr. 454 : “Piracy is only a sea-term for robbery, piracy being a robbery 
committed within the jurisdiction of the Admiralty. If the mariners of any ship 
shall violently dispossess the master, and afterwards carry away the ship itself, or 
or any of the goods, tackle, apparel, or furniture, with a felonious intention, in 
any place where the admiral hath or pretends to have jurisdiction, this is also 
robbery and piracy.’’ In Reg v. Terman^ 5 B. & S. 643, Blackburn /. said ; 

“When the crime consists in having over-powered the ship, it becomes a crime 
under the jurisdiction of every civilized nation ; but other cases of robbery on 
board a ship may be cases of piracy by the municipal law of a country, but not 
de jure gentium. 

Offences by foreigner.— Where a foreigner is charged with an offence under 
the Penal Code, it is immaterial whether the accused person is bodily present in 
British India where the offence was completedy or whether his presence there is 
derived by process and intendment of law ; in either case he is present in British 
India committing an offence under Pena! Code, and that being so his 
character as foreigner cannot avail him. A. L R. 1928 Sind. 61 ; see also 36 B. 

524 ; Rex V. De Marrp, (1907) K. B. 388 ; Rex v. Oliphant (1905) 2 

K. B. 67 ; Rex v. Keyn (1876) 2 Ex D. 63 ; Rex v. Regers, 3 Q. B, D. 28. Where 
a man is in British India and he is charged before a Magistrate with an 
offence under the Indian Penal Code it is not competent for him to say that he was 
brought there illegally from a foreign country. A. 1 . R. 1928 Sind. 161 ; 35 B. 225 ; 

Queen v. Nelson^ 5 T, L. R. 344. A subject of the Native state, who is guilty of 
retaining stolen property within the native state is not liable to be punished under 
the Code. 27 Cr. L. J. 39, The accused, a subject of the state of Jamagabad, was 
charged with the offence of attempt to murder, on board a ship belonging to him on 
the high seas some miles off the coast of Kanara District, He was tried for the 
offence by the First Class Magistrate of Karwar, where he raised the point that the 
Magistrate had no jurisdiction to try him. Held^ that the First Class Magistrate at 
Karwar had no jurisdiction to try the accused 42 B. 234=* 20 Bom, L, R. 98=49 I 

Cas. 449. i 
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S. Nothing in this Act is intended to repeal, vary, suspend, or affect any 
, _ ■ ' ' " of the provision^ of the Statute 3 and 4 Williaui 

C^tam laws not to be affect- Chapter 85, or of any Act of Parliament 

ed by tnis ct. passed after the Statute in any wise affecting the 

East India Company, or the said territories, or the inhabitants thereof ; or any 
of the provisions of any Act for punishing mutiny and desertion of officers and 
soldiers ^‘sailors'"* or airmen, in the service of Her Majesty, or of any special 
or local law* 

Special or local law.—This section declares that no special or local law shall 
be affected by the enactment of the Code. It by no means renders unpunishable 
under the Penal Code an act which is an offence within its definition because it is 
also punishable by some special law. i Weir. 26 ) see also 8 Bom. L, R. 414 ; 6 M. 
249 ; 23 C. 131. It is ordinarily desirable that when an act or omission is made penal 
by two Acts, one general and the other special, the sentence should be passed under 
the special Act. ii C. W. N. loi. But according to s. 26 of the General Classes Act, 
(IX of 1897) “when an act or omission constitutes an offence under two or more enact- 
ments, then the offender shall be liable to be prosecuted and punished under either or 
any of the enactments but shall not be liable to be punished twice for the same offence. 
Special or locallaw does not refer to English common law. 92 Ind. Cas. 737=27 
Gr. L, J. 321. When an act is an offence punishable under a speciallaw, that law 
will apply. A. L R. 1930 Oudh. 497=7. O. W. N. 895= 128 Ind. Gas. 221 ; see also 
1932 A. L. J. 519=33 Cr. L. J. 309=1932 Cr. C. 89= A. 1 . R. 1932 All. 69. If suffi- 
cient punishment cannot be given by the special law there is no bar to invoke the 
aid of the Penal Code, governing the offence. 9 Mys. L. J. 156. 

Any of the provisions of the Act etc.— ‘‘The law relating to the Army and 
Navy which are here referred to are the beveral Acts and Articles of War from 
time to time passed, to secure discipline and to punish military and other offences. 
Nothing in this Code affects any of these provisions. For the Native Army the law 
which is provided by the Indian Army Act, 8 of 1911 is in force. For the British 
Array the Mutiny Act and Articles of War are the laws which must still guide 
Courts Martial in the cases in which those Courts are authorized to apply the place 
of the ordinary Criminal Courts and to try soldiers for crimes and Mac- 

pherson p. 12. Section 2, which provides that every person shall be liable to punish- 
ment “under this code and not otherwise‘s’ for every act or omission contrary to the 
provisions thereof of which he shall be guilty, must be read subject to section S 
which clearly makes reservation with regard to offences specified therein. 115 Ind, 
Cas, 428=30 Cr. L. J. 45 o=A, I. R, 1929 Lah. 217. 


CHAPTER IL 

General EsCplanations. 

Scope of the Chapter. — It is scarcely necessary to add that this chapter is 
merely one of explanation. The criminal quality of any act which is described by a 
word here explained, must depend on the definition in which it occurs. Thus, an 
effect may be caused “voluntarily’’ within the meaning of the explanation (section 
39), but it must still depend on the particular definition or penal provision in which 
the word is used, whether any offence has been committed ; for the voluntary causinir 
an effect may be made criminal either absolutely or subject to qualifications.— 
Morgan and Macphetso 7 i, 

6, Throughout this Code, every definition of an offence, every penal 

Definiiions in the Code to be f illustration of every such 
understood subject to excep- <l6finition or penal provisions, shall be under- 
tions. subject to the exceptions contained in the 

chapter entitled “General Exceptions,’’ though 
those exceptioiis ^e not repeated in such definition, penal provisions, or 
iUuatnitiah. , : 
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Illustrations. 

(a) The sections in this Code, which contain definitions of offences, do not 
express that a child under seven years of age cannot commit such offences ; but the 
definitions are to be understood su^ect to the general exception, which provides 

that nothing shall be an offence which is done by a child under seven years of age/’ 

(^) A, police-officer, without warrant, apprehends Z, who has committed murder. 
Hera A is not guilty of the offence of wrongful confinement ; for he was bound by 
law to apprehend Z, and therefore the case falls within the general exception which 
provides that -nothing is an offence which is done by a person who is bound by law 

to do it’ .. . 

Motes,— The present section obviates the necessity of repeating these exceptions 

sQvtrsil times In each page. ---Morgan and Macj^/ierson p. IS. 

7. Every expression which is explained in any part of this Code is used 
Sense of expression once in every part of this Code, in conformity with the 
explained. explanation, 

_ Notes.— ''As s. 7 of the Code says that every expression explained in any part 
of it IS used in conformity with that explanation in every part of it, I cannot, as the 
late Advocate-General seems to have done, lay any stress upon the absence of 
negative words ; for to say that it shall have a particular meaning every where is 
to say that it shaH have no other meaning any where. The point, therefore, is to 
ascertain the meaning of that explanation, and if the words taken grammatically 
have a definite, certain, and unequivocal meaning, if they constitute a perfectly 
complete expression susceptible grammatically of that one unequivocal meaning and 
of that only, then, however absurd and pernicious in consequences, that meaninf^ 
is to be followed.” F^r Holloway /. 3 M. H, C. R. App. ii. ^ 

Qender The pronoun and its derivatives 

are used of any person, whether male or female. 

Notes.— Words importing the masculine gender includes the females. Maxwell 
p. 694. See also section 13 of the Genera! Clauses Act (X of 1897). 

9. Unless the contrary appears from the context words importing the 

Number the singular number include the plural number, 

, and words importing the plural number include 

the singular number, 

Notes.— ‘The singular includes the plural and the plural the singular.” Max- 
well p. 604, See also, section 13 of the General Clauses Act (X of 1897). 

10. The word ‘^man*' denotes a male human being of any age; the 

“Man” "Woman” ‘‘woman” denotes a female human being 

of any age. 

Age— A girl of six years is a woman under this Act. 14 Bom. L. R. 951. 

11. The word “person’' includes any company or association, or 

“Person” persons, whether incorporated or 

not. 

Notes.— A p^son includes an artificial person that is, corporation. 2 Inst 
722 ; Harrisons Case-, i Leach, 180 ; St, Leonards v, Franklin^ 3 C. P. D. vj*j • 
Phatmaceuttcal Society y. London and Provincial Suj[>ply Associalio?t, 49 L. T* 
Q. B. 73b. As to foreign corporrations ; Ingaie y. Ausirain Lloyds 27 L* T* 

C. P. 323 ; Scotty Ray al Wax Co, i Q. B. D. 404 ; Rayal Mail Co. v. Bmkam 
2 App. Cas. 381 ; Mousell v. L. & N, W. Ry. Co. (1917) 2 K. B: at p. 842. -That 
IS to say, beside its proper meaning (a single person) this word may also mean 
many persons, associated together in such a way that in the eye of the law they 
become, as it were one body. If they are thus united by a Legislative Act or by a 
Royal Charter, the body is incorporated ; if the union is by articles of partnership 
deed of Association etc, the company or association or partnership though not 
incorporated, has a legal existence. In either case the united body may be 
understood to be included by the word ‘person,* The word frequently occurs in 
the code m a sense in which it is clear from the context that corporate bodies, etc. 
are not mcluded.'* Morgan and Maefiherson p. i6. ’ * ’ 
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** Public/^ 

13. The. word ^^Qa.eeiP' 
“Queen’* 


. The word ^^public*' includes-: 'any 
class of the public or any community, 

denotes the Sovereign for the time being of 
the .United .'Kingdom of Great Britain and 

Ireland. 


14 . The words 

“Servant of the Queen, 

and 22 Victorias Chapter 
ment of India,’’ or 
Government, 


‘^servant of the Queen” denote all officers or servants 
continued, appointed, or employed in India by 
or under the authority of the said Statute 21 
io6, entitled, “An Act for the better Govern* 
by or under the anthority Government of India or any 


15 . 


The words 
‘British India*’ 


“British India” denote the territories which are or may 
become vested in Her Majesty by the said 
Statute 21 and 22 Victoria, Chapter 106. 
entitled, “An Act for the better Government of India, 

Amendment.— this section the words “except the settlement of the Prince 
of Wales’ Island, Singapore, and Malacca,” repealed by the Repealing and Amend- 
ing Act (XII of 1891) have here been omitted. 

Definition in General Glauses Act.— “British India” shall mean all terri- 
tories and places within Her Majesty’s dominions which are for the time being 
governed by His Majesty through the Governor-General of India or through any 
Governor or other officer subordinate to the Governor-General of India*’-— s. 3 

of the General Clauses Act ^ iZcyj , 

16 . The words “Government of India” denote the Governor-General of 

“Government of India.” India in Council, or during the absence of the 

Governor-General of India from his Council, 
the President in Council, or the Governor-General of India alone as regards 
the powers which may be lawfully exercised by them or him respectively. 

Notes. — “Government of India” shall mean the Governor-General in Council or, 
during the absence of the Governor-General from his Council, the President in 
Council, or the Governor-General alone as regards the powers which may be 
lawfully exercised by them or him respectively.— s. 3 (22) o/* the General 
Clauses Act,(X of 1897). 

17 . The word “Government” denotes the person or persons authorized 

“Government.” to administer Executive Government in 

any part of British India. 

Definition of the General Clauses, Act, 1897 .-“ “Government” or “the 
Government shall include the Local Government as well as the Government of 
India— s. 3 ,21) of the General Clauses Act {X of 1897). “The Government 
established by law in British India’* means the various Governments constituted 
by the statutes relating to the Government of India now consolidated into the 
Government oflndia Act, 1915, and denotes the person or persons authorised bv 

of British India. 39 Ind. Cas. 

806— 19 Bom, L. R. 211 = 18 Cr. L. J. 807 ‘ see also 26 C. T 58. 

“Presidency.” The word “Presidency” denotes the 

T, territories subject to the Government of a 

Presidency. 

19 . The word “Judge” denotes not only every person who is officially 
“Judge** designated as a Judge, but also every person 

. . who is empowered by law to give, in any legal 

proceeding, civil or criminal, a deBnitive judgment, or a judgment which, 

B not appealed against, would be definitive, or a judgment which, if con- 
firmed by some other authority, would be definitive, or 

by £Vgiv??uch^'judgL^^^^ empowered 
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Illustrations. 


in a suit under Act X of 1859 is a 


(a) A Collector exercising jurisdiction 
Judge. 

( 3 ) A Magistrate exercising jurisdiction in respect of a charge on -which he 
has power to sentence to fine or imprisonment with or without appeal; is a Judge 
HT j ^ member of a panchayat which has power, under Reg. VII, 1816. of the 

Madras Code, to try and determine suits, is a Judge. ’ 

(<i) A Magistrate exercising jurisdiction in respect of a charge on which be 
has power only to commit for trial to another Court is not a Judge. 

. ineaning of. A Magistrate will be a Judge only when he is exercising 

jurisdiction m a suit or a proceeding, that is to say, he is a judge only so far as 
that_suit or proceeding IS concerned, but he is not a Judge when he hL not the 
f definite judgment. This is clear from 

s. 4 (2) of Cr. P. Lode read with s. igof the Penal Code. ; Pat. ii C. = 7 Pat L T 

304-93 Ind. Cas. 963=27 Cr. L. J. 499=A. I. R. 1926 Pat. 214. 

Judge acting judicially.— Section i of the Judicial 
Officers Protection Act, XVIll of 1850, enacts that “no Judge, Magistrate, Justice of 
the Peace, Collector, or other person acting judicially, shall be liable to be sued 
in any Civil Court, for any act done or ordered to be done by him in the disrhar<re 
of his judicial_ duty, whether or not within the limits of his jurisdiction : provided 
that he at the time, m good faith believed himself to have jurisdiction to do or order 
the act complained of and no officer of any Court or other person bound to execute 
the lawful warrants or orders of any such Judge, Magistrate. Justice of the Peace 
Collector, or other person acting judicially, shall be liable to be sued in any Civil 
Court, for the execution of any warrant or order, who will be bound to execute if 
witffin thejurisdiction ofthe person issuing the same.” Vide also Jt&y Kissam 
v. Sandys, i Boulnois. i : 12 A. 115 ; i A. 280 ; i M. 89 : 9 A. 341 = 91 A. it2 • 
13 C 208 ; 9 C. W N. 495=1 C. L. J, 35? ; 7 Bom. L. R%5i ; 36 C 433 = 13’ 
C. W. N. 4 s 8 ; 9 Ind. Cas, 535 ; 39 C. 463 (P. C.) 39 A. 516. 443 3 

Legal proceedings.— Legal proceeding mean a proceeding regulated or 
prescribeo by law in which a judicial decision may or must be given. 30 Cr. L. J 
365=A. I. R. 1029 Mad. 175. o j j. 


20 . The words 
“ Court of Justice.” 


“ Court of Justice ” denote a Judge who is empowered 
by law to act judicially alone, or a body of 


. „ , , , Judges which is empowered by law to act 

judicially as a body, when such Judge or body of Judges is acting Judicially. 

lUmiration, 



A panchayat acting under Reg. VII, i8i6, 
to try and determine suits is a Court of Justice, 

21 . The words 
Public servant.^* 


'public servant’’ denote a person falling under any of 
of the descriptions hereinafter following 
namely. 

— Every covenanted servant of the Queen ; 

Second . — Every commissioned cffic-^r in the military naval farces or 
air forces of the Queen while serving under the Government of India or 
any Government ; 

Third . — Every Judge ; 

—Every officer of a Court of Justice whose duty it is asauch 
officer to investigate or report on any matter of law or fact, or to make, 
authenticate, or keep any document, or to take charge or dispose of any 
property, or to execute any judicial process, or to administer any oath, or 
to interpret, or to preserve order in the Court ; and every person specially 
authorized by a Court of Justice to perform any of such duties ; 

Fifth,— Every juryman, assessor, or member . of a panchayat assisting a 
Court of Justice or public servant ; 
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arbitrator or other person to whom any cause or matter 

has been referred for decision or report by any Court of Justicej or by any 

other competent public authority ; 

Seventh,— Evtxy person who holds any office by virtue of which he is 
empowered to place or keep any person in confinement ; 

Eighth. — Every officer of Government whose duty it is, as such officer, 
to prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public herlth. safety, or convenience ; 

iSiinth , — Every officer whose duty it is, as such officer, to take, receive, 

keep, or expend any property on behalf of Government, or to make any 

survey, assessment, or contract on behalf of Government, or to execute any 
revenue process, or to investigate, or to reperfc on any matter affecting the 
pecuniary interests of Government, or to make, authenticate, or keep any 
document relating to the pecuniary interests or Government, or to prevent 
the infraction of any law for the protection of the pecuniary interests of 
Government, and every officer in the service or pay of Government, ox- 
remunerated by fees or commission for the performance of any public duty ; 

Tenth, — Every officer whose duty it is, as such officer, to take, receive, 
keep, or expend any property, to make any survey or assessment, or to 
levy any rate or tax for any secular common purpose of any village, town, 
or district, or to make, authenticate, or keep any document for the ascertaining 
of the rights of the people of any village, town or district. 

Illustration, 

A Municipal Commissioner is a public servant 

Eleventh, — ‘^Every person who holds any office in virtue of which he is 
empowered to prepare, publish, maintain or revise an electoral roll or to 
conduct an election or part of an election. 

Explanation i, — Persons falling under any ‘of the above descriptions are 
public servants, whether appointed by the Government or not. 

Explanation 2, — Wherever the words ‘‘public servant^' occur they shall be 
understood of every person who is in actual possession of the situation of 
a public servant, whatever legal defect there may be in his right to hold that 
situation. 

Explanation 3 , — ^The word ‘ election ^ denotes an election for the purpose 
of selecting members of any legislative, municipal or other public authority, of 
whatever character, the method of selection to which is by, or under, any 
law prescribed as by election. 

Amendments. — Clause (ii) and explanation (3) have been added by Act 

390f 1920. 

Notes. — Any person who takes upon himself the responsibility of a public 
servant is a public servant, whether he is paid or not. 8A. 2or. 

The following persons were held to be public servants : — A peon in the service 
of salt department, 28 C. 344; a surveyor of a khas-mahal, 26 C. 158 ; a goods 
clerk. 9 P. R. 1898 Cr. ; a Zamindari karnam, 21 M. 428 \ 15 M. 127 ; i Weir 
128 A clerk appointed by a Sub-Registrar and paid out of the allowance given 
to the Sub-Registrar calculated on the number of documents registered is not 
public servant within the meaning of this section. 32 C. C. 664=2 Cr. 
L. J. 512 A malguzar while he is holding an enquiry in the matter of 
damage done to the Government Forest, is not public servant 9 Ind. Cas, 
669=12 Cr. L, J. 1 12. An unpaid apprentice of Government is not a public servant 
15 C. W. N. 319=9 Ind. Cas. 698=12 Cr. L. J. 117. A civil surgeon is not a public 
servant 21 W. R. Cr. 9, The manager of a village under the Court of Wards is 
public servant A. W. N. 1185,297. A Local Board Sircar is not a public servant 
^ • 96—6 Cr. L. J. 393» A receiver appointed under s. 56 of Bengal Act 
^ Vn of 1876 IS not a public servant 29 C. 236 6 C. W. N. 141, Labourers or 
menial servants employed to do work or labour on account of the Government 
officers, and do not fall within the definition of public servant. 17 M. i8= 1 
Weir 27. A Surveyor employed by the Collector in the /Cto department 
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r making a survey of a certain portion of a water course is a public servant. 26 
U 150-3 C.W. N. 115. ^ of a police station ordered by the officer in 

cnarge to demand the weapons of offence from some accused persons, is a public 

^ conservancy Moharrir who receives salary from 
tne Municipal funds and whose duty is to write and despatch orders as directed 
oy tne superintendent of conservancy, is not a public servant. A. W. N. 1885. 17P. 
A appointed under Bengal Act IX of 1862 is a public servant. 20 W. R. Cr. 

49 ' A conservancy overseer of the Calcutta Corporation is public servant. A. I. R. 

^^ 5 * Corporation such as Municipal Committee is not public servant 
mough member forming corporation are public servants. A. I. R. 1930 Nag, 33. 

Clause ( 4 ).— -A naib or nazir of Court (2 N. P. 391) and a peon acting under the 
delegation of a nazir in the execution of warrant of arrests are public servants 
220.759. 3 B L, B.) 21 ; S A385 ; 22 C. 596. An officer of a Court of 

justice, executing judicial process is public servant. 10 W. R. 43. Candidate peon 

getting no pay or remuneration entrusted with service of warrant is a public servant 

P* L. T. 379=34 Cr. L. J. 

ClansG (6)— To bring a case within sob-section 6, there must be some cause or 
matter existing in dispute or controversy, in regard to which a competent public 
authority is desirous of a report to enable it to deal with the matter in dispute 

between the parties. A. W, N. 1886, 295. An arbitrator appointed to put up 

boundary pillars while proceeding ^ under s. 145 of the Cr. Pro. Code is pending 
before a Criminal Court is not public servant. 30 C. 1084. 

^ Clause ( 7 j—Convict warders and overseers are public servants. 22 P. R. igo8 
Cr. ; see also 7 W. R. 99 Cr. ; 30 Cr. L. J. 103 ; 25 Cr. L. J. 1082 = 26 Bom. L. R. 
267=83 Ind. Cas. 342. 

Clause (8)— An agent of the Society for the Prevention of Cruelty to Animals 
appointed a member of the Civil Police under Act HI of 1888 is a public servant. 
31 M, L. T. 369=16 L. W, 794 = 23 Cr. L. J. 736 ; see also, 3 C. L. J. 475 ; 46 M. 
90=69 Ind. Cas. 464= (1923) Mad. 188. A chaukidar is a public servant. 8 A. 
201 = A. W. N. 1886, 63 ; but see 23 Cr. L. J. 709. A vaccinator is a public servant 
whose duty is to preserve the public^ health, i Weir 37 ; 6 M. H. C App. 48 ; see 
also I Weir, 134 — i Weir, 621. Section 21, I. P. Code does not include the villager 
who assists a headman in arresting and in taking the accused to the police station. 

18 Cr. L. J. 351 = 10 Bur. L. T. 110=38 Ind. Cas. 7 ^ 5 * 

Clause ( 9 ).— "The mere fact that a person is in the pay or service of Govern- 
ment is not enough to constitute him a public servant within the meaning of 
section 21, of the Penal Code. He must also be an ‘‘officer'^ i. e., holder 

of some office. The office may be of dignity and importance or it may be humble ; 
but whatever be its nature, it is essential that the person holding the office should 
have in some degree delegated to him certain functions of Government. A Quarter 
Master’s clerk as such is not necessarily a public servant within the meaning of 
section^ 21 of the Penal Code but a person who is otherwise an officer in the pay 
or service of Government, does not lose his status as a public servant if, while still 
such an officer, he is employed as a Quarter Master’s Clerk. 45 Ind. Cas. 1 50= 10 
Cr.L. 1.486=18 P. R. 1918 Cr. = 26P. W. R. 1918 Cr. =96 P. L. R. 1918. The 
word ‘"officer” in s. 21, cl. 9 means a person employed to exercise to some extent a 
delegated function of Government : he must be either himself armed with some 
authority or representative character, or kis dudes must be immediately auxiliarly 
to those of some one who is so armed. 13 B. H, C. R. i. A lessee of a village 
who has undertaken to keep an account for its forest revenues, and pays a certain 
proportion to the Government, keeping the remainder for himself, is not an officer, 
and therefore, is not a public servant within the meaning of this section. 12 B. 

H. C. R, I. An officer in the service or pay of Government within the terms ofs. 

21, cL 9 of the Penal Code, is one who is appointed to some office for the performance 
of some public duty. 28 C, 344. A peon of a manager of an estate under the Court 
of Wards is not a public servant. 7 M. 17. But Mr. Aikman /. held in 21 A. 

127 that a manager of an estate employed under the Court of Wards is a public 
servant A person appointed as a stamp vendor under the .rules framed under Act 
X. of 1862, it had been repealed and substituted by Act XVIII of 1869 and not 
a public servant within the meaning of this clause. Rat. Un, Cr. C. 26= Cr. Reg, 

28 of 1870. A Villager requited to bring an accused person into a Police Station in 
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arrest is not a public servant, within the meaning of s. 21 01 the Indian renal uoae. 
U\ B. R. 3rd Qr. 122=10 Bur. L. T. 170. An inspector in the finger bureau 

being in the service and pay of Government is a public servant, even if Im is not 
perforniing the ordinary duties of a police officer. 69 Ind. Cas. 9^* J* 

7i'7'. A school "master' ■ whO' . is ■ aii" . officer ; of -the. .education department and is main- 
tained by State Revenue is a public servant. 12 Mys. L, 133. A katkun 
employed by a manager appointed under the Broach Thakurs’ Relief Act to execute 
revenue process and receive rents is a public servant. Rat. Un. Cr. 117. A podciar 
of a bank is not a public servant.^ 4 C. 376=2 Shome L. R. Cr. I3* ^ 
peon attached to the office of the superintendent of the salt department is a public 
servant. 28 C. 394 — 4 C. W, N. 79^ ; 7 B. L. R. 446. 

Clause (10)— The definition of public servant in this section includes a tax- 
collector in a Municipality, i Pat. 4.23—3 L. T. 559= (1922; p. 532. The 

patwari of a village entitled to collect cesses as if they were land revenue ts a 
pubiicservant68ind.Cas. 157 = 23 Cr. L.J. 557; ^923 Nag. 146. A P. W. D. 

fas^aris a public servant. 21 L. W. 704 = 48 M. 867«A. L R. 1925. . Mad. 109^*46 

M.L. 1.192. A municipal inspector and a sanitary inspector appointed by a local 

board are public servants. 13 M. 131 ; 131 ; 2]E M. 428. A local board sircar 

is not a public servant within the meaning of this section. 12 C, W. 907-'O Or. U 
J S93. A clerk in the cess-collection department of a District Municipality, consti- 
tuted under the Bombay District Municipalities Act is a ^‘public servant.” 10 Bom. 
L R 761 = 336.213=8 Cr. L. J. 269. A municipal servant under the Bombay 
MuniciiDal Act Ind. Gas. 684) and a Chairman of the Union Punchayat are 

Cr, L. J. 23. An engineer who receives 
LCtors is a, public servant.,, 6 B. H. C. '^R.. 
. public servant. 8 B. L. R, App. 85. Station 
i:/ is public servant. A. I. R. 1932 Lah. 
President of Taluk Board is public servant. 
r..l. R-. 3«.1933 ;Ct.. C.. 5 25.^., . Municipal 
Bombay , District Municipalities^ Act (as 


64. A police under suspension is also a public servan 
Superintendent appointed by Municipality is public 

188-33 P. L. R. 177 = 33 Cr. L. J. 108. Tr. 

A. i. R. 1933 Sind. 161 = 34 Cr. L. J. 191 = 21 S. L. R. 3 

Councillor was public servant prior to L. ^ , 

amended by Act 26 of 1930). A. 1. R. 1932 Sind. 177 = 34 Cr. L. J. 171 = ^932 Cr. 
C. 792. A Chairman of a Union Panchayat founded under the Local Board Act 
(Madras; is a public servant. 17 Cr. L. J. 168= (19 16) x M. W. N. 384=33 Ind. Cas. 
648* A member of a Taluk Board is a public servant and cannot therefore be 
prosecuted without the sanction of the Government, A. I, R. 1929 Mad. 8= 56 M. L. 
1 i57«3oCr. L J, 164=52 M. 446=113 Ind. Cas. 462. Whether a manager of a 
Municipality is a public servant is a question of fact. A. L R. 1927 Mad. 1011 = 51 M. 
86=53 M, L. J. 723=28 Cr, L. J. 1005=105 Ind. Cas. 829. A Chairman of a Co- 
operative Society is not a public servant. 36 Bom. L. R. 1 133 ; A. 1. R. 1935. 

36. The clause ‘Tor any secular common purpose of any village; town or district*, 
in s. 21 (10) I P, Code governs the section. 36 Bom. L. R. 1133. A toll contractor 
aooointed under s. ii of the Bombay Tolls Act is a public servant. 36 Bom, L. R. 

A r* ¥ . . . _ I* Tk . _ _ ? /"« « 
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‘‘Wrongful loss” 


Papers — Papers constituting part of the record in a criminal case is property. 
I Weir 28. 

Letters. — As regards whether a letter addressed to a person is a moveable 
property, Vide 40 A, 119. 

Standing trees.— Standing teak trees are immovable property. A. L R. 1930 
Rang. 158 = 8 Rang. 13. 

Simple mortgage bond. — Simple mortgage bond is moveable property for 
the purpose of procedure for attachment. A* T. R, 1924 All. 796=46 A. 917 = 32 A. L. 
J. 840=80 hid. Cas. 890. 

23 . “Wrongful gain” is gain by unlaw- 

^'Wrongful gain.” ful means of property to which the person gain- 

ing is not legally entitled. 

“Wrongful Ioss“ is the loss by unlawful 
‘Wrongful loss” means of property to which the person losing it 

is legally entitled. 

A person is said to gain wrongfully when such person retains wrongfully. 

. as well as when such person acquires wrongfully. 

Gaining wrongfully. ^ person is said to lose wrongfully when such 

Losing wrongfully. person is wrongfully kept out of any property, 

as well as when such person is wrongfully deprived of property. 

Causing trouble. — It cannot be said that removing a thing to put the owner to 
trouble is necessary, and in every case, causing wrongful loss. 25 C. 416. 

Wrongful gain. — In 3 Mad. H. C. App. 6, the prisoner, the pledgee of a turban., 
was convicted of criminal breach of trust for using that turban. The offence con- 
sisted of dishonestly using or disposing of property in violation of any direction of 
law as to the mode in which any trust affecting such property is to be discharged, 
The conviction was set aside as the High Court were of opinion that the deteriora- 
tion of the article by use was not such a loss of property to the owner, and the 
wrongful beneficial use of property by the prisoner is not such a gain to him. For 
either wrongful loss or gain, the property mnst be lost to the owner, or the owner 
must be wrongfully kept out of it. Wrongful loss or wrongful gain need not be 
permanent but might be temporary. 68 Ind. Cas. 157. Where a cow is found tres- 
passing on a field and doing damages to crops it is no offence for the owner of the 
field to seize the cow and detain it for a period of less than 24 hours with promise- 
to release the cow on payment of compensation not exceeding the pound charges 
which would have to be paid had the cow been impounded. 23 Cr. L. J. 511 = 68 ind. 
Cas. 47. As to the meaning of wrongful gain or wrongful loss vide, 57 F. L. R. 
1914=19 P. W. R. 1914 Cr.= i5 Cr. L. J. 522 = 24 Ind. Cas. 834 ; 19 Ind. Cas. 131 ; 
19 Ind. Cas. 305 = 14 Cr. L. J. 209 ; 12 A. L. J. 12 A. L. J. 1258 = 16 Cr. L. J. 49=26 
Ind. Cas, 641, Removal of lateral support is not causing “wrongful loss” unless the 
right to support has been acquired by prescription. A. I. R. 1921 Mad. 322 = 14 M. 
L. W. 728 = 68 Ind. Cas. 831. Accused by digging a trench in his own land 
by the side of the wall of the camplainant who has not acquired a right 
to lateral support by prescription does not cause wrongful loss. A. I R. 1921 
Mad. 322 = 23 Cr. L, J. 607=14 L. W. 728=68 Ind. Cas. 831. The word 
“wrongfully.” means no more otherwise than in due course of law. A. I. R, 
1925 Bom. 91 = 27 Bom. L. R. 1353=27 Cr. L. J. 661=94 Ind. Cas. 709. 

24 Whoever does any thing with the intention of causing wrongful gain 
» to one person, or wrongful loss to another person 

Dishonesty” is said fo do that thing “dishonestly." 

Joint property, — When a co-partner converts the joint possession of a property 
into separate possession he commits theft. 10 M. 186. 

Intention.— “It is a general rule for the interpretation of conduct as indicative of 
motives or intentions, demanded by social security and founded in substantial justice 
that every man shah be held to have intended, and, therefore to be legally account- 
able for, the natural and probable consequences of his actions. Rex v. Farrington, 
R. & R. at p. 207 \ Rex v. Harvey^ 2 B. & C. i Rex v, Dizon^ 3 M. & S. IL’* 
Wills on Circumstantial Evidence p. 64. But in construing the sections, the pri- 
mary and not the secondary intention of the accused must be looked at. 19 C. 380 5 
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but see 15 A. 210; A. L R. 192$ Rang. 9. of two probable iiueiitionSj tlie one 
immediate and more probable and the other remote and less probable, the Court 
should not aiiribute to the accused the remoter intention. 8 A. 653 = A. W. N. 1886, 
264. Where the accused after the execution and registration of a document which 
was not required by law to be attested, added his name to the document as an attest- 
ing witness, held that the accused by the insertion of his name an attesting 
witness cannot be held to have done the act either dishonestly or fraudulently 
within the meaning of these words as defined in ss. 24 and 25. 14 C. W. N. 12 
C. L. J. 277:==7 Ind. Cas. 629=== H Cr. L. J. = C. 75 - 

DeSnitioiij not exhaustive— This section is not an exhaustive definition of 
the word ‘‘dishonestly’’. The section does not say that the word is applicable only 
when there is an intention of causing wrongful gain to one person and wrongful loss 
to another but properly construed it means that cases of intention of causing such 
wrongful gain or loss are to be considered as causing within the wider class of dis- 
honest actions. The wrongful obtaining of an acquittal is very distinctively the 
obtaining of an advantage and brings the case within the definition of ‘dishonestly’ in 
section 24 I. P. C. and where the accused used a forged document for that purpose he 
would be convicted under s. 47 L9 Pat L. T. 800. The word “dishonestly” does^ not 
necessarily imply wrongful gain to accused himself. A. I. R. 1925 Oadh. 469 = 28 O. 
C, 230=^26 Cr. L. J. 127 = 88 Ind. Cas. 833 Intention to cause wrongful loss amounts 
dishonestly under s, 406, A. L R. 1924 Lah, 353 = 69 Ind. Cas. 631. “Dishonestly” 
applies only to wrongful gain or wrongful loss. 34 Bom. L. R. 1090= 56 B. 488 = 34 
Cr. L. J. 357= A. 1 . R. 1932 Bom. 545 ; see also A. I. R. 1931 Pat. 337 .= 

556=36 Cr, L. j. 739. Act whether dishonest is determined by intention. A. I. R. 
1932 Sind. 169=34 Cr. L. J. 51. A dishonest intention may be presumed only if an 
unlawful act is done or if a lawful act is done by unlawful means. 35 Cr. L. J. 
1307=1934 A. L. J. 749= A. I. R. 1934 All. 71 1. 

Illustrative cases.— Where the accused forcibly removed an ox and two cows, 
the property of the complainant (a Mahomedan), in order to prevent the butchery of 
the cattle which the Hindu religion held to be grossly outrageous act, the accused 
was not guilty of the offence of dacoity, as there was no element of dishonesty in his 
conduct. 15 A. 22 = A. W. N. 1892, 220 A person, who by falsely pretending to be the 
winner of a lottery prize, dishonestly induces the lottery officials to pay the prize to 
him does not cause “wrongful loss’* to the rightful winner of the prize but causes a 
“wrongful gain” to himself by obtaining by false pretence what ^ he is “not legally 
entitled'* to, and, thereby acts “dishonestly” within the meaning of this section. 
24 Ind. Cas. 903— 15 Cr. L. J. 555. A servant who adulterates liquor and sells at 
the same price as unadulterated liquor acts dishonestly because he thereby gains 
by unlawful means money to which he is not legally entitled. Rat. Uii. Cr, C. 
395t=sCr. Reg. 53 of 1888. A tenant cutting trees standing on his own fir a Tali land 
and for which he has executed a Kadapa^ which gives the landlord only a claim for 
compensation for trees so cut, cannot be said to be acting “dishonestly** within the 
meaning of this section. 15 Cr. L. J. 586=25 Ind. Cas. 338=1 Weir 528. Where a 
dishonest intention, as defined in this section is made out, it makes no difference in 
the prisoner*s guilt for the offence of theft, that his act was not intended to procure 
any personal benefit to himself. 4 Bom. L. R. 936. 

The accused a Patwari, was charged with having made unauthorized entries 
in the Kh^tani Partal hook and Jama bandi in regard to the status of certain donees 
of land. The effect of those entries was to show the donees as malkan gobisa^ i. e. 
as proprietors of their holding merely without any share in Shamilat whereas 
previously they were shown as full proprietors. The deed under which those persons 
acquired their rights made no mention of the and it was a moot point of 

law as to whether a deed of gift not specifying the Shamilat rights as going with 
the area gifted does or does not carry with it the rights in the Shajnilat It was 
also found that the accused acted bona fide though in disregard of the Revenue 
Rules. Held^ that it was not shown that the making of the entries was likely to 
deprive the donees of any right to which they were entitled or that he made the 
entries dishonestly within the meaning of this section. 25 P. R. 190 Cr.= i6Cr. 
LvJ. 19=26 Ind. Cas. 323 = 35^"* W. R. 1915 Cr.= 209 P. L. R. 1915. Where the 
, accused was bound to have used four forged receipts for the payment of rent 
fabricated in^ lieu of genuine receipts which had been lost he had not acted 
dishonestly. 7 A. 459 = A. W^ N. 1885, 85 ; 7 A, 403. 

“Gain^* must be taken to mean material gain. A, I. R,. 1925 Rang. 9. 


:S.25| 


“THE INBIAN pen At .code. 


25. A person is said to do a thing fraudulently if he does that thing with 
‘Traiidalentiy” intent to defraud, but not otherwise. 

Defraud. — The term 'defraud’ is not limited in its meaning to deprivation of 
property. 25 C. 5i3«i C. W, N. 255 (F. B.) The expression ^Intent to defraud” 
means intent to deceive in such a manner as to expose any person to loss or the 
risk of loss means loot only a deprivation of property but includes the infringement 
of any right possessed by a person. 22 Cr. L. J. 61; See also A. L R. 1926 Lab, 
385 = 27 Cr. L. J. 1388 = 98 Ind. Cas S99 ; 27 Cr. L. J. 994=1926 Mad, 1072. 
The word ‘'fraudulently denotes an intention to deceive, 5 C. VV. N. 897, 
The expression '‘intent to defraud’ implies conduct coupled with intention to 
deceive and thereby to injure ; in other words defraud’ involves two conceptions, 
namely deceit and iryury to the person deceived, that is infringement of some legal 
right possessed by him but not necessarily deprivation of property. This would 
be so whether we accept the restricted interpretation of ‘defraud’ given by 
Mr, Justice Banerjee in Queen Empress v, Muhmmad Saeed Khan. 21 k, 11% Mid 
hy Sir Fames Stephen in the History of Criminal Law Vol.ir, 121. Vol 111,187 
or adopt the wider interpretation laid down in Queen Empress v. Abbas AH 25 C. 
512, Abdul Rajah v. Queen Empress.^ (1S95) T. R. 2 Cr. Reg. v, Ta%kak 
A Cox, C, G. 38.” Per Mookerjee J. in 28 C. 75=12 C.L.j. 277 = 14 C.W.N. 1076=11 
Cr.LJ. 505 = 7 Ind. Cas. 629* ’‘Defraud” connotes intention to defraud likely to cause 
injury 60 C. 272 = A.LR. 1933 Cal. 366=1935 Cr- C. 502. In construing this section the 
primary and not the remote intention of the accused must be looked at. 19 C. 280. The 
word “fraudulently*’ must be taken to mean as defined in this section “with intent to 
defraud.” 22 C. 313. When a person uses a sanad which is not genuine, his in- 
tention cannot be called “an intention to defraud.” 10 C. 584. In Queen 

Empress^, Muhammed Saeed Khan ii A, 115 at p. 115 Mr, Justice Banerjee 
observed: “The terms ‘fraud’ and ‘defraud’ are not defind In the Indian 
Penal Code. Sir James B it- James Stephens in his History of Criminal Law of 
Law of England vol. II p, 121 observes that ‘whenever the words “fraud’^ or 
‘‘intent to defraud” or “fraudulently’’ occur in the definition of crime, two elements 
at least are essential to the commission of the crime, two elements at least are 
essential to the commission of the crime ; namely, first deceit or, an intention 
to deceive, or in cases mere secrecy ; and secondly, either actual injury or possible 
injury, or an intent to expose some person either to actual injury or to risk of 
possible injury by means of that deceit or secrecy. “This intent’*, he adds, “is 
very seldom the only or the principal intention entertained by the fraudulent person, 
whose princi Dal object in nearly every case is his own advantage. A practically 
conclusive test as to the fraudulent character of a deception for criminal purpose 
is this : Did the author of the deceit desire any advantage from it which could 
not have been had if the truth had been known ? If so, it is hardly possble that 
the advantage should not have had an equivalent loss or risk of loss to some one 
else, and if so there was fraud.” Where, threfore, there is an intention to deceive 
and by means of the deciet to obtain an advantage there is fraud,’’ See elso 15 A, 
210; 12 Bom. L. R. 708; 22 C 313. 35 C. 313; 35 C, 450* fraud is 

meant an intention to deceive ; whether it be from any expectation of advan- 
tage to the party himself or from ill will towards the other is immaterial.” 
Haycro/t V. Crasejf 2 2 Ea.st 92 (108). Where alterations in a document are made 
by person who believes in good faith that he might use them to support a bona fide 
claim, such alterations cannot be said to have been made fraudulently or dishonestly 
so as to constitute the offence of forgery. 41 M. 519=43 Ind. Cas. 593. 

The expression “intent to defraud” in this section means an intent to deceive 
in such a manner as to expose any person to loss or the risk of loss and loss 
means not only a deprivation of property but covers the infringement of any 
right possessed by a person. 63 Ind. Cas. 6i7«32 Cr. L. J. 681 ; see also A. 1. R 1926 
Lab. 385. The production of a forged bond by a person in a suit with the intent to 
make the Court believe that he was entitled to recover money upon the basis of the 
particular document produced, though may not] be dishonest within the meaning 
of s. 24 may yet be fraudulent. 5 C. W. N, 897 ; see also 21 P. R. 1895 ; see 
also A. I. R. 1933 Ail. 525 = 34 Cr. L. J. 1056=1933 A. L. J. 1372. The word 
“defraud” which not defined in the Code may or may not imply deprivation, 
actual or intended, i C. L. J. 69=32 C. 775 ; see also Charles Nash (1852) i Den, 
C. C 493 (499) ; 25 C. 512 (F. B). In the last case Maclean C. J. observed at 
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p.. 521 ; *‘The word ‘defraud* is. of double meaning in the sense that it either 
may or may not imply deprivation,, and as it is not defined in the code and is not 
so far as we are aware, to be found tn the code except in section 25, its meaning 
must be sought by a consideration of the context in which the word ^fraudulently, 
is found/* In order to do a thing fraudulently, intention to cause wrongful loss 
is not necessary, 96 Ind. Cas. 850- A. L R. 1926 Mad. 994- Document can be 

used fraudulently though for supporting good title 51c. 469 = 26 Cr. L. J. 24. 

latent to defraad— laow proved,-^An intent to defraud must always be 
proved beyond a reasonable doubt Sharp v. 53 N. J, L. 51 1 ; 21 All 1026 ; 

Carlisle State 76 Ala 75 ; '^oll v. State^ 31 Ind. Gas. 514 ; 516 Underhill* s Criminal 
JEfVidence p, 426, *‘The intent to defraud may be inferred from the facts and 
circumstances of the case, as, for example, from the fact that the representations 
were false and that the accused knew they were so when he made them. 

And where the alleged fraudulent transaction is at all complicated, It is 

competent to prove, not only the facts constituting the transaction itself, but 
also all facts and circumstances involved in the steps preliminary thereto, and 
all facts which tend to show the course of dealing between the parties 
before or after the date of the offence laid in the indictment. The widest 

latitude is allowed. All available information should be received and no 
circumstances should be excluded which will throw or tend to throw, any light 
upon ; the intent of the parties, or upon the falsity of the representations. An 
intention upon the part of the defendant to pay for the property obtained, or to return 
the money procured by false pretences, is immaterial Hence the defendant cannot 
prove, to rebut the intent to defraud, that he promised, to repay, or that he was able 
or willing to repay, wanted to procure work so as to earn money and to repay, or 
actually did repay, persons from whom money had been obtained. Nor can he 
prove that, in procuring the money, he was acting under legal advice unless he shows 
first, that he stated to the attorney who advised him, fully and fairly all the facts, 
and unless it also appears that he acted in perfect good Mih,”— UnderhilPs Crimmal 
Evidence s. 437. 

Evidence of other similar crimes.— Evidence of similar offences, involving 
the making of other false representations, is admissible against the prisoner to show 
that he was aware of the falsity of the statement made by him in the present instance, 
and that, knowing them to be false, he made them with intent to deceive. Hutchesion 
V. State, 35 S. W. 375. Martin v. SMe^ 36 Tex Cr. 125 = 35 S. W. 976 ; see also 
16 B. 414 ; 43 C. 783=20 C. W. N. 262 : Reg. v. OlUs^ (1900) 2 Q. B. 758. Evidence 
of similar false pretence is particularly relevant when it appears that the fraudulent 
act for which the accused is on trial does not stand alone, but is a part of a scheme, 
not merely to defraud one individual, but to swindle the community at large. Rafferty 
y. State, 91 Tenn. 655, 666= 16 S. W. 728 ; Cornell v. State, 85 Md. 1 = 36 Atl 117. 

26. A person is said to have ^^reason to believe'^ a thing if he has sufficient 

‘‘Reason to believe.’* believe that thing, but not otherwise. 

Notes. — A man may be indicted for perjury in swearing that he believes a fact 
to be true, which he knows to be false. Rex v. Pedley, i Leach, 327. The words 
“reason to believe” have been used in ss. 41 r 10 414. In a case of receiving stolen 
property the correct test of a person's guilt is whether when the property came into 
his possession he knew or had reason to believe that it was stolen property. Mere 
suspicion is not enough. 21 Ind. Gas. 383=1913 M, W. N. 696=14 Cr. L" J. 591 j 
see also 6B. 403. 

27. When property is in the possession of a person’s wife, clerk, or servant, 

‘ Property in possession of on account of that person, it is in that person’s 

wife, clerk, or servant." possession within the meaning of this Code. 

Explanation. — A person employed temporarily or on a particular occasion 
in the capacity of a clerk or servant, is a clerk or servant within the meaning of 
this section, 

^ Notes.— ‘“The term 'possessiom has to be interpreted in the light of s. 27 which 
by virtue of sectiorj 7 is applicable wherever the terra is used, in the code. Section 27, 
abolishes the distinction recognised in English Law between possession and 
custody.** ■■ Per Mookerpee fAxi 21 C. W; N,;33 (5i)«24 C. L. J. 400=44 C. 477.' So 
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an accused charged under sections 3 and 3, may be proved to be in possession 
within the meaning of that sectioiij if he is in possession in either of the 
two modeSj namely (a) he may be in possession of the coin himself, or (b) he may be 
in possession, because his wife, clerk or servant is in possession of the coin on his 
account. /h‘d But in order to make the master liable, the possession of the servant 
must be on account of his master. 69 Ind. Cas. 457 = 20 A, L. J. 855 = 23 Cr. L. J. 
729= A. 1 . R. 1923 All. 33 = 9 O & A, L, R.^(A) 27. So where a house is in wife's 
possession on account of her husband, it is the husband's possession within the 
meaning of this section, 59 Ind. Cas. 550=22 Cr. L. J. ii8 = 8 P. W. R. 1921 Cr. 
Where a man furnishes a house for his mistress’s occupation, he m iy reasonably be 
presumed to be in possession of all articles therein which can reasonably be inferred 
to belong to him or to be in the possession of his mistress on his behalf. But the 
inference must be inapplicabie to articles of %vhich the mistress is in possession 
illegally or contrary to the provisions of law, especially when the article in question 
is such that he might well remain in ignorance that it was in his mistress's possession.. 
To raise the presumption' under this section something, more than" mere', possession 
by the wife or mistress must be proved. 22 Ind. Cas.. 748 = 20 P. R; ' I9r4.'.' Where 
article found, in .a house is not^ in exclusive ■ possession, of any one iiie.mber. the 
presumption' is, that the ' possession of the article is with' the head ofthe family. 
A. I. R. 1928 Lah..272., Indian law does not authorise distinction between possession' ' 
and custody. Where the possession is ' punishable, • the ^ possession must be with 
knowledge, A. I.-R. 1928 Lah. 272. The mere fact that illicit liquor is found in room 
occupied by son for sleeping does not 'make him guilty. ' Legal possession "remains, 
with father, house master. A. L R. 1930 Lah. 884. 'The expression ‘^possessioh’’ 
in this section show that the Indian Law does not recognize the distinction which the 
English Law makes between possession and custody. In the English Law a moveable 
thing is said to be in the possession of a person when he is so situated with respect to 
it that he has the power to deal with it as owner to the exclusion of all other persons,- 
when the circumstances are such that he may be presumed to intend to do so 
in case of need. The word ‘‘custody'^ means such relation towards the thing as 
would constitute possession if the person having custody had it on his own account. 
Whether the possession is that of the owner or of another person, it is clear that 
the person, who is said to possess the thing, must have knowledge of the existence 
of that thing. In other words possession to be punishable under the criminal 
law must be possession with knowledge. 9 Lah. 531 = 29 Cr. L. J. 481= A. L R. 
1928 Lah. 272. Where there is nothing to show that a pistol is a sort of article that 
one can reasonably expect to be for sale in the shop of the accused, possession by. 
servant of the accused of the pistol is not possession on account of master. 

9 O. & A. L. R. 27 =69 Ind. Cas. 457. 

28 . A person is said to counterfeit’^ who causes one thing to 
^ resemble another thing intending by means of 

Counterfeit. ’ resemblance to practise deception or^ 

knowing it to be likely that deception will thereby be practised. 

Explanation /. — It is not essential to counterfeiting that the imitation 
should be exact. 

Explanation 2. — When a person causes one thing to resemble another 
thing, and the resemblance is such that a person might be deceived thereby 
it shall be presumed, until the contrary is proved, that the person so causing 
the one thing to resemble the other thing intended, by means, of that resem- 
blance, to practise deception, or knew it to be likely that deception would 
thereby be practised. 

Amendments. — These two explanations have been substituted for the 

original by the Metal Tokens Act (I of 1889), s, 9. 

Ootinterfait — Where the resemblance is such that it may deceive the people, 
it falls within the definition. 19 C. W. N. 957 ; 30 A. 93. Used stamps caused to 
resemble genuine one is counterfeiting. A. 1 . R. 1921 Nag. 86 = 32 Cr. L. J-. 
289=60 Ind. Cas. 7^5. Counterfeiting is not made up of possessing moulds for 
counterfeiting and the act of counterfeiting. A. L R. 1931 Cal. 445 = 32 Cr, L. J. 
1171 = 134 Ind. Cas. 446. The onus is on the accused that he has no fraudulent 
intention for the presumption will go against him. 134 ind. Cas. 446=32 Cr.L. J. 1171 
=A. L R. 1931 Cal 49. 
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Elements [of crime.— It must be shown ^ to the satisfaction of the 

jury that the :defendant taltered the note with the intention to defraud the person 
receiving it, or 'some other f^person through him, and that the note uttered was a 
counterfeit* The knowledge of the accused that he was passing counterfeit money 
must be shown. Evidence that the accused was seen several times in company 
with another person when the latter passed counterfeit bills, and evidence to 
show that the accused and some third person had conspired to pass counterfeit 
money, or that a counterfeit had been passed by some person resembling the 
defendant, or that he had, about the same time, knowingly uttered a counterfeit, 
or that he had been indicted and convicted at another time for the same offence^ 
is always admissible to show the criminal intent And the defendants declarations 
when passing other counterfeit money may be proved against him for the same 
purpose. But evidence of similar offences is only admissible to prove guilty 
knowledge, never solely to show that the bill or coin was a counterfeit— 
on Criminal Evidence s, 

29 . The word “document*' denotes any matter expressed or described 

upon any substance by means of letters, figures, 

‘ Document.’ jj^arks or by more than one of those meanSj 

intended to be used, or which may be used, as evidence of that matter. 

Explanation J. — It is immaterial by what means or upon what ^ substance, 
the letters, figures or marks, are formed, or whether the evidence is intended 
for, or may be used in, a Court of Justice, or not. 

Illustrations: 

A writing expressing the terms of a contract, which may be used as evidence 
of the contract, is a document. 

A cheque upon a banker is a document. 

A power-of-attorney is a document. 

A map or plan which is intended to be used, or which may be 
is a document. 

A writing containing directions or instructions is a document. 

Explanation 2. — Whatever is expressed by means of 
or marks, as explained by mercantile or other usage, shall 
expressed by such letters, figures or marks within the meaning of this section 
although the same may not be actually expressed. 

Illustrations* 

A writes his name on the back of a bill of exchange payable to his order. 
The meaning of the endorsement as explained by mercantile usage is that the 
bill is to be paid to the holder. The endorsement is a document and must be construed 
in the same manner as if the words ’’pay to the holder,’* or words to that effect had 
been written over the signature. 

Notes. — Where a draft petition was prepared with the intention of being used 
as evidence of a matter, it was held that it fell within the terms of this section, 
10 W. R. Cr. 61 = 2 B. L, R. 12. A document is made within section 464 I. P. C. 
even when some only of the intended executants sign it. 4 1 M, 539=43 Ind. Cas. 
593=19 Cr. L. J. 177. Letters or marks imprinted on trees and intended to be used 
as evidence that the trees had been passed for removal by the ranger are documents 
within the meaning of this section. 37 Bom. L. R, 599=87 Ind. Cas. 838 = 26 Cr. L. 
J. 1014= A. I. R. 1925 Bom. 327. For definition of document, vide s. 3. of the 
Evidence Act. and A. I. R. 1934 All. 1031 = 1934 Cr. C. 1338. 

30 . The words “valuable security*’ denote a document which is or purpor- 

• , , , . ts to be, a document whereby any legal right is 

' Valuable security . created, extended, transferred, restricted, extin- 

guished or released, or whereby any person acknowledges that he lies under 
legal liability, or has not a certain legal right. 

Illustration. 

■ - ■ A writes his name on the back of a bill of exchange. As the effect of this en- 
dorsement is to transfer the right to the bill to any person who may become the 
lawful holder of, if the endorsement is a ’’valuable security.” 


letters, figures, 
be deemed to be 
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yaliiable security:— An account stated in which a balance is admitted to be 
due in the hand-writing of the prisoner is a valuable security. 2 M. H. C. R. 247. 
An unregistered document where registration is compulsory is a valuable security. 
25. C. 207, Even an unstamped document was held to be valuable security in cer- 
tain cases. 12 M. H. C. App. 26 ; 12 M. 148 ; 7 M. H. C. App. 26 ; Vide II W. R. 
15 where a deed of divoree was held to be a valuable security. A document which 
upon certain evidence being given, may be held to be invalid but on the face of it 
creates, or purports to create a right in immoveable property, is a valuable se- 
curity. 90 Ind. Cas. 913 = 26 Cr. L. J. 1617=23 A. L. J. 990. An incomplete docu- 
ment bearing a forged signature of the executant is a valuable security. 38 A. 430. 
A decree does not fall within the definition of valuable security. 39 C. L. J. 122. 
Also a receipt of ackno wledgnient of an insured parcel is not a valuable security. 

I Pat L. J. 391. Promissory note executed by minor by force is a valuable security. 
1933 Cr. C. 1363 = A. L R. 1933 Pat. 601. Administration order 3f Court is not valu- 
able security, 35 Bom. L. R. 1 062 = A. I- R. i933 Bom. 494. Transit pass ^under s. 
40 Assam forest Regulation for transport of forest produce is valuable security. 36. 
C. W. N. 505=55 C. L J. 349=5 Cr. C 1233*33. Cr. L. J. 685 = A; 1 . R. 1932 Cal. 
390. Where a person by fear of injury was induced to place thumb mark on blank 
paper, such paper is valuable security and conviction under s. 347 is legal, A. I. R. 
1932 Pat 335 = 13 P.B.T. 588=34 Cr. L.J. 81 = 140 Ind. Cas. 752. Original remaining in 
Pass Book is valuable security even though only duplicate is meant to be used 
for actual purpose for which pass was issued- 36- C. W. N. 505 = 55. C. L.J. 
349=59. C. I233 = A. I. R. 1932 Cal. 390 = 33 - Cr. L. J. 685. The title page of a 
partnership Account Book if duly signed by all the partners is a valuable security. 
38 C. 68, A Kabuliat is a valuable security even when its terms have expired, 
88 Ind. Cas. 283 = 26 Cr. L. J. 1 151 = A. I. R. 1925 Nag. 337. A counterfoil of a 
paying-in-slip which purports to be an acknowledgment of receipt of a sum of 
money by the Bank comes within the definition of a “valuable security.'^ 29 C. W. N. 
868 = 89 Ind. Cas. 248 = 26 Cr. L. f. 1304. A document whereby a person acknow- 
ledges himself to be under a legal liability is a valuable security within the meaning 
of s. 30. 3 Pat. L. J. 386. A document conferring or creating rights is a valuable 
security though all the intended executants have not signed it. 41 M, 589=43 
Ind. Cas. 593 = 19 Cr. L, J. T77. Promissory note or receipt bearing uncancelled 
one anna stamp is a valuable security, 14 A. L. J, 643=38 A. 430= 17 Cr. L. J. 
203 = 34. Ind. Cas. 315. 

. 31. The words “ a will ’’ denote any. 

^ testamentary document. 

Notes — The word ‘testament’ is derived from testatio mentis ; it testifies the 
determination of the mind. “A will’* says Jarman ‘‘is an instrument by which 
a person makes a disposition of his property to take effect after his decease, and 
which is in its, own nature ambulatory and revocable during his life.* Jarman 
1st Edition p. ii. A will is the aggregate of a man’s testamentary intentions so far 
as they are manifested in writing duly executed according to the statue. Lemage 
V, Goodban L. R. i P. D. 57 \ Green v. TrtbQy <) Ch. D. 231. 

32. In every part of this Code, except where a contrary intention 
. appears from the context, words which refer to 

, WoMs referring to acts jo iUegaj omissions. 
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Acts done by several P^^ons persons is liable for that act in the same man- 
intention alone. 

Amendment— The present section has been substituted for the original by 
Act 27 of 1870, s. I. 

Scope. — ^This section merely lays down a principle of liability and does not 
create a distinct offence, 22 Cr, L, J. 394 ; 24 Cr. L. J. 7^3, 50 C. 41. In order to 
justify the application of this section evidence of some distinct act by the accused 
which can be regarded as part of the criminal act in question must be required 
(1922) M, W. N. 800. 50 Ind. Cas. 977=20 Cr. L. J. 369. The words “common 
intention’’ in this section have however not the same meaning as “common object’’ 
in ss. 146 and 149. Bhondhi v. Emperor^ 113 Ind. Cas. 676=30 Cr. L. J. 205 ; 
see also 29 C. W. N. 181 = A. I. R. 1925 P. C. L=48 M. L. J. 543 (P.C.)=52 C. 197 
The crime of conspiracy is completely committed the moment two or more 
have agreed that they will do, at once or at some future time certain things. 
It is not necessary in order to complete the offence that any one thing should 
be done beyond the agreement. It is complete when they agreed. An 
offence under s. 34 is committed only when there is a common intention 
to commit a particular act. 31 Bom. L. R. 515. It can hardly be natural that the 
common intention of all the persons who took part in the robbery was to murder 
not persons who resisted them in the execution of the robbery but also to murder 
the persons who ran away from the scene of the robbery cannot be said to be in 
furtherance of the common intention of the dacoits A. I. R. 1929 Lab. 338. Where 
in the course of a commission of dacoity some alone used deadly weapons, section 
34 applies to the case and all are liable to conviction under s. 397. 5 L. L. J. 

224 ; see also 18 L. W. 715 ; 73 Ind. Cas. 932. Where section 34 is sought to be 
appHedj it must be shown that the criminal act for which the accused are 
to be made responsible was committed in furtherance of their common intention. All 
the persons charged must have consented to and contemplated the commission of the 
particular crime committed, i Rang. 390. Section 34 applies even if criminal act 
is act of single individual. Common intention is the sole test of joint responsibility. 
A. I. R. 1933 AIL 528 = 1933 A. L. J. 1292=1933 Cr. C. 863, see also 139 Ind. Cas, 
81 = 33 Cr. L. J. 193 = 34 Cr. L. J. 299 = 60 C. 6i8 = A. 1 . R. 1933 Cal. 132 ; A. L R. 
1932 Cal. 815 (F. B.) = 33 Cr. L. J. 663=1932 Cr. C. 861. Participation in action to 
commit offence with common intention is essential ch^nient and court must arrive 
at finding as to part played by each individual accused in furtherance of common 
intention. 35 C W. N. 463= =33 Cr. L. J. 92 = A. I. R. 1931 Cal. 643. Persons 
charged with offence under s. 34 can be convicted of substantive offence. 58 C. 
822=32 Cr, L. J. 1 004 = A. I. R. 1931 Cal. 625. Section 34 has no application 
to provision of Penal Code. s. 397. A. 1 . R. 1931 Pat. 49=130 Ind. Cas. 267 = 1931 
Cr. C. 145 = 32 Cr. L. J. 476 ; 1934 M. W. N. 241 = A, I. R. 1934 Mad. 565 = 67 M! L. 
J. 355. In case of sudden quarrel, where there was no consultation, section 34 does 
not apply. 32 Cr. L. J. 734= A. I. R. 1931 Lah. 523=131 Ind. Cas. 382 ; see also 
A. I. R. 1933 Lah. 865=1933 Cr. C. 1112=146 Ind. Cas. 221. The mere presence of 
the accused at the time of the commission of an offence by his associates does not 
bring the case under this section if common intention is not proved. A. I. R. 1934 
Lah. 813 = 36 P, L. R. 37 1934 Cr, C. 1127. When the common intention is to cause 
simple hurt and griveous hurt is caused by one of the accused the other is not guilty 
under s. 325. 35 Cr. L, J. 410= A. L. R. 1934 Oudh. 74=11 O. W. N. 86. Offence of 
iBuderous assault in furtherance of common intention cannot be so graded as to hold 
some guilty ofmurder and others of grievous hurt 134 Ind. Cas. 793=32 Cr. L. J. 
1219— 32'P. L. R. 92Ss5»i 2 Lah, 442=A. h- R. 1931 Lah, 74 Q* Section 34 has been 
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enacted to prevent miscarriag'e of justice in such cases and all are responsible for 
the death if assualt is made in furtherance of common intention. A, 1 . R. 1934 Pat 
S65 «=i 52 Ind. Cas. 591 ; see also A, I. R. 1934 Rang. 98 = 35 Cr. L. J. 905=1934 Cr. 
C. 519=6 R. R. 281. Where common intention is to commit robbery and different 
acts were committed by different accused in furtherance of common intention, each 
is liable for results of ail such acts. A, I. R. 1933 Lah. 819=1933 Cr. C. 1063 ; see 
also 61 C. I9 o=A. L R. 1934 Cal 10=1934 Cr. C. 26. Where two or more persons 
set on to another armed with hatchets and daggers, the common intention may be 
assumed that ail are cognisant of the fact that hatchets will be used and very serious 
injuries are likely to be inflicted, and as such section 34 applies. A. I. R. 1933 Lah. 
927 = 34 Cr. L. J. 911 = 34 P. L. R. 801 = 1933 Cr. C. 1386; see also A. T. R. 1934 
Lah. 11 = 35 L. J, 1441. Where all the accused are armed with deadly weapons 
it cannot be said with regard to any of them that he did not mean to cause serious 
injuries. 72 hid. Cas. 513. In the absence of evidence or reasons to the contrary 
it is peraiissible to presume that the common object of a riotous mob is that they 
entertained from the beginning the common object indicated by their conduct 
throughout their proceedings, ii Cr. L. J. 30=4 Ind. Cas. 709=6 M. L. T. 17. 
This section can only come into operation when there is substantive charge. 16 C. 
W. N. 1077. The only distinction between s. 34 and s. 149 is that the latter section 
refers to an assembly of five or more persons, while section 34 has no limitation as 
to the number of persons who may have been citing in pursuance of the common 
intention. 11 C. W. N. 1085 = 6 Cr. L. J. 304, It may be a question whether a person 
constructively guilty of murder under s. 34 could be said to have committed the 
offence of murder within the meaning of s. 149, so as to make the other prisoners by 
a double construction guilty of murder. 12 C. L. R. 233. Where one accused struck 
the deceased with a stick after he had fallen from the blows with the hatchet inflicted 
by another accused. that it does not necessarily follow that the former had 

a common intention with the latter to commit murder. 15 Ind. Cas. 810=13 Cr. L. 
J. 538, This section applies only to acts done by several persons with a common 
intention, it has no application to a case of several persons starting with a common 
mention to commit an offence where only one of them commits the intended offence. 
In such a case the rest of the confederates are guilty of abetting the offence committed 
by one of them. 21 Cr, L. J. 797. The presumption of constructive intention must 
not be too rapidly applied or pushed too far. The mere fact that a man may think 
that a thing is likely to happen is vastly different from his intending* that that thing 
should happen. The latter ingredient is necessary under s. 34 of the Penal Code 
the former by itself is irrelevant to the section. It is only when a Court can with 
some judicial certitude hold that a particular accused must have preconceived or 
or premeditated the result which ensued or acted with in concert with others in order 
to bring about the result that section 34 may be applied, 50 Ind. Cas. 337 = 20 Cr, 
L. J. 289. This section is not applicable to the case where the act which caused 
the death was not done by several persons but only by some. 21 P. R. 1919=52 Ind. 
Cas, 395 j see also 52 In d. Cas. 791. This section deals with the doings of separate 
acts sintilar or diverse' by several persons, if all are done ‘ in furtherance of 
a common intention each person is liable for the result of them all as if he had 
done them himself, for '‘that Act,^’ and "the Act” in the latter part of the 
section must include the whole action covered by a '‘Criminal Act” in the first 
part 10 Lah. L. J. 366 = 29 Cr. L. J. 474 ; see also 5 Bur L. J. 12 = 27 Cr. L. J. 827 ; 
A. I. R. 1925 P. C. 1 = 29 C. W. N. 181 = 52 C. i97=-23 A. L.J. 314=26 Cr. L. J. 
431 (P. C.) This section has no application in the construction of section 398 
I. ,P. Code, 52 B. 168. Where two persons go to a place with the common intention 
to rob a third person and if necessary to kill him and one of them fires a fatal shot 
in furtherance of that common intention, then both of them are equally guilty of 
murder. Section 34 does not create a distinct offence : 28 C. W. N. 170=38 

C. L. J. 411. ; see also A.I.R. 1933 Lah. 313 = 34 P* L.R. 699=34 Cr. L. J. 724 ; A.LR. 
1933 Lah. 315 = 34 Cr. L. J. 1051. In cases where there is no direct evidence of the 
actual participation of the accused in a specific act of violence if persons proved 
at particular points of time to be members of a mob but not shown to have taken 
part in the specific act are to be found guilty of that act by force of s. 34 it 
must be clearly found that the act was in furtherance of the common intention of the 
Diob while the accused were in it. 24 Cr. L. J. 531. This section covers the case of a 
single act done by several persons, L. B- R. (1893-1900), 150. Where the acts of 
a combination of persons proved are blows causing severe bodily injury sufficient in 
the ordinary coarse of nature to cause death, each of the accused persons taking 
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part in such combinatioa is guilty of murder. i6 O. C. 19==: 19 Ind, Gas. 497== ^4 
Cr. L. J. 241. For the application of this section, furtherance of a common design 
is a condition precedent for convicting each of the persohs who take part in the 
commission of a crime, and the mere fact that several persons took part in a crime, 
in the absence of a common intention is not sufficient to convict any one of that 
crime. 9 A, L. J. 180— 14 Ind, Cas. 649. Section 397 is applicable not only to one of 
the accused who actually used the deadly weapon by which hurt was caused, but to 
all the accused whose object was to commit robbery where the hiirf is caused in 
furtherance of the common intention, Rat.^^ U C. 65. Where a cj-imioal act 

or series of criminal acts is committed by ^severa! persons in combinatimi it is 
necessary to ascertain first the common intention of all; and secondly the individual 
intention of each of the accused as disclosed by the circumstances of the case, 
21 Cr. L. J. 678 ; 1923 Rang. 268. This section deals with the doing of separate 
acts similar or diverse by several persons ; if all are done in furtherance of a common 
intention, each person is liable for the result of them all as if he had done them 
himself. 1925 P. C. i ; see also 30 Cr. L. J. 944. Whether criminal act was done 
by some accused is in furtherance of common intention of all depends on facts of each 
case. 27 S. L. R. 369= A. I. R. 1933 Sind. 407 ; see also A. L R. 1931 Rang. 321 ==33 
Cr. L. J. 360=136 Ind. Cas. 836 ; A. L R. 1931 Rang, i (F. B.)=32 Cr. L. J. 495 — 
8 Rang. 603 ; A. I. R. 1933 Rang. 236=11 Rang, 354. Where common intention is to 
commit robbery and some robbers are armed with deadly weapons, intention to 
commit murder cannot be ascribed to other robbers. A. I. R. 1933 Rang. 204=1933 
Cr, G. 919. There is distinciion between sections 1 14 and 34. Section ix 4 is 
evidentiary and not permitory. Presumption raised by section 114 brings case within 
s. 34. A. I. R. 1934 Rang. 236=11 Rang. 354. In case of pre-arranged murder 
all participating are guilty of murder. A. I. R. 1935 Pesh. 321. Where only one 
exceeds common intention, others are not guilty of major offence. A. I. R, 1935 Oudh. 
178 ; see also A. I. R. 1935 Lah. 97, Whether act is done in furtherance of common 
intention is question of fact. Common intention need not be subject of express 
agreement. It can be inferred from circumstances disclosed. A. I. R. 193 5 
Rang 89. 

The mere circumstances of a person being present on an unlawful occasion does 
not raise a presumption of that person’s complicity in an offence then committed. 
14 B. 115. Unpremeditated acts done by a private individual, which go 
beyond the object and intention of the original offence, should not implicate 
persons who take no pan in that particular act. A. W. N. (1887) 236. It is a 
necessary condition to make a person liable under this section, that the common 
intention must cover the act done by all the several persons. 14 Bur. L. R, 
264, The essence of this section is common intention. 16 C. L. J. 44 o; 3 
P, L, W. 120; 10 L. B. R. 117 I 25 C. W. N. 24. 9 A. L. J, 180. Where 
persons go with the intention to prosecute a common object, each and 
every one becomes responsible for the acts of each and every other in execution 
and furtherance of their common purpose. But a distinction has to be drawn 
between unpremeditated acts done by a particular individual which go beyond the 
object and intention of the original offence and premeditated acts of the parties aS 
shown by their conduct during the affair. 19 Ind. Cas. 497. This section refers to 
cases in which several persons join to do an act and intend to do that act. It does 
not refer to cases where several persons intend to do one act and some one or more 
of them do an entirely different act. This section is based on common intention. 
86 Ind. Cas. 475 ==^26 Cr. L. J. 827= A. I. R. 1925 Cal. 913. In order to convict a 
person with the aid of this section, it is not necessary that that person should actually 
with his own hand commit the criminal act. If several persons have the common 
intention of doing a particular criminal act^ and if in furtherance of that common 
intention all of them join together or aid or abet each other in the commission of 
the act then although one of these persons may not actually with his own hand do the 
act. If he helps by his presence or by other acts in the commission of the act he 
would be held to have done that act within the meaning of this section. 26 Cr. L. J. 
1498=90 Ind. Cas. 154. So acts done in furtherance of common intention make 
all equally liable for the results of all the acts of others. 52 C. 197 = 85 Ind. Cas. 47 = 

CrJ^h. J. 431“29 C. W. N. 181 = 52 1 . A. 40 P. C.=23 A. L. J, 314=41 C. L. J. 
240= A. I R. 1925 i = 4B M, L. J, 543. See also 85 Ind. Cas. 822 j 89 Ind. Cas. 
7x8511 Lah. L. J, 20= A. I. R. 1929 Lah. 292 ; 30 Cr, L. J. 167. In case of an 
attack by several persons all are responsible for results. 83 Ind. Cas. 636=26 Cr. 
L. J, 76= A. L R»''i925, , Oudh 284 ; see also 88 Ind. Cas. 273«26 Cr, L, J. 1105= A, 
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L R. 1925 Lah. 565. In order to bring the accused within the scope of fhis section 
it is necessary to come to a definite finding that the accused were acting in furtherance 
of the common intention of all, 90 Ind* Cas. 7o5 = A. I. R. 1925 Pat. 706. A 
person is not liable for mere presence. 12 O. L. J, 54«=86 Ind. Cas. iSo-36 
Cr. L- J. 710, 

This section has no application to s. 397. 99 Ind. Cas. 49=^28 Cr. L, J. I7=»A. 

L R. 1927 Lah. 149 : see also 82 Ind. Cas. 45 = 25 Cr. L. J. 1181 ; Jnd. Cas. 501 

= 27 Cr. L. J. 949«8 Lah. L. J. 453 = 27 Pun. L. R. 627 ; 28 Cr. L. J. 17 ; 28 Cr. 

L. J. 156 ; 8 L. L. J. 454 ; 51 C. 265 ; 81 Ind. Cas. 800 ; 7 A. 1 . C. R. 26. Where 

each of the several persons has got common intention to rob and if necessary to 

kill, each of them is guilty of the offence committed. 104 Ind, Cas. 630=28 P. L. R. 
583 = 28 Cr. L. j. 854.. 

This section can apply to a case under s. 304, Part II of the Indian Penal Code. 
31 C. W. N. 314 = 100 Ind. Cas. 718 = 28 Cr. L. J. 331 = 45 C. L. J. 131 = A. 1 . R. 
1927 Cal. 324. Where four persons take a woman out with the* intention of murder- 
ing her and when she is murdered by one of them all of them are guilty as principals. 

98 Ind. Cas. 113 = 27 Cr. L. J. I265 = A I. R. 1927 Sind. 85 ; A. I. R. 1930 Pat. 515 ; 
A. 1 . R. 1930 Lah. 338. Where several accused acting with one purpose beat the 
complainants and inflicted several injuries, all of them should be - convicted for 
causing grevious hurt in the absence of any evidence as to who used the weapon. 

99 Ind. ^ Cas. 90=28 Cr. L. J. 58 ; see also 81 Ind. Cas. 48 ; 85 Ind. Cas. 822. The 
same principle applies even where death results. 8 L. L. J. 198 = 95 Ind. Cas. 594=: 
27 Cr. L. J. 818 ; 94 Ind. Cas. 363 = 27 Cr. L. J. 619 ; 16 O. C. 19 ; 19 Ind. Cas. 497 j 
3 0 . W. N. 411=95 Ind. Cas. 283 = 27 Cr. L. J. 763 = ^. h R. 1926 Oudh. 367 ; 99 
Ind, Cas. 90 ; 24 W. R. Cr. 5 ; 2 P. R. 1889 ; 16 C. W. N. 909 ; 28 C. W. N. 170 : 
89 ind. Cas. 718 ; 28 C. W. N. 561 ; A. 1 . R. 1924 All. 78 j 6 Lah. L. T. 385 : 36 C. 
659=13 C. W. N. 680 ; 15 Cr. L. J. 484=24 Ind. Cas. 572. 

Three persons coming together with a view to assault armed with dangerous 
weapons attack a person. They must all be presumed to have the common intention 
and this section would apply. 27 P. L. R. 244=94 Ind. Cas. 134=8 Lah. L. J. 188= 
27 Cr. L, J. 566 ; see also 6 Lah. L. J. 385= 1925 Lah. 117 ; 6 Pat. 828=106 Ind. 
Cas. 591. ■ 

No distinct offence is created by this section only a principle of liability is laid 
down by it. 28 C. W. N. 170=38 C. L. J. 411. This section has application only 
in cases where there is a difficulty in finding out the exact part taken by each member 
I L. B. R. 233. But the accused must be one of the group which committed the 
illegal Act. 50 C. 4i = 74 Tnd. Cas. 267 = 1923 Cal. 453 = 24 Cr, L. J. 763. This 
section is based on the principle that where the purpose is common, the respon- 
sibility should also be such. 3 B. L. R, F. C. 44. So a party who is not cognisant 
of the intention of his companion is not liable. Where fight results into single 
combat and results into the death and injuries, principles of joint responsibilities do 
not apply. A. I. R. 1930 Lah. 485. In cases of joint commission of murder, in the 
absence of finding of common intention, none can be convicted of murder. A. I. R, 
1930 Sind. 99, But where the death oif the deceased was the result of the cum- 
mulative effect of the injuries caused by all the four assailant conjointly the case is 
within section 34 of the Penal Code and all of them are liable for murder- 4 Lah. L, J. 
277. Where in the course of a commission of a dacoity some alone use deadly 
weapons, this section applies to the case and all are liable to conviction 
under s. 397. 68 Ind, Cas. 817 = 23 Cr. L. J. 590. In order to justify the application 
of this section evidence of some distinct act by the accused, which can be regarded 
as part of the criminal act in question, must be required. 17 L. W. 21. 

In order to convict a person under this section some distinct act by the accused in 
furtherance of the common act must be proved. 17 Ind. Cas. 360 = A, I, R. 1923 
Mad- 187 ; 1921 ; M. W. N. 800 ; 2 Bur, L. J, 142 ; 90 Ind. Cas. 705 = 7 Pat. L. 
T. 3B8. 

Section 34 has no application in the construction of s. 398. A. 1 . R. 1928 
Bom. 52. 

Abetment — ^This section does not involve abetment and therefore does not 
imply any conspiracy and does not require proof that any particular accused was 
responsible for the commission of the actual offence. j8 C. W, N. 580. 
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85. Whenever an act, which is criminal only by ^reason of its being .aoiie 

. . with a criminal knowledge .or Intention, is 

When such an act is criminal several persons, each: of siicli persons who 

&TcrL°nal knowTedgf or 

intention. liable for the act hi the same manner as 

if the act. were done .by him .■ alone , with that 

knowledge or intention. 

Scope, This section makes it clear that, where a number of persons join in an 
act which is criminal only by reason of its being done with a certain knowledge or 
intention, each person is liable for the act to the content of his knowledge or 
intention ; in other words, that the Court or jury have to consider what was 
the knowledge or intention with which the persons joined in the act 31 C. W. N. 
314 ssB lo Ind. Cas. 718=28 Cr, L. J. 334=45 k*. J. i3i = A. LR, 1927 Cal. 324. 

“Where A and B unite in assaulting and resisting C, a public servant, m the execution 
of his duty ; A, not knowing C*s character, may be guilty only of an assault ; but 
B if he knowingly resists C. may commit the offence of obstructing a public servant 
’ _ „r ‘L If an act which is an offence in itself and 

reference to^ any criminal knowledge or intention on the part of the 

■ ■ ^ ’ *' - 

‘Morg'an md 


in the discharge of his public functions. 

without any. ^ * . ' « . . , - . 

doers is done by several persons, as if several commit a nuisance by carrying on 
an offensive trade, each of such person is liable for the offence.’W^o^5/z?z 
Macpherson. 

86. Wherever the causing of a certain effect, or an attempt to cause that 

effect, by an act or by an omission, is an offence, 
Effect caused partly by act jg to be understood that the causing of that 
and partly by omission. 

omission, is the same offence. 

Illustrations. 

A intentionally causes Z's death, partly by illegally omitting to give Z food, 
and partly by beating Z. A has committed murder. 

Notes.— When an offence is the effect partly of an act or partly of an omission 
It is one offence only. 28 C. W. N. 170=3^ k. J. 41* 

37. When an offence is committed by means of several acts, whoever 

intentionally co-operates in the commission of 
Co-operation by doing one of those acts, 

"“Several acts constituting an singly or jointly with any other person, 

^ commits that offence. 

}llustrati 07 is. 

[a) A and B agree to murder Z by severally and at different times, giving him 
small doses of poison. A and B administer the poison according to the agreement 
with intent to murder Z. Z dies from the effects of the several doses of poison so 
administered to him. Here A and B intentionally co-operate in the commission of 
murder, and as each of them does an act by which the death is caused they are both 
guilty of the offence, though their acts are separate. 

{b) A and B are joint jailors, and, as such have the charge of Z, a prisoner, 
alternately for 6 hours at a time. A and B, intending to cause Z’s death, knowingly 
co-operate in causing that effect by illegally omitting, each during the time of his 
attendance, to furnish Z with food supplied to them for that purpose. Z dies of 
hunger. Both A and B are guilty of the murder of Z. 

ic) A, a jailor, has the charge of Z, a prisoner. A, intending to cause Z^s death, 
illegally omits to supply Z with food ; in consequence of which Z is much reduced 
in strength, but the starvation is not sufficient to cause his death. A is dismissed 
from his office and B succeeds him. B, without collusion or co-operation with A, 
illegally omits to supply Z, with food, knowing that he is likely thereby to causes Z's 
death. Z dies of hunger. B is guilty of murder, but as A did not co-operate with B, 
A IS guilty only of an attempt to commit murder. 

i : Notes.— Where a number of persons, acting in concert with one another, caused 
death by beating the deceased with lathis, and the attack by them was a single and 
indivisible thing, held that all of them must be taken' to have intended to cause death 
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or lo have had every reason to know that the probable result of their joint act would 
be death. 35 A, 506= ii A. L. J. 804 ; 14 C- L. J. 615 ; 21 Ind. Cas. 663 ; 15 Bom. 
L. R. 303 ; 19 Inj. Cas. 331-14 Cr, L, J. 235 ; 40 A. 686 ; 47 Ind. Cas. 805 ; see 
also 73 Ind. Cas. 769-24 Cr. L. J. 673 -A. I. R. (1924) All 78, By section 37, when 
an offence is committed by means of several acts, whoever Intentionally co-operaets 
in the commission of that offence by doing any one of these acts, either singly or 
jointly with any other person, commits that offence. 29 C. W. N. 181 (189) = 52 C. 
197=541 C. B. J. 24^^^ Cas. 47 — 26 Cr. L. J. 431 (P. C.) ; see also 28 C. W. N. 

170 = 38 C. L. J. 411. 

Persons conce ned in crimi- 38. Where several persons are engaged 

nal act may be guilty of or concerned in the commission of a criminai 
different offences. act, they may be guilty of different offences by 

means of that act 


lUmiraiion, 


A. attacks Z under such circumstances of grave provocation that his killing of Z 
would be only culpable hornicida not amounting to murder. B, having ill-will towards 
Z, andjntendin^ to kill him, and not having been subject to the provocation, assists 
A in killing Z, Here, though A and B are both engaged in causing Z’s death, B is 
guilty of murder, and A is guilty only of culpable homicide. 

Notes.— When several persons are engaged or concerned in the commission of 
a criminal acr, they may be guilty of different offence by means of that act. 29 C. W. 
N. 181 (189)= 52 C. 197=41 C. L. J. 240=27 Bom. L. R. 148=23 A. L. J. 314 P. C 1 
see also A. l. R. 1927 Oudh. 313 = 28 Cr. L. J. 662=103 Ind. Cas. 198. Different 
punishment for different offence can be given to persons under s. 38. A. 1. R. 1931 
Lah. 749 = 32 Cr. L. J. 1219=12 Lah. 442. 

Oases.— Where in a quarrel, one accused person hit the deceased with a stick 
and another with an axe and the latter caused death and there was no proof of 
common intention, held, that the latter was guilty of culpable homicide while the 
former was guilty only of grievous hurt. A^ W. N. 18B2, 23. 

39. A person is said 


person 
‘•Voluntary.’* 


to cause an effect ‘Voluntarily,'^ when he 
causes it by means whereby hb mtended^^^^ 
to cause it or by means which at the lime of 
employing those means, he knew or had reason to believe to be likely to 
cause it. 

Illusirafions, 

A sets firGj by night, to an inhabited house in a large town, for the purpose of 
facilitating robbery, and thus causes the death of a person. Here, A may not have 
intended to cause death, and may even be sorry that death has been caused by his 
act; yet if he knew that he was likely to cause death, he has caused death volun- 
tarily. 

Voluntarily.— The English law by means of an artificial presumption viz, that 
a man is presumed to intend the natural or probable consequences of his own act 
gives to the words which denote intention, the meaning here annexed to “voluntarily”! 
•-‘Morgan and Macpherson 21. Where A intentionally aided the murderers by 
calling the deceased and bringing him into their power his action cannot be said to 
be Voluntarily^ within the meaning of s. 39. 1912 M. W. N. 1108=19 Ind. Cas 
207=14 Cr. L. J. 207, 

40. Except in the “chapters” and sections mentioned in clauses two and 
“Offence.” section, the word “offence” denotes 

a thing made punishable by this Code. 

In Chapter IV, “Chapter VA^' and in the following sections, namely, sec- 
tions 64, 65, 66, 67, 70, 1 09, no, 112, 114, 115, 116, tiy, 187, 194, 19s, 
2x4, 22I, 222 223, 2 24, 225, 3^9, 33O, 33I, 347, 348, 

308, 389 and 445 the word ‘ offence’^ denotes a thing punishable under this 
Code, or under any special or local law as hereinafter defined* 
ic i77> 201, 202, 2r2, 216 and 44T, the word 

‘offence^^ has the same meaning when the thing punishable under the special 
L P. Code — § 
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or local law is punishable under such law with imprisonment for a term of six 

moBlhs, or upwards, whether with or without fine, 

AmeBdmeiits.—S. 40 has been substituted for the original by Act 17 of 1870 
s 2 ■ The figures '64, 65, 66 and 71, in the second clause have been inserted ' by Act 
8 of 1882, and the figures 67 by Act X of 1886 s 21 (i). The word ‘chapters^’ has 
been substituted by Act Vm of 1930. 

The words ‘‘Chapter VA"’ were inserted by Act 8 of 1913, 

S. X 14— Section 114 has been intended to apply to special law by this section, 
29 C, 49fi* 

Notes.— Section 40 refers to definition of the word “offence*^' and not to 
punishment. A. 1. R. 1929 Rang. 203=7 Rang. 329=30 Cr. L* J. 961 = 118 Ind. Cas. 
637 (F. B.) “The word ‘offence* denotes a thing made punishable by this Code, 
It is obvious that the word ‘punishable' is here used according to a common idiom 
for ‘rendering a person liable to punishment* 5 for it is obvious that, in the strict and 
primary usage of the word nothing is punishable, and no person since Xerxes except a 
child with his doll, has ever supposed otherwise. The expression therefore, 
is incomplete*’.— in 3 Mad. H. C. Rep. App. it at p. 12. According 
to Innes /. ‘a thing made punishable’ means an act or omission which by this Code 
is constituted one to which a punishment is attached. Ibid at p. 21 ; see also 
5 B. 338 ; 7 A. 67. The abetment of an offence is an offence. 49 r. R. xo57 ; 
see also 24 C, W. N. 296= 54 Ihd. Cas. 78 ; so also an attempt to commit an offence. 
17 A, 120 (123). ‘‘Offences” include acts, omissions and abetments even under 
special or local laws. A. I. R. i93^ AIL 18=1931 A. L. J. 9 ^ 6^33 J* 236™ 

53 A. 642. Criminal law connotes only quality of such act or omission as are 
prohibited under appropriate penal provisions by authority of state, A. 1. R. 193^ 
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“Animal/' 47. The word “animar^ denotes any living 

creature, other than a human being. 

48. The word ‘‘vesseP’ denotes any thing made for the conveyance by 
“Vessel” water of human beings or of property. 


49. Wherever the word 
“Year’', : “month". 

50. The word 
“Section'’. 


or the word “month’V is used, it is to be 
understood that the year or the month is to be 
reckoned according to the British calendar. 

'section” denotes one of those portions of a chapter of this 
Code which, are distinguished by prefixed numeral 
figures. 

61. The word ‘‘oath” includes a solemn affirmation substituted by law for 
“Oath" oUh, and any declaration required or autho- 

rized by law to be made before a public servant, 
or to be used for the purpose of proof, whether in a Court of Justice or not. 

52. Nothing is said to be done or believed in “good faith” which is done 
“Good faith". or believed without due care and attention. 


refund grant made to member of society is not illegal and hence does not come 
under s. 506 1933 Cr, C. 711 = 27 S. L. R.^ 214=34 Cr. L. J. 884=1933 Sind. 196. 
Distribution of defamatory pamphlet causing provocation which is ground for 
civil action is illegal. 22 Cr. L. J. 513 = 22 Bom. L. R. 166 = 62 ind. Gas. 401. 
Having regard to the word “legally bound" in section 43, that section covers a 
breach of contract and not merely a lost. 58 B. 491 = 35 Cr. L. J. 1429= A, I, R, 
1934 Bom. 202. An omission by a Zaildar or his Sarbarah to give information of a 
riot in his village is not an illegal omission. 19 ?. R. 1886 Cr. Where a Deputy 
Jaildar stated in reply to an official question that he had no lands in a certain 
place and also a false statement to the same effect before the principal Assittant 
Collector, held that be could not be convicted of an offence under s. 177, as he 
was not legally bound “to furnish such information within the definition given 
in s. 43. " 14 M. 484=1 M. L. J. 741 = 1 Weir 109. The omission to fence a well 
in private premises at a distance of only eight yards from the highway, and open 
to it is not ''illegar* as defined by this section, and does not therefore constitute 
an offence. 6 M. 280=1 Weir, 245 = 7 hid. Jur. 247, see also T923 Rang. 140. 
Submitting false returns to a superior officer is illegal. 14 M. 484. As regards 
the meaning of the words "legally bound” vide 14 M. 484=1 M. L. J. 741 = 
Weir 109. 

44. The word “injury’’ denotes any harm whatever illegally caused 

^ „ to any person, in body, mind, reputation, 

or property. 

Notes. — The term “injury” as used in section 285 includes any harm illegally 
caused to the property of any other person, and is not confined to injury to the 
person only. 5 H. C. Cr. 57. It is simply an act contrary to law, 2 M’ H. C. R. 
158(160). A false charge against a person to the police may subject a person to 
a substantial injury. 5 C. 281. Threat to ruin another with ’cases, where the 

cases are not false, does not amount to injury. 30 C. 418 = 7 C. W. N 116^ see 

also 27 C. W. N. 479. An unlawful detention of a cart causes injury to*the cart- 
owner. I Weir 447. The term “property" is applicable only to something which 
is in existence. 17 P. R. 1898 Cr. ; see also 21 M. 74 (F. B.) A tenant dishonestly 
cutting and removing trees of the land-lord was acquitted as he had raised a bona 
fide claim of title bond on custom whether well-founded or not, 21 Cr. L. J. 
609=1 Pat. L. T. 318=57 Ind. Cas. 273. A threat of social boycott or that of 
labour boycott cannot be treated as a threat of injury. 1933 M. W. N. 736. 

45. The word “ life ” denotes the life of a human being, 

, . ,, unless the contrary appears from the 

context 


46. The 
“Death.” 


word 


“ death ” denotes the death of a human being, 
unless the contrary appears from the context. 



CHAPTER HI, 


Of Punishments. 

58. The punishments to which offenders are liable under the 
“Punishments” of this Code are- 

jRViA— Death j 
Secondly , — ^Transportation ; 

Thirdly , — Penal servitude ; 

fourthly — ^Imprisonment, which is of two descriptions, namely : -- 
\ (i)'- Mgorous, that is, with hard labour ; 


provisions 
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Good faith— The question of good faith must be considered^ with reference to 
the position of the accused and the circumstances under which he acted. The 
law does not exact the same care and attention from all persons regardless of the 
position they occupy, 12 B. 377. All acts must be done with due pre and attention 
21 M. 249, What is done by a person who in good faith believes himself to be bound 
to do it, or what is done in good faith for a man^s benefit, though in fact it causes 
harm to him, is not an offence (sections 76 and 88.) This explanation of good faith 
shews in what sense the above and 01 her similar cases are not to be understood. 
Mere good faith in the sence of simple belief, actual belief, with out any grounds of 
believing, is not sufficient ; the belief must be a reasonable not an absurd belief, 
that is, there must be some reasonable ground for it. Good faiili in fact or belief 
requires due car® and attention to the matter in hand The law' cannot mark, 
except in this vague way, the amount of care and attention requisite, but if a man 
takes upon himself an office or duty requiring skill or care, and a question arises 
whether be acted in good faith, be must shew not merely a good iniemion, but such 
care and skill as the duty^ resonably demands for its due discharge. The degree of 
care requisite will vary with the degree of danger which may result from the want of 
care : where the peril is the greatest the greatest caution is necessary. Simple belief 
may negative malice and is a strong argument against any criminal intention, but 
where the question is whether a Magistrate or other public servant is justifiecl in 
doing a certain thing, his justification must have a better foundation than his mere 
private belief ; for a man may be very foolish in believing himself justified and the 
law could not adopt so vague and unsafe a criterion . — Morgan aitd Macplierson, 
Where the accused seeing a stooping child in the early morning, in a place consider- “ 
ed by the villagers to be haunted, and considering the child to be a spirit or demon, 
caused his death by inflicting blows, before he discovered his mistake, held that he 
was properly convicted under s. 304 A, as he did not act in good faith, i. with due 
care and attention, ii P. R. 1888 Cr. A man cannot be convicted of perjury 
for having acted rashly and credulously and having failed to make resonable enquiry 
with regard to the facts alleged by him to be true. It must be fojjud that he made 
some statement which he knew or believed to be false or which he did not believe to 
be true. This finding should be arrived at independently of the definition of good faith 
in section 52 of the Code. 12 A. L. J. 550=36 A. 362 = 15 Cr. L. J. 579=25 Ind. Cas. 
331. “Due care and attention” implies genuine effort to reach the truth and not the 
ready acceptance of ill-natured belief. 17 Bom L. R. 82 = 3 Bom- Cr. C. 15=16 Cr. 

L, J, 177 = 27 Ind. Cas. 657. See also A. L R. 1934 Oudh. 124=35 Cr. L. J, 804=35 
Cr. L. J. 804, A search by the Police without complying with the provisions laid down 
in s. 165, Cr. Pro. code under ordinary circumstances is not an act done in good 
faith, 136 Ind. Cas. 60=33 Cr. L. J. 233=10 Pat. 821 = 13 Pat L. T. 62 = 1933 Cr. L, 
99= A. I. R. 1932 Pat. 66. If both the defamatory statement and its denial are 
published it cannot be said to be taking due care and attention. 145 Ind. Cas. 126= 
1933 Cr. C. 740-34 Cr. L. J. 926= A. I, R. 1933 All 434. Where proprietor 
is not entitled to cut bamboos, preventing his men from cutting bamboos or from 
removing cut bamboos is not in good faith, A. L R. 1931 Pat. 337=12 P, L. 
T. 556=32 Cr. L. J. 739. A sentence of fine imposed upon more than one prisoner 
individually and collectively is not a proper sentence. I Weir 30 = 5 M. H. C. App. 5, 
Where an offence is punishable with imprisonment and fine* fine need not necessarily 
be imposed. A. L R. 1925 Oudh. 
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(2) Simple ; 

Fifthly . — Forfeiture of property ; 

Sixthly — Fine. 

Notes—The punishments provided for offences by this Code arc contained in 
this chapter; but the mode of indicting', commuting and remitting punishments 
belong to the law of procedure,— Macpherson. Every conviction must 
be followed by a sentence A. W. N. 1884. 219. A sentence must be plain and 
complete by itself. 15 A. 208 ; 24 M. 13, In the case of technical offence, a 
nominal sentence is quite sufficient to meet the ends of justice. 16 P. R. 1910 
Cr. = 6Ind. Cas. 953. The maximum sentence whether of fine or of imprisonment, 
provided for by law, represents the sentence to be inflicted on extreme cases. 
Because a man may easily pay a fine is not a ground for ordering him to pay the 
maximum fine fixed by law, if the nature of the offence comm i ted by him is not of 
the most serious character, having regard to the description of the offence itself. 
A. 1. R. 1929 AIL 919=1930 A. L. J. 26=31 Cr. L. J, 88, List of punishments given 
in s. 53 is not exhaustive. 1933 Cr. C. 1146= A. 1 . R. 1933 Rang. 329, Imprison- 
ment should only be awarded to those who perform criminal acts, not 
only of technical but of criminal character. 134 Ind. Cas. 432—12 P. L. T. 
791 = 32 Cr. L. J. 1166= A. L R. 1931 Pat. 342. To impose a fine in addition to a 
substantial term of imprisonment except under extraordinary circiimstances is 
inappropriate. 35 C. W. N. 5 ^ 9=53 C. L. J. 455 = A. I. R. 1933 Cal. 710= 1931 
Cr. C. 9QO Tender age by itself is not sufficient to mitigate punishment. A. h R. 
1933 Cal I = 33 Cr. L. J. 837. in a senten^'e under s. 420 some sentence of im- 
prisonment must be given. A. I. R. 1929 All. 260=30 Cr. L. J. 340. Order under 
s. 562, Cr. Pro. Code is not punishment. 22 N. L. R. 166—74 Ind. Cas. 66. 


54 . In every case in which sentence of death shall have been passed, the 

. Government of India or the Government of the 

of death, ^ ]?l 3 Lce within which the offender shall have been 

sentenced may, without the consent of the offen- 
der, commute the punishment for any other punishment piovided by this Code. 

55 . In every case in which sentence of transportation for life shall have been 


Commission of sentence of 
transportation for life. 


passed, the Government of India or the Govern- 
ment of the place within which the offender shall 
have been sentenced may, without the consent 


of the offender, commute the punishment for imprisonment of either description 
for a term not exceeding fourteen years. 


56 , Whenever any person being a European or American is convicted 

„ , „ ^ , of an offence punishable under this Code with 

■>.» Co». Pball .he 

^ offender to penal servitude, instead of trans- 

portation, according to the provisions of Act XxIV, of iSSS ; 

Provided that, where a European or American offender would, but for 
. such Act, be liable to be sentenced or ordered 
Proviso as to sentence for transported for a term exceeding ten- 

norfoTliff'” “Ot for life he shall be liabll to be 

sentenced or ordered to be kept in penal 
servitude for such term exceeding six years as to the Court seems fit, but not 
for life. 

Amendment, — This proviso has been added by the Indian Penal Code (Amend- 
' ment) Act, 27 of 1870 s. 3, 

Penal servitude.— The punishment of penal servitude is only applicable to 
Europeans add Americans. 19 M, 483=1 Weir 298, 

57 . In calculating fractions of terms of punishment, transportation for 

^ ^ . life shall be reckoned as equivalent to trans- 

pSmeL. portation for twenty yegrs. 
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58. In every case in which a sentence of ■ transportation is passed; the 

offender, until he' Js transported, shall be dealt 
with .ill the ■ same ■manner:, as ^ sentenced; to 


Off e n d e r s sentenced to 


transporlalion how dealt 
until transported. 


with 


and. shall be held^ to 
his .sentence of trans" 


rigorous imprisonment, 
have been undergoing 
portation during the term of his imprisonment. 

Notes. — The Supreme Government appoints a place or places of transportalion 
within the British territories^ and the local governments give orders for the removal 
of persons sentenced to transportation to the places so appointed. — Morgan and 
Macpherson, 

59 . In every case in which an offender is punishable with imprisonment 
^ - for a term of seven years or upwards, it shall 

Transportation instead of competent to the Court which sentences 
imprisonment. offender, instead of awarding sentence of 

imprisonment, to sentence the offender to transportation for a term not less 
than seven years, and not exceeding the term for which by this Code, such 
offender is liable to imprisonment. 

Scope.’ — Under the provisions of this section, a sentence of transportation can be 
awarded in lieu of rigorous imprisonment for a similar terra, i W. R. Cr. Letters 5. 
Under the provisions of this section, a sentence of rigorous imprisonment should first 
be passed and then <"ommuted to one of transportation, i W._R. Cr. Letters 10. 
This section has no applicatton to sentences under a local or special law, but only to 
offenders coiivicfeed under the Penal Code, ii M. L. J. 127. But the commutation 
of two sentences, one of four years’ rigorous imprisonment and the other of three 
years* rigorous imprisonment to one of transportation for seven years is illegal. 2 Cr. 
L. J, 473. Transportation must not exceed the maximum term of imprisonment. 4^ 
I. A, 35 (P. C.) ; I. A. 43 (F. B.) The words “in every case’* in s. 59 were construed 
as meaning^ “on any charere’* or “for any offence’*. 2 Cr. L. J. 473. A sentence of 
transportation for 14 years passed upon a person found guilty of theft, after 4 previous 
convictions is illegal, as under s. 75. L P. Code (as amended by Act III of 19^0), 
the Court, if it awards sentence of transportation must sentence the convict to trans- 
portation for life. The Court may, however, in lieu of such sentence, sentence the 
prisoner to a term of ten years* imprisonment and under the provisions of s. 59. 1 . P. 

Code. 14 P. R. 1915 Cr. = i6 Cr. L. J. 554* The restriction imposed by s. 35, Cr. Pro, 
Code must be read with sections of the Penal Code which prescribe the limits of 
punishments for different offences. L. B. R. (1893-1900), 478. Transportation can 
not be awarded in default of payment of fine. 17 P. R. 1880 Cr. ; 8 Ind. Cas. 985 = 
25 Cr. L. J. 1161. This section enacts a general rule to the effect that in the case of 
offences for which no transportation is specially mentioned as a punishment and 
which are punishable with imprisonment for a term of seven years or upward, it is 
competent to the Judge to substitute a sentence of transportation as a substantive 
sentence for that of imprisonment. This section does not authorize the substitution 
of transportation for the imprisoment provided by the Court in default of payment 
of fine. 5 M. 28 = 1 Weir 30 ; see also 3 A. W. N. 116. This section applies only 
to cases where the punishment inflicted on one offence alone is seven years’ im- 
prisonment, and not to cases where it is made up by adding two sentences together 
and then commuting the amalgamated period to transportation. 2 W. R. Cr. ; 
S W. R. Cr, 44 I 3 W. R. Cr. 441 ; 63 P. 1866 Cr. ; 27 P. R* 1901. The Indian 
Penal Code in no instance specifically provides transportation for any term short 
of life as punishment and s. 59 is the only authority for passing sentences of 
transportation for short periods, 14P. L. R, 1904= i Cr. L. J. 89=31 P. R. 1903 
Cr. The proper procedure in cases where a Judge desires to pass a sentence of 
transportation for a term is to pass a sentence of rigorous imprisonment and 
then, under this section, commute the sentence to one of transportation. L. B. R. 
(1893-1900) 483, but see i L. B. R. 292 by which this is overruled. A sentence of 
transportation cannot, under s. 59 1 . P. Code, be for a period less than 7 years 
whatever might be the charge. 8 W. R. Cr, 2. A period of ten years is the maximum 
; which a sentence of transportation under ss. 412 and 59, must not exceed. 5 
. W, R, Cr. 16. In order to make this section applicable, (i) the offence 
must be such asi could be punished with seven years* imprisonment or more ; 
(2) no sentence of imprisonment for a shorter period than seven years can be passed 
in any case. 4 L. B. K. $$^6 Cr. L. J. 290 ; see also 17 F. R. 1880 Cr. This 
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Sentence may be (in certain 
cases of imprisonment) whol- 
ly or partly rigorous or 
simple. , 


[Repealed by Act 16 of 


section has no application to sentences under a special or local law. n M. L. J. 
127. The High Court on appeal cannot enhance the sentence by [.imposing a 
sentence of transportation for a term of years exceeding the maximum term for which 
a sentence of imprisonment can be imposed. 40 M. L. J. 194 = 33 L. J. 222-59 

Ind. Gas. 926 F. C. Where the offence is punishable with transportation for life or 
imprisonment for a term often years, if a sentence of transportation for a term less 
than life is awarded, such term cannot exceed the term of imprisonment namely, ten 
years. 52 Ind, Cas. 49=20 Cr. L. J. 561. 

60. In every case in which an offender is punishable with imprisonment 

which may be of either description, it shall be 
competent to the Court which sentences such 
offender to direct in the sentence that such 
imprisonment shall be wholly rigorous, or that 
such imprisonment shall be wholly simple, or 

that any part of such imprisonment shall be rigorous and the rest simple. 

Notes-— Four men were convicted under s. 459 I. P. Code and sentenced to a long 
term of imprisonment and fine. It appearred that the accused belonged to an humble 
walk of life. ^ that under these circumstances it was not necessary to impose 

fine in addition to substantial sentence of imprisonment. 30 P. L. R i2‘;=ii7 Ind 
Cas. 802 = 30 Cr. L. J. 838 ; 30 P. L. R. 168. 

61. [Sentence of forfeiture of property I 
1921\ 

62. [Forfeiture of property in respect of offenders punishabfe with death, 
transportation or imprisonment] Repealed by Act 16 of lg21\, 

63. Where no sum is expressed to which a fine may extend the amount of 

Amount of fine fine to which the offender is laible is unlimited, but 

shall not be excessive. 

Object.— The difficulty of frarning any generel rule for the limiting of fine has 
always been felt. The rule here laid down, that excessive fines shall not be imposed 
follows the words of the Bill of Rights (i Will and Mary St. 2. C. 2). In cases which 
are not very heinous, the amount of fine, which the Courts may impose is, as has been 
shown above, limited by the Code ; but in serious cases the amount is left to their 
descretion. — Morgan and MaCpher son. 

Civil cases. — ‘dn every cases in which fine is part of the punishment of an 
offence, it ought to be competent to the tribunal which has tried the offender actin<y 
under proper checks, to award the whole or part of the fine to the sufferer, provided 
that the sufferer signifies his willingness to receive what is so awarded in full satisfac- 
tion of hisxivil claim for reparation. If the Criminal Court shall not make such an 
award or if the sufferer shall not be satisfied with such an award, he must be left to 
his civil action. But if, in such an action, he recovers damages, the fine ought, in 
our opinion, to be employed, as far as the fine will go, in satisfying those damages 
The plan we propose would not be open to the strong and indeed unanswerable 
objections which Mr. Livingstone has urged against the plan of blending a civil and 
criminal trial together. Yet we think it likely that our plan could in a great majority 
of cases render a civil proceeding unnecessary. We are happy to be able to quote 
the high authority of Mr. Livingstone in favour of the doctrine that every fine 
imposed for an offence ought to be expended, as far as it will go, In paying any 
damages which may be due in consequence of injury caused by that offence^* — 
Note A. 

Anaount[ — A fine should be fixed with due regard to the circumstances of the 
case in which it is imposed and the condition in life of the offender, 18 P. R 
1878 Cr. ; 20 P. R. 1895 Cr. ; U, B. R. (1897-1901) Vol. L 244. Capacity 
to pay fine must be considered. 8 L. L. J. 143=27 Cr. L. J 480=27 P‘ L. R. 
199=193 Ind. Cas, 704 ; see also 30 P. L. R, 168 ; 5 L. L. J. 271 = 24 Cr, L. J, 
278=71 Ind. Cas. 998. Where an accused is convicted under different sections to 
fine, he by paying into Court certain amount can impliedly request to appropriate 
it to a particular:!; offence.^-j A. I. R. 1931 Sind. 73=24 S. L. H. 437. The Court 
of Session and the High Court can inflict fine to any amount. 7 W. R. 37. An 
order for daily fine is not legal. 25 W. R. 9 ; 20 W. R. 64 ; 27 C. 565 ; 18 W. R. 
44. Under no circumstances is a Magistrate justified in passing or confirming 
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a sentence of fine upon the /accused which' he has every reason to believe ' thC' 
accused cannot possibly' pay. L. 'B. R. (187.2-— 1892) 483. • The intention 'of the 
framers of the Penal Code, was that, "fines inflicted should. not :be 'disproportionate 
to all possible means ..of the ■criminals, if Magistrates sh 011 kl not be influenced, by 
the consideration that the c.rimiiials.. though poor,, .are backed up', by^ .the iiifluentia! 
persons. Rat Un. Cr. G. 553~Gr. Rg. 34 of Ig9i. 


64 . In every case :'of an offence' punishable with imprisonment as well 
^ ' ^ M ^well ' ■^as fine, in which the offender is 
Sentence a fine, whether with or without 

or non-pay n, . imprisonment, and in every case of an offence 

punishable zviifh imprisonment or fine or with fine only# in which the oiiender 
is sentenced to a fine ; 

it shall be competent to the Court which sentences such offender to direct 
by the sentence that, in default of payment of the fine, the offender shall 
sufler imprisonment for a certain term, which imprisonment shall be in 
excess of any other imprisonment to which he may have been sentenced, 
or to which he may be liable under a commutation of sentence. 

Act VIII of 1882 .— Section I of Act VIII 1882, extends this section to all 
local and special Acts, whether passed before or after the General Clauses Act, 
1868, but does not extend it to general Acts of the Governor-G-eiieral in Council 
passed prior to i 858 . L. B. R. (1872—1892), 473; but see 6 Bom. L. R. 357- 1 
Cr. L. J. 327. 

Imprisonment in default of fine. — The sentence of imprisonment in default 
of fine should bear some reasonable proportion to the amount of fine. L. B. R. (1872— 
1892) 353. A sentence of imprisonment may be imposed in default of a seiitence 
of a fine in an offence under s. 391. Municipal Act. 58C. 1293 — 35 C. W. Inc 865. 
A sentence of imprisonment in default of a fine to run concurrently with any 
other sentence should not be imposed. 13 1 Ind. Cas. 6i = A. L R. 1931 Rang. 51 — 
=s 1932 Cr. C. 153. Imprisonment in default of fine cannot be increased to exceed 
the aggregate punishment awarded in lower Court. 3 Pat. 638=* 5 P. L. T. 622 = 
12 Ind. Cas. 50=25 Cr. L. J. 1186. An offence under a special law is not punishable 
with imj>risonment in default of payment of fine uuder this section. The law does 
not require that imprisonment should be awarded in default of payment of fine 
30 P. R. 1878 Cr ; see also 3 M. H. C. R. 9 ; 6 M. H. C. R. 40 ; 6 Bom. L. R. 375 ; 15 
C. W. N. 906 J but see 20 A. 95 ; 18 M. 490. 

65 . The term for which the Court directs the offender to be imprisoned 
^ ^ in default of payment of a fine shall not exceed 
" te,. of imprison™.,. ,Moh 

prisonment and fine, award- maximum fixed for the offence, if the 

able. offence be punishable with imprisonment as 

well as fine. 


Scope.— The words "'h'mprisonraent as well as fine*' contained in this section, 
must be held to include ‘^imprisonment and fine” and also ‘‘imprisonraent or fine,'' 
L. B. R. (1893-1900), 494. A sentence of 5 months' imprisonment in default 
of fine, when the maximum sentence for the offence is one year's imprisonment, is 
illegal. 25 Cr. L. J. iio (i). The provisions of ss. 65 and 67 equally apply to 
punishments inflicted under speciallaws like the Bombay Gambling Act. 20 S. L. R.*3i 
= 27 Cr. L. J, 90 = 91 Ind. Cas. 394= A. I. R. 1926 Sind 144. Where an offence is punish- 
able with one yearns imprisonment an imprisonment for five months for non-payment 
of fine is illegal. A. I. R. 1925 Oudh. 109=81 Ind. Cas. 985 = 25 Cr. L. J. n6i. Section 
67 does not apply to cases where the offence is punishable either with imprisonment 
and fine or with imprisonment or fine. To the latter class cf cases, s. 65 applies and 
the imprisonment in default of payment of fine cannot exceed one-fourth of the 
maximum term of imprisonment provided for the offence, 22 M. 338=1 Weir 3^ ; 
see also 1898 P, J, 494. A Magistrate is not authorized to pass a sentence, under 
section 33 of Cr. Pro. Code in excess of the term of section 65. 10 xM. 165 F. B ; 6 W. 
R. S 7 ,5 I A 46. In the case of assault, a sentence of Rs. 50 fine and in default one 
' imprisonment, is illegal. 16 W, R. Cr. 42. In case of conviction under three 

charges of bribery 1 8 months* rigorous imprisonment, i. e, six months under each 
count m default of .pajrment of fine can be awarded by a Magistrate of the first class 
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on the strength of this section. 3 Pv W. R. Cr. 1919. Sentence of four months and 
two months in default of payment of fine for and offence under S. 225 (d) of 
the Penal Code is illegal. 22 Cr. L. J. 145=3 Lah. L J- 346=59 Ind. Gas. 840. 15 days' 
imprisonment in default of payment of fine for an offence under s. 160 Penal Code 
is not legal. 1 1 L. J. 426 ; see also A. I. R. 1934 AIL 1031 = 1934 Gr. G, 1338, A 
sentence of 6 months’ rigorous imprisonment in default of payment of fine, when the 
maximum sentence for the offence is one year’s imprisonment is illegal. 25 Gr. L. J. 
116=81 Ind. Gas. 985.^ Where, for an offence imprisonment as well as fine could be 
awarded, the term of imprisonment to which the accused will be liable in default of 
payment of fine must not exceed one-fourth of the maximum term of imprisonment 
awardable for the offence. S. C. 65 Oudh. 

Principle. ‘*The next question which it becomes our duty to consider was this ; 
When a fine has been imposed what measures shall be adopted in default of 
payment f And the two modes of proceeding, with both of which we are familiar, 
naturally occurred to us. The offender may be imprisoned till the fine is paid, or 
he may be imprisoned for a certain term, such imprisonment being considered as 
standing in place of the fine. In the former case, the imprisonment is used in order 
to compel him to part with his money ; in the latter case, the imprisonment is a 
punishment substituted for another punishment. Both modes of proceeding appear 
to us to be open to strong objections. To keep the offender in imprisonment 
till his fine is paid is, if the fine be beyond his means to keep him in imprisonment all 
his life : and it is impossible for the best Judge to be certain that he may not 
sometimes impose a fine which shall be beyond the means of an offender. On 
the other hand, to sentence an offender to fine and to a certain fixed term of 
imprisonment in default of payment, and then to leave it to himself to deter- 
mine whether he will part with his money or lie in gaol, appears to us to be a very 
objectionable course. The high authority of Mr. Livingstone is here against us. 
We regret we cannot agree with him; the object of the penal law is to deter from 
offences, and this can only be done by means of inflictions disagreeable to offenders. 
The law ought not to inflict punishments unnecessarily severe ; but it ought not 
on the other hand, to call the offender into council with his Judge, and to allow 
him an option between two punishments. In general, the circumstance that he 
prefers one punishment raises a strong presumption that he ought to suffer the 
other, We are far from thinking that the course which we propose is un- 
exceptionable, but it appears to us to be less open to exception than any other which 
has occurred to us. We propose that at the time of imposing a fine the Court shall also 
fix a certain term of imprisonment which no offender shall undergo in default of 

of payment But we do not mean that this imprionment shall be taken in full 

satisfaction of the Report of the Law Commissioners^ Note A. 


66 . 


The imprisonment which the Court imposes in default of payment 
of affine may be of any description to which 
the offender might have been sentenced for the 
offence. . 


Description of imprisonment 
for non-payment of fine. 


Notes. — Where the offence is punishable with rigorous imprisonment in that 
case the sentence in lieu of fine would be also rigorous imprisonment. 7 W. R. 51. 

67 . If the offence be punishable with fine only, “the imprisonment which 
, . . the Court imposes in default of payment of the 

fine shall be Simple, and” the term for which the 
punishable with fine only. Court directs the offender to be imprisoned, in 

default of payment of fine, shall not exceed the 
following scale, that is to say, for any term not exceeding two months when 
the amount of the fine shall not exceed fifty rupees^ and for any term not 
exceeding four 7nonths when the amount shall not exceed one hundred rupees^ 
and for any term not exceeding six months in any other case* 

. Scope. This section refers only to cases in which the offence is punishable with 
fine only. 22 M. 238= i Weir 32. This section does not authorize a sentence of 
rigorous imprisonment in default of payment of fine in the case of a conviction under 
s. 61 of the Stamp Act. 40 P. R. 1880 Cr. The sentence of imprisonment, awarded in 
default of payment of fine passed on a person sentenced under s 290 1 . P. C. should 
be simple and not rigorous. 5. B. H. C. Cr. 45. The provisions of ss. 65 and 67 
I, P. C. equally apply to punishments inflicted under special law like the Bombay 
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Ganibling;Mt.,20:S;^:L.- R.. S^^ 9 y M. Gas.. 394^'=27'Gr. L.. J. go^A* L ,R. 1926 
Sind 144. . . 

68. The irapriso'nment.-'which is.imposecl in default 'of payment' of a fine 
, . . shall terminate' wlienever that . fine is, , either . paid 

on“ aymeSTf fine® 


Termination of imprison- 
ment on payment of propor- 
tional part of fine. 


69 . If, before the ■ expiration of the term of 
imprisonment'fixed'' in' 'default :';of: payment,, '.such , 
a. proportion of the fine '.be paid, oi* ' !e?ied That 
the term of imprisonment suffered in deiauR^ 
payment is not less than proportional to the part of the fine still unpaid, the 
imprisonment shall terminate. 

Jllustratiom* 

A is sentenced to a fine of one hundred rupees, and to four months* imprisonment 
in default of payment. Here, if seventy-five rupees of the fine be paid or levied 
before the expiration of one month of the imprisonment, A will be discharged as soon 
as the first month has expired. If seventy-five rupees be paid or levied at the time 
of the expiration of the first month, or at any later time while A continues in impri- 
sonment, A will be immediately discharged. If fifty rupees of the fine be paid or 
levied before the expirafioii of two months of the imprisonment, A will be discharged 
as soon as the two months are completed. If fifty rupees be paid or levied at the 
time of the expiration of those two months or at any later time while A continues 
in imprisonment, A will be immediately discharged. 

Notes. — Having undergone a portion of the alternative imprisonment provided 
for non-payment of fine a person is not discharged from payment on the proportionate 
portion of the fine. A. W. N. 1882, 85. A sentence of imprisonment in default of 
fine is illegal in a conviction under s. 3 of Act. XXXI of 1850, since s. 69, 1 . P. Code, 
applies only to conviction for offences under the Penal Code. Rat. Un. Cr. C. 40. 


The fine, or any part thereof which remains unpaid, may be levied 
leviable within six passing of 


70 . 

yIa«%rdur‘in7iinprisonment sentence, and if, under the sentence, 'the 

offender be liable to imprisonment for a longer 
period than six years, then at any time previous to the expiration of that 
^ , T i. - period; and the death of the offender does not 

discjmrge from the liability any property which 
would, after his death be legally liable for his 

debts. 

Notes. The fact of a Magistrate having written off a fine as irrecoverable is no 
bar to the realization thereof at any time within the period allowed by law, if it 
subsequently appears that the person from whom the fine was due, has acquired the 
the means of paying it. 3 A. L. J. 818. This section is not applicable to immoveable 
property. 5 B. H. C. R. 63 ; 20 C. 47 ^. Even after imprisonment in default of payment 
of fine, the properly of the accused maybe seized by distress and sold. 3 W. R. 
Cr. 61 ; 23 A. 497. After a lapse of seven years a prisoner’s property is saved but 
he may be personally arrested. Rat. Un, Cr. C. 207. 

71. Where anything which is an offence is made up of parts, any of which 
Limit of punishment of Pam is itself an offence, the offender shall not be 

offence made up of several punisuecl with the punishment of more thun one of 
offences. such his offences, unless it be so expressly 

provided. 

‘‘Where anything is an offence falling within two or more separate defini- 
tions of any law in force for the time being by which offences are defined or 
punished, or 

one would, by itself or 
the msely^ constitute, an offence, constitute, when, combined, a different 
offence, = 
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“the offender shall not be punished with a more severe punishment ihan the 
Court which tries him could award for any one of such offences/’ 

Illustrations. 

(a.) A gives Z fifty strokes with a stick. Here A may have committed the offence of 
voluntarily causing hurt to Z by the whole beating and also by each of the blows which 
make up the whole beating. If A were liable to punishment for every blow, he might 
be imprisoned for fifty years, one for each blow. But he is liable only to one punish- 
ment for the whole beating. F 

f.'® ^ interferes, and A intentionally strikes Y, here 
as me blow given to Y is no part of the act whereby A voluntarily causes hurt to Z 
A IS liable to one punishment for voluntarily causing hurt to Z, and to another for the 

blow given to Y. 

Amendments. The clauses quoted have been added by Act 8 of 1882, s. 4. 

^ Scope. This section contemplates several punishments for an offence against 
tte same law and not under different laws. 19 Cr. L. J. ISZ; i Pat L T 
This section provides that where anything which is an offence, is niade up 
of parts in Itself an offence, the offender shall not be visited with punishment 
T one of such of his offences Unless it be so expressly provided 

l b. R. (1872-1892), 476 L. B. R. (1872-1892)', 
492 ; A. W. N. 1903, 26.^ The inHiction of separate punishment awarded is not in 
violation of me law, provided that the aggregate punishment awarded is not in excess 
of what the Court could indict for either of the offences. 4 C. L. J. go. But the 
conviction of prisoners for two offences, when the one offence formed an integral 
portion of the other, is illegal, i Agra H. C. R. 31 ; or in other words, where 
substantially, only one offence has been committed, the several acts which, taken 
together, constitute that offence, cannot legally be treated as separate offences. 

12 W. R. 2--3 B. L. R, (A. G.) 14 ; A. I. R. 1930 Lab. 266. The offence of cons- 
piracy IS a separate offence from the offence of participation in a particular dacoity 
or the dishonest reception of property stolen in a dacoity knowing it to be stolen, 
separate sentences can be awarded to run consecutively for participation in dacoities 
and to this case can also be added consecutive sentences of participation in conspiracy 
A. 1. R. ip8 Oudh. 507. Offences under sections 366 and 376 for having kidnapped 
and raped a married girl does not form part of the same transaction and separate 
sentences can validly be passed and section 21 is no bar to the same. 7 Lah. 484=00 
Ind. Cas. 344f 2B Cr. L. J. 137 = 27 P. L. R. 802 = A. I. R. 1927 Lah. 88. An offence 
under s. 144, is not one of which actual theft is a necessary ingredient. Therefore 
separate convictions for an offence under s. 144 and for theft could be awarded. 

8 C, W. N. 519=1 Cr, L. J, 449. Where an accused person is convicted of wearing 
the garb of a police constable, under s. 171, L P. C. and of personating by means of 
such garb a police constable, and, as such, ordering a person to be kept in custody 
under s. 170 I. P. Code, held that only one sentence ought to be passed on him 
under s. yi. Rat. Un. Cr. C- 405. To pass sentence in an offence under s. 147 and 
also under s. 325 read with s. 149 1. P. Code is illegal 35 C. W. N. 345 = 134 Ind. 
Cas, 1041 = A. L R, 1931 Lah. 606 ; see also A. 1. R. 1930 Lah. 1044= 129 Ind. Cas 
221 = 32 Cr. L. J. 249===X93 o Cr. C. 1220 ; 66 M. L. J. 572 = A. I. R. 1034 Mad* 
3BB= 1934 M. W. N. 8=57 M. 643== 150 Ind. Cas. 977=35 Cr. L. J. 1226; 1932 M* 

W. N 547 ; A. I. R. 1932 Rang. 184 ; 145 Ind. Cas. 9^3=1033 Cr. C. 1417=1933 
A. L. J. 1 178= A. I. R. 1933 All. 819 ; A. I. R. 1933 Mad. 338=56 M. 481 = 34 Cr 
L. J. 373=1933 Cr.C. 441 = 64 M. L. J. 314=1933 M. W, N. 254. But if several* 
injuries are inflicted in persuance of a common object, separate sentence under ss 147 
and 323 are valid. 145 Ind. Cas. gi3=i933 Cr. C. 1417 = i933 A. L. J. 1178= A. L R. 
1933 AIL 819. Separate sentences under ss. 147 and 325 read with s. 149 are not 
legal. 33 Cr. L. J, 1 = 35 C. W. N. 345 = A. I. R. 1931 Cal 606. Section 71 does not 
apply to conspiracy as defined in s. 120 B. A. I. R. 1933 Nag. 252=1933 Cr. C. 936. 
Section 71 applies only where there is an offence made up of parts any one of which 
parts is itself an offence. A. I. R. 1933 Pesh. 99= 146 Ind. Cas. 7. In case of a trial 
for several offences, a conviction for each such offence must follow always and a 
separate sentence must be passed in respect of each such conviction. 26 S. L. R. 

416. In an offence of only one beating, the conviction should be only under s. *325 
and not also under s. 323. 1933 M. W. N. 244^ Separate convictions for s. 147 and 
347 are legal. Aggregate sentences should not exceed that for graver offence 
140 Ind. Cas. 752=“ 34 Cr. L. J. 81 = 13 P- L. T. 588=A.-I. R. 1932 Pat 335. In case 
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of conviction under ss. 147 and 323. separate sentence is legal A. I R. 1933 Mad. 
338 = 56 M. 481 = 31 Cr. L. J. 273== 37. M., L. W. 250*64 M. ;L. J. 314. Where 
persons are charged^nder s, 147 and as a consequence of that under s. 304, the 
case comes within^s/71 and separate sentences are forbiddexi on each of two charges. 
35 C. W. N. 184== A. I. R. 1931 Cal 450*32 - Cr. L. J. 890. In ' case^ of .charge of 
picketiing against accused, '’two separate sentences ; under both Criniiiial Law 
Amendment Act and Ordinance are illegal 142 Ind. Gas. 21*64 M. L. J, 351 = 34 
Cr. L. J. 277*1933 M, W. N. 546* A. I. R. 1933 , Mad. 337* Manufacture of excisable 
articles includes possession of materials and articles. Persons convicted of former 
should be leniently dealt with for latter. A. I R. 1933 All 438*34 J* 641* 

1933 A. L. J. 746* 1933 Cr. C. 744* 

]^otes. — Separate sentence can be awarded to run consecutively for participation 
in separte dacoities and to these can also be added a consecutive sentence of 
participation in conspiracy. A. 1 . R. 1928 Oudh. 507. Where a person caused the 
death of two persons by one rash and negligent act committed at the same time and 
place, he can be convicted for the offence as one act under this section. Rat. tJn. 
Cr. C. 852. The prisoner at the same time and place stole some cattle which 
happened to belong to different owners. The Magistrate tried the act as constituting 
three offences, and on the prisoner’s plea of guilty, sentenced him to one 
year’s rigorous imprisonment on each. Held^ that there was only one offence 
under this section. L. B, R. (1872—1892), 168. Where two persons, are robbed in 
one continuous transaction by a dacoity, the Magistrate is barred by the first clause 
of this section from punishing the accused for more than one of the offences charged, 
L, B. R. (1872—1892) 440. Distilling spirits and possessing spirits obtained by such 
distillation are not distinct offences and a double sentence is prohibited. U. B. R. 
1904, 1st Qr. Penal Code I*i Cr. L. J. 552. The phrase constituting an offence as 
it occurs in the section must be understood to refer to the definitions of the offences 
as enunciated in the code itself, irrespective of the identity or non-identity whereby 
several acts are proved. 10 A. 58* A. W. N. 1887, 274. 

Whether there are different definitions of the same offence or whether the same 
offence is provided for in different sections or by separate and different provisions in 
the code, the accused under no circumstances, should be sentenced to a greater 
punishment than the highest penalty contained in one of the provisions under 
Which he may be convicted. 14 A. L. J. 738 = 17 Cr. L. J. 418*35 Ind. Cas. 97S. 
An accused cannot in addition to being convicted under s. 147, be also convicted 
under s. 375 although it be shown that he himself, caused grievous hurt to the 
opposite party, 3 Pat. L. J. 641*48 Ind. Cas. 677 ; see also 51 C. 79*28 C. W, N. 
347*81 Ind. Cas. 593=25 Cr. L.^. 945 5 31 C. W. N. 532*28 Cr. L. J. 484*101 Ind. 
Cas. 650. House-breaking by night i» not a necessary concommittant of the offence 
of rape though it may be the main and in fact the only object the accused may have 
in view. 75 Ind. Cas. 77=24 Cr. L. J. 877*1933 Lah. 291. Separate sentences for 
abetment of separate offences is quite legal 1923 Cal 403. W here a person is 
proved to have taken part in a particular dacoky and also to have been a member 
of a gang of dacoits, separate sentences could be passed on him. 10 O. & A. L. R. 
988. The imposition of separate sentences under s. 342 1 . P. Code read with section 
149 is not legal. 40 C. L. J. 85 ; see also 8 C. W. N. 483. 

This section may be invoked to relieve the offender under s. 323 if that is stated 
to be the common object of the unlawful assembly under s. 147. and separate sent- 
ences under ss, 147 and 323 or 325 read with s. 149 I. P. Code are illegal 2 Pat. 
L. T. 91 = 61 Ind. Cas. 833*22 Cr. L. J. 449 ; see also 2 Pat. L. T. 316 = 63 Ind. Cas. 
830*22 Cr, L. J. 703 ; 105 Ind. Cas. 828= A. I. R. 1927 Mad. 970^53 M. L. J. 656. 

A Court cannot pass consecutive sentences in respect of conviction under ss. 394 
and 397 based on the same set of facts. 89 Ind. Cas, 390^35 Cr. L. J. 1350. 
Preparation for committing dacoity and assembling for doing it are distinct offences. 
A. I. R. 1925 Lah. 1 19 (2). Separate sentences for the offence of rioting and 
hurt are legal when it is found that each person took an individual part in the 
assault. 41 C. L. J. 471*89 Ind. Cas. 241*26 Cr. L. J. I297 = A. I. R. 1925 Cal 
1039; 40 C. 51 1. There is nothing in section 71 that in any way restricts the 
power of the Court under s. 35 of Cr. Pro. Code of 1923. Therefore separate 
sentences can be passed under s. 35 as amended for an offence of house-breaking 
at night with intent to commit theft under s. 457 I. P. Code and of theft of orna- 
ments from that house under s. 380 L P, Code and the sentences of imprisonment 
can be made to run one after another. 88 Ind Cas. 997*26 Cr. L. J. 1253*41 Cr. 
Lx J, 
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^ The force necessary to constitute the offence of rescuing a cattle may fall short 
of ‘‘causing bodily pain’^ and if further force is used which does cause bodily pain, 
the offences which are involv'ed and are complete by mere use of criminal force have 
been exceeded and that excess constitutes another offence, viz , that of causing hurt 
or causing whatever more serious form of bodily hurt has been the result In such a 
case separate sentences for the offences of causing hurt and of rescuing cattle may 
legally be passed. 39 M. L. T. 543=105 ind. Cas 8o6=(i927) M. W. N. 850 = 53. 
M. L, J. 653, Where a person was tried on charges under ss. 366 and 376 L P. 
Code, for having kidnapped and raped a married girl and convicted under both the 
sections and separate sentences were passed. Held^ WM the two offences did not 
form part of the same transaction, and that separate sentences could validly be 
passed and s, 71 !. P. Code was no bar to the same. A. I. R. 1927 Lah. 88=7 Lah. 
434=99 Ind. Cas. 344=28 Cr. L. J. 136 ; see also 8 Bom. L. R. 120 ; 75 Ind. Cas. 
77. Separate^ sentences for rioting and causing grievous hurt are illegal when the 
grievous hurt is not caused individually. 16 A. I2i ; 16 C. 442 (F. B.) j 3 C. W. N. 
761 ; I I C. 349 ; 4 C, W. N. 245 ; 17 B. 260 (F. B.) ; 31 P. R. 1916 ; 4 P. R. 1901 1 
10 Pat. L. T, 136= 1 16 Ind. Cas. 523 ; 10 Pat L. T. 353 = A. L R. 1929 Pat 263 ; 
but see 7 A. 757 (F. B.) ; lo A. 58. But when the grievous hurt is caused indivi- 
dually such sentences are legal. 17 B. 260 ; 19 C. 105 ; 12 C. 495 ; 7 A. 29. 
Where the common object of the rioters was the rescue of the first accused from a 
lawful custody, held that, although both the offences of rioting, and rescuing from 
custody may have formed '‘parts of one transaction,’’ each of the offences was several 
and distinct, i Weir 34. A Court cannot legally pass separate sentences under ss. 307 
and 392 1. P. G. with reference to the provisions of s. 71 of the same Code. 8 C.P. L. R. 
Cr. 23. The first clause of this section precludes the imposition of separate sentences 
for the two offences in ss. 326 and 397. 30 ind. Cas, 439=16 Cr. L. J. 615=1915 M. 
W. N. 544. The infliction of separate punishments under sections 352 and 342 of 
the Code is not^ in violation of the law provided that the aggregate punishment 
awarded is not in excess of what the Court could inflict for either of the offences, 

4 C. L. J. 90=4 Cr. L. J, 69. Where the intimidation by throwing a knife forms 
part of the assault in the case, an accused cannot be punished both under sections 
354 and 506, 12 Cr. L. J. 242 = 10 Ind. Cas. 771 ; see also 6 L. B. R. 160= 19 Ind. 
Cas. 167 = 14 Cr. L, J. 167. Where the accused stole eight buffaloes belonging to 
two different persons, he should be charged with stealing eight buffaloes belonging to 
A. and B. L, B. R. ( 1872 — 1892 ). 475. If the offence committed by a prisoner is 
made up of parts lurking, house-trespass and theft, a double conviction is illegal, 
Book-Cir 2 of 1864. Oudh ; L. B. R. (1872 — 1892) 390. When the members oi an 
unlawful assembly become guilty of rioting and when violence is used, they cannot 
be convicted and sentenced separately fo** rioting and causing hurt. 161 P, L. R. 
1911 = 12 Cr. L. J. 236= 10 Ind. Cas. 278. Where the accused being convicted of 
rioting under section 147, and of causing grievous hurt in the course of the riot 
under sections J49 and 325, was separately sentenced for each offence, held that 
section 71 was inapplicable to the case and that the separate sentences were therefore 
justifiable. 8 P. R. 1895 Cr., see also 9 A. 645 ; 52 P. R. 1901 ; 16 C. 725 \ 17 B. 
290 (F. B.) ; 31 P, R, 1894 Cr ; 9 W. R. Cr. 5 ; 7 W. R. Cr. 60 ; ii C. 349 ; 7 A. 757 
(F. B.) ; 16 C, 442 (F, B.). A person having four counterfeit coins in his possession, 
but uttering only one of them, cannot be separately convicted under s. 240, I. P, 
Code, respecting the one coin, and under s. 293, regarding the possession of the 
other three, as an offence under s. 240 implies prior guilty possession. Rat. Un. Cr. 
C. 202. 

72. In ail cases in which judgment is given that a person is guilty of one 
^ ^ .-of several offences specified in the judgment, 

Punishment of per^n ty fs doubtful of which of these offences 

judgment stating that it is he is guilty, the offender shall be punished for 
doubtful of which. the offence for which the lowest punishment is 

provided if the same punishment is not provided 

for all. 

Objects. This provision is intended to prevent an offender whose guilt is 
fully established from eluding punishment on the ground that the evidence 
does not enable the tribunals to pronounce with certainty under what penal 
provision his case falls. Whether the doubt is merely between an aggravated 
and mitigated form of the same offence or between two offences neither of which 
is a mitigated form of the other, the offender must be punished for the offence to 
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which the lowest punishment is provided.,. If the ' same' punish me.nt, is provided for . 
each of the offences, the , offender 'of .course is liable, to that 

ami Macpherson, If a convictio.n'.iS' justified,: only on one .or other of the lieadsy and 
it is uncertain on which ■, of the' two occasions ' falsehood .was littered, then this 
section applies. Rat. Un. Cr, G. 336. 

Gases. — When an accused, person, is convicted' in' the: alternative, one of the 
offences of which be might be guilty being murder punisbable under s. 302 of Indian 
Penal Code, s. 72 so far overrides s. 302 as to admit, in such case, of a less punish- 
ment than transportation for life being inflicted. 26 A. W. N. 93 = 3 Cr. L. J. 369. 
The causing of death by an act done with the intention of causing death cannot 
alternatively be the offence of murder or the offence of culpable homicide pot 
amounting to murder, neither, section 236 Cr. Pro. Code, nor s. 72 L P. Code being 
applicable to the case, ii P. R. 1887 Cr. Alternative charges for offences under 
the Penal Code and special laws are not permissible. 10 Ind. Gas. 168=12 Cr. L. J. 
224=5 S. L. R. 16. The provisions of this section and of ss. 236 and 367 (3) Cr. Pro. 
Code apply only to cases where the actual facts are established but there is a doubt 
as to the application of the law to the proved facts, ii P. R. 1913 Cr. = i4 Cr. L. J. 
664=21 Ind. Cas. 904=271 P. L. R. 1914 \ see also 11 P. R. 1887 ; 7 N. W. P. 137 ; 
21 C. 955- 

73. Whenever any person is convicted of an offence for which, under this 

. Code, the Court has power to sentence him to 

boluary confinement. rigorous imprisonment, the Court may, by its 

sentence, order that the offender shall be kept in solitary confinement for any 
portion or portions ot the imprisonment to which he is sentenced, not exceeding 
three months in the whole according to the following scale, that is to say : — 

a time not exceeding one month if the term of imprisonment shall not 
exceed six months ; 

a time not exceeding two months if the term of imprisonment shall exceed 
six months, and ‘‘shall not exceed one year’^ ; 

a time not exceeding three months if the term of imprisonment shall exceed 
one year. 

Amendment. — The words quoted have been substituted by the Indian Penal 
Code Amendment Act (VIII of 1882) s. 5. 

Period of solitary confinement. The intention of this section is that a term 
of three months is the maximum period of solitary confinement that can be judicially 
awarded in a continuous period ofimprisonment. U. B. R, (1897 — 1901) Vol. I, 247. 

Solitary confinement cannot be awarded when a person is punished under a 

local or special law. 76 Ind. Cas. 184. ; L. R. 5 A. 19 Cr. ; A person cannot be kept 

ill solitary confinement fOr the whole term of his imprisonment. Under this section 
it is to be imposed at intervals. 3 B. L. R. A. Cr, 49, This section provides that 
whatever the length of the sentence may be, a solitary impiisonment for a period ex- 
ceeding 3 months cannot be passed (U. B. R. 1892 — 1896) Vol I, 146 ; 68 Ind, Cas. 
8i7* Even cumulative sentences of solitary confinement exceeding 3 months are 
illegal. U. B. R, ( 1802-- 1896) Vol J, 146 ; 5 C. P. L. R. 23 : 37 P. R. 1905 Cr. ; 13 
P. K. 1877- Solitary confinement in lieu of fine is illegal. 26 P. R. 1878 Cr. ; 36 A. 

495 i ^^96 ; 9 P. R. 1882 ; 53 P. R. 1887, Solitary imprisonment is legal 

only if a person is convicted under this Act. 46 A. 114=21 A, L. J. 914=1924 AIL 
319 ; 24 P. R. 1879 ; 76 Ind. Cas. 184 ; 120 P. R. 1866 ; 20 P, R. 1870 ; (1899) P. J. 
554 ? f 4 C, P. L. R. 39 1927 All. 478 j 102 Ind. Cas. 342. The exact period of 
solitary imprisonment should be mentioned. 33 P. R. 1869. In a security proceed- 
ing under s. no Cr. Pro. Code solitary confinement cannot be ordered. 53 M. L. J. 
656= 105 Ind. Cas. 828. Where a person is imprisoned for failing to provide security, 
he cannot be kept in solitary confinement. A. I. R. 1933 All. 676=1933 A. L L 
777=1933 Cr. C. 1188. 

, 74. In. executing a sentence of solitary confinement, such confinement 

> Limit of solitary confinement. Sl‘> in no case exceed fourteen days at a 
’ ... ’ ^ time, with intervals between the periods of 

^ .0^ confinement of not less duration than such periods, and when the 

imprisonment awarded shall exceed three months, the solitary confinement 
shall not exceed seven da}s, in any one month, of the whole imprisonment 
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awarded^ with intervals between the periods of solitary confinement of not 
less duration than such periods. 

Notes Solitary imprisonment must not be imposed for the whole term of the 
imprisonment. 3 B. L. R. A. Cr. 49. 

75. ,, Whoever'having' been convicted, — ^ 

(a) by a Court in British India of an offence punishable, under Chapter 
or' , 

Chapter XVH of this Code, with imprisonment of either description 
for a term of three years or upwards, or, 

(J?) by a Court or tribunal in the territories of any Native Prince or State 
„ , , • T, ' r in India acting under the general or 

JpacUl authority ot .he &.ve.„o.- 
XII or chapter XVII after general m Council, oi of any 
previous conviction. Local Government, of an offence 

which would, if committed in 
British India, have been punishable under those Chapters of this 
Code with like imprisonment for the like term, 

shall be guilty of any offence punishable under either of those Chapters with 
like imprisonment for the like term, 

shall be subject, for every such subsequent offence, to transportation for 
life, or to imprisonment of either description for a term which may extend to 
ten years. 

Amendment— -This section has been substituted for the original by Act III of 
1910. ' 

Scope.— Under this section, an accused renders himself liable to enhances 
punishment by reason of previous convictioi s against him only if such convictions, 
were made before he committed the offence he stands charged with. 9 L. B. R. 77* 
In the case of men with previous convictions, regard should be had to their career 
and to the time that had elasped between the convictions passed upon them. This 
section was not intended for the purpose of automatically enhancing by a kind of 
geometrical progression the sentence to be^ passed after a previous conviction. The 
reason for passing a more severe sentence in the case of a criminal with a previous 
conviction is primarily to protect the society from the predations and offences com- 
mitted by a habitual rogue, who has shown no signs of repentance. A Magistrate or 
Judge should make an enquiry into the repute and the antecedent behaviour of a man 
whom he proposes to sentence severely. 19 Cr. L. J. 655. This section properly applies 
to cases where it is intended to pass sentences more severe than those provided in the 
Penal Code for the particular offences charged. 52 Mad. 358=115 Ind. Cas. 483 = 

30 Cr. L. J. 471 = A. I. R. 1929 Mad, 306. It must be something apart from the nature 
of the offence such as youth, age, illness or sex and the interval of time which has 
lapsed between the accused person coming out of prison after serving the last 
sentence and the commission of the offence that should be considered for reduction 
of sentence. A. I. R. 1929 Mad. 841 = 53 M. 80=57 M. L. J. 743 = 30 M. L. W. 
710= 1929 Cr. C. 6oq. Where the accused was bound over under s. loi Cr. Pro! 
Code, it is no ground for enhanced punishment. A. I. R. 1923 Lah. 294 ; see also 
A. 1 . R. 1934 Sind. 195 = 28 S. L. R. 199. Enhancement of sentence should not 
rest on previous security bond when accused is not questioned about it. A. J. R. - 
1930 Sind. 58= 125 Ind. Cas. 46. Previous conviction must be proved strictly and 
in accordance with law” 43C. 1128=17 Cr. L.J. 185 = 20 C. W. N, 725. Previous, 
convictions should be proved according to s. 51 1 Cr. Pro. Code and not merely by 
admission of accused. A. I. R. 1929 Lah. 768=33 P. L. R. 530=30 Cr. L. J. 
1082 = 119 Inh. Cas. 429 ; 36 P. L. R, 7 ; 35 P. L. R. 697=A. I. R. 1934 Lah. 693. 
Although accused admits previous conviction, formal charge under s. 75 is necessary. 

A. L R 1930 Lab. 544 129 Ind. Cas. 300. This section has no application in case 
of a single previous conviction about 10 years before. A. I. R. 1934 Sind. 
195 = 28 S. L. R. 199=1934 Cr. C. 1405. This section does not apply to attempts 
punishable under s. 511. 106 Ind. Cas. 340; see also 22 Cr. L. J, 750=24 O. C. 
260=64 Ind. Cas. 142 ; 88 Ind. Cas. 724=A. 1 . R. 1926 Ail 144 = 23 A. L. J. 926= 

26 Cr. L. J. 1204 ; A. I. R, 1933 Lah. 433= 1933 Cr. C. 673 ; 14 C. P. L. R. 72 ; 14 
P. R. 1906 Cr. This section should also not be used when the previous offence took 
place as much as 12 years before the present one and there is only one previous 
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offence. 106 Ind. Cas. 44S. A previous security order under; section 1 10 Gr. Pro. 
Code, is irrelevant for the purpose of this section. no Ind. Cas. 804=39 Cr. L. J. 772. 
There is no justification for the view that, -whenever there , is,, a prev.ioiis conviction 
within the terms of this section, against an accused person, the Court is bound 
to pass an enhanced sentence on him, that is to say a sentence wholly dispropor- 
tionate to the actual offence under investigation. This section does not empower 
a Court 10 pass an enhanced sentence merely because there are previous convictions 
against the accused person although it enables the Court to sentence a person to 
transportation for life or to imprisonment up to 10 years. This section ena )les a 
Court to pass a sentence commensurate with the nature of the offence on the 
accused person. It does not empower a Court to pass a sentence disproportionate 
to the nature of the actual offence; recourse should not be had to this 
section if the punishment provided for the offence is sufficient. (1919) Pat. 4^3 5 
see also 30 P. L. R 530=119 Ind. Cas. 429 = 30 Cr. L. J. 1082. Where an accused 
is charged under the provisions of s. 75 it is absolutely essential that the previous 
conviction In question should be clearly and legally proved. The proper way to 
prove such a conviction is either (i) by an extract certified under the hand of the 
officer in whose custody are the records of the Court which convicted ; or (3) by a 
certificate under the hand of the officer in charge of the jail in which the punisnment 
or any part thereof was undergone, or else by production of the actual warrant of 
commitment under which the punishment was suffered. In every case there must be- 
evidence as to the identity of the accused person with tile person so convicted. A.LR. 
1928 Lab. 107. A Magistrate can take into consideration the previous conviction at the 
time of awarding sentence independently ofs. 75 A. I. R. 1928 (F. B.) R. 200. 
Under this section the Sessions Judge had no power to order transportation for 
ten years, A. W. N. 1883, 225. In a second conviction, a Magistrate cannot law- 
fully pass a sentence of more than double the amount of punishment, which might 
be passed on a prisoner for a first conviction of theft. S. C. 79 Oudh. This 
section does not apply to cases which are confined to 3.511.17^.123=15 
A. W. N. 23 ; 6 A. W. N. 255 : see also 17 A. 120 ; 14 P. R. 1906 = 5 Cr. L. J. 
85; 27A. W. N. 178=6 Cr. L. J. 7 I 769 Ind.; Cas. 143-22 C L. J. 750. 
A sentence combining imprisonment and whipping cannot be passed on a 
summary trial, but only when there is a previous convictioin 12 C. P. L. R. Cr. 7. This 
section has no application where the subsequent conviction is for technical theft. 3. P . 
W. R. 1914 Cr. = 4 P.L. R. 1914= 15 Cr. L. J. 183=22 Ind. Gas. 759. This section has 
no application in the case of a person who is guilty of an offence under s. 403 And who 
was previously convicted under Chapter XVII of the Code. 1 1 Ind. Cas. 623 = 36 P. 
W. R. 1911 Cr. = 72 Cr. L. J. 439. This section has no application^ in convictions 
under s. 417 in as much as an offence under section 417 is not punishable \vith 3 
years imprisonment or upwards. 190, P. L R. 1889 Cr. A second class Magistrate 
cannot pass an enhanced sentence under this section. Rat. Un. Cr. C. 688. Where 
enhanced sentences are contemplated under this section, a separate head of charges 
must be distinctly drawn. 139 P. L. R. 1911 = 10 Ind. Cis. 241 = 12 Cr. L. J. 233=40 
P. W. R. 1911 Cr. But the charge need specify the extent of the former punishment 
4 M. H. C. App. II. This section is inapplicable where the latter offence is not 
punishable under Chapter XVH of the Code or with imprisonment for 3 years. A 
W. N. 1882, 178 ; see also 2 Pat. L. R. 205 Cr. Where a person has been previously 
convicted of theft in a foreign state which has adopted the Penal Code, this section 
does not apply. 2 P. R. 1884 Cr. ; 17 P. R. 1913 Cr. ; 18 A- L. J. 58. A 

previous order under s. 118 of the Code of Criminal Procedure cannot be taken 
into account in inflicting an enhanced sentence on a person under this section. 
L. B, R. (1872-1892) 490. Enhanced sentenced under this section can be 
passed against an habitual offender. L. B. R. (1872-1892) 291 ; see also L. B, R. 
(1872-1892) 449. This section contains no power to fine for an offence punishable 
under Chapter XII or Chapter XVII, when such offence is committed after 
a previous conviction of an offence punishable under one of those Chapters. 

I. L. B. R. 57. Previous conviction before Court-martial cannot be considered 
for enhancement under s. 75. 131 Ind. Cas. 445. 1933 Cr. C. 148 = A, L R. 

1933 Pesh. 6. But conviction by Council of Elders under Sind. Frontier Regula- 
tion amounts to previous conviction. 18 Cr, L. J. 909=11 S. L. R, 46 = 42 

Ind. Cas. 141 ; See also A. I, R. 1933 Pesh. 6=1933 Cr. C, 148= 141 Ind. Cas, 445. In 
offences under s. 392 or s. 395 read with s. 75, accused is liable to enhanced sentence. 
A. 1. R. 1934 Oudh. 122 ; see also A, I. R. 1933 Lah. 147=145 Ind. Cas. 1002 = 34 Cr. 
L. J. 1153=34 P' L. R. 903=1933 Cr. C. 269, Sentence should be commensurate fn a 
trivial offence by a habitual offender. 1933 W. N. 1259, For meaning of '^punish* 


■a„:7:5] 


THE INDIAN' FBNAD CGDB.. 


49 


able’' and for punishment of a habitual offender vide Pi.. h K, 1933 Mad. 268— 34 Cr. 
L. J. 526=» 1932 M, W. N. T22—1933 Cr C, 371. Previous convictions should not 
prejudice Court. A. L R. 1930 AIL 17= 1930 Cr. C. 33 = 31 Cr. L. J. 8= !20 Jnd. Cas. 
202. 'Where an accused was convicted under ss, 379 and 403 at different times, 
only first conviction should he considered to avert punishment for subsequent 
offence. 29 Cr. L. J. 772 = 1 to fnd. Cas. 804. Where an acused has been convicted 
under s. 326, Penal Code, Magistraie can take into consideration the previous 
conviction at the time of awarding sentence independently of s. 75. A. I. R. 1928 
Rang. 200 (F. B.) = 6 Rang. 39= 1 1 rind. Gas. 453. A previous conviction under s, 
'•?69 cannot be taken into consideration' for enhancement of sentence. A. L R. 1923 
Lah. 285=6 L. L. J. 110 = 24 Cr. L. J. 944 = 75 Ind. Cas. 368. Where previous con vie* 
tion is under s. 380, and siibsec|uent conviction is under s. 448,' section 75 is not 
applicable, A i. R. 1934 Pat. 665 = 26 Cr. L, J. 282 = 84 Ind. Cas. 346. Section 75 
does not apply to an accused who commits second offence after the date of the first 
offence but before his conviction of the laster. A. [. R. 1926 Bom. 305 = 28 Bom. L. 
R. 484=27 Cr. L. J. 726 = 95 hid. Cas. 54. Section 75 restricts enhancement of 
pimishment to cases of previous coavictions befere commission of particular offence 
charged 9 h, B. R. 77=19 Cr. L. J. 47 = 11 Ber. L. T. 107 = 42 Ind. Cas. 1007. Con- 
viction under some other law will not attract operation of s. 75. A. L R. 1935 
, Bom. 188. 

The summary procedure laid down in Chapter XXII, Code of Criminal Procedure, 
1882, is not adapted to the trial of offences to which this section applies. L B. R. 
(1872-1892)386 . A sentence of seven years’ transportation 0.1 a fifth conviction for 
th^ft Is not excessive. 4 U, B, R. (1892-1896) Vol, i. 147, The evidence of previous 
conviction must be clear and precise. 14 W. R. Cr. 7 : see also 26 P. L. R. S43.. 
It is not the intention of the legislature that a previous conviction should enormously 
enhance the heinousness of petty offences, i C. L. R. 481. 

For the application of this section, the previous conviction must be under the; 
Code. 10 C, L. R. 392. The object of this section is to pass an additional sentence 
on the accused not a less severe sentence. 9 C. 877* This section does not authorize 
a Magistrate to pass a sentence beyond his jurisdiction. 6 M. H. C. R, App. 2. ' : 

Where a long time has elapsed in the case of an accused from his last conviction, 
this section should not be applied. 99 lod. Cas. 416 = 28 Cr. L. J. i6o=A. I. R.‘ 
1937 Lah. 647 ; see also 96 Ind. Cas. 400=27 Cr. L. J.'944 ; 30 P. L. R. 52=^114 Ind. 
Cas. 719. ^ Previous conviction of theft and burglary should not be taken into account 
in increasing the sentence for an offence under s. 419, 100 Ind. Cas. 536 = 28 Cr. L.. 
7.312. This section has no application vvhere the offence for which the sentence is 
passed is committed after the date of the first offence but before conviction for the 
same. 28 Bom. L. R. 481=27 Cr. L. J. 726=95 Ind. Cas. 726= A. I. R. 1926 Bom. 
305 see also 9 L. B. R. 77. This section applies even where there is only one previ- 
ous conviction. 94 Ind. Cas. 365 = 8 L, L. J. 146 = 27 Cr. L. J. 621 = 27 P. L. R. 267. 
Conviction of offence under s. 369 is insufficient for enhancement. 75 Ind. Cas. 368" 
= 24 Cr. L. J. 944. 

That a man has been convicted several times is no reason for passing a heavy 
sentence on him for an offence which is trivial in itself. A. I. R. 1929 Lah. 787. An 
accused person cannot be sentenced to enhanced punishment as an old offender 
until there is some proof or admission by him before the Court that he is the person 
who committed the previous offences. 53 M. 795 = 57 M. L. J. 270 ; 30 Cr. L, J. 
1082 = A. I R. IQ29 Lah. 768. Punishment inflicted under s. 75 of the I. P. C., is 
not included in the punishment for non-payment of fine which “shall not exceed one- 
fourth of the term of imprisonment which is the maximum fixed for the offence.” S. C, 
175, Oiidh. Greatly enhanced sentence should not be passed for trivial offence. A. 

I. R. 1930 Lah.. 100. Previous conviction 18 years old is not good ground for heavy 
sentence. A. I. R. 1930 Sind, 5^* Enhancement of sentence should not rest on pre- 
vious security bond when the accused is not questioned about it. A, 1 , R. iq-.o 
S ind. 58, 

Clause (b) — The previous conviction of the accused by the Court of a Native 
state does not come within s. 75* 18 A. L. J. 58 = 21 Cr, L. J. 144=54 Ind, Cas. 624. 

Where the accused^ was previouslY convicted outside British India, the Magistrate 
is not boLiiid to consider it in determining the sentence even though it might have 
been open to him to have considered them. A. I. R. 1935 Mad, 198. 
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CHAPTER IV. 

General ExcEpTiONs, 

General exceptions.—- Where an accused person has raised, .. pleas, inconsistent 
with the defence which would bring his case within one of the general exceptions in 
the Indian Penal Code, he cannot, in appeal, set up a case, upon the evidence taken at 
his trial, that his act came within such general exceptions. The circumstances which 
would brinfif the case of an accused person v^riibin any of the general exceptions in the 
Indian Penal Code can and may be proved from the evidence given for the prosecution 
or to be found elsewhere in the record. In the absence of such evidence, the Court 
is not competent to assume the existence of those circumstances, more particularly 
when the pleas taken are inconsistent with the assurap ion that such circmstances 
might have existed or that doubt may arise in consequence of such assumption and 
the accused ought to be given the benefit of the doubt. 7 A. L. J. 438-32 A. 451 = 
II Cr. L. J. 374=6 Ind. Gas. 589. Where a defamatory statement was made by 
a person as a witness in a case, but the person was not bound by law to go into 
the witness box and make it, this section did not apply. 18 A, L. J. 846. 

Prince’s case on mistake of facts. — The following rules were laid down in 
Prince’s case ( v. Prince^ L. R. 2 C. C. 154) : — 

(1) That when an act is in itself plainly criminal, and is more severely punish- 
able if certain circumstances, co-exist, — ignorance of the existence of such 
circumstances is no answer to a charge for the aggravated offence. 

(2) That where an act przma facie innocent and proper, unless certain circums- 
tances co-exist, then ignorance of such circumstances is an answer to the charge. 

(3) That even in the last named cases, the state of the defendants mind must 
amount to absolute ignorance of the existence of the circumstances which alters 
the character of the act, or to a belief in its non-existence. 

(4) Where an act which is in itself wTong is, under certain circumstances, 

criminal ; a person who does the wrong act cannot set up as a defence that he was 
ignorant of the facts which turned the wrong into a Maine's Criminal 

Laws^ ss. I35-*“I34- 

Object of the Chapter— “This chapter has been framed in order to obviate 
the necessity of repeating in every penal clause a considerable number of limitarions. 
Some limitation relate only to a single provision or to a small class of, provisions. 
Thus the exception in favour of true imputations on character ( section 499) 
is an exception which belongs wholly to the law of defamation, and does not 

affect any other part of the code. The exception in favour of the conjugal rights 

of the husband (£. 376) is an exception which belongs wholly to the law of 

rape, and does not affect any other part of the code. Every such exception 

evidently ought to be appended to the rule which it is intended to modify. 

“But there are other exceptions which are common to all the penal clauses of 
the code, 0^0 a great variety of clauses dispersed over many chapters. Such are 
the execpuons in favour of infants, lunatics, idiots, persons under the induence 
of delirium ; the exceptions in favour of acts done by the direction of the 
law, of acts done in the exercise of the right of self-defence, of acts done by 
the consent of the party harmed by them. “ ft would obviously be inconvenient 
to repeat these exceptions several times in every page We have, therefore, placed 
them in a separate chapter, and we have provided that every definition of an 
offence, every penal provision, and every illustration of a definition or penal 
provision shall be construed subject to the provisions contained in that chapter. 
Most of those exceptions appear to us to require no explanation or defence. But the 
meaning and the ground of the rules laid down in clause 88 and in the three folio w!n<y 
clauses may not be obvious at first sight. On these, therefore, we wish to make a 
few observations. 

“We conceive the genera! rule to be, that nothing ought to be an offence by reason 
of any harm which it may cause to a person of ripe Jige who, undeceived, has given 
a free and intelligent consent to suffer that harm or to take the risk of that harm 
The restrictions by which the rule is limited affect only cases where human life is 
concerned. Both the general rule and the restrictions may, we think, be easily indi- 
Note B. ^ . 

“We propose (clauses 74 to 84) to except from the operation of the penal clauses 
of the Code large classes of acts done in good faith for the purpose of repelling uiv 
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lawful aggressions. In this part of the chapter we have attempted to define, with as 
much exactness as the subject appears to us to admit, the limits of the right of private 
defence. It may be thought that we have allowed too great a latitude to the exercise 
of his right ; and we ourselves are of opinion that if we had been framing laws for 
a bold and highspirited people, accustomed to take the law into their own hand, and 
to go beyond the line of moderation in repelling injury, it Would have been fit to 
provide addiuonal restrictions. In this country the danger is on the other side ; the 
people are too little disposed to help themselves j the patience with which they submit 
to the cruel depredations of gang-robbers, and to trespass and mischief commiLted in 
the most outrageous manner by bands of ruffians, is one of the most remarkable, and 
at the same time one of the most discouraging symptoms which the state of society 
in India presents to us. Under these circumstances we are desirous rather to rouse 
and encourage a manly spirit among the people than to multiply restrictions on the 
exercise of the right of self-defence. We are of opinion that all the evil which is 
likely to arise from the execution of that right is far less serious than the evil which 
would arise from the execution of one person for over-stepping what might appear to 
the Courts to be the exact line of moderation in resisting body of dacoits/" Note B. 

76 . Nothing is an offence which is done by a person who is, or who by 

. . , , , , reason of a mistake of ffict, and not by reason 

nf J ^ mistake of law, in good faith believes him- 

inghimselfboundbylaw. self to be bound by law to do it. 

Illustrations. 

^ (a) As a soldier, fires on a mob by the order of his superior officer, in comfor* 
mity with the commands of the law. A has committed no offence. 

(b) A. an officer of a Court of Justice, being ordered by that Court to arrest Y, 
and, after due enquiry, believing Z to be Y, arrests Z. A has committed no offence. 

Applioation.--"In its application to Hill-tribes to which the Kochin Hill-tribes 
Regulation (i of 1895) is applied, the Code is to be read as if the following additional 
section were inserted.-— 

‘*75 A. Notwithstanding anything in this Code, or in any other enactment for 
the time being in force, a person convicted of any offence punishable under this 
Code or under any other enactments shall be punishable with fine in lieu of, or in 
addition to, any other punishment to which he may be liable. 

Scope. — ^“Ss. 76 Si 79 relate to the case of person who are and who justifiably 
believe that they are acting in conformity with law. Where their acts are, on their 
face, legal, of course no further question can arise. But cases of considerable 
difficulty occur where persons Act under superior, or even the highest authority, 
when the orders given to them are not in accordance with the usual working of 
the law. Such orders may be absolutely illegal, or they may be legalized by an 
emergency which sets aside the ordinary procedure applicable to similar case.<?, or 
they may be done by virtue of a power which stands above the law, and is exempt 
from its jurisdiction” — Mayne's Criminal Law. A police-officer, is liable to 
punishment for carrying out the illegal act under the orders of his superior officer. 
L. B. R. (1872-1892), 164. The rule as regards mistake of fact is thus stated by 
Stephen /. in Reg. v. Talson, 23 Q. B. D. at p. 188 : ‘i think it may be laid down 
as a general rule, that an alleged offender is deemed to have acted under that state 
of facts which he in good faith, and on reasonable grounds, believed to exist when 
he did that act alleged to be an offence.” 26 Bom. L. R. 138. A wrongful intent 
being the essence of every crime, it necessarily follows that whenever one without 
fault or carelessness is misled concerning facts and acts as he would be 

justified in doing were they what he believes them to be, he is legally 

innocent the same as he is innocent morally. The rule in morals is stated 

by Wayland to be that if a man ‘‘know not the relations in which he stands to 

others, and have not the means of knowing them, he is guiltless. If he knew 
them, or have the means of knowing them, and have not improved these means, he 
is guilty.” Wayland, Moral Scwice^ 81, The legal rule is enunciated by Baron 
Parke, as follows : ‘‘The guilt of the accused must depend on the cir^unistances as 
they appear to him.” Reg v. Thorhurn, i Den. C. C, 387 ; Reg v. Coken, 8 Cox. C. C. 
41 *, Bishops Cr. Law Vol, L p. 205. See also 17 P. R. 1883 Cr. “So” says Mr. 
Kenny “our criminal law often allows mistake or ignorance to afford a good defence 
by showing, even where there has been an achu reum that no sufficient mens rm pre* 
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ceded it. But such a defence can only arise when three conditions are fulfilled : — (i) 
The first condition is that the mistake must be of such a characi.er tliat, had the sup» 
posed circumstances been real, they would have prevented any guilt from attaching to 

the person in doing what he did (2) A further condition is that die mistake must 

be a reasonable one (3) The final condition is, that the mistake however reason- 

able, must not relate to matters of law bat to matters of Tact’. For a mistake of luw 
even though inevitable Js not followed in England to afford any excuse for crime. 
I^noj\x 7 itia juris ?zeimnem excusaii* Ottilines of Criminal Laiv pp dj— 5 /. ‘‘At 
common law an honest and reasonable belief in the existence of facts, which, if true, 
would make the act for which the prisoner is indicated an innocent act has always 
been held a good defence’k.....*T-ionest and reasonable mistake of facts stands in 
fact on the same footing as, absence of the reasoning faculty (inkini), or perversion 
of that faculty as in lunacy’\ R, v. Tohon^ 23 Q. B. D. 168 (tBt) ; see also Banh of 
N. S, W. V. Piper, (1897) A. C. 383, 390 ; Ak v. Prince, L. R. 2 C. C. R. 154. In 
Toppeit V. Marcus, (1908) 2 Ir. Rep. 423, 425, Falles C. B. adop ing in substance the 
opinion of Wright /. in Skerras v. DeRatzen^ (1895) i Q, B. 918, gzi said : ‘‘There is 
a presumption that ?nen$ rea^ a knowledge of the facts which render the act unlawful 
is an essential ingredient in every criminal offence. That presumption is however, 
liable to be displaced by the words of the Statute creating the offence or the subject 
matter with which it deals, and both must be considered’^ Russ Cr. Law Vol. I p. io2. 
Section 76 does not apply to accused’s belief with regard to age of girl, in a conviction 
under s. 361, A. 1 . R. 1929 Pat^ 651 = 19:9 Cr. L. J. 379. In an offence arising out of an 
advocate’s letter to Magistrate demanding return of bribe, alleged instruction of client 
is no defence. A. I. R. 193! Rang, 83= 132 Ind. Cas. 553 = 32 Cr. L. J. 934=1931 Cr. C. 
371,- Where police acts under invalid order it is a mistake of fact and police is pro- 
tected. 22 Cr. L. J. 5 = 47 C. 818=59 Ind. Cas. 37. 

Mistake of law — Vide notes under section 79. 

Bound by law. — Where a defamatory statement was made by a person as a 
witness in a case, but the person was not bound by law to go into the witness box and 
make it, this section is not applicable. 18 A. L, J. 846=57 Ind. Cas, 84=21 Cr, 
L. J. 564. 

77. Nothing is an offence which is done by a Judge when acting judicially 
A ^ r T 1 1 • in the exercise of any power which is, or which 

iu'dkiaUv.^ when acting believes to be, given to him by 

^ law. 


s. 79! 
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had no jurisdiction to pass which judgment or order, provided the person doing 
the act in good faith believes that the Court had such Jurisdiction. 

Boope.—The protection given under this section to ministerial officers acting under 
the authority of a Court of Justice is in terms rather less than that which is given to 
them aga!nst civil suits by Act Vtl of i85o.and rather more than is given to the public 
generally by s. 79, Mayne's Criminal Law, Under this section where the Court had 
no jurisdiction to issue an order, it is necessary further to show that the officer 
acting upon the order in good faith believed that the Court had jurisdiction. On the 
other hand, this section goes beyond s. 79 since under the former section a mistake 
in law may be pleaded as justification while under the latter section the mistake 
must be one of fact. Practically the burden of proof thrown upon the ministerial 
officer will vary very much according to his position, and to the amount of care and 
knowledge which he is expected to exercise in that position. Every such officer will 
be held harmless, if he acts on a warrant which is valid on its face, and which is 
issued by a person who bad jurisdiction to issue it. It is neither his right nor his 
duty to go behind the warrant, Herdson v. Pres Ion, 2t Q. B. D. 362 cited in Maynds 
Criminal Law % \^o. This section does not extend to the oral order of a Judge. 
4 L. B. R. 2 53 = S Cr. L. J. 68. Where a person exceeds the power given to him by 
the warrant he is liable. 7 B. H. C. R. 83 ; 12 W. R. 329 ; 8 B. H. C. R. (A.C.). 177. 


79 « Nothing is an offence which is done by any person who is justified 

Act done by a person fusti- f 

fled, or by mistake of faa be- not by reason of a mistake of law in 

lieving himself justified by law, believes himself to be justified by 

law, in doing it. 


lllusiraHon. 

A sees Z commit what appears to A to be a murder. A, in the exercise, lo the 
best of his judgment, exerted in good faith, of the power which the law gives to all 
persons of apprehending murderers in the act, seizes Z in order to bring Z before the 
proper authorities. A has committed no offence, though it may turn out that Z was 
acting in self-defence. 


Scope. — The protection of this section is, it seems, given only where there is 
some law or colour of law to justify what is done ; it extends not to things the doing 
of which, though not prohibited by any law, cannot be said lo be justified — Morgan 
and Maepherson. Protection under s. 79 Penal Code, is protection against conviction 
while that under s. 132 Cr. Pro. Code is protection against trial. 143 hid. Cas. 115 
= 34 Cr. L. J. 528=1933. M. W. N. 1225 = 1933 Cr. C. 371= A. I. R. 1933 Mad. 268. 
Where there IS no good faith s. 79 does not apply. A. I R. 1922 AIL 264 = 23 Cr. 
L. J. 81 = 65 Cas. 433. 

When an act^ is prima facie innocent and proper, unless certain circumstances 
co*ex!st, then the ignorance of such circumstances is an answer to a criminal charge. 
I Weir 43. 

Although ignorance of law does not excuse a person, who does an act, which is 
an offence irrespectively of any guilty knowledge on the part of the alleged offender 
yet when, to constitute the offence, it must- be shown that there was a certain know- 
ledge,^ the ohence, is not committed by one, who acts without that knowledge 

and It is immaterial whether the absence of the knowledge required to 

constuute the offence proceeded from ignorance of law of ignorance of fket. 
For thpugh ignorance of law is no ground of defence, it is evidence of mental 
condiiioii. _ i Weir. 74. There is no justification within the meaning of s. 79 for a 

husband either under the liindu law or Mahomedan law to use force or restraint to 

compel Ins wife to live with him in spite of the general English law and the provi- 
sions of the 1 . P. Code, ss. 339, 340, 350. Emperor'^, Ramlo, 12 S. L. R, 29=47 Ind. 
Cas. 8o7=i9Cr, L. J. 955. ^ ^ 

The principle of this section, should not be applied to an offence created by the 
Forest Act for the protection of the government revenue and of property belonging 
to government. 15 M. L. T* 124=12 Cr. L. J. 171 = 22 Ind. Cas. 747 = 38 M. 773 ; 
9 M. L, T. 2i6 ; but see 14 Bom. L. R, 365= 15 Ind. Cas. 803= 13 Cr. L. J, 530. 

The law sets bounds to the extent to which human life might be endangered by 
mistakes arising from timidity so excessive as to become inexcusable ivhen a little 
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R. 95£; = 32 Cr. L. J. 587-= A. 1 . R. 1931 Lah. 54 ; see also A. I. R. 1927 Lali. 880 = 39 
P. L. R. 4 S =*9 L* L- J- 4^2. In case of a voluntary drunkenness the presumptions that 
the man intends the natural consequences of his act does not stand rebutted. A. L R. 
1932 Lah. 244=137 Ind. Cas. 86=33 Cr. L. J. 37 ^ = 33 P* L. R. 130. Where a person 
in trying to hit another who was carrying a baby in her shoulder, actually hit the 
baby and as a repit thereof the baby died, he cannot escape under this section as he 
was not there doing a lawful act in a lawful manner by lawful means. 9 O. & A. L. R. 
203 = 74 Inch Cas. 533 = 24 Cr. L. J. 789. 

Such sports and expcises as tend to give strength, activity and skill in the use of 
arms, and are entered into as private recreations amongst friends without any inten* 
tion to cause bodily harm, such as playing at cudgels, or foils, or sparring with gloves 
(R. V. Younz 10 Cox. 371), wrestling by consent, or foot ball {R. v. Bradshaw, 14 Cox 
83 ; R. V. Moore^ 14 T, L. R. 229), are deemed lawful ; and if either party happens 
accidentally to be killed in such sports, it is excusable homicide by misadventure. 
Fort 259, 260 ; I East. P. C. 268. Homicide by misadventure is where in doing a 
lawful act, without any intention of bodily harm and using proper precautions to pre- 
vent danger, one man unfortunately happens to kill another. The act must be law- 
ful ; for if it is unlawful, the homicide will amount to murder, or maii-slau<^hter accor- 
ding to the attending circumstances, and it must not be done with intent to inflict 
great bodily harm ; for then the legality of the act, considered in the abstract, would 
be no more than a mere cloak, or pretence and consequently avail nothing. The 
act must also be done in a proper manner, and with a due caution to prevent danger, 

I East. P, C. 261. ^ Rtiss. Cr. 808. Thus, if people, in following their common occupa- 
tions, use due caution to prevent danger, and nevertheless happen, unfortunately, to 
kill any one, such killing is homicide by misadventure. Thus where a person driving 
a cart or other carriage, happens to drive over another ard kill him, if the accident 
happen in such a manner that no want of due care could be imputed to the driver it 
will be accidental death, and the driver will be excused. ForS . 36'^ • Rtis% 
Ck 808. ^ 

81 . Nothing is an offence merely by reason of its being done with the 

Act likely to cause harm, but f cause harm, if it be 

done without criminal intent, without any cnmnial intention to cause 

and to prevent other harm. liarm, and in good faith for the purpose of pre- 
venting or avoiding other harm to person or 

property. 

Explanation, — It is a question of /act in such a case whether the harm to be 
prevented or avoided was of such a nature and so imminent as to justiiy or 
excuse the risk of doing the act with the knowledge that it was likely to cause 
harm. 


Illustrations, 

(a) A, the captain of a steam-vessel, suddenly and without any fault or negli- 
gence on his part, finds himself in such a position that before he can stop his vessel, 
he must inevitably run down a boat, B, with 20 or 30 passengers on board, unless he 
changes the course of his vessel, and that, by changing his course, he must incur 
risk of running down a boat, C, with only two passengers on board, which he may 
possibly clear. Here, if A alters his course without any intention to run down the 
boat C, and in good faith for the purpose of avoiding the danger to the passengers in 
the boat B, he is not guilty of an offence, though he may run down the boat C by 
doing an act which he knew was likely to cause that effect, if it be found as a matter 
of fact that danger which he intended to avoid was such as to excuse him in incur- 
ring the risk of runnig down C, 

{ 5 } A in a great Are pulls down houses in order to pre\ent the conflagration from 
spreading. He docs this with the intention in good faith, of saving human life or 
property. Here, if it be found that the harm to be prevented was of such a nature 
and so imminent as to excuse A's act, A is not guilty of the offence. 

Principle — This section is intended to give legislative sanction to the principle 
that, where, on a sudden and extreme emergency, one or other of two evils is inevi- 
table, It is lawful so to direct events that the smaller only shall OQcm*—Maj//u"s 
Criminal Law, 
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Scope-This section applies only to acts done without any cnminal intention to 
cau°eha!m. 5 B. H. C. R. Cr. 59- An act done for the prever non of greater harm 
Ste Mder this section. 17 B. 626. Inoculation is not an ottencc in nself though s. 

6 of the Vaccination Act prohibits the practice within the areas to whitn uie Act is 
extended. Being really practised as a remedial measure, this section wiH apply. L. 
B R. (1893-1900) 45. The rule of English Common Law that it is open to a pri- 
vate citizen to arrest any person who is reasonably apprehended to commit a or^acj 
of the peace is not applicable to India. 4^ M. 605 = 44 M- L. J. 635-17 L. \r. 59^-- 
73 Ind. Cas. 343=24 Cr. L. J. 599=1923 Mad. 523 (F. B.) overrunng, 44 M-9io- 

Criminal iutention.-In Queen v. Tolson, 23 Q. B. D. 168 WM. /. said : ‘‘!t is, 
however, undoubtedly a principle of English Criminal Law, tnat, ordinarily spea ving, 
a crime is not committed if the mind of the person doing the act in question be inno- 
‘It is a orinciple of natural justice and of our laws, says Lora Kenyon L, 
hhat aaus non fuTreum, nisi mens sit rent The intent, and act must both concur 
to Snsdtue the crime Femler v. Pa^et. 7 T. R. 5o9, SU- The guilty intent is not 
necessarily that of intending the very act or thing done and pronibued by J 

statute law, but it must at least be the intention to do something wrong. That inten 
ttTmay ^ one or other of two classes. It may be to do a thing wrong m 
itself and apart from positive law, or it may be to do a thing merely prohibited j; 
statute or by common law, or both elements of intention may co-exist with respect to 
the same deed. There are many things prohibited by no statute— fornication or seduc- 
tion for instance— which nevertheless 110 one would hesitate to call wrong ; and the 
[ntention to do an act wrong in this sense at the least must as a general rule exits be- 
fore the act done can be considered as a crime. Knowingly and intentionally to 

break a statute must, I. hink, from the judW point of view always be morally 

wrong in the absence of special circumstances applicable to_ the particu ar '"s-ance 
and excusing the breach of the law, as for instance, if a municipal regulation be bro- 
ken tfsave life or to put out a fire. But to make it morally right some such specnl 
matter of excu«e must exist, inasmuch as the administration of justice and, indeed Ae 
"ations of civil society rest upon the principle, that, obedience to the ^ether 

it be a law approved of or disapproved of by the individual, is the first aiuy a 

citizen. Although and as a general rule there must be a mind at fault 

before there can be a crime, it is not an inflexible rule, and a statute may rekue to 
s^dra subfect matter and may be so fram^ to m.ake an act criminal whether 
there has been any intention to break the law or otherwise to do wrong or not. 

“In all ordinary crimes” says Mr. Kenny “the psychological element ,which is 
thus indispensable may be fairly and accurately suinmed up as consisting simply in 
‘intending^ to do what you know to be criminal’ Outlines of Criminal Law p. 41- . In 
plTThince.^.. R. 2 C. C. R. i54. Lord Esher M. R, held thatioconstitute crimi- 
nal ?«««■? there must always be an intent to commit some cnminal offence, m 
that case, A was clearly of opinion that an intention to do anything that 

was leeally wrong at all, even though it were no crime but only a tort, would be a 
sufficient hens rea. And seven other Judges, including 5. appear to have 

gone still farther, and taken a third view, according to which there is a sufficient 
rea wherever there is one intention to do anything that is morahy wrong, even though 
it be quite innocent legally. If this last opinion be correct the rule as to mens rea 
will simply be that any man who does any act which he knows to be immoral must 
take the 'risk of its turning out, in fact, to be also criminal. But such a doctrine (even 
if it be right to construe the language of these seven Judges as maintaining it) must 
be considered highly questionable in view of the observations of /. in v. 

Tolson 0. B. D. at p. 182 and of the express decision in Reg. v. Hibbcrf, L. R-I. 
C. C R. 184 which none of the Judges who decided Reg. v.^ Pfince,^ supra seein to 
have wished to overrule. A further argument against holding the intention of doing 
a merely moral wrong to be a sufficient 7 nens rea is that in Mac Naughteris Case, 10 
Cl & F. 200, the Judges, in defining the mens rea required insane criminals were 
careful to speak only of “knowing that his act was contrary to the law of the land. 
Kenny* s Outlines of Criminal Law p. 43. 

In ToMen v, Morms, (1908) 2 IL Rep. 423* 425, C, B, adopting in substance 

“" the opinion of Wri%U /. in SherrOs v. v. de Ret Zen, (1895) ^ Q- ; 

“There is a presumption that means rea^ a knowledge of the facts which render the 
an unlawful, is an essential ingredient, in every criminal offence. That presumption 
is however liable to be displaced by the words of the statute creating the offence 
or the subject matter with which It deals, and both must be considered,” 
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^ , 82. Nothing is an offence which is 

Act of a child under seven 5 y ^ child under seven years of 

yearsofage. 

Notes. — The presumption of English Law apainst the possibility of^ the offence 
of rape by a boy under 14 does not apply to India and the question is one of fact 
only. 13 A. L. J. 254=37 A. 197=1^ Cr. L. J. 372 = 28. Ind. Cas. 658. Where the 
accused is under seven years of age/ he cannot be prosecuted. 22 W, R. 27. 
But receiving stolen property from such a child is an offence, 1 Weir 470. 

^‘Under the law of England a child ^ under seven years^ of age cannot be guilty 
of any criminal offence, whatever evidence may be available of his possessing a 
mischievous discretion ; for ex praeswntione jtitis he ‘has not discretion and under- 
standing’ {Rsniger v. Fogossa, i, 19) ; and the presumption cannot be 

rebutted, i Hale, 27, 28. In consequence of this rule it has been held illegal to 
arrest a child under seven found stealing wood. Marsh v. Loader^ 14 C. B., N. S. 
535.’/i?2i5W. Cr, 58. Beyond the provisions of ss. 82 and 83 the Penal Code does 
not say anything about there being any age limit for capital sentence. 1930 M. 
W. N. 681 = 32 M. L. W. 220= 129 Ind. Cas. 228. 

83, Nothing is an offence which is done by a child above seven years of age 
. - , , and under twelve, who has not attained saffi- 

child, above 7 and maturity of understanding to judge of 

standhig’ the nature and consequences of bis conduct on 

that occasion. 

Scope.— in construing this section, the capacity of doing what is wrong is 
not so much to be measured by years, as by the strength of the offender’s under- 
standing and judgment ; such a decree of malice may be disclosed by the 
circumstances of a case as to justify the application of the maximum malitia supplet 
aciatem i W. R. Cr. 43, 

Consequences of his conduct,— “The consequences of his conduct’’ referred 
to in the section, are not the penal consequences to the offender, but the natural 
consequences which flow from voluntary act. 22 W. R. Cr. 27.^ Where an accused 
person is under twelve years, the Magistrate should, under this section^ hnd that 
the accused has attained sufficient maturity of understanding to judge of the nature 
and consequences of his act. 27 C. 133. Under the section a child between seven 
and twelve years of age cannot be held guilty of an offence with respect to any act 
unless it is shown that the child had attained sufficient maturity of understanding 
to judge of the nature and consequences of that act 5 L.T. 296. A child under 
10 years of age was acquitted when charged with an offence of bigamy. Rat. Un. 
Cr, C. 876= Cr. Rg. 55 of 1896. The presumption of English Law, against 
the possibility of the offence of rape by a boy under 14 does not apply to India and 
the question is one of fact only. 13 A. L. J. 254 = 37 A. 178= 16 Cr. L. J. 322 = 28 
Ind. Cas. 658. The conviction of a person charged with receiving stolen property 
is not bad on the ground that the child who sold the property was under twelve 
yearsofage. 6 M, 373 = 7 Ind. Jur. 304. A boy of 12 can be convicted for an 
attempt to commit rape, ii Bur. L. V. 135 * , 

If a child commits an offence when he is unable to understand the nature of 
the offence it can hardly be supposed that he will be able to understand that he 
must plead his own lack of understanding when placed upon his trial. He cannot 
be debarred from the defence allowed him by this section merely because of his 
ignorance of Court procedure. 10 O. &- A. L. R. 738 .^ A person who is not under 
12 years of age cannot come under this section even if it is proved that he was not 
of sufficiently mature mind. 10 Lah. L. J. 463=113 Ind. Cas. 11=30 Cr. L. J. 65 = 
A. L R. 1929 Lah, 64. 

English Law — A child of seven and under fourteen is presumed to be incapable 
of criminal intent {doU incapax) ; but the presumption may be rebutted, and weak- 
ens with the advance of child’s years towards fourteen, and the particular facts 
and circumstances attending the doing of the act and manifesting the extent of the 
understanding and disposition of the child. ^ The evidence^ of criminal capacity 
which is allowed to displace the presumption (expressed in the phrase mihUa 
supplet aclatern) should be strong and clear beyond all doubt and contradiction, 
i?. Vamplew^ 3 F. & F. 520 ; Russ Cr. 59 * 
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84. Nothing is an offence which is done by a person who at the time of do- 
ing it, by reason of nnsoundness of mind, is in- 
Aci of a person of unsound capable of knowing the nature of the act, or that 

he is doing what is either wrong or contrary to 

law. 


Principle — Since a criminal intent is an indispensable element in every crime, 
a person incapable of entertaining such intent cannot incur legal guilt.’’-— 

Cr, Law § 375. ^ 1 r - 4 

Unsoundness of mind, — This section requires that the unsoundness of mmo, 
in order to be valid ground of non-lability, must be such as would make the accused 
incapable of knowing the nature of the act, or that he is doing what^ is contrary to 
law. And it is for the defence to make out this ground of non-liability. 23 C. 817. 
See also 26 M. L. T. 361 ; 3 W. R. 9 ; 29 Cr. L. ]. 204 ; 29 Cr. L. J. 827 ; 33 C. 
W. N. 136. The nature and extent of the unsoundness of mind must be such as 
would make the ojfifender incapable of knowing the nature of the act, or that he 
is doing what is wrong or contrary 10 law. 23 C. 604. See also, 94 P. L. R. 1909 j 
Rat. Un. Cr. C. 818 ; 17 C. P. L. R. 113 ; U. B. R. 1914, 3/ 28. Mere fact that 

accused’s mind is partially deranged or that he is subject to some iiucontroliabie 
impulse due to insanity would not do. So long as he is not insane as to make it 
impossible for him to know nature of act or to realize that his act is wrongful or 
contrary to law, he would be guilty of offence committed by him. A. L R. 1933 
All- 233=si39 Ind. Cas. 147=33 Cr. L. J. 7r4===i932 Cr. C. 231 ; see also A. I. R. 
1935 J-ah. 123=: 34 Cr. L. J. 900=1933 Cr. C. 228=145 Cas. 119 ; A. L R. 1927 
Lah ; 52 = 28 Cr. L. J. 720. A. I. R. 1932 Lah. 1 = 32 P, L. R. 804=33 Cr. L. J. 
186=135 Ind. Cas. 666; 33 C. W. N. 136. The accused’s disease of the mind 
must have been formed before the act was done. ; A. I. R. 1929 Cal. 1=48 C. L. J. 
307 = 33 C. W. N. 136 ; 28 Cr. L. J. 598 = 29 P. L. R. 104. Mere eccentricity or 
singularity of manner or uncontrollable impulse which in full reasoning powers or 
moral insanity is no defence. 33C. W- N. 136 = 30 Cr. L. J. 494= ijS Ind. Cas. 
561. Evidence of premeditation, design or resistance to arrest negatives plea of 
insanity. Inference of insanity cannot be drawn from want of notice. Ibid ; see 
also 29 Cr. L. J.= ioo6=ii2 Ind. Cas. 222; A. L R. 1928 Mad. 196=29 Cr. L. J. 
63=55 M. L. J. 228=106 Ind. Cas. 559. Medical and legal standard of sanity is not 
identical A. 1. R. 1923 Lah. 508=28 Cr. L. J. 395 = 77 Ind. Cas. 413 ; see also 
A. 1. R. 1932 Oudh, 190 = 33 Cr. L. J. 542. Knowledge that an act is wrong along 

with unsound mind is not covered by the section. A. 1. R. 1924 All. 13= -16 A. 

243=22 A. L. J. 116=81 Ind. Cas. 171. Previous and subsequent madness of 
accused should be convicted to infer insanity. A. I. R. 1923 All 327 = 24 Cr. L. J. 
225=45 A. 329=71 Ind. Cas. 689 ; see also A, I. R. 1934 Lab. 123 = 35 Cr. L. J. 
869. Insane delusion or superstitous belief is not ^er se sufficient to exempt a 
murderer from criminal liability for bis wrongful act, unless the impulse was such 
as to render him unconscious of what he was doing, 18 Cr. L. J. 766=41 Ind. Cas. 
142=3 Pat. L. W. 356; see also 3 Pat. L. J. 291 = 19 Cr. L. J. 135 = 43 Ind, Cas. 
423, Legal insanity means that the person is incapable of knowing the nature of the 
act or of realizing that the act is wrong or contrary to law. 32 Cr. L J. 816=131 
Ind. Cas. 746. Where father kills a child and no motive is proved mefita! 

proved. A. 1. R. 1933 Nag. 307 = 1933 Cr. C. 1265. 

s. 84 is too narrow or too drastic 135 Ind. 
Luck 34 i = A. L R. 1932 Oudh. iB. A 

mind, knows that in killing another he is 


derangement should be 
Court is not concerned 
Cas. 384=8 O. W. N. 

person who though of , _ . . 

committing a wrongful act is not entitled to the benefit of this section 3 A. 
L. J. 463, The provisions of this section which are in substance the same as 
those laid down in the answers of the Judges to the questions put to them by the 
House of Lords in Case, show that it is only unsoundness of mind 

which materially impairs the cogitative faculty of the mind that can form a 
ground of exception from criminal responsibility, the nature and extent of the 
unsoundness of mind required being such as would make the offender incapable 
of knowing the nature of the act, or that he is doing what is wrong or contrary 
to law. A person subject to insane impulses is not entitled to exemption from 
criminal liability if his cogitative faculties are left unimpaired. 23 C. 604 ; see 
. also, 23 C. W, N. 621=29 C* L. J. 209 ; 32 Ind. Cas. 671 ; 48 I. C. 492 *'Our law has 
never held (as a widespread popular error imagines it to hold) that the mete 
existence of insanity is of itself necessarily sufficient to exempt the insane person 
from criminal responsibility. Only insanity of a particular and appropriate kind will 
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produce any exemptive effect. For lunatics are usually capable of being influenced 
by ordinary motives, such as the prospect of punishment ; they usually plan their 
crimes with care, and take means to avoid detection/ Kenny* s Outlines of Criminal 
Latv p. j/. In the consideration of the plea of insanity the antecedent and subse- 
quent conduct of the accused are relevant only to show what was the state of the 
mind of the accused at the time the act was committed. io8. Tnd. Cas. 424=29 Cr. 
L* J. 393* The nature and the extent of the unsoundness of mind must be such as 
would make the offender incapable of knowing the nature of the act, or that he 
is doing what is wrong or contrary to law. The test of insanity as viewed from a 
legal point does not coincide with the medical idea, and in man); cases a man, who 
who is, in the opinion of the medical experts of unsound mind cannot claim the 
benefit of this section. 94 P. L. R. 1909=6 M. L. T, 101 = 4 Ind. Cas. 988= 1 1 Cr. 
L. J. 105. See also 10 B. 512 ; 2 U. B. R, 28. If a person is of unsound mind, 
he is to be judged by the ordinary rules in regard to insanity, no matter whether the 
insanity arises from disease of the brain or from persistent indulgence in in- 
toxicating drugs or liquor, 7 N. L. R. 185 = 13 Ind. Cas, 916=13 Cr. L. ^ 164. See 
also 14 B. 564 ; 1906 A. W. N. 193 ; 29 C. 493. But the term of “unsoundness of 
mind” cannot be construed so widely as to cover the loss at self control following a 
hostile blow on the head. 7 L. B R. 13 — 20 Ind. Cas. 413—14 Cr. L. J. 427. Partial 
delusions or mere existence of mental disease does not necessarily exempt a person 
from criminal responsibility. Rat. Un. Cr. C. 229; 28 C. 613=5 C. W. N. 665 ; 43 Ind. 
Cas. 423 = 3 Pat. L. J. 291 ; 109 P. R. 1866 Cr.; 29 Cr. L. J. 204. If a lunatic has 
lucid intervals, the law presumes the offence of such person to have been committed 
in a lucid interval. Rat Un. Cr. C. 172. A person whose intellect is weak and whose 
father was insane is not necessarily a person of unsound mind. Rat. Un. Cn 
R. C. 10. The test to determine whether a person who has committed an 
offence was of unsound mind, is wheiher he knew that he \vas doing wrong, 
24 W. R. Cr. 5 ; see also 8 P. R. 1869 Cr.; 29 C. 493=6 C. W. N. 506 ; 7 
W. R. 42; 25 Cr. L. J. 576. This section exempts a man from criminal liability for 
his act, only when he is prevented, by reason of mental disease, from controlling 
his own conduct, or from passing a rational judgment on the moral character of the 
act he meant to do. 42 P. R. 1187 Cr, see also 26 M. L. T* 361. An accused who is 
suffering from a type of insanity known as foUe circulaire cannot be exempted. 46 A. 
243 = 22 A, L. J. 116 = 81 Ind. Cas. 171 = 25 Cr. L. J. 683. In order to come under 
this section it must be shown that the accused was incapable of knowing the nature 
of the act or of knowing that he was doing what was either wrong or contrary to 
law. 74 Ind. Cas. 69 = 24 Cr. L. J. 741 ; 102 Ind. Cas. 774=28 Cr. L. J. 598 ; A. I. 

R. 1025 Mad. 1238=49 M. L. J. 598 ; 13 Cr. L. J, 49 ; 30 Cr. L. J. 1034=119 Ind. 
Cas, 270. 

Onus.— The onus lies on an accused person to show that he is exempted^ from 
criminal responsibility by reason of such unsoundness of mind as made him incap- 
able of knowing the nature of the act or that he was doing what was either wrong 
or contrary to law. 55 Ind. Cas. 477 ; 21 Cr. L. J. 317 ; see also 23 C. W. N. 621 = 29 
C. L. J 209=50 Ind. Cas 991 = 20 Cr. L. J. 383 ; 21 A, L, J. 776-L. R. 4 A. 234 \ 

A. W. N. 1901, 132 ; 56 P. R. i 865 Cr.; Rat. Un. Cr. C. 818 ; 17 C. P. L. R. 113 ; 

20 Ind. Cas. 411 ; 29 Cr. L. J. 334 =9 Lah. 371 ; 151 Ind. Cas, 672 = 35 Cr. L. J, 
1398 = 35 P. L. R. 703 ; A, I. R. 1929 Cal. 1 = 48 C. L. J, 307 = 33 C. W. N. 136=30 
Cr. L, J. 494=115 Ind. Cas. 561 ; A, L R. 1933 All. 233 .=^i 39 Ind. Cas. 147-33 Cr. 

L. J. 714 = J. R. 1932 AH. 536. In case of conflicting evidence as to insanity, accused 
cannot be held to have discharged onus. A, I. R. 1924 All 186=21 A. L. J. 77 — 25 
Cr. L. J 348 = 77 Ind. Cas. 236. The opinion of the expert on lunacy cannot be 
brushed aside upon strength of lay opinion of a trial Judge. A. I. R, 1935 
Oudh. 143, 

Or. Pro, Code ss. 464 & 465 . — When an issue as to unsoundness of mind of an 
accused person is raised the Court is bound to enquire before it begins to record 
evidence. 42 A. 137= 18 A. L, J. 53=54 Ind. Cas. 483 = 21 Cr. L. 83; A* W. ?N. 
^905. 2 = 2 Cr. L. J. 91 ; A. W. N. 1882, 106 ; 3 W. R, Cr. 57 ; 3 W. R. Cr. 70 ; 

I W. R. Cr. ii ; i W. R. Cr. 15 ; g W. R. Cr. 23 ; 10 W. R. Cr. 37 ; i B. H. C,. 

33 Cr. 

OaseB.—The accused who was a habitual ganja smoker murdered by a boy who 
was an absolute stranger to him and for which there was no motive. The plea of 
unsounclness of mind under s. 84 was not taken, under the circumstances the 

case fell under s. 86. 27 C. W. N. 290=1923 Cal. 460. Even if it be proved that an ^ 
accused charged of murder was conceited, odd and irascible, and his brain was not' 
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quite all right, it cannot be said that he was incapable of knowing that murder was 
wrong so as to exempt him from criminal liablity under this Fection. 103 Iiid. Gas. 
59=28 Cf. L. J. 635 = A. i. R. 1927 Lab. 567 ; see also 32 C. VV. N. 342. A man 
may be suffering from some form of insanity in the sense in which the words would 
be used by an alienist, but may not be suffering from the unsounclness of ^mind as 
defined in this section ; 8 Lah. i 14^=8 L. L, J 5^6 = 92 ind. Cas. 328-=28 Cr. L. J. 
130 = 27 P. L. R. 823= A. 1. R. 1927 Lah. 52._ Where there was no positive evi- 
dence that the accused was suffering from delirium at the time he committed the 
murder, or that he was unconscious of the nature of the act he had committed he 
cannot take shelter under this section. 12 M. 459= i Weir 42. Where an accusedj 
notwithstanding some mental derangement* is held accountable under the crimiaal 
law for his actions, because be was capable of kaowing the nature of his nets and 
that what he was doing was wrong and contrary to law, a Court, iiv deteTmining the 
legal punishment, may properly take in»o judicial consideration the impaired capacity 
of control over the emotions and will which forms part of the mental derangement 
in wdiich other faculties are involved. L. B. R. {1893-1900) 240, Where the facts 
on the record proved that the unsoundness of mind prevented the accused, from 
knowing the nature of the act and its wrongfulness, he is entitled to be acquitted 
under this section. 34 C. 686=6 Cr. L. J. 233. If a man suffers from a partial delu- 
sion only and is sane in other respects, he must ba dealt with as if the facts with 
respect to which the delusion existed were real. 15 O. C. 321 = 18 Ind. Gas. 64? = *4 
Cr. L. J. 84 ; see also U. B. R. 1914, 3rd Qr. 28 = 26 Ind. Gas. 1207 = 16 Cr. L, J. 
95. A person who though of unsound mind, knows that, in killing ano- 
ther, he is committing a wrongful act, is not entitled to the benefit of 
the section. A. W. N. 1906, I93==3 A. L. J, 4^3 = 4 Gr. L. L. J. 88. Test 
of insanity is to ask, in the circumstancer, whether the man would have 
committed the act, if a police man would have been at his elbow. 32 
C. W. N. 343. In the absence of other evidence mere want of motive for the crime 
is not sufficient to base an inference of unsoundnes of mind for the purposes of a 
defence under s. 84 1. P. Code. 9 Lah. 371 — io6 Ind. Ca?s. 796 = 29 Cr. L. J. 204 = A. I. 
R. 1928 Lah. 796 Mere ailment before offence is not sufficient defence. A. I. R. 1930 
Nag-. 63. Person committing two murders though behaving eccentrically before 
committing offence cannot be said to be insane and should be hanged till death. 129 
Ind. Gas. 333 = 7 O. W. N. 1100=32 Cr. L. J. 327 = A. 1. R 1931 Oudh. 77* Mere 

unsouiidness of mind at time of committing offence is no sufficient excuse. But it is 

ground for giving lesser penalty under s. 302. 144 Ind. Gas. 437= ^933 Cr. C. 734-34 
Cr. L. J. 791 = A. 1. R. 1933 Rang. 144. 

M’ Naiagliten's Case. In Reg v. Daniel Naitgliten^ 10 Cl. & F. 200, 
Tindal, C. /, told the jury that the question to be determined was whether 
at the’ time the act in question was committed the prisoner had or had not 
the use of his understanding, so as to know that he was doing a wrong 
or wicked act. The verdict of the jury was ‘Not guilty’ on the ground of in-- 
sanity. This verdict, and the question of the nature and the extent of the un- 
sundness of mind which would excuse the commission of a crime, attracted great 
attention throughout England and became the subject of a debate in the House 
of Lords. The House determined to take the opinion of the Judges 011 the law. 
Accordingly, on June 19. 1843, all the Judges attended the House of Lords ; when 
(no argument having been madej the following questions of law were propounded to 
them : — 

“ist — What is the law respecting alleged crimes committed by persons afflicted 
with insane delusion in respect of one or more particular subjects or persons | as, 
for instance, where at the time of the commission of the alleged crime, the accused 
knew he was acting contrary to law, but did the act complained of with a view, 
under the influence of insane delusion, of redressing or revenging some supposed 
grievance or injury, or of producing some supposed public benefit ? 

*-2nd— What are the proper questions to be submitted to the jury when a person 
alleged to be afflicted with an insane delusion respecting one or more particular 
subjects or persons, is charged with the commission of a crime (murder, for example), 
and insanity is set up as a defence ? 

““3rd--- In what terms ought the question to be left to the jury as to the prisoner’s 
state of mind at the time upon the act was committed ? 

a person under an Insane delusion as to the existing facts commits an 
offence in consequence thereof, is he thereby excused? 
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5th— Can a medical man, conversant with the disease of insanity who never saw 
the prisoner previously to the trial, but who was present during the whole trial and 
the examination of all the witness, be asked his opinion as to the state of the 
prisoner’s mind at the time of the commission of the alleged crime, or his Opinion 
whether the prisoner was conscious at the time of doing the act that he was acting 
contrary to law, or whether he was labouring under any and what delusion at the 
lime ?” ■ ■ ^ ■■ 

Lord Chief Jus ike Tindal^m answering the opinion of the Judges said: ‘‘My 
Lords, Her Majesty’s Judges with the exception of Mr. Justice Maule, who has stated 
his opinion to your lordships, in answering the questions proposed to them by your 
lordships House, think it right in the first place, to state that they have forborne 
entering into any particular discussion upon these questions, from the extreme and 
almost insuperable difficulty of applying those answers to cases in which the fact 
are brought judicially before them. The facts of each particular case must of 
necessity present themselves with endless variety, and with every shade of difference 
ill each case. As it is their duty to declare the law upon each particular case on 
facts proved before them, and after hearing argument of counsel thereon, they deem 
it at once impracticable, and at the same time dangerous to the administration of 
justice if it were practicable, to make minute applications of the principles involved 
in the answers given by them to your lordship’s questions. 

“i. In answering to the first question, assuming that your lordships’ inquiries 
are confined to those persons who labour under such partial delusions only, and are 
not in other respect insane, we are of opinion that (notwithstanding the party accused 
did the act complained of with a view, under the influence of insane delusion of 
redressing or revenging some supposed grievance or injury, or of producing some 
public benefit) he is nevertheless punishable, according to the nature of the crime 
committed, if he knew, at the time of committing such crime, that he was acting 
contrary to law ; by which expression we understand your lordships to mean the 
law of the land, 

*'2&3. As the second and third questions appear to us to be more conveniently 
answered together, we have to submit our opinion to be, that the jury ought to be 
told in all cases that every man is to be presumed to be sane, and to possess a 
sufficient degree of reason to be responsible for his crimes, until the contrary be 
proved to their satisfaction, and that to establish a defence on the ground of insanity, 
it must be clearly proved that at the time of the committing of the act, the party 
accused was labouring under such a defect of reason, from the disease of the mind, 
as not to know the nature and quality of the act he was doing, or if he knew 
it, that he did not know he was doing what was wrong. The mode of putting 
the latter part of the question to the jury on these occasions has generally 
been, whether the accused at the time of doing the act knew the difference 
between right and wrong ; which mode, though rarely, if ever leading to any 
mistake with the jury, is not as we conceive, so accurate when put pnerally and 
in the abstract, as when put with reference to the party’s knowledge 
of right and wrong in respect to the very act with which he is charged. If the 
questions were to be put as to the knowledge of the accused, solely and exclusively 
with reference to the law of the land, it might tend to confound the jury, by inducing 
them to believe that an actual knowledge of the law of the land 
w'as essential in order to lead to a conviction, whereas the law is administered upon 
the principle that every one must be taken conclusively to know it, without proof 
that he does know it If the accused was conscious that the act was one which he 
ought not to do and if the act was the same time contrary to the law of ihe land, 
he is punishable. The usual course, therefore, has been to leave the question to the 
jury, whether the party accused had a sufficient degree of reason to know that he 
was doing an act that was wrong ; and this course we think is correct, accompanied 
with such observations and explanations as the circumstances of each particular case 
may' require. 

^'4. To the 4 th question the answer must of course depend, on the nature of 
the delusion, but, making the same assumption as we did before, namely, that he 
labours under such partial delusion only, and is not in other respects insane, we think 
he must be considered in the same situation as to responsibility as if the facts 
with respect to which the delusion exists were real. For example, if, under the 
influence of his delusion, he supposes another man to be in the act of attempting to 
take away his life, and he kills that man, as he supposes in self-defence, he would 
be exempt from punishment. If his delusion was that the deceased had inflicted a 
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serious injury to his character and fortune, and he killed him in revenge for some 
supposed injuries, he would be liable to punishment. 

^*5. In answer to (he 5th question, we slate to your lordships, that we think the 
medical man, under the circumstances supposed, cannot in strictness be asked his 
opinion in the terms above stated ; because each of those questions involves the 
determination of the truth of the facts deposed to which it is for the jury to decide, 
and the questions are not mere questions upon a matter of science, in which case 
such evidence is admissible. But where the facts are admitted, or not disputed, and 
the question become substantially one of science only it may be convenient to allow 
the question to be put in the general form ; though the same cannot be insisted on 
as a matter of right.*' 

Maule /. in answering the question said : **To render a person irresponsible 
for crime on account of un soundness of mind the unsoundness should, according 
to the law as it has been long understood and held, be such as to reader him incap- 
able of knowing right from wrong.’' 

To the second question the learned Judge answered. “If on a trial such as is sug- 
gested in the question the Judge should have occasion to state what kind and degree 
of insanity would amount to a defence, it should be stated conformably to what I 
have mentioned in my anewer to the first question as being, in my opinion the law 
on the subject”. See also R, v. Higgin^on. i C. & K. 129 ; Ah v. Burton, 3 Cox. 
275 ; R. V. Burton 3 F. &. F. 773 ; A. v. Towley, 3 F. dc F. 389. 

Bnglisli cases. Tn Ea^'l Ferrer's Case, 19 St. Tr. 886, 947, it was urged success- 
fully by the prosecution, that complete possession of reason was unnecessary to 
warrant the judgment of the law, and that it was sufficient if the party bad such 
possession of reason as enabled him to comprehend the nature of his actions, and 
discriminate between moral good and evil. In Amold^s Case, Tracey /. told the 
jury that wdiere a person has committed a great offence, the exemption of insanity 
must be every clearly made out before it is allowed ; that where a man is totally 
deprived of his understanding and memory, and does not know what he is doing, 
any more than an infant, or a wild beast, he will properly be exempted from the 
punishment of the Iaw^ See also ParJ?e^s Case, i Collin 477 ; BowleFs Case i Coll. 
673 (n). In order to support such a defence it ought to be proved by the most distinct 
and unquestionable evidence that the prisoner was incapable of judging between 
right and wrong. BellingJianVs Case, Russ. Cr. 65. In A. v. Oxford, 5 C. & P. 168, 
Lord Lyndhursi C A. told the jury that ‘they must be satisfied, before they could 
acquit the prisoner on the ground of insanity, that he did not know, when he com- 
mitted the act, what the effect of it, if fatal, would be, with reference to the crime 
of murder. The question was, did he know that he was committing an offence 
against the laws of God and nature." See also /?. v. Oxford, 9 C. & P. 532. *‘lf a 
prisoner seeks to excuse himself upon the plea of insanity, it is for him to make it 
clear that he was insane at time of committing the offence charged. The onus rests 
on him ; and the jury must be satisfied that he actually was insane. If the matter 
be left in doubt, it will be their duty to convict him ; for every man must be presum- 
ed to be responsible for his acts till the contrary is clearly shown.' ^ Per Rolfe B, 
in A. V. Stokes, F. 3 C- & K. 185, 

In A. V. Haynes i F & F. 666, Bramwell B. said : ‘It has been urged that 
you should acquit the prisoner on ihe ground that, it being impossible to assign any 
motive for the preparation of the offence, he must have been acting under what is 
called a powerful and irresistible influence, or homicidal tendency. But the circum- 
stances of an act being apparently motiveless, is not a ground from wffiicb you can 
safely infer ihe existence of such an influence. Motive exists unknown and innumer- 
able which might prompt the act. A morbid and restless, but resistible thirst for 
blood, would itself be a motive urging to such a deed for its own relief. But if an 
influence be so powerful as to be termed irresistible, so much the more reason is there 
why we should not withdraw any of the safe-guards tending to counteract it. 
There are three powerful restraints existing, all, tending to the assistance of 
the person who is suffering under such an influence,— the restraint of religion, 
the restraint of conscience, and the restraint of law. But if the influence ifself 
be held as a legal excuse, rendering die crime dispunishable, you at once 
withdraw a most powerful restraint— that forbidding and punishing its pre- 
paration. We must therefore return to the simple question you have to 
determine— did the prisoner know. the nature of the act he was doing, and did he 
know that he was doing what was wrdng>*. See also A. v. Layton, 4 Cox, 149. But 
Sir fameS' supports the -view that an insane impulse should be admitted 
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as a defence if really irresistible because then the act would not be voluntary act~at 
ait. See also per Denman C. /. Reg, v, Oxford^ 9 C. & P. 525. In the United States 
both the Supreme Court and the Courts of almost all the States recognise irresistible 
impulse as being a sufficient defence, even when accompanied by a knowledge that 
the act was wrong* ATennj/ Outlines^ of Cr. 56 ; Life v, Terry, 15 Wall 580. 
The American Law on the subject is thus stated Bishop : “ The medical writers 
are in substantial accord on the further proposition and the mental and physical 
machine may slip the control of its owner; so that a man may be conscious of 
what he is doing, and of its crin:dnal character and consequences while impelled 
to it by a power to him irresistible. Whether or not this is so must, in the nature 
of things, be a pure question of fact, not of law.*’ Bishops Cr. Law § 387. 

85- Nothing is an offence which is done by a person who, at the time 
. - . ■ , of doing it, is by reason of doing It, is by 

judgment b^rrason^'oTimoxi- reason of intoxication, incapable of knowing the 
cation caused against his well. ‘he act, or that he is doing what is 

either wrong, or contrary to law : provided that 
the thing which intoxicated him w^'as administered to him without his knowdedge 
of against his will. 

Principle. — Drunkenness is described by by Coke and Hale as dementia 
affeda or acquired madness — Russ, Cr. 87. 

Scope — Where the acts proved are themselves sufficient to establish the offence, 
relieving the prosecution of the responsibility of proving intention, proof of motive 
is not called for. But where there are circumstances which have any bear- 
ing on the degree of the criminality involved, it is certainly the duty of the 
prosecution to bring them forward, whether they tell for or against the ac- 
cused. Voluntary drunkenness is never an excuse for crime. The fact that 
a man was drunk makes no difference to the question of his criminal 
liability. Involuntary drunkenness, as a ground; of exemption, is ground treated 
in just the same way as insanity under section 84. Therefore it would be no 
ground of excuse for crime to plead merely that the accused was involuntarily 
drunk. It must be shown that he was so drunk and that he did not know (i) the 
nature of the act or (2) that it was wrong or (3) that it was contrary to law. But 
though neither voluntary drunkenness nor involuntary drunkeness nor which does 
not involve one or other of the three states of mind mentioned in this section, is 
an excuse for crimes committed under its influence, yet the fact of drunkeness may 
alter the nature of the legal offence committed though it is no excuse for the act. 
This occurs when the essential of the crime is the presence of some particular 
knowledge of intention. Intention is sometimes a presumption of law ; sometimes 
it is a mere fact to be proved like any other fact. 7 N. L, R. 180= 13 Inch Gas. 919. 
Evidence of drunkenness failing short of a proved incapacity in the accused to 
form the intent necessary to constitute the crime and merely establishing that his 
mind was affected by drink so that he more readily gave way to some violent 
passion does not rebut the presumption that a man intends the natural consequences 
of his act. 30 P. L. R. 357=^16 Ind Gas. 707=*30 L. J. 662= A. 1. R. 1929 Lab. 
637 j see also 29 Cr. L. J- 63 = A. I. R. 1928 Mad. 196.^ Where an act done is not 
an offence unless done with a particular intention, it is permissible to consider 
voluntary drunkeness in determing whether the accused had that intention. 

1 1 Cr. L. J. 659. But ill the other cases voluntary drunkenness is no reason for 
not inflicting maximum sentence. A. 1 . R. 1926 Lah.;428=7 Lab. 141 = 27 P, L. R, 
332=27 Cr. L. J. 764-95 Ind. Gas. 284. Evidence merely establishing that the 
accused was a drunkard is not sufficient. A. I. R. 1926 Lali. 232 = 7 Lah. 500 = 27 
P. L. R. 294 = 27 Cr. L. J. 630 = 94 Ind. Gas. 406. For drunkenness to operate 
as a ground of immunity, the accused's mind should be so much affected by the 
drink that he must be incapable of understanding what he was doing. 8 Bur. L. T, 
220=17 Cr. L. J. 49=8 L. B, R, 306 (F. B.) = 32 Ind. Gas. 641 ; see also 27 C. W. 
N. 290 = 39 C. L. J. 34 (where lesser sentence was given). 

Incapable of knowing tbe nature of the act.— Drunkenness is a defence 
when it amoim;s to unsoundness of mind. Although drunkenness is no excuse for any 
crime whatever, yet it is often of very great importance in cases where it is 
question of intention R. v. Cruse, 8 C & P. 541? 546 ; R. v, Doperty, 16 Cox, 306. 
But even in such cases the intoxication must be such as to prevent his restrain- 
ing himself from committing the act in question, or to take away from him the 
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-s occasio..d by his own^ act and toUy. 

and be might have avoided it, he shall not be pnvilegec . 

Rfi In cases where an act done is not an offence unless done with a 
86. In cases wbere ^ knowledge, or intent, a person who 

Offence requiring a parti- act in a state of intoxication shali be 

cular intent or knowledge to be dwelt with as if he had the same 

committed by one who is |j.^Q^tedge as he would have had if he had not 
inioxicated. intoxicated, unless the thing which intoxi- 

cated him,w., adminiaeied to him without hi, kuo.iedge, o, agamst 

his will. 

Scope.— In most cases, 
done and from 
drunkenness, t — 

intended the consequences of that act. 
offence at all unless it is c 
is often fully conscious of 
of his acts, 
knowledge in 

case of a sober man. 17 


, intention has to be inierreu iruiu 

know^ of his ac^ he^cantfbe’?erum?d to have 

i^rwhat he h doing akd what are the natural consequences 
If he' fails to prove that owing to his intoxication, he had not the s^e 

not applV 

case of a sober man. 17 md‘ , The section must be read as it is 

effect of evidence and the significan • • section does not establish 

Td 'S ^^^‘^'“S^wtobmienTha^to 4 ^iun^ as a fact, voluntary drudtenness 

SnTeqScrs* ^“‘Tt'pat "T tTs 
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yasw rtjquii-mg' ti jspeciiio inTaxic--«u IS plain mat wneii me law requires a 
specific intent in distinction from general malevolence to render one guilty, the intent 
to drink followed by intoxication cannot stand in the stead of this intent. Reg v. 
Mo 7 ikhouse, 3 Cox. C, C. 55. Evidence of intoxication there is admissible for the 
purpose of ascertaining the condition of the mind of the accused, to determine 
whether he was incapable of entertaining the specific intent charged^ where such 
intent, under die law, is an essential ingredient of the particular crime alleged to 
have been committed. Criminal Law § 408. Where the very nature and 

essence of the crime is made to depend upon the condition of mind at the time, the 
fact of intOKication is a proper subject of consideration in the determination of* the 
question whether a particular crime has been committed. There is a plain distinc- 
tion between cases where the act done constitutes the offence and cases where an 
evil intent must be combined with the act. In cases where the intent or purpose of 
the party is a necessary element of the crime it may be shown that intoxication 
has so affected the physical and mental condition of the defendant as to preclude 
ihe formation of a criminal intent. This applies even to drugs. A person rendered 
insane from the voluntary recent use of cocaine and morphine who on that account 
does not understand the nature and quality of his act and is incapable of forming an 
intent cannot be guilty of assault with intent to commit murder. Complete depriva- 
tion of reason by intoxication eliminates the essential element of specific intent, when 
such intent is essential. Bishop's Cr. Law % . 

Involuntary drunkenness.— If a person, by the unskilfulness of his physician, 
or by the contrivance of the enemies, eat or drink such a thing as causes frenzy, this 
puts him in the same condition with any other frenzy, and equally excuses .him. 

I Hale. 22, The law deems it wrong for a man to cloud his mind or excite it to evil 
by the use of intoxicating drinks ; and one who does this, then, moved by the 
liquor while too drunk to know what he is about, performs what is ordinarily criminal 
subjects himself to punishment ; for the wrongful intent to drink coalesces with the 
wrongful act done while drunk, and makes the offence complete, The exception is 
that if the offence is of a sort constituted only where there is a particular intent, 
and the accused person did not intend it until he became too drunk to entertain the 
intent, it is not committed simply by the formal doing where the special purpose is 
wanting. Bishop's Criminal Law § 398. 

Intoxication if ground of leniency. — Insanity is no excuse for the commission 
of a crime but may be in some cases be taken into consideration when awarding 
punishment for a crime committed in a state of drunkenness. 1923 Lah. 294. 

87 . Nothing wbi:h is not intended to cause death or grievous hurt, and 

Act not intended and not is not known by the doer to be likely to 

known to be likely, to cause cause death or grievous hurt, is an offence by 
death or grievous hurt, done reason of any harm which it may cause, or be in- 
by consent. ’ tended by the doer to cause, to any person, above 

eighteen years of age, who has given, consent, 
whether express, or implied, to suffer that harm; or by reason of any harnr 
which it may be known by the d mr to be likely to cause to any such person who' 
has consented to take the risk of that harm. 

Illusiraiion, 

A and Z agree to fence with each other for amusement : This agreement implies 
the consent of each to suffer any barm which, in the course of such fencing, may be 
caused without foul play; and if A, while playing fairly, hurts Z, A commits no 

offence. . 

Principle. — “Another class of cases of misadventure, of still greater practical 
importance, are those where death is accidentaly caused in the course of some lawful 

game or sport At the present day, all such exercises with naked swords would be 

illegal however licensed. But ordinary fencing, and, similarly, boxing, wrestiingj 
football, and the like, are lawful games if carried on with due care. Every one who 
takes pan in them gives, by so doing, his implied consent to the infliction upon him- 
self of a certain (though a limited) amount of bodily harm. But no one has the right 
to consent to the infliction upon himself of a certain (though a limited) amount of 
bodily harm. But no one has the right to consent to the infliction upon himself of an 
excessive degree of bodily fiarm, such harm as amounts to ‘maiming* him, and thus his- 
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agreement to play a game under dangerously illegal rules will, if he be killed in the 
course of the game, afford no legal excuse to the killer.” Kennf s Outlines of Cri- 

minal LawV. no. 

Object.— ‘‘Generally speaking, every man is free to inflict any rafFering or damage 
he chooses on his own person and property ; and ifinstead of doing this himself, he 
consents to its being done by anoiher> the doer commits^ no offence. ^ A man may 
give away his property, and so another, who takes it by his permission does not 
commit theft, He may inflict self-torture or he may consent to suffer torture at the 
hands of another. But the law, as declared by this excepdon does not permit him to 
give his consent to any thing intended, or known to be iikeIy,Jo cause his own de 
or grievous (xud Muephifsott, When death is caused under miscoii' 

ception of fact, but where no intention or knowledge of the accused was proved, 
the case is governed by ss. 87 and 90. 16 Cr. L. J. 581 = 3 ^ bid. Cas. 133 ; see also 

U. B. R. (1892— 190T) Vol. I, 298. 

Cause death or grievous hurt.— Criminal responsibility for the use of any 
means intended tn cause death nor to the doing of any act which is in itself an 
offence against the law, is not removed by the consent of the person on whom they 
are used, to the use of the means. The same rule applies as to the use of force 
likely to cause death or grievous hurt, if used with knowledge of the consequences 
likely to ensue and with indifference and recklessness as to whether death or serious 
injury would ensue. Russ. Cr* 886. In i East, P. C.. 269, it is said ; ‘In cases of 
friendly contests with weapons, which though not of a deadly nature may breed 
danger there should be due warning given that each party may start upon equal 
terms. For if two were engaged to play at cudgels and the one made a blow at the 
other likely to hurt before he was on his guard and without warning and death 
ensued, the want of due and friendly warning would make such an act amount to man 
slaughter.” Ibid ; see also Ex par ie Barronet^ i E & B. 1 ; Dears 51. 

88 . Nothing which is not intended to cause death, is an offence by 
. ^ ■ reason of any harm which it may cause, or be 

Act not intended to cause intended by the doer to cause, or be known 

>» be Ifcly .0 cause ,0 

■ person for whose benefit it is done in good 

faith, an d who has given a consent, whether express or implied, to suffer that 
harm, or to take the risk of that harm. 

Illusiraitcn* 

A, a surgeon, knowing that a particular operation is likely to cause the death of 
Z, who suffers under a painful complaint, but not intending to cause Z’s death and 
intending, in good faith, Z*s benefit, performs that operation on Z with Z*s consent. 
A has committed no offence. 

Principle.** — The reason on which the general rule which we have mentioned 
rests is this, that it is impossible to restrain men of mature age and sound under- 
standing from destroying their own property, their own health, their own comfort, 
without restraining them from an infinite number of salutary or innocent actions. 
It is by no means true that men always judge rightly of their own interests. But it 
is true that in the vast majority of cases, they judge better of their own 
interest than any lawgiver, or any tribunal, which must necessarily proceed on 
general principles and which cannot have within its contemplation — the circums- 
tances of particular cases and the tempers of particular individuals, can judge for 
them.’^ Note B, 

Scope, — No consent can justify an intentional causing of death. But a person 
for whose benefit a thing is done, may consent that another shall do that thing even 
if death may probably ensuci It is often the wisest thing that a man can do to 
expose his life to great hazard. It is often the greatest service that can be rendered 
to him to do what may probably cause his death. He may labour under a cruel and 
wasting malady which is certain to shorten his life, and which renders his life, while 
' it lasts, useless to others and a torment 10 himself. Suppose that under these 
circumstances he gives his free and intelligent consent to take the risk of^ an opera- 
tion which in a large proportion of cases has proved fatal but which is the only 
method by which his disease can possibly, be cured, and which if it succeeds, will 
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A, in good faitb, for his child’s benefit without his child’s consent, has his child' 
cut for the stone by a surgeon, knowing it to be likely that the operation will cause 
the child’s death, but not intending to cause the child’s death. A is within the 
exception, inasmuch as his object was the cure of the child. 

Principle. — ^“We have now explained the provisions contained in clauses 69 and 
70. The cases to which the two next clauses relate bear a close affinity to those 
which we have just considered. A lunatic may be in a state which makes it pmper 
that he should be put into a strait waist coat. A child may meet with an accident 
which may render the amputation of a limb necessary. ^ But to put a strait waist 
coat on a man without his consent is, under our definition, to commit an assault. 
To amputate a limb, is by our definition, voluntarily to cause grevious hurt, and, as 
sharp instruments are used, is a very highly penal offence. We have therefore 
provided, by clause 71, that the consent of the guardian of a sufferer who is an 
infant or who is of unsound mind, shall, to a great extent, have the effect which the 
consent of the sufferer himself would have, if the sufferer were of ripe age and sound 
mind. That there should be some provision of this sort is evidently necessary. 
On the other hand, we feel that there is considerable danger in allowing people 10 
assume the office of judging for others in such cases. Every man always intends in 


restore him to health and vigour ; the person, who with due care and skill, performs 
the operation, commits no offence. Again, if a person attacked by a wild beast 
should call out to his friends to fire, though with imminent hazard to himself, and 
they were to obey the call they would commit no offence though by firing they might 
cause death, and though when they fired they knew themselves to be likely to cause 
his death. — Morga?i and Macj^li^rson. p. 66, 

Benefit.— ^Pecuniary benefit is not the benefit within the meaning of this section 
(vide s. 92 expl). Hence dangerous exhibitions are not protected by it. Nor are 
mutilations permissible which are consented to for some indirect motive, such as 
making the sufierer an object of charity or prevent enlistment as a soldier, or for the 
purpose of procuring a discharge,--* May ne*s Criminal Lam ^ 432. 

Oases.^ — Where a person has several intercourse with a girl of a little over 
twelve years of age, with her consent and thereby causes grievous hurt to her, he 
commits an offence under s. 32 ^ L P. C. and is not protected by s. 80 or s. 88. 12 P. 
C. L. R. 4. A Kabiraj who had training in surgery pnnot be exempted under this 
section, for causing the death of a patient by surgical operation. 14 C. 566 ; see 
also 5 W. R. Cr. 7. But where the operation is done in accordance with recognized 
Indian method, he is protected under this section. 28 A. W. N. 91 =-5 A. L, J. 
Cr. 155. ■■ 

89 . Nothing which is done in good faith for the benefit of a person under 

twelve years of age, or of unsound mind, by or 
by consent, either express or implied, of the 
guardian or other person having lawful charge of 
that person, is an offence by reason of any harm 
which it may cause, or be intended by the doer 
to cause or be known by the doer to be likely to cause, to that person : 

Provisos. Provided—- 


Act done in good faith for 
benefit of child or insane 
person, by or by consent of 
guardian. 


First . — That this exception shall not extend to the intentional causing of 
death, or to the attempting to cause death ; 

That this exception shall not extend to the doing of any thing 
which the person doing it knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, or the curing of any 
grievous disease or infirmity ; 

Ihirdly , — That this exception shall not extend to the voluntary causing - of 
grievous hurt, or to the attempting to cause grievous hurt, unless it be for the 
purpose of preventing death or grievous hurt, or the curing of any grievous 
disease or infirmity ; 

That this exception shall not extend to the abetment of any 
offence, to the committing of which offence it would not extends 



reason to believe, 
misconception ; or 
■ if the consent 
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good faith his own beiiefif, and has a deeper interest in knowing what is for his benefit 
than any body else can have. That he gives free and intelligent consent to siifFer 
pain or loss creates a strong presumption that it is good for him on the whole to 
suffer that '.pain 'or loss. But we. cannot safely confide to him the interest of his' 
neighbours ill the same unreserved manner in which we confide to him his own, 
even when be sincerely Intends 16 benefits his neighbours. Even parents have been 
known to deliver their children up to slavery in a foreign country to inflict the most 
cruel mutilations on their mate children, to sacrifice the chastities of their female 
children, and to do all this declaring, and- perhaps with truth, that their object 'was 
something which they considered as advantageous to the children. We have there- 
fore not thought it sufficient to require that on such occasion the guardian should 
act in good faith for the benefit of the ward. We have imposed several additional 
resliictions which, we conceive, carry their defence with them” — A^ote B, 

Scope. — This section provides that the consent of the guardian shall to a 
great extent, have the effect which the consent of the sufferer himself would have, 
if the sufferer were of ripe age and sound mind. But because there is considerable 
danger in allowing people to assume the office of judging for others in such cases, 
some restrictions are imposed on the guardian's power to consent besides the 
requisites of good faith and benefit to the sufferer. Every man always intends in good 
faith his own benefit and has a deeper interest in knowing what is for his own benefit 
than any body else can have, Therefore the fact that he gives a free and intelligent 
consent to suffer pain or loss, creates a strong presumption that it is good for him 
on the whole to suffer that pain or loss. But the interest of his neighbours is not 
to be confided to him in the same unreserved manner in which we confide to him 
his own even when he sincerely intends to benefit his neighbours. For these reasons 
where the consent required is that of some one other than the individual himself, some 
thing more than mere good faith and the benefit of that sufferer are by this section 
made necessary. Morgan and Macpherson p. 67. School-master infiictfng cor- 
poral punishmsnt on child below 12 years necessary for school discipline is 
protected under s. 89. A. I. R. 1926 Rang. 107 = 27 Cr. L. J. 636=3 Rang. 6^9 = 94 
Ind. Cas. 412. 

90 A consent is not such a consent as is intended by any section of this 

Code, if the consent is given by a person under 
fear of injury, or under a misconception of fact, 
and if the person doing the act knows, or has 
that the consent was given in consequence of such fear or 


Consent known to be given 
under fear or misconception. 


by a person who, from unsoundness of mind or 
intoxication, is unable to understand the nature 
, and consequence of that to which he gives his 


IS given 

< Consent of insane person, 

’ consent ; ‘ 

unless the contrary appears from the context, if the consent is given by a 

Consent of child. 


person who is under twelve years of age. 


. Scope, — This section is rather a General Explanation than a General exception. 
A free and intelligent consent must be given. Fear of injury or mistake of fact 
are not consistent with such a consent. Suppose an ignorant person to represent 
himself as having skill to perform a difficult operation and by this pretence to 
obtain consent to perform it, such consent can avail him nothing. But where the 
facts which invalidate a consent are unknown to the person to whom it is given as 
if other persons without bis knowledge represent that he possesses medical skill and 
thus obtain consent to his administering a potent medicine etc., this will not 
make the consent Morgan and Macpherson, p. 68. The object and effect 

of 3.90. obviously was not to lay down that a child under 13 years of age is 
in fact incapable of expressing or withholding his or her consent to an act, but to 
provide that when the consent of person may afford a defence to a criminal 
charge such consent must be a real consent, not vitiated by inimaturily, fear 
or fraud. Every act done ‘‘against, the will” of a person no doubt, is done 
^^wlthout his consent" but ait act done “without the consent" of a person 
ismot necessarily , “against his Will"; which expression imports that the act is done 
insplteof the opposition of the person, to the doing of it. 143 Ind. Cas. 872 «« 1933 
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Cx*. C\ 573= 1 1 Rang. 213 = 34 Cr. L. J. 696= A. I. R, 1933 Rang. 98 (F. B.) Section 
90 is not to be applied to s. 366 and mere absence of a valid consent does not raise 
presumption as to intention necessary under the section. Ibid, The expression 
under a misconception of fact ” is broad enough to include all cases when the 
consent is obtained by misrepresentation ; the misrepresentation should be regarded 
as leading 10 a misconception of the fact with reference to which consent was 
given. A misrepresentation as to the intention of a person is a misrepresentation 
of a fact. 36 M, 453 = 22 hid. Cas. 168 = 1$ Cr. L. J. 24 ; see also 14 C, 566; 
5 W. R. 7 ; 12 W. R. 7 ; 17 R- i9!9 but see 8 L. B. R. 166. 

91. The exceptions in sections 87, and 88, and S9, do not extend to 
, acts which are offences independently of any 
olt„tr^nde?«,demly "of which they may cause or be intended to 

harm caused. cause, or be known to be likely to cause, to the 

person giving the consent, or on whose behalf 


the consent is given. 


Illustration, 


Causing miscarriage (unless caused in good faith for the purpose of saving the 
life of the woman) is an offence independently of any barm which it may cause or 
be intended to cause, to the woman. Therefore it is not an offence “by reason of 
such harm and the consent of the woman or of her guardian to the causing of 
such miscarriage does not justify the act, 

92 . Nothing is an offence by reason of any harm which it may cause to 
. V., X ^ 1 r • 1 r person for whose benefit, it is done in 

benefit of T persM '^ 00 ^ even without that person;s consent, 

consent. if the circumstances, are such that it is impossible 

for that person to signify consent, or if that 
person is incapable of giving consent, and has no guardian or other person 
in lawful charge of him from whom it is possible to obtain consent in time 
for the thing to be done with benefit : 

Provisos. Provided— 

Fint ^ — That this exception shall not extend to the intentional causing 
of death, or the attempting to cause death ; 

Seco7idly . — That this exception shall not extend to the doing of anything 
which the person doing it knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, or the curing of any 
grievous disease or infirmity ; 

Thirdly. — That this exception shall not extend to the voluntary causing of 
fhurt, or the attempting to cause hurt, for any purpose other than the preventing 
of death or hurt ; 

Fourthly. — That this exception shall not extend to the abetment of any 
offence, to the committing of which offence it would not extend. 

Illustrations. 

{a) Z is thrown from his horse, and is insensible. A, a surgeon/ finds that Z 
requires to be trepanned. A, not intending Z^s death but in good faith, for Z's 
benefit, performs the trepan before Z recovers his power of judging for himself. 
A has committed no offence. 

{^) Z is carried off by a tiger. A fires at the tiger knowing it to be likely that 
the shot may kill Z, but not intending to kill Z, and in good faith intending Z’s 
benefit A^s ball gives Z a mortal wound. A has committed no offence. 

ip) A, a surgeon, sees a child suffer an accident which is likely to prove fatal 
unless an operation be immediately performed. There is not lime to apply to the 
chilfPs guardian. A performs the operation inspiie of the entreaties of the child, 
intending, in good faith, the child^s benefit. A has committed no offence. 

{d) A is in a house which is on fire, with Z., a child. People below bold out 
a blanket. A drops the child from the house-top, knowing it to be likely that the 
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r 11 lri!l the rliUd but iiot intending to kill the child, and intending, in good 

SShTe if the clild is killed by the fall, A has commuted 

no oiiience. . , . , 

Explanation.— yL^x.& pecuniary benefit is not benefit within the meaning 

of sections bS, ^g, and 92. , . , , 

Pri n pi nle -—‘‘There vet remains a kindred class of cases whica aie ry no 
meS of me occurmnce. For example, a person falls down in an apoplectic fit. 
Ein° aloife raT save him, and lie \s unable to signify his consent to be bled 

" h; sm n"or.h“patnt*s yardilta^ 

he was not the child’s parent or guardian, he ought not to be punished. ^ 

Scops — I n these examples there is what may be called a temporary guar i an 
feco^s. evi^encv of the case and by the humanity of the motive ihis 

ship justihed y _ ^ g y exercise of this temporary guardianship a protec- 

S" “.St » 8, t. .h. of go..di...-«'oo^a» 

and Macpherson p. 70. 

Pecuniarv benefit.— The benefit alluded to in this section must be some physical 
benfful SthlaTeviation of some disease or diseased or disorganized condition of 

some part or member of the body. 5 W. R. 7» 

93 . No communication made in good faith is an offence by reason of any 

harm to the person to whom it is made, if it is 
Communication made in good jjjg tjenefit of that person. 

faith. 


Illustraiion. 

A a surgeon, in good faith, communicates to a patient his opinion that he can- 
not liVe. The patient dies in consequence of the shock. ^ A has 

though he knew it to be likely that the communication might cause the patient s 

94, Except murder, and offences against the State, punishable with death, 

nothing is an offence which is done by a person 
Act to which a person is com” jg compelled to do it by threats, which, at 

pelled by threats. reasonably cause the appre- 

hension that instant death to that person will otherwise be the consequence ; pro- 
vided the person doing the act did not of his own accord, or from a reasonable 
apprehension of harm to himself short of instant death, place himself in the situa- 
tion by which he became subject to such constraint. 

Explanation /, — A person who, of his own accord, or by reason of a threat 
of being beaten, joins a gang of dacoits, knowing their character, is not entitled 
to the benefit of this exception, on the ground of his having been compelled by 
his associates to do anything that is an offence by law. 

Explanation 2 , — A person seized by a gang of dacoits, and forced, by threat 
of instant death, to do a thing which is an offence by law, for example, a smith 
compelled to take his tools, and to force the door of a house for the dacoits to 
enter and plunder it, is entitled to the benefit of this exception. 

Principle. — Persons are properly excused from those acts which are not done of 
their own free will, but in subjection to the power of others. / Iiale\ 41 ; Rtiss. Cr, 90. 

Scope.— 'This section is the only law which allows the doer of a crime to plead 
necessity as a defence. In order that the'.doctrine may be applicable, there must be a. 
reasonable fear at the very time, of instant death. The Indian law about compulsion 
arid necessity as a justification of an act otherwise criminal, is based on the law of 
England, The. law does not, , where there is no fear of instant death, require the 
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Courts to discuss the philosophy of free will, or determine whether the person who 
bribes to secure some advantage to hiniseif is a victim of extortion or feels helpless or 
not. 14. B. 115. But in order to get protection under this section the fear must be of 
instant death. 10 W. R. 48 ; 20 B. 215 r2o B. 394 5 1912 M. W 3108. Thus 
although the fear of having houses burnt or goods spoiled is no excuse in law for join- 
ing and marchhig with rebels, yet an actual force upon the person and present fear of 
death may form such excuse, provided they continue all the time during which ihe 
party remains with the rebels. Me Growther^s Case, Fort 13 ; R, v. Tyler, 8 C. & 
P. 6i6 ; RusSrCf. gi \ R, v. Crttichley, 5 C. & P. 133. Moral force put upon the per- 
son is no legal excuse, i Hale, 43 ; l East P. C. 225. As to persons in private rela- 
tions, neither a child nor a servant is excused for the commission of any crime, by the 
command or coercion of the parent or master, i Hale, 44, 516 ; Russ Cn gi. I'liis 
section is not applicable when the accused voluntarily subjects himself to threats. A. 
I. R. 1933 204=1933 Cr. C. 919, Compulsion by threats of instant death is 

good defence except for ‘murder*’ and offences against State. A, L R. 1924 Cal. 103 1 
= 52 C. 112 = 40 C. L. J. 143 = 28 C. W. N. 1046=26 Cr. L. J. 11 = 83 Ind. Cas. 491, 
So compulsion is not a defence to a charge under s. 121 I. P. Code. 1931 Cr, C. 875 
= !. R. 1933 Rang, 81 = 34 Cr. L. J. 696= A. I. R. 1933 Rang. 98 (F. B.}= 1933 Cr. C. 
. 573 * : , 

Murder.— Does not mean abetment of murder. 52 C. 112 ; see also A. L R* 
192s All 315 = 26 Cr, L. J. 676=47 A. 306=23 A. L. J. 25=8.6 !nd. Cas/ 52. 

95« Nothing is an offence by reason that it causes, or that it is intended to 
, cause, or that is known to be likely to cause, any 
Act causing slight harm, harm, if that harm is so slight that no person of 
ordinary sense and temper would complain of such harm. 

Object.— *’CIause 73 (this section) is intended to provide for those cases which, 
though, from the imperfections of language, they fall within the letter of the penal law,’ 
are yet not within its spirit and are all over the world considered by the public, and 
for the most part dealt with by the tribunals, as innocent. As our definitions are 
framed, it is theft to dip a pen in another man's ink, mischief to crumble one of his 
wafers, an assault to cover him with a cloud of dust by riding past him, hurt to incom- 
modate him by pressing against him in getting into a carriage. There are innumer- 
able acts without performing which men cannot live together in society, acts which all 
men constantly do and suffer in turn, and which it is desirable that they should do 
and suffer in turn, yet which differ only in degree from crimes. That these acts ought 
not to be treated as crimes is evident, and we think it far better expressly to except 
them from the penal clauses of the Code than to leave it to the judges to except 
them In practice ; for if the code is silent on the subject the judges can except these 
cases only by resorting to one of two practices which we consider as most pernicious, 
by making law, or by wresting the language of the law from- its plain meaning.— 
Noie B. 

Scope — This section is only intended to provide for those cases which fall within 
the letter but not within the spirit of the law. 12 M. 198.^ 

This section will have no application unless the act in, question amounted to an 
offence under the Code. Emperor v. Preo Nath Chowdlimy^ 29 C. 489 ; i N. L. R. 
389. A theft of pods of no value falls under this section. 5 B. H. C. Cr. 35. This 
section is not applicable to a case where the accused is charged wiih the offence of 
theft of three pies worth of dung cakes. Rat. Un. Cr. C. 400. An offence of causing 
slight harm is covered by this section. A. W. N. 1881. 100. A. W. N. 1882, 229 ; 

8 G. P. L. R. Cr. 15; A. W. N. 1887, 73; 27 A. 28 = A, W. N. 1904, 153; 13 
Cr. L. J, 1912 Cr. 71 ; 15 C r. L. J. 14. A trumpery quarrel is covered by this section. 

12 Cr. L. J, 103 = 9 Ind. Cas. 586 ; see also 17 N.L. J. 66= A. L. R. 1934 Nag, 
129. The term Kula bhr ashta i. e. prostitute’s son used in a book is prima facie 
defamatory and does not f all under s. 95. (1911) 2 M. W. N. 8=10 M, L. T. 96= 12 
Cr. L. J. 497 — X2 Ind, Cas , 217. But when the imputation is very slight this section 
applies. 99 Ind. Cas 347 =28 Cr. L. J. 339=1927 Rang. 43. Imputation to a Hindu 
that he is an out-caste is dafamatory and is not covered by this section. 1928 All. 
2*3. This section is applicable to a trivial offence arising dpt of a Court’s observa- 
tion. A. I.R, 3931 Cal. 392=132 Ind. Cas. 783=32 Cr. L. J. 991 = 8 O. W. N. 157 = 
14 O, L. J. 20=1931 Cr. C. 824. Vulgar abuses arenot always to be taken literally. 
56 B. 196=137 Ind. Cas. 386=33 Cr. L. J. 463=34 Bom. L R. 282 = A, L R. 1932 
Born. 193=1932 Cr. C. 297. It is not every insult that can be punished under s. 504, 
24 C. L. J. 137 = 18 Cr. L. J. 17 = 21 C. W. N, 95 = 36 Ind/ Cas. 849. Prosecution 
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sboukl not lorige a complaint where it is simply a case of exchanging abuse in a 
public street. A. J. R. 1926 Lah. 4I2==.8:L. L. J. 82 = 27 P. L* R. 176=27 Cr. L, J. 
696 = 94 if -d. Cas. 888. Where complainant suggested that his lost book may be 
searched in accused's pleader^s books and accused in reply said that he was^ not in 
the habit of stealing like coniplainant, offence is of a petty nature, A. I. R. 1929 
Lali. 234 = 30 Cr L.J. 379=115 Ind Cas. 72. Where accused was provoked to use 
insuUing language owing to complainant’s obstructiveness to lawful exercise of autho- 
rity, the offence is trivial 4 L- W. 556=36 ind. Cas. 142= 17 Cr. L. J. 462. Where 
plaintiff’s vakil questions status of person signing defendant’s written statemeni, 
on which another person says that the status of the agent is higher than that of the 
plainliiPs vakil the offence is a petty one. A. I. K. 1921 AH. 3^=43 A. 497=19 
A. L. ]. 425 = 22 Cr. L. J. 715=63 Ind. Cas. 875. The charge of obstructing peons 
of municipality is very slight, so slight that no person of ordinary sense and temper 
would complain of such harm, and where the municipality has not been active in 
proving the other offences of gravity, namely, evasion of Octroi duty and causing 
hurt to^peons the complaint against the accused should be dismissed. A. L R. 1929 
All, 940J see also 33 C. W. N. 751. 

OF THE EIGHT OF PRIVATE DEFENCE. 

Priucipl© — propose (clauses 74-84= sections 96 to 106) to except from the 
operation of the penal clauses of the Code large classes of acts done in good faith 
lor the purpose of repelling unlawful aggressions. In this part of the chapter we have 
attemped to define, with as much exactness as the subject appears to us. to admit, 
the limits of the right of private defence. It may be thought that we have allowed 
to cfreat a latitude to the exercise of this right ; and we are ourselves of opinion that 
if \ve had been forming laws for a bold and high spirited people, accustomed to take 
the law into their own hand, and to go beyond the line of moderatioiy in repelling 
iniury, it would have been fit to provide additional restrictions. In this country the 
danger is on the otherside ; the people are too little disposed to help themselves ; 
the patience with which they submit to the cruel depredations of gang robbers, and to 
trespass and mischief committed in the most outrageons manner by bands of ruffians, 
is one of the most remarkable, and at the same time one of the most discouraging 
symptoms which the state of society in India presents to us. Under these circums- 
tances we are desirous, rather to rouse and encourage a manly spirit among the 
people than to multiply restrictions on the exercise of the right of self defence. We 
are of opinion that all the evil which is likely to arise from the abuse of that right is 
far less serious than the evil which would arise from the execution of one person for 
overstepping what might appear to the Goiirts to be the exact line of moderations in 
lesisiing a body of dacoits. 

“We think it right, however to say that there is no part of the Code with which 
we feel satisfied than this. We cannot accuse ourselves of any want of diligence or 
care. No portion of our work has cost us more anxious thought or has been more 
frequently rewritten. Yet we are compelled to own that we leave it still in a very 
imperfect state; and though we do not doubt that it may be far better executed 
than it has been by us, we are inclined to think that it must always be one of the 
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made for killing or tortiiriiig him unless he complies, is a man who does not require 
the fear of punishment to restrain him. A man on the other hand who is withheld 
from committing crimes solely dr chiefly by the fear of punishment will never be 
withheld by that fear when a pistol is held to his forehead or a lighted torch applied 
to his fingers for the purpose of forcing him to commit a crime. 

"‘It would, we think, be mere useless cruelty to hang a man for voluntarily causing 
the death of others by jumping from a sinking ship into an over-loaded boat. The 
suflTeri ng caused by the punishment'is considered by itself, an evil, and ought to be 
inflicted only for the sake of some preponderating good. But no preponderating 
good, indeed no good whatever, would be obtained by hanging a man for such an 
act. We cannot expect that the next man who feel- the ship in which he is left 
descending into the waves, and sees a crowded boat putting off from it, will submit 
to instant and certain death from fear of a remote and contingent death. There are 
men, indeed, who in such circumstances would sacrifice their own lives rather than 
risk the lives of others. Bat such men act from the influence of principles and feel- 
ings which no penal laws can produce, and which, if they were general, would render 
penal laws unnecessary. Again, a gang of dacoits. finding a house strongly secured, 
seize a smith, and by torture and threats of death induce him to take his tools and to 
force the door for them ; here, it appears to us, that to punish the smith as a house- 
breaker would be to inflict gratuitous pain ; we cannot trust to the deterring effect of 
such punishment. The next smith who may find himself in the same situation will 
rather take his chance of being at a distant time, arrested, convicted and sentenced 
to imprisonment, than incur certain and immediate death. 

**In the cases which we have put, some persons may perhaps doubt whether there 
ought to be impunity ; but those very persons would generally admit that the extreme 
danger was a mitigating circumstances to be considered in apportioning the punish- 
ment. It might, however, with no small plausibility be contended that if any punish- 
ment at all is inflicted in such cases, that punishment ought to be not merely death, 
but death with torture ; for the dread of being put to death by torture might oossibly 
be sufficient to prevent a man from saving his own life by a crime ; but it is quite cer- 
tain, as we have said, that the mere fear of capital punishment which is remote, and 
which may never be inflicted at all, will never prevent him from saving his life. And 
a fortiori^ the dread of a milder punishment will not prevent him from saving his 
life. Laws directed against offences to which men are prompted by cupidity* ought 
always to lake from offenders more than those offenders expect to gain by crime. It 
would obviously be absurd to provide that a thief or a swindler should be punished 
with a fine not exceeding half the sum which he bad acquired by theft or swindling j 
in the same manner, laws directed against offences to which men are prompted by 
fear ought always to be framed in such a way as to be more terrible than the dangers 
which they require men to brave. It is on this ground, we apprehend, that a soldier 
who runs away in action is punished with a rigour altogether unproportioned to the 
moral depravity which his offence indicates. Such a soldier may be an honest and 
benevolent man, and irreproachable in all the relations of civil life ; yet he is punished 
as severely as a deliberate assasin, and more severely than a robber or a kidnapper. 
Why is this ? Evidently because, as his offence arises from fear, it must be punished 
in such a manner that timid men may dread the punishment more than they dread 
the fire of the enemy. 

“Ifall cases in which facts falling under the definition of offences are done from 
the desire of self-preservation were as clear as the cases which we have put of the 
man who jumps from a sinking ship into a boat, and of the smith, who is compelled 
by dacoits to force a door for them, we should, without hesitation, propose to exempt 
this class of acts from punishment. But it is to be observed, that in both these cases 
the person in danger is supposed to have been brought into danger, without the 
smallest fault on his own part by mere accident, or by the depravity of <^thers. If a 
captain of a merchantman were to run his ship on shore in order to cheat the insurers, 
and then to sacrifice the lives, of others in order to save himself from a danger created 
by his own villainy ; if a person who had joined himself to a gang of dacoits with no 
other intention than that of robbing were at the command of his leader, accompanied 
with threats of instant death in case of dis-obedience, to commit murder though un- 
willingly, the case would be widely different, and our former reasoning would cease 
to apply ; for it is evident that punishment which is inefficacious to prevent a man 
from yielding to a certain temptation may often be efficacious to prevent him Irom 
exposing himself to that temptation. We cannot count on the fear which a man may 
entertain of being brought to the gallows at some distant time as sufficient to overcome 
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the fear of sostant death ; but the lear of remote puuishnieiit .may often overcome the 
motives which induce a man to league himself with lawless com panio,ns/. .in whose, 
society no person who shrinks from any atrocity ihat^they. may comniaod can be cer- 
tain of his life. Nothing is more usual than for pirates, gang-robbers and rioters to 
excuse their crimes by declaring that they' were in dread of their associates^ and durst 
not act otherwise. Nor is it by any means improbable that this. may often ■ be true. 
Nay, it is not improbable that crews of pirates and gangsof robbers may have commit- 
ted crimes which every one among them was unwilling to commit, under ' the influ- 
ence of mutual fear ; but we think it clear that this circumstance ought not to exempt 
them from the full severity of law. 

‘‘Again nothing is more usual than for thieves to urge distress and hunger as 
excuses for their thefts. It is certain, indeed, that many thefts are committed from the 
pressure of distress so severe as to be more terrible than the punishment of theft and 
than the disgrace which that punishment brings with it to the mass of mankind. It is 
equally certain that, when the distress from which a man can relieve himself by theft 
is more terrible than the evil consequences of theft, those conseq[uences will not keep 
him from committing theft ; yet it by no means follows that it is irrational to punish 
him for theft ; for though the fear of punishment is not likely to keep any man from 
theft when he is actually starving, It is very likely to keep him from being in a starv- 
ing state. It is of no effect to counteract the irresistible motive which 
immediately prompts to theft ; but it is of great effect to counteract the motives 
to that idleness and that profusion which end in bringing a man into a 
condition in which no law will keep him from committing theft. We can hardly 
conceive a law more injurious to society than one which should provide that as 
soon as^ a man who had neglected his work, or who had squandered his wages in 
stimulating drugs, or gambled them away, had been thirty six hours without food, 
and felt the sharp impulse of hunger, he might, with impunity, steal food from his 
neighbours. 

‘‘We should therefore think it in the highest degree pernicious to enact that no 
act done under the fear even of instant death should be an ofrence. It would a 
forhort be absurd to enact that no act under the fear [of any other evil should be 
an offence. 

“There are, as we have said, cases in which it would be useless cruelty to punish 
acts done under the fear of death, or even of evils less than death. But it appears 
to us impossible precisely to define these cases. We have therefore, left them to the 
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onus of proving the right is upon the person who wants to plead it. (1012) M. W. N. 

'31 = 28 Cr. L. J. 334 ; A. I. R. 1926 Pat. 

° 3’5 ’ * L. R. 63 ; II C. L. R. 232. No right of private defence 

arises against any act which is not an offence under this Act. 16 C. 206. This 

e ence cannot be taken for the first time in the Appellate Coart, where a plea not 
consistent with this has been raised in the Lower Coart. 21 A. 122. Against the 
acL Of a pobhc servant the right of private defence cannot be raised. 22 A. L. J. 

u ' may be acquitted on the plea of the right of private defence even 

when he has not speeifically pleaded it. (1912) M. W. N. 404 ; see also i C. W. N. 
545 ; 9Q Ind. Cas. f49~=A. I. R. 1926 Nag. 221 ; 97 Ind. Cas. 9!;8=i927 Mad. 97 = 27 
U.^ L. J. 1198 ; 87lnd. Cis. 597 = 26 Cr. L. J. 995 = 90 Ind. Cas. 40a; 6 L. L. J. 

5* A party in possession of land is legally entitled to defend his possession 
■ against anotner party seeking, to eject him by force. - 2 B. L. R. A. Cr. i6=xa W. 

■anVi Pn“ ^ R- Cr. 112. People whose riglitl^al possession 

certain land is interfered with are justified in opposing siicli 
using force even to the extent of causing grievous hurt if they could 
rjprcirjnc^xV There is no right of private defence against 

?o take thdr C offenders' land from other persons trying 

the accused happened to hit the deceased on the head, while 
fn ? ^ Matter, but rather harder than perhaps he intended 

QPlf exceeded his right of 

nf r convicted. A. I. R. 1929 All. 897. Where the right 

cPnm 4-1 V 1 property is set up, the burden of proof is on the accused to 

show that he injured the other party in defence of his property. Where neither side 
possession of the property it cannot be said that the property belonged 

to the accused so as to invoke the right of private defence. To prove that it was 

done 111 aefence, It should be shown that he did all he could to avoid it. So where both 
Ibr a fight to enforce their l ights the right of private defence 
rn I pleaded in defence. 5 P. 520= A. I. R. 1926 Pat. 433- Where both parties 
come down armed with a full determination to settle their quarrel by force no right, 
^9dnd.Cas. is8=26 Cr. L. J. 129b see also 89 Ind. Cas. 

'' L- J* ^320 = L. R. 6 A. 113 Gr. = A. L R. 1925 AIL 753. Where the 
« embly is unlawful from the very beginning the question of self-defence does not 
arise. A, ^929 -Nag. 43===3o Cr. L. J. 38= it 2^ Cas. 902. There can 

r room for a plea of self-defence against persons who carry no arms. Mere 
tact that persons were approaching the house of the assaulter is not sufficient 
asis. A. 1, R. 1928 Pat. 46=28 Cr. L. J. 868=104 Ind. Cas. 708. Accused should 
plow that oitence affecting human body was commited on the person on whose behalf 
he has interfered. 18 Cr. L, J. 80^1=. 15 A L. J. 505 = 41 Ind. Cas. 323 causing 
death to one in aggressive party in defending possession of property from opponents 
J* 449 = 25 Cr. L. J. 773=51 C. 271 = 38 C. L. J. 

379—61 IncL Cas. 261. The exercise of the right of private is not an offence in 
return. 18 Cr. L, J. 864=41 Ind. Cas. 832. Magistrate should not overlook the 
^portance of private defence. A. I R. 1927 Lah. 194=28 Cr. L. J. 252 = 100 Ind, 
Cas. 124. Accused hitting deceased while being attacked by him though blow is 
harder than intended is acting in self-defence. A. I. R. 1929 All 897=1929 Cr. C. 
m ; see also A. I. R. 1929 Pat. 523 ; §7 Ind. Cas. 597 = A. I. R. 1925 Ail, 664^26 
Lr, j. 997. Attack with lathis will create reasonable fear of grievous, hurt being 
caused. A. 1. R^^ 1925 AIL 313 = 23 A. L. J. 131 = 85 Ind. Cas. 382. In case of non- 

apprehension of danger a person cannot be deemed to have acted in exercise of 

those ri^t of private defence. 136 Ind. Cas. 721 = 1931 Cr. C. 854=33 P. C. R. 
952 — 33 Cr. L. J. 3t5 = A. I. R, 1931 Lah. 566. In case of a pitched battle the right 
of private defence cannot be invoked. 132'lnd. Cas. 381 = 32 Cr. L. J. 868=A. I. R. 
1931 Lah. 513 ; see also A. I. R. 1934 Lah. 209=35 C. L. J. 1462. In a plea of 
piivate defence the party so claiming should show that he was not the aggressor. 

A. I. K. 1933 Sind 336=1933 Cr. C. 1426. Sahu 96 applies to s. i6o. 1933 M. W, N, 
721 ; 144 Ind. Cas. 1010 = 31 Cr. L. J, 882 = 1933 A. L. J. 472=1933 Cr. C. 369 = A. 

1. K. 1933 AIL 213. Plea of self can be raised for the first time in appeal 

d It IS justified on facts. 1933 Cr. C. 820=A. 1. R. 1932 Lah 606 = 33 P. L. 

* ’ ^i^.4 1 every ^ case where a person accused of an offence has or not 
justified the commission of that offence by proving that it was committed in the 
course of his defending himself is a matter which has to be decided on the facts 
before the Court in each instance. 6 Lah. L. J. 625 = 26 Cr. L J. 81 ; see 
also36P. L. R. i9i8=2oP. W. R. Cr. 1918=45 Ind. Cas. 683=19 Cr. L. J. 635, 
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Person inflicting wounds in defending himself is not guilty. A. L R. 1930 Lali. 
93. The right of private defence to property can only exist in favour of the 
person who possesses a clear title to that property and where no such title has 
been determined, no right of private defence can exist. 19 O. C. 18= 17 Cr. L. J. i8o 
33 Ind, Cas. 820. la order to set up the defence under ss. 96 to 106 of the Indian 
Penal Code it is incumbent upon the accused to gain by showing that an offence 
affecting the human body was being committed on the person of an individual 15 
J- 5 ^ 5 ^ right of private defence of property under the i'enal Code is a 

restricted one. 35 C. 103—7 Cr. L. J. 123. Once attack is made on persons in the 
lawful exercise of their rights over a property they are entitled to the right of private 
defence ; and the only question which can arise after that is whether any member of 
the party individually exceeded that right. People who were in the exercise of lawful 
rights cannot be held to have been members of an unlawful assembly, nor can that 
assembly become unlawful by reason of their repelling the attack made upon them by 
persons who had no right to obstruct them or by reason of their exceeding the lawful 
use of the right they had, 16 C. W. N. 1053 = 39 C. 896. 

Bn^lisb. law. — The common law, from a very early stage in its history, regarded 
the defence of one-self against a wrong-doer even in cases of homicide as being strict- 
ly justifiable ; and therefore as involving no legal penalty whatever. A man is justi- 
fied in using force against an assailant, in defence of himself Mait- 

land's Select Pleas 94), Hence if be has a reasonable apprehension of danger and 
adopts none but reasonable means of warding it off, he will be innocent even though 
the wrong-doer be killed by the means thus adopted. But reasonable these means 
must be, Kenny* s OutUnes of Criminal Laiv p. 104. 

"WhethBr th© right should bo pleaded.— One who depends upon the right 
of private defence must prove it by evidence, i C. L. R. 62 ; r i C. L. R. 232 ; 24 A. 

3 ^. C* W. N. 314—45 C. L. J. 131. Even if the accused did not plead 
self-defence, it is open to the Court to consider such plea if the prosecution evidence 
would support it. 97 Ind. Cas. 95 B ==37 Cr. L. J. 1198 = A. I. R, 1927 Mad. 1927 ; 22 
A. L.J. 5 oi; 29 C. L. J, 57 i;i 9 C. W, N. 653 (F. B);i5 Cr. L. J. 710 ; 22 A. L. J. 
501 ; 3 L. L. J. 284 ; A. I. R. 19,26 Nag. 221 ; 90 Ind. Cas. 149=26 Cr. L. J. 1493; 90 
Ind. Cas. 400=26 Cr. L. J. 1552. 

An Appellate Court should examine a plea of self-defence even if it was not 
adverted to it in the trial Court. 87 Ind. Cas. 597 = 26 Cr. L. J. 997 = A. I. R. 1925 
All 604. 

An accused can take the defence of the right of private defence as well as the 
alternative plea of alibi. 16 A. L. J. 169 ; see also i C. W. N. 54^. 
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necessity for each act of self-defence. A. I. R. 1927 Lab. 786“2g Cr. L. J. 838 — 
104 Ind. Cas. 454 : see also A. L R. 1927 Cal 324=45 C. L. J. 131 = 31 C. W. N. 314 = 
28 Cr. L. J. 334=100 ind. Cas. 718. Counter attack should not be out of ail 
proportion to the form employed in the original attack. A. I. R, 1927 Lab. 194= 
28 Cr. L. J. 252=100 Ind. Cas. 124 A person may resist under s. 97 when being 
taken for employment against his will 20 Cr. L. J. 727 = 6 O. L. J.. 327=53 Ind. Cas. 
8S7. There is no right of private defence if a person voluntarily engages himself 
i n a fight, 40 B. 105= 16 Cr. L. J. 772= 17 Bom. L. R. 888 = 31 Ind. Cas. 372. 

Secondly*— The right of private defence of properly can only exist in favour of 
the person who possesses a clear title to that property and where no such tide has 
been determinedj no right of private defence of property can exist. 17 Cr. L. J. igo. 
Section 97 gives a right of private defence of property against an act wdhch 
amounts inter-alia to an offence of criminal trespass or mischief. 148 Ind. Cas. 644 
= 35 Cr. L. J, 730=1934 A, L. J. ^ 689=A. L R. 1934 All. 829 > see also A. I. R. 1939 
Oudh. 207 = 11 O. W. N. 425, This right extends even where the property belongs 
to another person. 23 W, R. 40 Cr. Proof that property belongs to him is to be by 
the person setting up plea of private defence. A. I. R. 1926 Pat. 433 = 5 520=27 

Cr. L. J. 1322 = 8 P. L. T. 319 = 98 Ind. Cas 394. A thief can exercise right of 
private defence of property when owner takes both his own and thiePs properly. A. L 
R, 1927 Lah. 355 = 9 L J. 260 = 28 P. L. R. 299=28 Cr. L. J, 750=103 hid. Cas. 798. 
There is no right of private defence when neither party is in possession of the 
property. A, I. R. 1926 Oudh. 148 = 27 Cr. L. J. 62 = 2 O. W. N. 862, 

Extent of right— There is no obligation upon a person entitled to exercise his 
right of private defence to retire merely because the assailant threatens him with 
violence. As regards the extent of the right-, a rnan acting under an appre- 
hension of death cannot be expected to judge too nicely the force of his own 
blow. He is not bound to moderate his defence step by step according 
to the attack before there is reason to believe the attack is over. 2 Pat. 
595. The right of private defence, as described in s. 97 of the Penal 
Code, is subject to the restrictions mentioned is s. 99, that is, it should 
be exercised only in defence of one’s own body or that of another person against an 
offence affecting the body. 4 B. L. R. Ap, 101 = 13 W. R. Cr. 55. Where the accused 
found some others taking away moveable property in which they were interested, 
that they had a right to retain the same by force. A. W. N. 1896, 170. The 
law must not be invoked to oppress the persons, who, wheii there is no time to have 
recourse to the public authorities, find themselves in a position in which they must 
either exert the privilege of private defence as provided and restricted by the law or 
submit to a forcible invasion of a right of person or properly in cases, where under s. 
97, the law does not require any such submission. L. B. R. (1893-1900), 219. The 
law allows every person to use reasonable force to defend his possession from a tres- 
passer. But when the property has been taken posses§^on of by another, however 
wrongful it might be, the person dispossessed would not be entitled to take the law 
into his own hands and forcibly recover possession. 6 S. L. R. 121 = 17 fnd. Cas. 
78 = 13 Cr, L. J. 766 ; see also 7 W. R. 76 ; 16 W. R. 64 ; 14 W. R. 16 ; 24 C. 686, 
A person who sees a woman being assaulted in the manner described in s. s. 97 and 
1 51 of the Penal Code, is justified in going to her assistance and even in cutting 
another person with a da if he interferes to prevent him. 13 Cr. L. J. 53= 13 Ind. 
Cas. 389= Bur, L. T. 268. Where A was trying to kiliC, B hit A with a branch of a 
tree whereupon A killed B. : //e/d that there was no provocation on the part of B as 
he was exercising his right under this section. 12 Cr. L. J. 477 = 12 Ind. Cas. 85. The 
accused was watching his field, the grain of which had, on previous occasions been 
stolen ; he saw a thief cutting corn in it and gave chase. The thief ran his head 
against a tree and fell The accused hit him recklessly and caused bis death, ^e/d 
that he exceeded his right of private defence. 22 P. L. R. 1903 = 29 P. R, 1902 Cr. 
The right of private defence against an act of trespass on one’s properly is not lost 
by reason of the omission to send words to a Police Station which is at some distance 
from the place of occurrence. 44 Ind. Cas. 40=19 Cr. L. J- 248. There is only a 
right of private defence against acts which are offences. Where an act is justified 
as being within the limits of the right of private defence, it could give rise to no right 
of private defence in return. 18 Cr. L. J. 864=41 Ind. Cas. 832. There can be no 
right of private defence of property when the matter was not urgent and no serious 
loss of property was threatened and there was ample time to have recourse to the 
authorities. 102 Ind, Cas. 769=28 Cr. L, J. 593, There is no right of private 
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''defen^’e wliere there is time to get aid, from authorities. A, L R, ,1927 Lah. 705=5,28 
Cr. L, J. 848 ; see also A. 1 . R. 1926 Lah. ,,5i,6:==26 R. L. ;R., 267 -27 Cr. L., J. 7.^^^ 

Facts anknown to the accused;at the' tinie' but . proved . before the Court at the 
trial should not be taken into account. and made the, basis for Ending: against the 
plea of self-deieoce. The question, is not. what a. perfectly cool by-stander ' would 
think absolutely necessary but whedier there was reasonable. apprehension of danger 
to life or property on the part ol the. accused having regard to all ^ the / circumstances 
and allovvances should be made for one who with the instinct of self preservation 
strong upon him pursues his defence a little further than might appear to be 
absolutely necessary to a cool by-stander. 1929 M. W. N. 54 1 = A, I. R. 1929 Mad. 
748. A man upon whom latbi blows are being showered is justified in striking with 
a spear and does not exceed his right of private defence, iro ind. Gas. 787 = 29 Cr. 
D, J. 7 55=:= A. I. R. 1928 Lah. 900. It lies upon the person bringing the plea of self- 
defence to establish the circumstances under which each blow that causes an injury 
to a member of the opposite party is indicted. 104 Ind. Cas. 455 = 28 Gr. L J. 
838. In order to establish the right of private defence, the accused is not bound 
to prove affirmatively his own possession. He can rely on the presumption of 
continuance of possession. 100 Ind. Cas, 383 = 24 Gr. L. J. 303 = A I. R. 1927 Pat. 
181. Before an accused person can set up a right to private defence of property, he 
must show that the property was his property and that he actually was in peaceful 
possession of it. The mere right to have possession restored by a Civil Court does 
not justify an individual in taking the law into his own hands. 21 S. L. R. 141 = 98 
Ind. Cas. 467 = 27 Cr. L. J. 1347. Reasonable apprehension of grievous hurt or 
death to self is the test for plea of self-defence. 1930 M. W. N. 502. Right of 

private defence is to be distinguished from act done under grave provocation. 40 A. 

284. 19 Cr. L. J. 371 = 16 A. L. J. 169=49 Ind. Cas, 675. Right of private defence 
may be pleaded specifically or alternatively, i Pat. L. T. 79 = 5 Pat. L. J. 64 = 21 Cr. 
L. J. 799=58 Ind. Cas. 527. 

A blow or other violence necessary for the defence of a man*s person is not a 
battery. Thus if A, lift up his stick, and offer to strike, B, it is a sufficient assault to 
justify B in striking A ; for he need no; stay till A has actually struck him. B. N. P. 
18. But every assault will not justify every battery, it must be propo rtionable to the 
assault whare it appeared that A had in a scuffle ‘ran his finger* towards B’s eye, it 
was held a justification for B’’s biting off A*s finger, Cockroft v. Smith, 2 Salk. 641 ; 
I L, Raym. 177, 1704. If one use violence more than necessary to repel the assault, 
he may be convicted of an assault, i?. v. MaheL 9 C. & P. 474. An attack with fists 
must not be met with wounding by a razor. R. v. Morse. 4 Cr. A. R. 50, (1910). In 

assault, as in other cases of trespass, the attacked ought not, in ‘ ‘ 

to be at the assailant unless the attack is made with such violence 
battery necessary. Weaver v. 8 T. R, 78, 1898. It is not 

more than warding off a blow must be attempted by any 
battery in return for an assault which missed being a battery is justified, i?. v, 
Deana.^l ]. P. 255. Where a man strikes at another within reaching distance, 
the latter is justified in using such a degree of force as will prevent a repetition (but 
no more). Per Perke B, Anon. 2 Lewin, C. C. 48, 1836. But a blow struck after all 
danger is past, is an assault. R. v. Driscoll., Cor. & M. 214 ; 1841. In the same case 
Lord Coleridge said “It is a common error to suppose that one person has a right to 
strike another who has struck him, in order to revenge himself.’^ Roscoe Cr, Ev. 408. 

In execution of a decree possession was given to the decree-holder and the judg- 
ment-debtors were allowed to reap the standing crops that were on the land. After 
reaping the crops, they offered resistance by using force to the decree-holder entering 
upon the land, Held^ they had no right of private defence. 28 Cr. L. J. 264=9 L. L. 
J. 209. The right of private defence can be exercised by a person, who is attacked by 
a party armed with dangs while carrying away his own tree. 102 Ind. Cas. 769. 
Right of private defence does not exist in cases in which there is time to have re- 
course to the protection of public authorities and therefore a person when dispossessed 
of land can claim no right of private defence of property as against the complainant, 
assuming him to be a trespasser who had just entered the land. 114 Ind. Cas. 464= 
28 Cr. L. J, 148- Under section 97, every person has a right to defend the property 
whether moveable or immoveable of himself or of any other person against any act 
which is an offence falling under the definition of theft, robbery or criminal trespass, 
22 A, L. J. 81 = 77 Ind. Cas. 881 = 25 Cr. L. J, 481. 

Where two parlies are in joint actual possession of property, the act of one party 
in excluding the other from the enjoyment of such a possession by collecting rent 


the first instance, 
as 10 render the 
the law that ‘no 
one attacked ; a 
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from the tenants for his own benefit to the exclusion of the other party is ciearfy 
wrongful and the other party is justified in using force in the exercise of the right of 
private defence for the purpose of preventing the wrongful act. ii O. L. J. 743. 

If a person kills a wild animal or wild bird on the property of another person, such 
dead creature does not belong to the killer but to the proprietor of the property, and 
such proprietor either himself or by his only authorised agent can lawfully demand 
and if refused seize such dead creature from the possession of the killer, and such 
persons as help him to exercise his right are doing no wrong, but, as against any 
person other_ than the propriet^^r of the estate or his only authorise^ agent or those 
lawfully helping the proprietor or his agent the killer has a right to certain possession 
of the dead creature and any body else depriving him forcibly of possession commits 
an offence. 81 IikI Cas. 82-25 Gr. L. J.-94~5 Pat. 549. '■ 

Where a right of private defence is set up the essence of the case should be to 
ascertain who was the aggressor and whether the accused party used more violence 
‘dian was necessary. It is only against a danger present and imminent that the right 
cf private defence avails. The right is a limited one and cannot be converted into 
one of refusal. 85 Ind. Cas. 731 = 26 Cr. l. J. L R. 1925 Nag. 260, 

Where a Police Inspector was making a search in the course of investigation of a 
theft case, be laid bands on a woman without any lawful excuse. Her brother-in-law 
came to her assistance and there was a quarrel between him and the Police Inspector. 
The brother-in-law (accused) was struck, with a stick and he took it from the Police 
Inspector and gave him two blows on his head as a result of which the Police Inspec- 
tor died. th 3 .t the accused did not exceed his right of private defence and the 

death was not caused voluntarily. 23 A. L. J. 1037 = L. R. 6 A. 173. 

Men who have reason to fear that a man is going to attack them with a loaded 
weapon are entitled to attark him first and to use force in order to destroy his power 
of attack or take the weapon from him. 23 A. L. J. 68==86 Ind. Cas. 45^26 Cr. L. J. 
669= A. 1 . R. 1925 All. 319. The right of private defence cannot be availed of when 
there was sufficient time to have recourse to the public authorities, 26 Cr. L, J. 
1069=88 Ind. Cas. I3 = A. I. R. 1925 Nag. 372. There can be no right of 
private defence where ^ both partiesv in a riot, are aware that a fight is likely 
to happen and^ expecting to be attacked, turn out in force and go out of their way to 
be attacked ; in such a case it is immaterial who was the first to attack unless it be 
shown that the accused were right in the right of private defence. If both the parties 
were determined to vindicate their supposed rights and engaged in a fight no question 
of private defence can arise ; in other words, the law does not permit rival claimants 
to settle their dispute by entering into a cold-blooded battle. The tendency of law 
in civilised countries is to restrict the right of private defence within constantly 
narrowing limits. 6 Pat. L. T. 87 = A 1 . R. 1924 Pat. 388. There is no obligation upon 
a person entitled to exernse the right of private defence to retire merely because the 
assailants threaten him with violence. 2 Pat. 5g5. If a rain is entitled to protect 
his own life by using a lathi it is impossible to weigh the force of the blows which he 
used for that purpose as it is said in “golden scales’' and to adjudicate with great 
nicety as to the exact amount of force which would be justified. 71 Ind. Cas. 605 = 
24 Cr L. J. 189 ; see also 24 Cr. L. J. 735 = 79 Ind. Cas. 975,* 13 C. W, N, 1180. 
The right of private defence is not available to parties determined to fight. A, I. R. 
1930 Oudh. 22 ; 24 A. 143 ; 35 C. 368 = 7 C.L.J. 359=12 C.W.N. 384. A. 1 . R. 1927 
Sind. 92 = 21 SX.R. 148 = 27 Cr. L J. 1347 = 98 Ind. Cas. 467 ; 20 Cr. LJ. 83 = 36 P.R. 
1918 = 48 Ind. Cas. 8'’3 ; 47 M. 232 = 45 M. L. J. 602=81 Ind. Cas 203 ; 10 0 . W. N. 
383 = 34 Cr. L. J. 1016 ; A. I. R. 1934 Lah. 512 = 35 P. L. R. 381 = 35 Cr, L. J, 1393. 

Where there is evidence proving that a person accused of killing or injuring 
another acted in exercise of the right of private defence, the Court may not 
ignore the evidence and convict the accused merely because the latter set up a 
different defence and denied having committed the assault. 3 Lah. L. J. 284=62 
Ind. Cas. 331 = 22 Cr. L. J. 507. 

Cases. — Cattle which had strayed into the lands of the accused were being 
taken to the pound when the complainants tried to rescue them by force. The 
accused in trying to prevent the rescue caused grievous hurt to the complainants. 

It was held that they only exercised the right of private defence and were not guilty. 

6 Pat. L. T. 833 = 83 Ind. Cas. 988=16 Cr. L. J. 934= A. I, R. 1925 Pat. 762. Where 
it was found that six accused were driving their cattle and one of them exceeded the 
right of private defence with regard to property, all of them cannot be committed as 
being members of an unlawful assembly. 23 Cr. L. J. 249=66 Ind. Cas. 185= i Lah, 



THE- INDIAN PENAL CODE, 


perfectly justified, under s. 97* in oftering resistarxe^to ins 
his will with the object of being impressed for service or 
20 Cr. L. J. 727.' Where the complainants werejn, 

i wrongful' possession,, the accused were not 

turn them out, much less were they entitled to take a spear- 
ihe accused could not, in such a case, be considered 10 ha\x 
defence of property. 21 C. 392. In a case of noting, if the 


L. J. 245. A person Js 
being taken away against 
employment. 52 Ind. Cas. 887 
possession, though it may have been a 
entitled to go in force to — 
man, for the purpose, as 
the right of private d, 

aSwfuUsiemb^^^^ even ihoug~h some members 
nrivate defence. 36 C. 296=13 C. W. N. 677 ; 39 C. 896-16 C.^ W. rs. 10^3. t>tu 

ff persons continue to be in the assembly, even after knowing that h»ve 

exceeded the right of private defence, they are members of an unlawful assembly , 
and if they aid and abet those who exceeded the right, they have also exceeded the 
riaht <16 C 296=130. W.N. 677- Maiming a cow by pelting stone _ after she is 
dnven out of the fields is mischief and not in exercising right of privMe defence. 
iRCr 1 T 286= 12 N L. R. 188=38 Ind. Cas. 318. If a person rightfully abates 
Lisanc;dnd person causing nuisance without any right attacks hmt former has riglu 
nf m-ivate defence. A. I. R. *933 Smd, 14^ = 34 Cr. L. J. 760-1933 o40. 

Section 97 is subject te section 99. A. I. R. 1933 Oudh. 399-1933 Or. C_. 1245- 10 
OWN Sts Where Amin attaches property honestly believing that he is entitled 
to' do 'so ‘accused has no right of private defence under s. 97. 1 933 A. L J. 917= ;933 
Or r qq 2 = A. l.R. 1933 All- 620 Right of private defence can be pleaded alter-' 
natively with aliii. 1933 Or. C- 1342 = A. I. R. 1933. P'tt- 568. Thai-. Municipality has 
no rigU to realize toll is not justification for beating peon of Municipality who con e 
m demand it. A- 1. R. I933 Pat. 114= 34 Cr. L. J. 7^6= I933 Cr. C. SU- As regards 

the extent of private defence, vide A. I. R- 1933 Rang. 273“' *9^ ^’o^’ r 

£d Cas 2°2 ; A. I. R. I933 Oudh. 41 = 9 O. W N. 997=1933 Cr. C^8=34 Cr. L. J. 
287 -1933 P. L. J. 917 = A. I. R. 1933 All. 620 = 55 A. 617= 1933 Cr. C. 993 ; A. I. R. 
loL’sind 103=144 Ind. Cas. 328=34 Cr. L. J. 75t = 27 S. L. R 24=1933 Cr. C, 
708 • A. I. R. 1933 Sind. 142=144 Ind. Cas. 43i-;34 Cr. L. J. 768 ; A. I. R 1934 
r,i fi.n-eoC L T 482 = 38 C. W. N. 854. If right of private defence is not 
established claim of title though dona fi^e will not avail. 33 Cr. L. J. 864= 13 ^ • 

■788=11 Pat 323 A. I. R. 1932 Pat. 213. Judgment-debtor cannot claim right_ of 
nrivate defence'^ in assaulting auction-purchaser who has been put in possession 
Ey CWU Court I52 Ind. Cal 59. = i934 Cr. C i2i8 = A. I. R. i934 Pat, 565. 
Where accused has been given lathi blows by the opposite party, he can innict 
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ground by the action of the wind and where the Malgmar used force not more than 
what is justified by law to protect his rights over the tree. Held^ that the Malguzar 
committed no offence. lo N. L. R. 38 = 15 Cr. L, J 353 = 23 Ind. Cas. 704. Even 
drunken men are entitled to the protection of the law, but, if they break the law and 
attack either the person or property of the people any member of the public is 
entitled to exercise his right of private defence, provided he does no more harm 
than the necessities of private defence require. 5 Bur. L. J. 323 ; loi Ind. Cas. 

477 = 28 Cr, L. J. 44 S. ' ' 

99. There is no right of private defence against an act which does not 
Acts against which there is reasonably cause ^ the apprehension of death or 
no right of private defence. grievous hurt, if done, or attempted to be 

done, by a public servant acting in good faith 
under colour of his office, though that act may be not strictly justifiable 
by law.. 

There is no right of private defence against an act which does not reasona- 
bly cause the apprehension, of death or of grievous hurt, if done or attempted 
to be done, by the direction of a public servant acting in good faith under 
colour of his office, though that direction may not be strictly justifiable by law. 

There is no right of private defence in cases in which there is time to have 
recourse to the protection of the public authorities. 

The right of private defence in no case extends to the inflicting of more 
Extent to which the right « necessary to inflict for the purpose 

may be exercised. 


of defence. 


Explanation I, 1% not deprived of the right of private defence 
against an act done or attempted to be done, by a public servant, as such, unless 
he knows, or has reason to believe, that the person doing the act is such 
public servant. 

^.-~A person is not deprived of the right of private defence 
against an act done, or attempted to be done, by the direction of a public 
servant, unless he knows, or has reason to believe, that the person doing the 
act is acting by such direction, or unless such person states the authority under 
which he acts, or, if he has authority in writing unless he produces such 
authority, if demanded. 

Principle — Ministerial officers of Justice aud other public servants are protected 
by the law in the discharge of their duties and if q«iestions arise touching any 
trivial excess or irregularity committed by them or by their orders in good faith, 
such questions must be determined by the civil tribunals. The risk to public 
servants would be extreme, if any departure from the strict letter of their authority 
justified resistance to them. The expressions “under colour of this office/ and ‘ in 
good faith’* show that the protection is intended to be given only to a public servant 
acting honestly in discharge of powers conferred or of duties imposed on him. 
The right of private defence does not arise when recourse may be had to the public 
ainliorities for this right does not take the place of the functions of those public 
servants who are specially charged with the protection of life and property and the 
apprehension of offenders, and where the assistance of the public authorities can 
be procured, the right cannot lawfully be organ and Macpkerson^ 75, 

First danse.— This clause has its application in cases in which the public servant 
is acting in good faith under colour of his office, 18 A. 246. This section has no applica- 
tion in a case when the police officers were acting under a warrant the issue of which 
was altogether illegal 24 C- 320 ; see also 20 Ind. Cas. 992 ; 3 C. W. N. 627 ; 13 B. 
16B. Where an act, however irregular or illegal it may be, is an act of a public 
servant acting in good faith under colour of his office, no person has a right of 
self-defence under this section. 2r M, 296=1 Weir 135 ; see also 57 P. L. R. 
1918 ; 19 M. 349 ; 7 B. H. C. R. 50 ; 18 C. W. N. 548 ; 21 M. 79 ; 9 C. W. N. 125 ; 
290.417; 14 Cr. L. J. 142=18 Ind. Cas. 894=15 P* L. R. 1913= 16 P. R. 19^3 
Cr.=20 P. W, R. 1913 Cr. ^ 18 C. W. N. 548= 15 Cr. L. J. 427 = 24 Ind. Cas. 163. 

I. P. Code— "II 
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100. The right of private defence of the body extends, under the restrictions 

When the rieht of nrivate the last preceding section, to the 

defence of tbe^ holy extends voluntary causing of death, or of any other harm, 

to causing death. assailant, if the offence which occasions 

' the exercise of ' the right be of any of the descrip- 
tions hereinafter enumerated, namely : — 

Mrst ^ — Such an assault, as may reasonably cause the apprehension that death 
will otherwise be the consequence of such assault ; 

Secondly — Such an assault as may reasonably cause the apprehension that 
grievous hurt will otherwise be the consequence of such assault ; 

Thirdly. — An assault with the intention of committing rape ; 

Fourthly^ — An assault with the intention of gratifying unnatural lust ; 

Fifthly. — An assault with the intention of kidnapping or abducting ; 

Sixthly. — An assault with the intention of wrongfully confining a person, 
under circumstances which may reasonably cause him to apprehend that he will 
be unable to have recourse to the public authorities for his release. 

Scope —Certain aggravated assaults which are here enumerated justify the 
exercise of the right of private defence to the extent of causing death (if this be 
necessary). The reference to the restrictions in the preceding section should 
probably be understood to apply to the restrictions, therein mentioned exclusive of 
those in the first and second clauses, as to which this reference is inapplicable.— 
Morgan attd Macpherson^ 78. The right of private defence arises in case of assault 
to one’s wife, 27 Cr. L. J. 617 = 94 lad. Cas. 36=1926 M. W. N. 212. The extent to 
which the exercise of the right of self-defence is justified depends not on the actual 
danger but whether there was a reasonable apprehension of such danger. 25 Cr 
L. J. 625 = 81 Ind. Cas. 113=1925 Lab. 49 ; see also 23 A. L. J. 131 = 26 Cr. L. J, 
542 = 85 Ind. Cas. 382. 

A person will be justified, in the exercise of his right of private defence of his 
person, in stabbing the assailant, when the latter attacks him with a knife inflicting 
a serious wound, even though the person exercising the right of private defence may 
have escaped further injury by resorting to less violence or by running away. 28 M. 
454=3 Cr, L. J. 43 J see also 8 P. L. R. 1906=3 Cr. L. J. 232. When the deceased 
tried to commit rape on the accused's wife, the latter was justified in killing him. 
Rat. Un, Cr, C. 867. This section gives the right of private defence of the body only 
against actual assailants. 3 Lab. 144=4 Lab. L. J. 91=68 Ind. Cas. 113 = 23 Cr. L. J. 
513; see also 30 P. L. R. 97=11 Lab, L. J. 80 ; 27 A. L. J. 148= 115 Ind. Cas, 609 
= 30 Cr. L. J, 504. 

A person in order to defend himself may kill his adversary provided he has a reason- 
able apprehension that otherwise he himself will be killed. 26 Cr. L J. 1143=88 Ind. 
Cas, 4S5 = A. I. R. 1925 Mad. 1069 ; see also A. I. R, 1925 Lab. 49 j 26 Cr. L. J. 1305. 
Where the accused provokes a quarrel and tries to hit a person and afterwards runs 
for his safety from a counter attack with lathis made on him and finds after running for 
some distance, that he cannot escape, turns round and hits the person who dies three 
days afterwards, held that the accused acts in self-defence and cannot be convicted of 
grievous hurt. 23 A. L. J. 131 = 85 Ind. Cas. 382 = 26 Cr, L. J. 542 = A. 1 . R. 192c AIL 
313, Where the accused was one of a party escorting ladies according to the latter’s 
wish and where there: was a fight, one of the party being obstructed in its progress 
and_ where the accused stabbed the person obstructing, who had levelled a gun 
against the accused held the accused was not guilty of murder. 23 A. L. f. 68=86 Ind. 
Cas. 45 = 26 Cr. L. J. 669. Where the solitary injury received by the deceased which 
proved fatal was inflicted by one of the two accused, in exercise of his right of private 
defence the other accused could on no account be held responsible for the 
same. 89 Ind. Cas. 249=26 Cr. L. J. 1305 = A. I. R. 1025 Lab. 370. In the heat of 
the moment and while defending one-self from a man armed with a stick it is practi- 
cally impossible to calculate with accuracy the exact force which one is entitled to 
employ, m self-defence. 26 P. L. R. 14=86 Ind. Cas. 218=26 Cr. L. J. 730. A man 
who IS assaulted is not bound to modulate his defence step by step, according to 
the attack before there is reason to believe the attack over. He is entitled to secure 
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his victory, as long as the contest in continued. 1923 Lah. 155. According to sec- 
tion 100, Indian Penal Code, the right of private defence of ihe body extends under 
the rfstrictions mentioned in section 99, to the voluntary causing of death or of any 
other harm to the assrilant, if the offence which occasions the exercise of the right 
be such an assault as may reasonably cause the apprehension that death or grievous 
hurt win be the consequeuce of such assault. 72 Ind. Cas. 570=24 Cn L. J. 408; see 
also 1923 Lah. 155; 72 ind. ('as. 611 — 24 Gr. L. J. 451 ; 1923 Lah. 172 ; 23 Bom. L. R. 
817 = 63 Ind. Cas. 154 = 22 Cr. L. J. 618 ; 2 P. L. R. 1920—55 hid. Cas. 607 = 21 Cr. 

J- .335 ; 54 ind. Cas. 577 = 21 Cr. L. J. 97 ; 48 ind. Cas. 163 ; 105 P. L. R. 1916 ; 
34 hid. Cas. 990=69 P. L. R. 1916 Person attacked by another with “slat’’ can 
cause death of assailant. A. 1. R. 1929 Lah. 443=30 P. L, R. 97=11 L. L. J. 80 = 31 
Cr. L. J. 47=120 hid. Cas. 185. Person finding himself in dangerous situation has 
right of private defence. A, L R. 1933 Sind. 138 = 34 Cr. L. J. 760= 1933 Cr. C. 
33b- Section applies in case of attack giving reasonaole apprehension of death or 
serious injury. A. 1. R. 1933 Lah. 665=1933 Cr. C. 887-34 Cr. L. J. 584-143 Ind, 
Cas. 362, see also A. L R. 1933 All. 401 = 34 Cr, L. J, 765 = 1933 Cr. C. 684=193? A, 
L. J. SSt-L R. 1933 All. 426 ; A. I, R. 1933 Lah. 1053 ; A. I. R. 1933 Oudh. 380= 
O. W. N. 750 ; A. L R. 1933 Oudli. 59 = 34 Cr. L. J. 243 = 9 O. 
W N 1146=141 Ind. Cas. 75 = 1933 Cr, C. 99=1* R- 5933 Oudh. 82. Ifaperson 
rightfully abates nuisance and person causing nuisance without any right attacks 
him, former has right of private defence. A, 1. R. 1933 Sind. 142 = 34 Cr. L, J. 768 = 
5933 Cr. C. 340. Extent of right depends not on actual danger but even on reason- 
able apprehension. 143 Ind. Cas. 818 = 9 O. W. N. 1019 = 34 Cr. L. J. 373 = A. 1. R. 

1933 Oudh. 63 ; see also A. I. R. 1933 Oudh 41=34 Cr. L. J. 387 = 9 O. W. N. 997 = 
34 Cr. L. J. 387 ; see also 142 Ind. Cas. 8i8 = A. 1. R. 1933 Oudh. 63 ; A. I. R. 1933 
Lah. 227. Right of private defence need not be specifically pleaded. A I. R, 1933 
Oudh 63 = 34 Cr. L. J. 373 = 9 O. W. N. loig. Any hard and fast rule as regards 
right of private defence cannot be laid down. Every case depends on its own facts 
A. I. R. 1934 Cab. 748 = 35 P. L. R.^ 783=1934 Cr. C. 1097. Where accused’s wife 
has been attacked with the intention of committing rape on her, the accused can 
cause the de^tli of the deceased in exercise of the right of private defence. A. I. R. 

1934 Lah. 620 = 35 P* L. R. 659=1934 Cr. C. 945 ; see also A. 1. R. 1934 Pat. 588 = 
1934 Cr. C. 1245. 

An accused person, who pleads the benefit of the provisions of the Indian Penal 
Code regarding the right of private defence, has to satisfy the Court affirmatively, by 
evidence which the Court can believe and act upon that he is entitled to the benefit 
of these provisions. 1923 All. 277. Under this section detailed circumstances must 
be set out. 1928 Cal. 700. 

lOl. If the offence be not of any of the descriptions enumerated in the 
1 , last preceding section, the right of private de- 

to cau\Tng'“fVhim"''mher fence of the body does not extend to the volun- 
than death. causing of death to the assailant, but does 

extend, under the restrictions mentioned in 
section 99, to the voluntary causing to the assailant of any harm other than 
death. 


102 . The right of private defence of the body commences as soon as a 
Commencement and contin- reasonable apprehension of danger to the _ body 
nance of the right of private from an attempt or threat to commit the 

defence of the body. offence though the offence may not have been 

committed, and it continues as long as such 
apprehension of danger to the body continues. 


Reasonable apprehension. '-There must bean attempt or a threat, and conse- 
quent thereupon an apprehension of danger ; but it is not mere idle threat, or every 
apprehension of a rash or timid mind, that will justify the exercise of the right. 
Reasonable ground for the apprehension is requisite. Suppose that threat to proceed 
from a woman or child and to be addressed to a strong man ; in such a case there 
could hardly be a reasonable apprehension. Present and imminent danger seems to 
be meant. But if a man is preparing himselT, as by seizing a dangerous weapon in 
such a way that he manifestly intends immediate violence, this seems sufficient justi- 
fication of the exercise of the right ; for his conduct amounts to a threat, and the 
other has reason to consider the danger to be imminent — Morgan and Macpherson^ 
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70 Wbctlicr the right of private defence of his body, which the accused possessed 
was exceeded by him or not, will depend, not on the actually continuing danger 
but on whether there was a reasonable apprehension of^ such danger. 25 M, ^454 ; 
see also 32 A. L. J. 625. When a person is attacked while doing a lawfu!^ act, ne is 

entitled to stand his ground and defend hi mself, and the law does not intend that 

be must rim away to have recourse to the protection of the public auihoruies. 10 O. 
C. iq 6=6 Cr. L. J. 271. An offence is excused only if the rigin of private defence 
brightly exercised. 25 Cr. L. J. 693=81 Ind. Cas. 181 = A. L R. 1924 44 ^ ; . A. L 

R 10^3 Lah. 167. There is no right of private defence when the trespasser is out 

of it A. I. R. 1934 Pat. 275=5 P- L- T. 198=24 Cr. L. J. 813. Mere presence of 
persons does not take away right of private defence. A. I. R. I 933 ^an. 107—34 r- 
L. R. 259=146 Ind. Cas. 27=1933 Cr. C. 312. 

103. The right of private defence of property extends under the restric- 
tions mentioned in section 99, to the voluntary 
When the right of private causing of death, or of any other harm to the 
defence of property extends to if fhe offence, the committing of 

causing death. which, or the attempting to commit which, 

occasions the exercise of the right, be an offence of any of the descriptions 

hereinafter enumerated, namely : — 

Firsi — Robbery ; 

House-breaking by night ; 

Mischief by fire committed on any building, tent or vessel, which 
building, tent, or vessel, is used as a human dwelling, or as a place for the 


consequence, it such rignt 01 private aeience is uui 

Comment. — ^Violence is the characteristic of all offences enumerated in this 
section. — Maynes" Crimianl Law, 

]sq*otes, -—Under this section the right of private defence of property to the extent 
of causing death arises not only when house is broken into but when an attempt is 
made to break into the house. 98 Ind. Cas. i93«27 Cr. L. J. 1287- A. I- * 

1012. Right of killing an offender found committing burglary given by s. 103 is 
subject to the provisions of s. 99. A, I. R. 1926 Lah. 26=6 Lab. 463-27 Cr. L. J. 38- 
26P. L. R. 719. 

104 . If the offence, the committing of which, or ths attempting to commit 

which, occasions the exercise of the right of 
When such right extends to defence, be theft, mischief, or criminal 

causing any harm other than j.j.ggp^gg^ ^ny of the descriptions enu- 

merated in the last preceding section, that right 
does not extend to the voluntary causing of death, but does extend, subject to the 
restrictions mentioned in section 99 , to the voluntary causing to the wrong-doer 
of any harm other than death. 

Scope. — Under this section the right of private defence extends to the causing 
of any harm other than death subject to the restriction in s. 99 that it is limited to 
the inflicting of only such harm as is necessary for the purpose of defence. Jo Cf. 
L. J. 862. Where a person is enjoying a right and in protecting his right repelled 
attack of the prosecutors, he commits no ofence. 41 C. 43=20 Ind. Cas. 140. it 
cannot be said that, when after a thief has effected his retreat with stolen property 
the property is subsequently found in his possession the owner’s right of private 
defence would revive for the purpose of its recovery. 28 P. L. R. 299-9 Lah. L. 
J, 260-103 Ind. Cas. 798=28 Cr. L. J. 750. Under section T04, Penal Code, the 
right of private defence extends to the causing of any harm other than death subject 
to the restriction in section 99 that it was limited to the inflicting of only such harm 
as was necessary for the purpose of defence. 18 Cr. L. J, 862 = 41 Ind. Cas. 830. 
Where the accused in exercise of the right of private defence inflicted mortal wound 
he is liable tinder s, 326 though not under s* 302 I. P. code. 1932 M, W. N. 67. 



A is attacked by a mob whe attempt to murder him. lie cannot eifectually 
exercise his right of private defence without firing on the mob, and cannot fire 
without risk of harming yoting children who are mingled with the mob. A commits 
no offence if, by so firing, he harms any of the children. 

Principle. — A man must not escape death by designedly causing the death of an 
innocent person but in the case supposed he is excused for causing an innocent 
person to run the risk of Morgan and Macpherson, 83. 
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Commencement and con- 
tinuance of the right of 
private defence of property. 


105 . The right of private defence of 
property commences when a reasonable appre- 
hension of danger to the property commences. 


The right of private defence of property against theft continues till the 
offender has effected his retreat with the property, or either the assistance of the 
public atithor^^i®® obtained or the property has been recovered. 

The right of private defence of property against robbery continues as long 
as the offender causes or attempts to cause to any person death or hurt or 
wrongful restraint, or as long as the fear of instant death or of instant hurt or 
of instant personal restraint continues. 

The right of private defence of property against criminal trespass or mischief 
continues as long as the offender continues in the commission of criminal tres- 
pass or mischief. 

The right of private defence of property against house-breaking by night 
continues as long as the house- trespass which has been begun by such house- 
breaking continues. 

Notes. — Where a person whose property has been stolen finds the thief or the 
property, he is not bound to put off the capture of the thief or the property, until 
he can find assistance from public authority. 7 Cr. L. J. 49—3 N. L. R. 117. The 
Pena! Code does not give any right of private defence of property in regard m 
which an offence under s. 403 or 41 1 I. P. C. has been committed. 37 P. R. 1914 Gr.=a 
16 Cr. L. J. 209—27 Ind. Cas. 833=219 P. L. R. 1915. If serious disorder are to be 
avoided the right of private defence must strictly be confined within the limits fixed 
by statute. ^ 7 Lab. 21 = 27 P. L. R. 280=96 Ind. Cas. 385. Where the owner of the 
land on which cattle has trespassed had them chased and the chaser followed the 
cattle to the field of the accused who infiieted mortal injuries on one of them who 
in consequence died and the accused pleaded private defence, held, the mere fact 
that the cattle had left the land trespassed upon did not deprive the owner of the 
right of seizure under s. 10 of the Cattle Trespass Act, and that no case of private 
defence has been established. A. I. R. 192 Lah. 692. Killing a thief after he has 
thrown away the stolen property is not for the purpose of recovering the property 
and as such is not covered by this section. A. !. R. 1934 Lah. 595=1934 Cr. C. 
923=35 P. L. R. 664 ; see also A. I. R. 1933 Rang. 34 o=i 933 Cr. C. ii^o. 

108 . If, in the exercise of the right of private defence against an assault 

which reasonably causes the apprehension of 
death, the defender be so situated that he cannot 
effectually exercise that right without risk of harm 
to an innocent person, his right of private defence 
extends to the running of that risk. 

Illustration, 


Right of private defence 
against deadly assanlt when 
there is risk of harm to inno- 
cent person. 
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A a public-officer is authorised by a warrant from a vourt ot Justice to apprenena 
Z B knowing that fact, and also that C is not Z, wilfully represents to A that C 
is Z, and thereby intentionally causes A to apprehend C. Here B, abets by instiga- 
tion the apprehension of C. 

Explanation 2.— Whoever, either prior to, or at the time of, the commission 
of an act does anything, in order to facilitate the commission of that act, and 
thereby ’facilitates the commission thereof, is said to aid the doing of 
that act. 

Application.— Chapter V applies to offences punishable under ss. 8, 121A, 124A, 
125A, 225B 249A, and 304A.— Vide, s. 13 of Act 22 of 1870. 

Comment — When an offence is committed and several persons take part in the 
commission of it each person may contribute in a manner and degree different from 
the other to the doing of the criminal act. Mere knowledge or standing by while an 
offence under s. 379 is being committed cannot be covered by the definition 
of abetment. 1929 A. I. R. Sind. 9. Emigration or assisting in the emigration is 
not an abetment within s. 213. 1928 Cal. 339- To substantiate a charge under 

section ioq, it is necessary to show intentional aid by some act or illegal omission. 
T Rom L R. Guilty knowledge on the part of the abettor is necessary. 6 A. 49 ^ » 
see also Rat. Un. Cr. C. 93 ; 15 Cr. L. J. 617. The mere presence at the commission 
of a crime of a person, who has no authority to imetfere will not constitute an 
Sme^of the offence. Rat. Un. Cr. C. 844 ; Rat. Un. Cr. C. 303 ; 8 C. 728 ; 
1 Weir, 52 ; 20 B. 394 - 

An offence of abetment is committed by intentional aiding. 12 W. R. Cr. 52 ; 
/i r W N 30Q • 30P. R. 1868 Cr. So an abetment by instigation depends on 
abeWs intention. 22 W. R. Cr. 8 ; 24 P. R. ^882 Gr /t is not necessary to 
ronstitute the offence of abetment, that the act abetted should be commuted, ib W. K. 
Cr ^2*4 C. 366 ; 71 P. R. 1886 Cr. 20 P. R. i 88<; Cr. There is no abetment of an act 
after it has been committed. 10 C. L. R. 4 5 P- R* i860 Cr. The attempt to 
an offence is not legally impossible, and such an offence is punishable. 4Qp. R. 
1887 Cr But a person cannot be charged both for abetting and attempting the 
same offence. 8 Bom. L. R. 855 = 4 Cr. L. J. 450. A man cannot be charged as 
an abettor by conspiracy as well as a perpetrator of the offence abetted cumulatively. 
24 M. ‘^23. A woman cannot be convicted with the abetment of her own abduction. 
Colm". Dig. Cr. No 4. The offence of abetment under the Penal Code is a substantive 
offence, i B. 51. Even if a public servant is corrupt and solicits a bribe directly 
or indirectly the giving him a bribe is none the less an abetment of his offence. U. B. 

(1892 1896; Vol. I, 158. A design to commit a specific offence must be proved 

before holding a person guilty of the offence of the abetment of such an offence 
hv having conspired with others to cr»mmit it. 16 P. R. 1879 Cr. As reganis 
1 ^ ^ rtf fl’/r/'/m nf Art?—'? Rnm T. T? fiCZ * A. W. N. 
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^ The act may be done by the hauds of one person while another is present or 
is dose at hand ready to afford help | or the actual doer may be guilty agent 
acting under the orders of an absent person ; and besides these participators there 
may be other person who contribute less directly to the commission of the offence 
by advice, persuation, incitement or aid. It is proper to mark the nature and degree 
of participation which is essential to criminal liability, but it will be seen that the 
several gradations of action above referred to are not always treated as denoting 
necessarily different measures of guilt with a view to distinctions in respect of 
punishment. 

^ The law concerning principal offenders and accessories or abettors is contained 
in sections 34 to 38 of Chapter II, and in the present chapter. The several deSnition^ 
of offences throughout the Code, construed with reference to these provisions extend 
the operation of the Code to all who commit or abet the commisssion of an offence 
or who contribute to it in any degree which a penal law can notice. 

®‘We have seen that if several persons, combining both in intent and act, 
commit an offence jointly each is guilty, as if he had done the whole alone ; and 
that so it is if each has his several part to do, all contributing to one result. When 
all thus combine each does the act so far as his own part extends and as to the 
residue may be regarded as procuring it to be done by means of guilty agents. All 
the parties so concerned stand in the mutual relation of principals and agents. 

*The present chapter treats of criminal agency of a less direct and immediate 
kind ; the agent being urged forward by a person who will not himself act, but 
who proriires or instigates another to put in execution his criminal intention. 

‘The offence of abetment must mainly depend on the guilty knowledge or intention 
of the abettor. The knowledge and intention of the person he employs to act for 
him, will not affect or alter the abettor’s guilt although the acts of that person may 
have an important bearing in determining it. The measure of punishment which 
the Code awards to abettors depends on the effect of abetment ; a distinction being 
made between cases in which the abetment is successful, and those in which the 
effect intended is not accomplished. If the act abeted is done, the abettor is 
punished as if he had himself committed the offence. If the act abetted is not done, 
he is punished less severely, but regard is had to the result of his abetment, any 
hurt which may be caused being deemed an aggravation of his offence. But no 
distinction seems to be made, as regards the abettor’s punisement, between cases in 
which the person abetted involuntarily fails, or is prevented from carrying his intention 
into execution, and those in which he resists altogether the solicitations of the 
abettor. 

‘‘Again, the person abetted may be guilty of a criminal act and his abettor may 
in no way be answerable for it, because the act done goes beyond or is quite distinct 
from the act intended by the abetor ; he must answer for any probable consequence 
or his abetment, notwithstanding that the act or result may not be precisely what 
he intended, but he is not further responsible. The question will be this. Is the 
act done, although not precisely the act intended to be done, yet substantially the 
same, or a probable result of that act ? If so, the abettor must answer for it. The 
sort of conduct which constitutes abetment is explained, but no rule is or could be 
laid down on the subject of the degree of incitement or the force of persuation 
used, which will siifHce to make a person an abettor’^ --Morgan and Macpherson. 

General exceptions. — The provisions of this and all succeeding chapters, 
must be read with the foregoing chapters of General Explanation and General 
Exceptions. Construed with reference to the latter chapter, it is clear that 
those who cannot commit offence cannot be abettors of offences ; therefore infants, 
insane persons and others excepted from criminal liability cannot be abettors.— 
Morgan and Macpherson, 

Scope of the Bsction.— This section explains what acts or conduct of a person 
shall be deemed to constitute him an abettor of the doing of a thing whether such 
thing is in him an offence or not. The thing done may be criminal and yet no offence 
(in the language of the Code) attaches to the actual doer, because being an infant 
or an insane person, etc. no guilt can be imputed to him. To distinguish between 
things done by such persons and things done by guilty agents this form of expression 
is used — Morgan and Macpherson. 

Clause ( 1 )— Instigation^ necessarily indicates some active suggestion or support 
or stimulation to the commission of the act itself which constitutes the offence and 
advice can become ‘instigation^ only if it is found that it was meant actively to . 

1 P. Code— “12 ■://’ 
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siiffa'est orstiroulaie tlie commission of an offence. Advice se cannot necessarily 
be instigation under clause (i) and tlie conviction based upon the finding that the 
accused must have advised etc. is mong. S P. L, J. 129^*1 P. L.^T. 60. Abetment 
bv aiding or. instigation .necessarily : means some actioib suggestion or .support .or 
stimulation to the commission of the offence itself 5 negligence _ does not amount to 
abetment. 2 Pat L, T. 73. Mere intention or preperation to instigate is not abetment. 
To complete abetment as crime, there must be abettor and he must abet an oiience. 
A. I. R. 1932 Cal. 760^36 C. W. N. 9B2»6o C. 9^2^1932 Cr. C. 803=^34 Cr. L. J. 7?. 
The placing of a temptation is not instigation, but actively stimulating a person is 
instigation: 12 M. L. T. 373=* I9 Cr. L. J. 39-42 Ind. Cas. 9^9* Mere presence on the 
occasion of the commitment of the offence does not amount to an abetment 43 

Cas. 9S. Abetment may be committed by instigation through letters sent by post 
16 A 38Q. When the accused encourages the committing of a crime he can be rightly 
convicted under this section, i Weir, 50. A man cannot be convicted for abetment 
for sympathy -with an unlawful assembly. 4 C. W. N. 500 ; see also i Weir 47* 
Informing husband against intriguing wife and her lover by virtue of which murder 
is committed does not amount to abetment. 30 P. R. 1872 Cr. 

Conoealmetit.— As to mere omissions, such as an omission by a private person 
to give the police information respecting an offence, they cannot amount to instigation 
by concealment or otherwise, unless they are illegal,— that is unless the law has 
imposed the duty of giving such information on the persons charged with the omis- 
Morg^iyt and Macfiherson ; 4 B. L. R. A. Cr. 7* Abetment by omission is 
punishable only if the omission is illegal omission. 9 Bom. L. R. 159* 

Clause (2) — Two or more persons may be said to engage in a conspiracy, or for 
the doing of a thing when they combine and agree to do it or to cause it to be done ; 
but this combination alone will not make them abettors, though they may have dis- 
cussed plans, adopted resolutions and interchanged promises of fidelity unless an 
act in pursuance of the conspiracy has taken place . — Morgaft and Macpherson : 
see also A. W. N. 1887, 236 ; 17 Cr. L. J. 233 ; 18 P. R.^ 1179 Cr. f 36 26. A 

knowledge on the part of the abettor that the offence is intended to be committed is 
essential! 17 Cr. L. L. i7S 5 A. W. N. 1896, 194. In the case of conspiracy prosecu- 
tion may be either for abetment of the offence or under substantive ofience under 

s. 120 B. 17 Cr. S. J. 366- xo S. L. R. 69=35 Ind. Cas. 620. 

Clause (3). — Concealment which is wilful and relates to a fact which a person is 
bound to disclose, constitutes abetment by aid, the aid being given by this illegal 
omission. — Morgan and Macpherson* 86; 14 Cr. L. J. 610; 34 W. K. Or. 7. a 
- person who knowingly aids in disposal of stolen property is one accomplice. 67 
M. L. J. 693« A. L R. i934 Mad. 721. 

. Cases.— A person aiding must know that he is aiding a criminal act. 1928 
Hag. 257. A person who identified another, who intended to cheat the treasury 
officer by personation, made the identification on the assurance of another in whom 
be had confidence, but did not tell Treasury Officer that he identified only on such 
assurance, could not be convicted of abetting the offence unless it is definitely proved 
that he knew that the offence was being committed, that is to say, that the man whom 
he identified was not the same. 10 Pat. L. T. 657. A licensed driver of a motor car 
who allows an unlicensed driver to drive a car is not guilty of an offence of abetment 
under s. 107, if the car is driven rashly and negligently by the unlicensed driver. 
30 Cr. L 3. 1077= 1 19 Ind. Cas. 536. A person cannot be convicted on mere suspi- 
cion. 44 B. L. J. 3x7-99 Ind. Cas. 236=38 Cr. L. J. 108. An offence of abetment 
falls through if the personal offence is not substantiated. 32 C. L. J. 478=22 Cr. 
L. J. 448. The finding that the accused No. i could not have acted in the illegal 
way without the approval and connivance of the accused No. 2 is not sufficient to 
prove abetment under s. 107 I. P. Code, which also requires the existence and proof 
of criminal intention against the latter. 2 Pat. L. T. I93’ case of abetment of 
murder, knowledge of intention to murder must he proved. 17 Cr. L. J. 175 = 33 
Ind, Cas. 655. A finding as to approval and connivance of the person accused 
of abetment is not sufficient to prove abetment under s. 107 I. P. Code. A. I. R. 
1921 Pat. 304=2 P. L. T. 193. Person aiding should know that he is aiding a 
criminal act. In abetment of omission, the omission must be an illegal omission, 
A, 1. R. 1928 Nag. 257=29 Cr. L. J. 561 = 109 Ind. Cas. 467* , Mere presence when 
an offence is committed does not amount to an abetment within s. 107 unless there 
is legal obligation to prevent it. 19 Cr. L. J. 73—43 Ind. Cas. 95 ; see also A. I. R. 
1925 All. 196=26 Cr. L. J, 470 = 85 ind. Cas. 150. In cass of riot by servants in the 
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benefit of their master, master cannot be convicted of abetment of the riot merely 
on suspicion. A. L R. 1935 Nag. 372==26 Cr. L. J. 1679 = 88 Tnd. Cas. 13. Mere 
giving of aid without knowing that an offence is being committed is not abetment 
A, L R. 1925 AIL 230 — 47A 268 = 22 A. L. J., 1106=26 Gr, L. J. 362 = 84 Ind. Cas. 
714 ■ see also^ A. I. R. 1929 Pat. 157 = 30 Cr. L. J. 642 = 19 P. L. T. 657=116 Ind. 
Cas. 753 ; 18 Cr. L. J, 327=10 Bur. L. T. 252=38 Ind, Cas. 439, A man cannot be 
found guilty of abetment of an offence on a charge of committing the offence itself. 
A.d. R. 1927 AH. 35-34 A.X. J. 998=27 Cr. L. J. ii8=49A. 120=97 Ind Cas. 430. 
It IS not a general proposition that in every case that an abettor must be acquitted 
if the principal is acquitted. 52 C. 112 = 40 C. L. J. 843=28 C. W. N. 1046=26 Cr. L. 
J. XT. Statement to public servant *‘X wished to pay you Rs. 5»ooo*' may, taken with 
the context, amount to instigation to receive a bribe. A. I. R. 1923 Bom. 44=24 Bom, 
L. R. 534=23 Cr. L. J. 476=67 Ind. Cas. 818. A man cannot be found guilty of abet- 
ment of an offence on a charge of committing the offence itself. A. L R. 1927 All 35 
= 84 A. L. J. 908 = 27 Cr. L. J. iii8=49A. 120=27 Ind. Cas. 430. The accused is gull ly 
under ss, 325 and 109 I. P. Code where by his mere presence he abetted the offence, 
though himself not indicting any of the injuries, A.LR. 1933 Oudh. 274= 8 O. W. N. 
755. A proprietor of a news-paper or an editor cannot be convicted under this sejction 
for publishing defamatory article. 12 P. R. 1883 Cr, The offence of kidnapping a minor 
is complete as soon as he or she is enticed or taken out of the keeping of his or her 
lawful guar<iian ; consequently a person who assists a kidnapper after the entice- 
ment in keeping the minor, cannot be convicted of the abetment of kidnapping, 
unless the kidnapping was itself an outcome of a pre-concert. 27 A. 197 = A. W. N. 
5903, 233 ; see also 13 P. R. 1893 Cr ; 6 P. R. 1894 Cr ; 8 P. R. 1894 Cr. There can 
be no conviction for abetment of murder without proof of murder. VV. R, 1864 
Cr. 13 . 


Abettor, 


108 . A person abets the commissioji of an offence who abets either the 

omission of an offence, or the commission of an 

committed by 

a person capable by law of committing an offence, with the same intention or 
knowledge as that of the abettor. 

/.-—The abetment of the illegal omission of an act may amount 
to an offence, although the abettor may not” himself be bound to do that act, 

2 — “To constitute the offence of abetment, it is not necessary 
that the act abetted should be committed or that the effect requisite to constitute 
the offence should be caused. 


Illustraiions. 

B refuses to do so. 


A is guilty of abetting B to 


(a) A instigates B to murder C. 
commit murder. . 

(f 5 ) A instigates B to murder D. B, in pursuance of the instigation, stabs D. 
D recovers from the wound. A is guilty of instigating B to commit murder. 

Explanation J.— It is not necessary that the person abetted should be capable 
by law of committing an offence, or that he should have the same guilty intention 
or knowledge as that of the abettor, or any guilty intention or knowledge. 

Illustrations. 

(a) A, with a guilty intention, abets a child or a lunatic to commit an act which 
would be an offence, if committed by a person capable by law of committing an 
offence, and having the same intention as A, Here A, whether the act be committed 
or not, is guilty of abetting an offence. 

{d) A, with the intention of murdering Z, instigates B, a child under seven years of 
age, to do an act which causes Z’s death. B, in consequence of the abetment, does 
the act in the absence of A, and thereby causes death. Here, though B was not 
capable by law of committing an offence, A is liable to be punished in the same man- 
ner as if B had been capable by law of committing an offence, and had committed 
murder, and he is, therefore subject to the punishment of death. 

(c) A, instigates B to set 6re to a dwelling-house. B, in consequence of the un- 
soundness of his mind being incapable of knowing the nature Of the act, or that he 
is doing what is wrong or contrary to law sets fire to the house in consequence of A's 
instigation, B has committed no offence, but A is guilty of abetting the offence of 
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settiiig^fire to a dwelling house, and is liable to the punishment, provided for that 
offence.": ^ ^ ^ . ■■ ■ 

(d) A, intending to'^cause a theft to be committed, instigates B to take property 
belonging to Z out of Z’s possessoo. A induces B, to believe that_ the property be- 
longs to A. B takes the property out of Z*s possession, in good faith, Believing it to 
be A"s property. B, acting under this misconception, does not take dishonestly and 
therefore does not commit theft But A is guiliy of abetting theft, and is liable to the 
same punishment as if B had committed theft. 

Explanation 4 , — The abetment of an offence being an offence, the abetment 
of such an abetment is also an offence. 

Illustrations. 

A instigates B to instigate C to murder Z. B accordingly instigates C to murder 
Z and C commits that offence in consequence of B*s instigation. B is liable to be 
punished for his ojffence with the punishment for murder ; and, as A instigated B to 
commit the offence, A is also liable to same punishment. 

Explanation — It is not necessary to the commission of the offence of abet- 
ment by conspiracy that the abbettor should concert the offence with the person 
who commits it. It is sufficient if he engage in the conspiracy in pursuance of 
which the offence is committed. 

Illustration. 

A concerts with B a plan for poisoning Z. It is agreed that A shall administer 
the poison. B then explains the plan to C, mentioning A’s name. C. agrees to 
procure the poison, and procures and ^ delivers it to B for the purpose of its being- 
used in the manner explained. A administers the poison ; Z dies in consequence. 
Here though A and C have not conspired together, yet C has been engaged in 
the conspiracy in pursuance of which Z has been murdered, C has therefore, 
committed the offence defined in this section, and is liable to the punishment 
for murder. 

Intention. — To constitute a man. the abettor of a crime committed by another, 
it must be clearly established that both intended to commit or further the same crime. 
— Rat. Un. Cr. Cas. 93. When the accused sold to another trees which in fact and 
to his knowledge, though not to the knowledge of the vender, belonged to a third 
person, with the intention that they should be cutdown and taken away by the 
vendee, held that the accused had committed the offence of abetment. A. W. N. 
1898,147. In case of abduction by motor, owner of motor is not necessarily an 
abettor. A. I. R. 1933 T^ang. 297- 1933 Cr. C. 1 128. 

Explanation (i) — If a public servant is guilty of an illegal omission of duty 
made punishable by the Code, and a private person instigates him, he abets the 
offence of which such public servant is guilty although the abettor, being a private 
person, could not himself have been guilty of that ofitncQ.^ Morgan and Macpherson* 

Explanation (2). — In the punishment of abetment regard is had to its effect ; 
but the offence is complete notwithstanding that the person abetted refuses to do the 
thing, or fails involuntarily in doing it, or does it and the expected result does not 
follow . — Ibid \ see also A. I. R, 1935 Sind. 78, 

Explanation (3), — Under explanation 3, it makes no difference in the guilt of 
the abettor that the agent carries out the desired object under a mistaken belief that 
the act which he is employed to do is an innocent act 14 C. P. L. R. 192. Explana- 
tion (3) applies to abetment generally and not only to abetment by instigation only. 

34 Cr. L. J. 623« 1933 Cr. C. 8S3=A. I. R. 5933 All 513. 

Explanation (4). — The words *Vhen the abetment of offence is an offence 
in this explanation, do not mean ‘‘when the abetment of an offence is actually 
committed.'* They mean when the abetment of an offence is by deffnition 
or description an offence under the Code, that is when an offence is punishable under 
s, 109 or s, 1 16 or some other provisions of one Code, than the abetment of such abet- 
ment is also an offence. 22 C. W. N. 1945 ; see also A. 1. R. 1934 Pesh. 1 10= 1934 
Cr. C 1315=15^ M. Cas. 893, 

Explanation ($)— Under this explanation, it Is not necessary to the commis- 
sion of the offence of abetment of conspiracy that the abettor shall concert the 
offence with the person who commit it. 21. W, R. Cr. 35, 
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io8 A. A person abets an offence within the meaning of this Code who, in 


Abetment in British India of 
offences outside it. 


British India, abets the commission of any act 
without and beyond British India which would 
constitute an offence if committed in British 


India. 


lUmiraiions. 


A, in British India instigates B, a foreigner in Goa, to commit a murder in Goa. 
,;A.'is,guiIty.ofabetting, murder. . 

Amendment.----This section has been added by the Indian Penal Code (Amend- 
ment) Act (IV of 1898) s. 3. 

109 . Whoever abets any offence shall, if the act abetted is committed 
Punishment of abetment if in consequence of the abetment, and no express 
the act abetted is committed provision is made bythis Code forthe pumSh- 
in consequence, and where no ment of such abetment, or punished with the 
express provision is made for punishment provided for the offence, 
its punishment. 

Explanation. An act or offence is said to be committed in consequence of 
abetment when it is committed in consequence of the instigation, or in 
pursuance of the conspiracy, or with the aid which constitutes the abetment. 

Illustration. 


(a) ^ A offers a bribe to B, a public servant, as a reward for showing A some 
favour in the exercise of B’s official functions, B accepts the bribe. A has abetted 
the offence defined in section i6r, 

(^) A instigates B to give false evidence . B, in consequence of the instigation, 
commits that offence. A is guilty of abetting that offence, and is liable to the same 
punishment as B. 

(c) ^ A and B conspire to poison Z. A. in pursuance of the conspiracy, procures 
the poison, and delivers it to B, in order that he may administer it to Z. B, in pur- 
suance of the conspiracy, administers the poison to Z in A*s absence, and thereby 
causes Z's death. Here B is guilty of murder. A is guilty of abetting that offence by 
conspiracy, and is liable to the punishment for murder. 

Omission.— -Abetment by omission is punishable only if the omission is an illegal 
omission. 9 Bom. L. R. 159. Illegal omission has reference to intention of aiding 
the doing of a thing. A. I. R. 1933 Cal, 36=36 C. W. N, 722— 56 C. L. J. 231 = 140 
Ind. Cas, '150=1933 Cr. C. 71. 

Oonspiraoy.— Under the Indian Criminal Law, conspiracy, except in certain cases 
is a mere species of abetment, when an act or illegal omission takes places in pur- 
suance of the conspiracy, and amounts to a distinct offence for each distinct offence 
abetted by the conspiracy. But under the English law, the agreement or combination 
to do an unlawful thing by unlawful means amounts, in itself, to a criminal offence. 
The Penal Code follows the English law of conspiracy only in a few exceptional cases 
which are made punishable under ss. 31 1, 400, 402 and 12 1 A of the Penal Code. In 
these cases whether an act is done or not or an offence committed in furtherence of 
the conspiracy, the conspirator is punishable and he can also be punished separately 
for every offence committed in furtherance of the conspiracy. In all other cases, cons- 
piracy is only one species of ‘‘abetment of an offence” and stands on the same footing 
as abetment by intentional aiding. 24 M. 523. A conspiracy is a mere species of abet- 
ment and every time the commission of that offence is abetted, a separate offence of 
the abetment of that offence is committed and a separate charge lies. U. B. R. 
(1897—1901) Vol. 1. 249. But a man cannot be charged as an abettor by conspiracy 
as well as a perpetrator of the offence abetted cumulatively. 24 M. 523. See also, 
24 Ind, Cas. 97A But now see Chapter VA, infra which was enacted following the 
English law of conspiracy. An agreement to commit the offence of criminal intimida- 
tion amounts to a criminal conspiracy. L. R. 4 A. 145 Cr. 

0 as 9 S. — The abetment of a breach of the bye-laws frained by a District Council 
under the authority of the Burma Rural Self-Government Act is not punishable under 
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s. 109 I. P. Cock. 115 Fnd. Cas. 791= 115 Ind. Cas. 664=30 Cr. L. J. 509. A person 
who aids in a subsequent stage of abduction cannot be convicted for the abetment of 
the ori«>‘iiial offence of abduction, in as much as an abduction is a coni inning offence, 
'2 0'. W." N. I7«I2 O.'' W. N.-I7=I2,0, L/J. 27 =B6.. Ind,. Cas. 7i«26 Gr., L. 696. 
Act abetted should result from abetment i ind. Jur.^ O. s. 105. I he Court is not 
justified in saying that the words “punishment provided for the orience in s. 109 
mean punishment provided or the ofence either in the Penal Code or in some specuii 
or local law. A. I. R. 1929 ^ang. 203=:7 Rang. 329 = 30 Cr. C. R. 96i=-iio Ind. Cas. 
637 (F. B ). Recovering of stolen articles from the house of one is not enough to can- 
vict under ss. 190, 380 read with s, 457 of the Penal Code, unless their identity is 
strictly established. A. I. R. 1921 Pat. 499 = Pat. L. T. 135=68 Ind. Cp. 707, Where 
it is found that two accused and the approver conspired m commit theit and m pur- 
suence of that conspiracy to kill and there was no direct evidence as to who dealt the 
fatal blow, the accused are guilty of abetment of murder under s, 302 read with s. 
109. A. UR. 1930 Pat. 364=127 Ind. Cas. 566. Where master orders servants to 
beat and in consequence death occurs, the master is guilty of abetment of murder. A 
I R. 1928 Cal. 750 = 30 Cr. L. J. 621 = 116 Ind. Cas. 372. Sending false claim papers 
as to quantity of paddy final amounts to attempt. A. I. R. 1924 Rang. 241 = 2 Rang. 
53 = 3Bur. L. J. 1 = 25 Cr. L. J. 1175 = 82 Ind. Cas. 39* Assistance in the prepara- 
tion of an offence which ultimately was not committed is not an abetment A. I. R. 
1925 Oudh, 158 = 25 Cr. L. J. 1162 = ii O. L. J. 690= ii Ind. Cas. 9^6. knowingly 
helping in the commission of an offence is abetment of it. 18 Cr. L, J. 443—19 Ben. 
L. R. 54=38 Ind. Cas. 1003, A Superior Officer who sets a trap to catch a subordi- 
nate is technically guilty of abetment. 22 M. L. T. 373=== ^9 J* 29=42 Ind. 

Cas. 989. There can be no abetment of kidnapping after the minor has b^n com- 
pletely removed. 38 A. 664=17 Cr. L. J. 498=14 A. L. J. 765 = 3^ Cas- 46fi‘ 
= 17 Cr. L. J. 498 = 14 P. L. J. 765 = 36 Ind. Cas. 966. Offer of bribe afrer dismissal of 
prosecution is not abetment of an offence under s. 161 of the Penal Code. 23 Cr. L. 
J. 1 = 33 C. L. J. 379 = 64 Ind. Cas. 369. A person charged under s. 379 cannot be 
convicted under s. 109 for abetment of theft if he is not charged with abetment. 22 
Cr. L. J. 311 = 60 Ind. Cas. 999, A person who instigates a raider, or a lead^of the 
raid in which death has been caused is guilty of abetment of murder. 35 Cr. L. J. 
334=147 Ind. Cas. 32 = A. L R. 1934 Cal. 221 (F. B.). Section 109 refers only to 
action abetment at time of occurrence while s, 114 refers only to abetment before 
any steps for commission of offence are taken, A. I. R. I933 Bom. 162 = 34 Cr. L. J. 
559 = 35 Bom L. R. 24=57 B. 329. 

Section 196 Cr. Pro. Code, applies only to a prosecution for conspiracy punishable 
under s. 120 B of the Penal Code, and not for abetment by conspiracy punishable 
under s. 109 of the Penal Code. 89 Ind. Cas. 305 = 26 Cr. L. J. 1329. The offence of 
abetment by way of conspiracy does not require sanction, though criminal 
conspiracy itself requires it. 35 C. L. J. 279=69 Ind. Cas. 145 = 23 Cr. L. J. 
557=! 49 C. 573 = 26 C. W. N, 680. Instigation, engaging in a conspiracy and 
intentionally aiding by an act or illegal ommission make a person an abettor, 
even though he is not present when the offence, the commission of which he 
has instigated, conspired to effect, or intentionally aided by an act or illegal omission, 
is committed, and if he is present, though merely as a spectator, he is punishable 
under s. 114. 5 P. L. R. 1900 Cr. = i5 P. R. 1899 Cr. ; see also 32 M. 3 = 9 Cr. L, J. 

130. A person will be convicted under ss. 109 and 193 of the Penal Code where he 
instigates a witness to give false evidence. Rat. Un. Cr. C. 632. Making over counter- 
feit Queen’s coins for being changed into good money is an offence under s. 240 of 
the I. P. Code read with a s. 109. 8 C. W. N. 7 ^ 7 - 3 ^ C. 1007. A person in posses- 
sion of a house can be convicted under this section if he allows persons to gamble in 
his house and thereby causes annoyance to the public. 14 M. 364=1 Weir 241. A 
person who merely says “beat’* but does not take any part himself, can only be con- 
victed of abetment of an offence under s. 352 I. P. Code. 16 Cr. L. J. 456 = 29 Ind. 
Cas, $8. Mere consent to be present at an illegal marriage or presence therein will 
not constitute abetment of an offence under s. 494 I. P. C., unless consent of any of 
the persons present was necessary for the performance of the marriage ceremony. 
Nor would the grant of accommodation in a house for an illegal marriage, which 
could equally be celebrated elsewhere, be such an act towards facilitating the 
marriage as would constitute abetment. 6 B. 126. To establish abetment, the 
accused must be proved either to have instigated or aided some other person, or to 
have conspired with another for . the commission of an offence, 4C, 10; Rat. Un. 
Cr. C. 303. Section 109 has no application where offence is never committed, A. 
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(c) A instigates B and C to break into^ an inhabited -'bouse at midiiiglit for the 
purpose of robbery, and provides them with arms for that purpose B and C break 
into the house, and being resisted by Z, one of the inmates, murder Z. Here, if 
that murder was the probable consequence of the abetmentj A is liable to the 
punishment provided for murder. 

G-xiiity knowledge. — The test in such a . case, must always be whether having 
regard to the immediate object of the instigation of conspiracy the act done by the 
principalis one which according to ordinary experience and common sense, the 
abettor must have foreseen as probable. 6 A. 491 ; see also 43 Ind. Cas. 827 — 19 Cr. 
L. J. 235 ; Rat, Un. Cr. C. 207. 

Act. — The word “act” in this section means criminal act, A. 1 . R. 1931 Pat. 

Probable conseqnence.—* Probable consequence is one which is likely or 
which can reasonably be expected to follow. Held that stabbing cannot be deemed 
to be probable consequence of instigation to thrash. A. I. R. 1935 All. 346. 

Procedure. — Vide Procedure under s. 109. 

112 . If the act for which the abettor is liable under the last preceding 
^ section is committed in addition to the act 

Abettor when liable to abetted, and constitutes a distinct offence, the 

U Uable for =„h of 

the offences. 

IliusU'ahon, 

A instigates B to resist by force a distress made by a public servant, B, in 
consequence, resists that distress. In offering the resistance B, voluntarily causes 
grievous hurt to the officer executing the distress. As B has committed both the 
offences of resisting the distress and the offence of voluntarily causing grievous hurt. 
B is liable to punishment for both these offences ; and, if A knew that B was likely 
voluntarily to cause grievous hurt in resisting the distress, A will also be liable to 
punishment for each of the offences. 

Notes. — As to the application of SS.T12, 114 and ii 5 to offences under special 
or local laws, see s. 40 supra* 

118* When an act is abetted with the intention on the part of the 
_ ■ - abettor of causing a particular effect, and on 

Liability of abettor for an fQj. which the abettor is liable in conse- 

fetted'diiJent^from that quence^of the:abetment, causes a different effect 
intended by the abettor, intended by the abettor, the abettor is 

liable for the effect caused, in the same manner, 
and to the same extent, as if he had abetted^the act with the intention of causing 
that effect; provided he knew that the act abetted was likely to cause 
that effect. 

Illustration* 

k instigates B to cause grievous hurt to Z. B, in consequence of the instigation, 
causes grievous hurt to Z. Z dies in consequence. Here, if A knew that the grievous 
hurt abetted was likely to cause death, A is liable to be punished with the punishment 
provided for murder. 

Procedure.—Vide Procedure under s. 109. 

114 . Whenever any person, who if absent, would be liable to be punished 

A u c. T as an abettor, is present when the act or offence for 

Abettor present when i*,, uu r 

offence is committed. which he would be punishable in consequence of 

the abetment is committed, he shall be deemed 

to have committed such act of offence. 

^ Scope. — This section implies that abetment had been completed before the 
actual offence was committed. The section deals with a person who would be guilty 
of abetment independent of any act done at the time of the offence, f, a person 
whose abetment is complete apart from his presence. It denies the liability of such a 
person if he happens to be present when the offence is committed. 82 Ind. Cas. 262 ; 



1924 P* C. I ; see also A, L R. 1927 Mad. 1 115^53 M. L. J. 76o«39 M. L. T. 589= 
29 Cr. L. J. 72 =!o 6 hid. Cas. 584 ; 82 Ind. Cas. 262=525 Cr. L. J. 1254 ; A. I. R, 1934 
Lab. 813 = 36 P. L. R. 37 = A. I. R. 1934 Lah, 833. Section 114 is evidentiary and 
not punitive. It establishes irrebiitable presumption that presence plus prior abetment 
amounts to participation. 134 Ind. Cas. 57=1930 M. W. N. 694=A. L R. 1931 Mad. 
247 = 32 Cr. L. J. ni6 ; see also A. h R, i933 Rang. 236=11 Rang. 354=1933 Cr. C. 
907 ; A. 1 R. 1933. Mad. 123=1933 Cr. C. i54=34 Cr. L. J. 90 = 63 M. L. J, 906= 
140 Ind. Cas. 767. For conviction under ss. 114 and 377 commission of offence and 
presence of abettor must be proved. A, L R. 1935 Sind 78. The effect of this section 
is that, if a man is present at the commission of an offence, he is deemed to have 
committed it, not that he has actually committed it. 10 Bom. L. R 26. See also 29 
C. 496 ; 4 L. B. R 271 ; c Weir, 49 ; 27 C 566 ; 7 W. R. Cr, 49 ; 8 B. H. C. Cr. 64 ; 
ir C. P. L, R. 3 Cr. ; Rat Un. Cr. 303 ; 5 C. W. N. 250 ; 23 M. L. J. 722 ; 42 C. 422 ; 
9 C. W, N. 69 ; 3 C. W. M. 605 ; 1 18 Ind. Cas. 637 = 30 Cr. L. J. 961 = A. I. R. 1929 
■Rang. 203 (‘F. B) ; 2 C. W. N. 49 J t W. R. Cr. Letters, 2 ; A. W. N. 1883, 29 ; 5P. R. 
1900 Cr ; L. B. R. (1893-1900), 269. 

When an accused person is charged under ss. 114 and 302 and tried therefor he 
must be convicted under ss. 114 and 302. 50 C. 4^=74 Jnd. Cas. 267. This section 

implies that the abetment had been completed before the actual offence was commit- 
ted. 82 Ind. Cas. 26=25 Cr. L. J. 1254. This section is only brought into operation 
when circumstances amounting to abetment of a particular crime have first been 
proved and then the presence of the accused at the commission of the crime is proved 
in addition. 1925 P. C. i. Abetment is crime in itself, while along with presence it 
is an oifence under s. 114.52 C. 197=53 I. A. 40=29 C. W. N. 181 = 27 Bom. 

L. R. 148 P. C. ; 40 C, L. J. <^41 = 52 C. 353 ; 21 L. W. 19. In order to convict 
a person of abetting the commission of a crime, it is hot only necessary to prove 
that he has taken part in those steps of the transaction which are innocent, but in 
some way or other it is absolutely necessary to connect him with those steps of the 
transaction which are criminal 26 Cr. T^. J. 1069=88 Ind. Cas. 13. If a person is 
convicted of an offence under a particular section of the Indian Penal Code read 
with se^’tion 114 of that Code, and if the offence under the particular section of the 
Code renders the offender liable to whipping in lieu of or in addition to any other 
punishment either under the VVhipping Act or under Burma Act VIII of 1927, the 
person so convicted is punishable with whipping in lieu of or in addition to any other 
punishment. 1 18 Ind. Cas. 637=30 Cr. L. J. 98l=A. I. R. 1929 Rang. 203 (F. B.) 
Where a person who abets the commission of an offence is present and 
helps in the commission of the offence he is guilty of the offence and not merely 
of abetment, except in a few cases like rape or bigamy, where the person 
committing the offence alone can be guilty of the offence. This section is 
applicable to a case where a person abets the commission of an offence sometimes 
before it takes place and hapoens to be present at the time, when the offence is 
committed, and is not applicable m a case where the abetment is at the time when 

the offence takes place and the abettor helps in the commission. 97 Ind. Cas. 958= 
27 Cr. L. J. 1 193 = A. 1. R. 1927 Mad. 97. To come within section 114 of the Penal 
Code, the abetment must be complete apart from the presence of the abettor. 39 

M. L. T. 589 = 36 L. W. 649 = 53 M. L. J. 760 ; 21 L. W. i9=A. I. R. 1925 Mad. 36^ 

Presence and instigation on the puort of the abettor constitute an offence under this 
section. 8 Lah. L. J. 509=27 P. L R. 716 ; 28 Bom. L. R. 1029=97 Ind. 737- 
27 Cr. L. J. ii 53==A. I. R. 1926 Bom. 512 ; see also 23 Bom. L. R. 1199=23 Cr. L. J. 
93 = 46 B. 429 = 65 Ind. Cas. 445 ; 68 Ind. Cas. 17=23 Cr. L. J. 481—9 190 ; 

A. I. R. igi 6 Bom. 512 = 28 Bom, L R. 1029 = 27 Cr, L J n53“97lod. Cas. 737. 
This senion rather regulates orocedure and punishment than creates an offence. 
28C. W. N. 170=38 C. L. J. 4I£"=2S Cr. L. J. 817-81 Ind. Cas. 353 (F. B ) ; see 
also A. L R. 1931 Mad. 247 = 32 Cr. L. J. 1116. Being present and approving of an 
offence come under this section. A. I. R. 1927 All 730 = 25 A. L. J. 149 — 20 Or. L. J. 
313=100 Ind. Cas. 537 ; see also 8 L. L. J. 509 = 27 P* L. R. 716 = 28 Cr. L. J. 85 = 
99 Ind. Cas. 117 ; A. I R. 1927 Oudh. 321 = 2 Luck. 605 = 28 Cr. L. J. 802=104 Ind. 
Cas. 242 ; A. 1. R. 1931 Mad. 247=1931 Cr. C. 367 ; Section 109 refers to active 
abetment at the time of occurrence while s. 114 refers only to abetment betore any 
steps for commission of offence are taken. A. L R. 1933 Bom 162 = 57 B, 329 — 34 
Cr. L. J. 559-33 Bom. L, R. 559. Abetment must be complete apart from presence. 
A. L R. 1932 Lali. 483=33 Cr. L, J. 564=1932 Cr. C. 621 = 33 P* L. R. 679. 

Where a riot is committed by some persons for the benefit of their master, the 
latter cannot be convicted of abetment of the riot merely on suspicion. 20 Cr. L. J. 
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io69ss88 hid. Cas. 13- A, I. R. 1925 Nag. 372. A^'husbaM be convicted 

under this section, for being a spectator, while liis wife was beating their daughter-in- 
law. 85 Ind. Cas. 150=26 Cr. L. J, 470. Umntentional aiding is not abetment 
47 A. 268 = 84 hid. Cas. 714=26 Cr. L. J. 362. , \¥here conspirator' is sought to be 
made liable as. principal under 3,114, L P. Code' that section must be men 
with the main offence in the charge. 40 C. L. 541 = 52 G, 253“29 C. W. N. 173. 
To be present and be aware that an offence is about to be committed does not 
constitute abetment unless the person thus present holds some position or rank 
or influence such that his countenance to what takes place may, under the 
circumstances, be held a direct encouragement or unless some specific duty 
of prevention rests on him which he leaves unfulfilled. Rat. Un. Cr. C. 303 ; 
Rat. Un. Cr. 844. 

Procedure . — -^ide procedure under s. 109. 

115 . Whoever abets the commission of an offence punishable with death 

or transportation for life, shall, if that offence 
Abetment of offence punish- committed in consequence of the abet- 

able with death or transpor- nient, and no express provision is made by this 
tation for life. Code for the punishment of such abetraenti be 

if offence not committed ; punished with imprisonment of either description 

for a term which may extend to seven years, and 

shall also be liable to fine ; , 

and if any act for which the abettor is liable in consequence of the abetment, 

and which causes hurt to any person, is done, 
^ if act causing harm be done abettor shall be liable to imprisonment of 
in consequence. either description for a term which may extend 

to fourteen years, and shall also be liable to fine. 


lllustratioji. 

A instigates B to murder Z, The offence is not committed. If B had murdered 
Z, he would have been subject t) the punishment of death or transportation for life. 
Therefore A is liable to imprisonment for a term which may extend to seven years, 
and also to a fine ; and, if any hurt be done to Z in consequence of the abetment he 
will be liable to imprisonment for a term which may extend to fourteen years, and 
to fine. 

Scope,-— The present section punishes the abetment of certain offences which 
are either not committed at all, or not committed in consequence of abetment, or 
only in part committed — MorZ^fi atid Macpherson ; see also A, I. R. I 93 ^ 757 

(S.B.)=35 C. W. N. 573=^58 C. 1228 = 33 Cr. L. J. 79 =J 34 Ind. Cas. 896. Abetment 
need not be offence by particular person against particular person. A. I R. i 933 ^al. 
47=60 C. 427=34 Cr. L. J. 164=37 C. W. N. 91=141 Ind. Cas. 578, “Express 
provision^^ in section 115 refers tos. 121 or s. 131 and not tos. T17 1 . P. Code. 
A. I. R. 1933 Cal 47 = 60 C. 437=34 Cr. L, J. 164=37 C. W. N. 91. 

Procedure. — procedure under s. 109, only it is not bailable. 

Charge. — I {7iame and office of Magistrate^ etc.) hereby charge you {name of the 
accused person) as follows: — 

That you on or about the day of , at , abetted the commis- 

sion by one A of an offence of punishable with death or transportation for life 
although the said oftence was not committed inconsequence of the abetment and 
thereby committed an offence punishable under s. 115 of the Indian Penil Code, and 
within my cognizance (or the cognizance of the Court of Session.) 

And I do hereby direct that you be tried '‘by the said court*'* on the said 
charge. ■ ' 

116 . Whoever abets an offence punishable with imprisonment shall if 

that offence be not committed in consequence of 
Abetment of offence punisha- t];3,e abetment, and no _ express provision is made 

~ . if SceT'^ot committed ; Punishment of such abetment 

v.vi- be punished with imprisonment of any description 

provided for that offence for a term which may extend to one fourth part 





Abetting commission of an 
offence by the public or by 
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or with both, 
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of the longest term provided for that offence, or with such fine as is provided 
for that offence or with both ; 

and if the abettor or the person abetted is a public servant, whose duty it is 

to prevent the commission of such offence, the 
person abetted abettor shall be punished with imprisonment of 
any description provided for that offence for a 
term which may extend to one-half of the longest 
term provided for that offence, or with such fine as is provided for the 
offence, or with both. 


if abettor or person abetted 
be a public servant whose 
duty it is to prevent offence. 


Ilhistrations. 

{d) A ofiers a bribe to B, a public servant, as a reward for showing A some 
favour in the exercise of B’s official functions. B refuses to accept the bribe, A is 
punishable under this section. 

{b) A instigates B to give false evidence. Here, if B does not give false evidence 
A lias neverdieless committed the offence defined in this seciion, and is punishable 
accordingly. 

(er) A, a police-officer, whose duty it is to prevent robbery, abets the commission 
of robbery. Here though the robbery be not committed, A is liable to one-half of 
the longest term of imprisonment provided for that offence, and also to fine. 

{d) B abets the comimission of a robbery by A a pofme-officer, whose duty it is 
to prevent that offence. Here though the robbery be not committed, B is liable to 
one-half of the longest term of imprisonment provided for the offence of robbery, 
and also to fine. 

Notes. — A mere offer to pay an illegal gratification to a public servant is an 
attempt to bribe and money or other consideration need not be proved to have been 
actually produced at the time. 3 Pat. 647 = 83 Ind. Cas. 679 ; see also 109 Ind. Cas. 
68r = A. i. R. IQ28 Lab. 840=10 L. L. J. 364=29 Cr. L. J. 601 ; A. I. R, 1930 Mad. 
671 = 32 M. L. W. 17 = 126 Ind. Cas. 603. Persons who abet the celebration of a 
bigamous marriage among Muhammadans to which the woman does not consent 
are guilty under s. 16 and not under s. 114. 18 Cr. L. J. 478=10 S. L. R. 17 = 39 lud. 
Cas. 318, The principle of the illustration applies as much to the other purpose set 
out in s. 1 16 as to doing or forbearing to do any official act. A. I. R. 1927 Mad. ion 
= 51 M. 86=53 M. L. J. 723 = 28 Cr. L. J. 1005 = 105 Ind. Cas. 829. Bribe-givers are 
not exonerated merely because Judge takes rnoney without any guilty intention. 
A. I. R. 1933 AIL 513. Abortive attempt to give bribe is offence. A. L R. 1935 
Pesh. 26. 

Procedtire. — procedure under s. 109, 

OhsxgQ.--I {mme and office 0/ Magistrafe, etc.,) hereby charge you (name of the 
accused persjn) follows : — 

That you, on or about the day of at , abetted the 

commission by one A of an offence of punishable with imprisonment, although 

the said offence was not committed in consequence of the abetment, and thereby 
committed an offence punishable under s. 1 16 of the Indian Penal Code, and within 
my cognizance (or the cognizance of the Court of Session,) 

And I direct that you be tried '‘by the said court’'** on the said charge, 

117. Whoever abets the commission of an offence by the public 

generally, or by any number or class of 
persons exceeding ten, shall be punished with 
imprisonment of either description for a terna 
which may extend to three years, or with fine, 
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164=* 1933 Cr. C. 61 = 37 C. VV. N.'9i = I4i lad. Cas. 578. Offence under this section 
is not committed by posting leaflet at night for inciting public to commit crime, 
where leaflet was removed shortly after posting and no one either saw or read it. 
A I. R. 1932 Cal. 760 = 36 C. W. N. 982 = 60 C. 327 = 34 Cr. L. J. 78 = 1932 Cr C. 803. 
Where at a meeting revolutionary songs were sung but President did neither 
encourage nor persuade singers to sing, nor conspire with him to do so, the Pre^sident 
does not commit any offence. A. I. R. 1932 Cal 549=33 Cr, L, J. 699=^932 Cr. C. 
549=36 C. W. N. 191 = 138 Ind. Cas. 763. Instigating the formation of an unlawful 
association and contributing towards it is an abetment of an offence under s. 17 (x) 
of the Criminal Law Amendment Act and if it is by a class of persons exceeding 10, 
it is an offence under s. 117 I, P. Code. A. I, R. 1924 Lab. 440=5 Lah. 1 = 26 Cr. L, J. 
1352 = 89 Ind. Cas, 392, Exhorting the Sikhs to enlist themselves for Shahidi 
Jathas is an offence under s. 117, Penal Code, as the accused instigated people to 
become members of a Jatha which Jatha would be an unlawful association within the 
meaning of s, 10 of the Criminal Law Amendment Act. A. I. R. 1926 Lah. 115 = 26 
Cr. L. J. 1374=26 P. L. R. 412. 

Notes,— 3 W. R. Cr. 24 ; A. I. R. 1923 Lah. r. 

Procedure. — Vide procedure under s. 109 . 

Charge. — I {naine and office of Magistrate), etc hereby charge you inaine of the 
accused) as follows 

That you, on or about the day of at , abetted the commi- 

sion of an offence of by numbering more than ten persons, by {state 

the act done by the accused in instigation) and thereby committed an offence punish- 
able under s. 117 of the Indian. Penal Code and within my cognizance (or the 
cognizance of the Court of Session), 

And I hereby direct that you be tried “by the said Court'^* on the said charge, 

118. Whoever, intending to 
or knowing it to be likely that he will 
thereby facilitate, the commission of an 
offence punishable with death or transportation 
for life, 

voluntarily conceals, by any act or illegal omission, the existence of a 
design to commit such offence, or makes any representation which he knows 
to be false respecting such design, 

shall, if that offence be committed, be punished with imprisonment of either 

If offence be committed : if description for_ a term which may extend to 
offence be not committed. seven years, or, if the offence be not committedj 

with imprisonment of either description for a 
term which may extend to three years ; and in either case shall also be liable 
to fine. 

Illustration, 

A, knowing, that dacoity is about to be committed at B, falsely informs the 
Magistrate that a dacoity is about to be committed at C, a place in an opposite 
direction, and thereby misleads the Magistrate with intent to facilitate the commission 

* dn cases triable by Magistrate these words should foe omitted. 


Concealing design to com- 
mit offence punishafole with 
death or transportation for 
life. 



* !n cases triable by a Magistrate these words should be omitted, 
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Public servant concealing 
design to commit ■ offence 
which it is his duty to pre- 
vent — 


of the offence. The dacoky is committed at B in pursuance of the design. A is 
punishable under this section. 

Procedure. — fTV/t? procedure under s. 109. Only the offence is not bailable, if 
the offence is committed, otherwise baiiable. 

Charge— -I {name and office of Magistrate^ etc,,) hereby charge you 
as follows : — 

That you, on or about the day of , with intention of facilitating or 

knowing it to be likely that you will thereby facilitate, the commission of the offence 
of {name the act) [or omit to dQ,„(name the omission)] to conceal the existence 

of the design to commit the said offence, and thereby committed an offence punish- 
able under s. 118 of the Indian Penal Code, and within my cognizance (or the 
cognizance of the Court of Session.)' ' 

And I do hereby direct that you be tried “by the said Court' ^ on the said charge, 

119 , Whoever, being a public servant, intending to facilitate, or know* 

ing it to be likely that be will thereby facilitate, 
the commission of an offence, which it is 
his duty as such public servant to prevent, 
voluntarily conceals by any act or illegal omis- 
sion, the existence of a design to commit such 
offence, or makos any representation which he knows to be false respecting 
such design, 

shall, if the offence be coiiimiited, be punished with imprisonment of 

If offence be commiued ; description provided for the offence, for a 

term which may extend to one-half of the 
longest term of such imprisonment, or with such fine as is provided for that 
offence or with both ; 

or, if the offence be punishable with death or transportation for life, with 

imprisonment of either description for a term 
which may extend to ten years ; or, if the 
offence be not committed, shall be punished 
with imprisonment of any description provided for the offence for a term 
if offence be not committed, which may extend to one fourth part of the 

longest term of such imprisonment, or with such 

fine as is provided for the offence, or with both. 

Illustration, 

A, an ofiicei* of police, being legally bound to give information of all designs to 
commit robbery which may come to his knowledge, and, knowing that B designs 
to commit robbery, omits to give such information.^ with intent to facilitate 
the commission of that offence. Here Alias, by an illegal omission conceals the 
existence of B's design, and is liable to punishment according to the provision of 
this section. 

Procedure.— procedure under s. 109. If ^ the offence be punishable with 
death or transportation for life, it is not bailable and if the offence be not committed 
it is bailable, 

Charge.— I {name and office of Magistrate \ etc,) hereby charge you as follows 

That you, on or about the ^ day of at being a 

public servant whose duty as such public servant was to prevent the commission 
of such offence of with intention of faciliatating, or knowing it to be likely that 

you will thereby facilitate, the commission of the offence of {name the 

act [or omit to do {name the omisszofid] to conceal the existence of the design to 
commit the said offence and thereby committed the offence punishable under s. 119 
of the Indian Penal Code, and within my cognizance for the cognizance of the Court 
of Session). 

And I do hereby direct that you be tried **by the said Court’’* on the said 
charge. . 


If offence be punishable with 
death. &c ; 
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^ . 120“ Whoever^ intending to facilitate, 

0 "^ knowing it to be likely that he will 
iniprisor'i'nent thereby xacuitate, the commission of an ofience 

punishable with imprisonment, 

voluntarily conceals, by any act or illegal omission, the existence of a 
design to commit such offence, or makes any representation which he knows to 
be false respecting such design, 

shall, if the offence be committed, be punished with imprisonment of the 
, description provided for the offence, for a term 

if offence be commuted ; which may extend to one-fourth, and, if the 

, offence be not committed, to one-eighth of the 

ifoffence be not commuted. imprisonment, or with 

such fine as is provided for the offence or with both. 

Procedure. — Vide, procedure under s. 109. If the offence has net been com- 
mitted then it is bailable. 

Oharge.— Same charge as under s. 118. 


CHAPTER. VI 
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established with the coaspiracy and not with the separate set 
of different conspirators which are the overt acts of the different individuals 
in proof of the conspiracy. 30 O. W. N. 760^90 5lnd. Cas. 706=36 Cr. L. J. 1602, 
Conspiracy is a substantive offence and has nothing to do with abetment. An overt 
act, though it may be specified in the charge, is not necessary. It is not necessary 
that each conspirator should be aware of all the acts done by each of the conspirators 
in the course of conspiracy.^ 92 Ind. Cas. 462=27 Cr. L. J. 286 = A. I. R. 1926 
Sindh.^ 174. To constitute criminal conspiracy there must be a common intention, 
but it is sufficient if it originated with some and others had subsequenily joined the 
original conspirators. Criminal conspiracy might be proved by direct or 
circurnstantial evidence. In a charge for the offence of conspiracy the overt acts 
by which the object of the conspiracy is sought to be attained need not be given. 
20 S. L. R. 18 = 92 Ind. Cas. 4i9 = A. I. R. 1926 Sindh. 171 = 27 Cr. L. J. 243 ; 
loi led, Cas. 458 = 28 Cr. L. J. 426= A. 1. R. 1927 Sind. 151, Xhe overt act for the 
conspiracy consists in the agreement Of the parties. 31 C, W. N. 239= log Ind. 
Cas. 113 t.3) = 28 Cr, L. J..241, 


Definition of criminal 
piracy. 


cons- 


CHAPTER VA. ' 

Criminal Conspiracy. 

120 A. When two or more persons agree to do or cause to be done— 

(1) an illegal act, or 

( 2 ) an act which is not illegal by illegal 
means, 

Such an agreement is designated a criminal conspiracy : 

Provided that no agreement except an agreement to commit an offence 
shall amount to a criminal conspiracy unless some act besides the agreement' 
is done by one or more parties to such agreement in pursuance thereof. 

Explanation — It is immaterial whether the illegal act is the ultimate object 
of such agreement, or is merely incidental to that object. 

Amendment— Inserted by Act 8 of 1913. 

Principle —“The general principle on which the crime of conspiracy is founded 
is this, that the confederacy of several persons to effect any injurious object creates 
such a new and additional power to cause injury as requires criminal restraint ; 
although none would be necessary were the same d'^ing proposed or even attempted 
to be done by any person singly.” 7th Rep. Cr. Law. Com., 1843, P- Qo* 

Scop©.— Where the proof of a conspiracy depends upon the proof of the parti- 
cipation of the accused in an overt act which itself amounts to an offence, the proper 
course is to put the accused on their trial for that offence. Where all that is shown 
against a person is evidence of his association with any of the conspirators that 
would not be sufficient to convict him of being one of the parties to the conspiracy 
and he comes within this section. 39 C. L, J. 151. 

Conspiracy. — A conspiracy consists not merely in the intention of two or more, 
but in the agreement of two or more to do an unlawful act or to do a lawful act by 
unlawful means. So long as much a design rests in intention only, it is not indic- 
table. When to agree to carry it into efiect the very plot is an act in itself, and the 
act of each of the parties, promise against promise, actus contra actmn, capable of 
being enforced if lawful, is punishable, if for a criminal object or for the use of 
criminal means. 14 A. L. J. 688. When the proof of a conspiracy depends upon 
proof of the participation of the accused in an overt act which itself amounts to an 
offence the proper course is to put’ the accused on their trial for that offence. 83 
Ind. Cas. 513=39 C. L. J. 151. Actual commission of an illegal act need not be 
proved. 1928 Rang, 1 18. The offences of conspiracy and offences committed in 
pursuance of that conspiracy form one and the same transaction. A. 1. R. 1926 
Rang. 53=4 Bur. L. J. 213=27 Cr. L. J. 669=94. Ind. Cas. 7^17. Conspiracy is a 
substantive offence and has nothing to do with abetment. Though an overt act may 
be specified in the charge yet this is not necessary. The acts done by any of the 
conspirators in furtherance of the purpose of the conspiracy are relevant as merely 
indication of what the object of the conspiracy was, Av I. R. 1926 Sind. 174=20 
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110:^27 Gr. L. I. 280=92 Ind. Gas. 462 ; see also 94 Gas. 7 
ocr t;T^4 Bur. L. J. 213=27 Cr. L. J, 669. Conspiracy may 

;nce of the conduct of the accused and surrounding 

:rihe commission of the offence without proving any of his ove 

T 2,,_q s. L. R. 233=34 Ind. Cas. 649 ; see also A. 1 . K. lO-o 
R. ^18=27 Cr. L. J,243- A person should not oe “cr 

offence committed before the section was put m the A t 57 ^ 
r N 202 = 35 Ind. Cas. 999- Gist of conspiracy is agreement bet. 

f conspiracy ind not act in pursuance seni, 

,0,, Sind. 333=1933 Cr. C. 1130- Direct proo. ot agice.m 
members is difficult. Question is matter of inference deducet 
.concerned. A. 1 . R. 1933 Lah. 977. Merely because agreemen 
of itself criminal conspiracy, it cannot be said that offence begins 
me It mircontinueso lon^ as person constituting .conspirac 
™ : a T R io,s Cal. 316. A finding that conspiracy exi.tc 


w.^criisli law “aareement s an act in aOvaiicement 01 uic uuci 
lach ofrsoL haSncei^l mind.” Lord Chelmsford in Mulca, 

'rhe Queen L B. 3 H.L. at p. 328. It is not mere intention, but the announcement 
^^emanceof'intentions. Bodily movement, by tvord or an^lfi 

effect it In order of time, it comes intermediate between the intention and ue 

agreed." upon. But the mere fact of the o5 HScTitffnot n 

snffires to constitute a conspiracy. Rex v. Qtll, 2 B. & Aid. 205. wence it is “ 

nniter the English law to show that they went on to commit some overt 
Sfcarryffigh^^^^^^ 6 T. R. 628) ; though this would be neces 

in an action of tort for conspiracy. Mogid Sieamshif 

So there the offence is complete as soon as the parties have ag^reea 
Umh^inlawful purpose, although nothing has yet been settled as to 
devices mbe employed for effecting it. Rexv. Gill, sufra ;. Kenn/s OulLne 
iuw pp. 2V288. But under this section in case of a 
than a conspiracy to commit an offence some overt act is necessary to bn.i^ 

conspiracy within the purview of the Gnmuial law. Vide proviso. 

Following the English law, in the United States it is also held that '>greem 
getLr” constitutes a sufficient act, no steps pursuant to the agreement bein^, lequ 

BishofsCr,Law,VolLII%T-72, 

Two elements — ^We find two elements, in case of conspiracy, —each dis 
from the other, and not commonly operating together but, each m its own sep 
class of cases, dominate the law of conspiracy. The one is combination, ana 
other attempt. Bishop^s Cr, Law Vol. % i 73 - 

Combination:— The very name of the crime indicates that it is essentic^ly 
of combination ; one man cannot by himself conspire. Kennfs^ Outlines of Cr, 
p. 288. Grirainal conspiracy consists in an unlawful combination of two or 
persons to do that which is contrary to law, to cause a public mischief ( A. v, b. 
ford 1905 2 K. B. 730, 745), or to do that which is wrongful and^ harinfui tov 
another person. Qninn v. Leathern,, (190O A* C. 495. In R, v. Vmsent, 9 C. 
Qi Anderson By laid it down that conspiracy is “a crime which consists either 
combination and agreement by persons to do some illegal act, or a combmation 
agreement to effect a legal purpose by illegal means.*» Russ Cf. 140 
3 Connel v. n GL & F. 155 ; v. Peck. 9 A. & E. 686 ; R, v. King, 7 Q- 
• R, V. fonesy 4 B. & Ad. 345. In many circumstances, if two or more combine to 
wrong, -whether as a means or as contemplated end, — such mere combining ei 
gers or disturbs the community more than would the executed wrong accornpl 
by a single will. This is the central idea in the law of conspiracy. Bishop 
Law VoL II S 173 see also Mogul 5 . Co, v. Me, Gregor, 21 Q. B. D. 544 * 

English law husband and wife are considered as one person arid as such an mil 
combination by him and her alone does not amount to a conspiracy. i Hawkin, 
C. C. 72 s. 8 ,.. .,But they can severally or jointly conspire with other persons. 

6 Cox.. 38; Qhe alone cannot conspire. Harrington y. Erring 
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Attempt.— In otlier circumstances, there is no special evil in the combination, 
and its indictable quality does not consist in this linking of wills for wrong, Then 
the thing conteni plated must be such as would be indictable if performed by one, and 
the conspiracy is punishable simply because it is an attempt. Bishops s Or. Law Vol. 
n § 173 ; So few things are left so doubtful in the criminal law as the point at which 
a combination of serveral persons for a corhmon object becomes unlawful. 3 Chit. Cr. 
L. 1130 -; Russ Cr. 146. ^ On this point, Willes J. observed : “A conspiracy consists 
not merely in the intention of two or more, but in the agreement of two or more to 
do an unlawful act, or to do a lawful act by unlawful means. So long as a design 
rests in intention only it is not indictable. When two agreed to carry it into effect, 
the very plot is an act in itself, and the act of each of the parties, promise against 
actus contra actum^ of being enforced if lawful, punishable if for a 

criminal object or for the use of criminal means. And so far as proof goes conspiracy, 
as /., said in 7 ?. 4 East. 171 is generally a matter of inference 

deduced from certain criminal acts of the parties accused, done in pursuance of an 
apparent criminal purpose in common between them. The number and the compact 
give weight, and cause danger, and this is more especially the case in a conspiracy 
like that charged in this indictment. Muleahy v. R. 3 H. L. 306, 3r7 and 
accepted by in the House of Lords at p, 374 ; see also Quinn v. 

Leathern^ (1901) A. C. 495, C29 ; see also R, v. Brailsford, (1905) 2 K. B. 730, 746. 
So except in cases provided in the proviso, the gist of the offence of conspiracy lies, 
not in doing the act, or effecting the purpose for which the conspiracy is formed, nor 
in attempting to do them, nor in inciting others to do them, but in the forming of the 
scheme or agreement between the parties. Russ Cr> citing i East. P. C. 462 ; 
R. V. Best, 2 Ld. Raym. 1167 ; R. v. Spragg^ 2 Burr. 993 ; R. v. Rispal^ 3 Burr. 1320; 

Connel y. /?., 11 Cl. & F. 1 55. The external or overt act of the crime is concert by 
which mutual consent to a common purpose is exchanged. R. v. P/zm^r, (1902) 2 K. 
B. 339, 348 ; Miikahy v. /?., L. R, 3 H. L. 306, 328 ; 42 C. 957 ; 31 C. W. N, 
239- , . . . 

Illegal Acfc.—The word *‘ilIegaP* is applicable to every thing which is an 
offence or which is prohibited by law, or which furnishes ground for a civil action, 
(Vide, S. 43). The words illegal and unlawful have the same meaning under the 
Code. Vide, ist Rep. s. 658. In the English common law the words used are “un- 
lawful purpose.^’ In connection with the definition of conspiracy under the English 
Common Law, Mr. Kenny says : *'The term *unlawfuP.is here used in a sense which 
is unique ; and, unhappily, has never yet been defined precisely. The purpose which it 
comprises appear to be of the following species (i) Agreements to commit a sub- 
stantive crime {Reg. v. Daritt^ 11 Cox. 676 ; Reg.y.^ Whit Churchy L. R, 24 Q B. D. 
420.) (2) Agreements to commit any tort that is malicious {Reg. v. Druitt, 10 Cox. 
592, (3) Agreements to commit a breach of contract under circumstances that are 
peculiarly injurious to the public. (Virtue y. Lord Clive, (4) Agree- 

ments to do certain other acts, which ^unlike all those hitherto mentioned) are not 
breaches of law at all, but which nevertheless are outrageously immoral or else are 
in some way, extremely injurious to the public’’ Outlines of Criminal Law 2%<^. 
According to the American Jurists the word “unlawful’* signifies neither “indictable” 
nor “criminal” though it includes both ; but it means “contrary to law”, which may 
refer either to the criminal or civil law. Bishop* s Cr. Law. Vol. 11 § 171. “It is 
enough” to quote the words of Cockhurn C. /. “if the acts agreed to be done, although 
not criminal are wrongful ; that it amount to civil wrong.” Reg. v, W arburton, L. R. 
I C. C. 274, 276. It need not affect the community or public as such as distinguished 


Mood. 221 I R. y. Thorp, 5 Mood. 221. A person may however be charged to conspire 
with a person either known or unknown, i Hawk. C. 72, s. 8 ; 3 Chit. Cr. L. 1141 ; 
P. y. Jlearne^ cited in R. v. Kinnersley, i Str. 195, 196. But where two persons were 
indicted for conspiring together (no other parties being alleged), and one was con^ 
victed and the jury disagreed as to the other, it was held that the conviction of the 
one cannot stand. 7 ?. v. Manning, 12 Q. B. D. 341 = 53 L. J. M. C. 85 ;see also 39 
C.A. J. 264 ; 45 C. L. J. 204. Similarly where three were charged jointly with con- 
spiring together, and one pleaded guilty, but the other two were tried and acquitted, 
it was held that the sentence imposed on the one who had pleaded guilty could not 
stand, R. y:, Plummer (1902) 2 K. B. 339 ; Robinson v. Robinson., i Sw. & Tr. 362, 
392. 393 ; Russ Cr, p. 147 ; 30 C. W. N. 94. But a person may be charged with 
conspiring with a dead person. R.y. Nichols, 2 Str. 1227 ; R, v. Scotia 3 Burr. 1262 ; 
R. V. Kenrick, 5' Q. B. 339, 
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from an individual. This principle however must not be overestrained. BiskoJ>'s Cn 
.Law. 'V.ol n,§: 178, ' ' ' ; ' ■ 

**The crime of conspiracy is complete if two or more than two should agree to do 
an illegal thing, that is to effect some thing which is in itself unlawful or to effect by 
unlawful means some thing which in itself may be indifferent or even lawful. It has 
accordingly been always held to be the law that the gist of the offence of conspiracy 
is the bare engagement or association to break the law, whether any act be done in 
pursuance thereof by the conspirator or notd* R, v. 0 ^ Cornel, n CL & F. 155 (233, 
235) cited in 42 C. 957== 19 C. W, N 676- 29.1nd. Cas. 513 ; see also 31 Bom. L. R. 
SIS* 

Conspiracies to commit offence. — Every conspiracy to commit an offence 
punishable by law is an indictable offence. Where the conspiracy is executed, it 
appears to merge in the completed offence. Conspiracies of this kind are merely 
auxiliary to the law which creats the principal crime. Wright on Conspiracy, 80 ; 
Russ. Cr, Law 150. A person may be convicted of conspiracy to commit a crime of 
which he could not, if he stood alone, be convicted. Thus, a woman has been held 
to have been properly committed of conspiring with others to administer drugs to 
herself, or use instruments to herself, with intent to procure abortion, when it \vas 
proved that she believed erroneously that she was with child. R, v. Whit Church, 24 
Q. B. 420 ; Russ. Cr. ijr. 


Illegal means. — When an indifferent or lawful act is done by unlawful means, 
the agreement to do such act amounts to conspiracy. R. v, O' Cornel, ii CL & F. 
I 5 S> 233 


Proviso. — The gist of the offence of criminal conspiracy is the agreement itself 
and when the object of the agreement is to do an unlawful act and not to do a lawful 
act by unlawful means, it is sufficient to specify the unlawful object without specifying 
the means adopted by all or any of the conspirators to gain this object. loi Ind. 
Cas 458=28 Cr. L. J. 426= A. I. R. 1927 Sind. 16 1. Where it was found that the 
accused with another person went to a place and met the second accused for 
the purpose of purchasing from him fire arms and ammunition, but the arms them' 
selves were not produced at any of the meetings and there was not evidence that the 
second accused possessed the goods at the time of the negotiations. Held, that the 
accused may be convicted under s. 120B, I. P. Code, because the overt act for the 
conspiracy consists in the agreement of the parties and the same was proved. 31 C. 
W. N. 239-28 Cr. L. J. 241. 


120 B. ( 1 ) Whoever is a party to a criminal conspiracy to commit an 

_ . , . . . , ^ offence punishable with death, transportation or 

s^rdc rigorous imprisonment for a term of two years or 

■ upwards, shall, where no express provision is 

made in this Code for the punishment of such a conspiracy, be punished in the 
same manner as if he had abetted such offence. 

(2) Whoever is a party to a criminal conpiracy other than a criminal con- 
spiracy to commit an offence, punishable as aforesaid shall be punished 
with imprisonmet of either description for a term not exe^eding six months 
or with line or with both. 


Scope. — The words “where no express provision is made In this Code for the 
punislirnent of such a conspiracy/* refer entirely to the quantum of the punishment 
to be inflicted in the event of conviction under the section and do not lay down any 
limitation against a charge under this section even when the accused has actually 
committed an offence under some other section of the Penal Code. 2 Mys. L. J. ii. 
The above expression does not mean that when there is proof of an abetment of an 
offence the charge should be for abetment. It only includes cases where there is 
express provision for the punishment ef the particular conspiracy alleged, and the 
only such case in the Code is under section 121 A, Indian Penal Code. 10 S. L. R. 
69=17 Cr. L. J. 366 = 35 Ind. Gas. 670. The mere fact that the transactions alleged 
were independent and occurred on different dates, is not inconsistent with a general 
conspiracy. 27 C, W. N; 8,21. Conspiracy may be proved by circumstances. When 
pact. pj two accused has been acquitted the other one cannot be convicted. 81 Ind. 
G^s,, I* 264 ; 45 C. L. J. 204 ; 28 Cr. L. J. 449. Omission to specify 

In the, the persons who were parties to the conspiracy is an irregularity curable. 
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by s. 537 Cr. Pro. Code. A. L R. 1927 Sind. i6i==28 Cr. L. J. 426=: loi Ind. Cas. 458. 
When once there has been a conviction under s. 121 A, a fresh conviction under s. 

I 2oB. cannot be founded on the same facts. A, I. R. 1925 Lah. 157=25 Cr. L. J. 
1241 = 82 Ind. Cas. 169. Where there is proof of an abetment of the offence, it is 
optional for the Crown to proceed with abetment or with conspiracy. A. L R. 1926 
Sind. 171 = 20 S. L. R. 18=27 Cr. L. J. 243 = 92 Ind. Cas. 419. The offence of 
conspiracy may be complete, alihough the particular means are not settled and 
resolved on at the time of the conspiracy. A, I. R. 1927 Sind. 161 = 28 Cr. L. j. 
426=101 Ind. Cas. 458. Where two of three persons charged for conspiracy are 
acquitted, the third is entitled to an acquittal. A. L R. 1926 Cal. 345 = 30 C. W. N. 
94 = 27 Cr. L.J. 147 = 91 Ind. Cas. 883. A conspiracy consists not in the intention 
but in the agreement of two or more persons to do an unlawful act, or a lawful act 
by unlawful means. It is not indictable as long as the intention does not come into 
action. But the agreement of two or more persons to give effect to it, is an act 
and itself becomes punishable if unlawful or for criminal object. 17 Cr. L. J. 431 = 
14 A. L. J. 868 = 35 Ind. Cas. 9914 see also A. I. R. 1927 Cal. 265 = 31 C. W. N. 
239=28 Cr. L. J. 241 = 100 Ind. Cas. 113 ; A. I. R. 1926 Oudh. 161 = 2 O. W. N. 760= 
25 Cr. L. J. 1602=90 Ind. Cas. 706 ; A. I. R. 1927 Sind. 161 = 28 Cr. L. J. 426= loi 
Ind. Cas. 438 ; A. I. R. 1924 All. 233 = 27 Cr, L. J. 103=92 Ind. Cas. 145. A cons- 
piracy need not be established by evidence of an actual agreement between the 
conspirators. Overt acts raise a presumption of an agreement and knowledge of the 
purpose of the conspiracy. 25 Cr. L. J. 1602 = 2 O. W. N. 760 = A. I. R. 1926 Oudh. 
161=90 Ind. Cas. 706. Section 71 does not apply to conspiracy under s. 120 B. 
W33 Cr. C. 936= A. I. R. 1933 Nag. 25. Prosecution must prove agreement between 
two or more persons to do or cause to do illegal act. ^ If agreement is other than 
one to commit offence, prosecution must prove some act in pursuance of agreement. 
But if agreement is to do offence, no overt act need be proved. But proof of overt 
acts will help to prove agreement. A. I. R. 1935 All. 162. In cases of criminal 
conspiracy evidence of approver must be corroborated. Ih'd. 

Charge to the jury— what it should contain’— 25 Cr. L. J. 751=81 
Ind, Cas. 249. 

Procedure— The offence under sub-section (i) is cognkable, if the offence 
which is the object of the conspiracy is cognizable, but not otherwise. A warrant or 
summons should issue according as a warrant or summons may issue for the offence 
which is the object to the conspiracy. Bailable or not bailable according as the 
offence which is the object of the conspiracy is bailable or not. It is not com- 
poundable* It is triable by the Court of Session when the offence which is the 
object of the conspiracy is triable exclusively by such Court : but in the case of all 
other offences it is triable by the Court of Session, Presidency Magistrate or Magis- 
trate of the first class. 

If it falls under sub-section (2) it is— Non-cognizable*~-Summons should issue-— 
Bailable— Not compoundable and is triable by the Presidency Magistrate or 
Magistrate of the first class. 

Charge— I of offeftce of Magistrate, etc.) hereby charge you {name of the 

accused) as follows : — 

That you on or about the day of at , 

agreed with (name of the conspirator), to do (or caused to be done) an illegal act, 
to wit [or an act to wit (which is not illegal) by illegal means 

to wit ] and you did some acts, to wit besides the 

agreement in pursuance of the ^ ^ 

said agreement to commit the offence of punishable wnth 

death (or transportation, etc.) and thereby committed an offence punishable under s, 
120B of the Indian Penal Code, and within my cognizance (or the cognizance of the 
Court of Session or High Court.) 

And I hereby direct that you be tried (by the said Court, on the said charge.) 

Sanction. — Vide s. 1^6 A. of the Criminal Procedure Code ; see also 15 A. L. J. 
841 : 35 C. L. J. 279=69 Ind. Cas. 145 = 23 Cr. L. J. 657=-49 C. 573 = 26 C. W. N. 
6S0 ; 54 C. 155 ; 33 C. W. N. 834 ; 25 C. W. N. 357 = 22 Cr. L. J. 455- ■ 

Separate Gharge.—Vide i Luck. C. 339- 

Sentence.— 32 C. W. N, 1004. . 
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Cases.— When the charge against the accused was under s. 120B and s« 364. 
read with s. 34 a conviction for an offence under s. 3^4 read \viih s, 120B is not valid 
if there was no prejudice to the accused by the trial. 26 Cr. L. J. 356 — 84 Ind. Cas. 
708 - A. 1. R. 1925 Cah 581. In a charge of conspiracy, general evidence of an existing 
conspiracy may in the first instance be received as a preliminary step to the more 
particular evidence by which it is to be shown that the individual defendants were 
guilty participators in such conspiracy. The conspiracy may be proved by substan- 
tial evidence. 101 Ind, Cas. 453— 28 Cr. L. J. 421. Recital of specific offences in 
conspiracy are surplusage and may be ignored. A. I. R. 1930 Sind. 164, That a 
person known to be an associate was trying to extricate himself from being accused 
of anything connected with offence is not enough for conviction. A. L R. 1930 Cal. 
647 (F. B.). That immediately alter concurrence, person was anxious to escape obser- 
vation and was doing his best tot conceal his whereabouts is enough to infer compli- 
city. A. 1. R. 1930 Cal. 647. For conspiracy to fabricate evidence to’Jobtain capital con- 
viction all conspirators should show that charge is false. 57 C. L. J. I77==*34 Gr, L. J. 
322 — 64 M. L. J. 466«1933 M. W. N. 409=35 Bom. L. R. 507 = 37 C.W.N. 514— 

1933 A. L. J. 645 = A. 1. Rv 1933 (P* C.). 124. Charge under both ss. 117 and 120 B* 
is not wrong. 37 G. W. N, 426= 1933 Cr. C. 967 = A. 1. R. 1933 Cal. 603. In case of 
prosecution under ss. 193 and 120 B, previous sanction is necessary. 139 Ind. Cas. 
g^sa33 Cr. L. J. 657=1932 Cr. C. 881 = A. I. R. 1932 Cal. 850. Where police officers 
take bribes from both sides, this fact does not afford evidence of conspiracy with one 
side. 57 C. L. J. 177-34 Cr. L. J. 322 = 64 M. L. J. 466 = 35 Bom. L. R. 507=37 C 
W. N. 514— 1933 A. L. J. 645 = A. I. R. 1933 P. C. 124 (P. C.). In case of separate 
sentence for act constituting conspiracy, separate sentence for offence under s. 120 B 
is not necessary. A. I. R. 1933 L^^-h- 977 ; but see 35 Bom, L. R. 985 = A. I. R. 1933 
Bom. 447= ^933 Cr. C. 1406. Where there is no charge or complaint under s. 120 B 
a conviction under this section is not legal. 13 Pat. 729=15 P. L. T. 523 = A. 
I. R. 1933 Pat. 561. The onus is upon the prosecution to prove a conspiracy. 
But under certain circumstances it is upon the accused. A. J. R. 1934 Pat. 
575 = 152 Ind. Cas. 285=1934 Cr. C. 1240; see also A. 1. R. 1934 Sind. 
57=288. L. R. 119=151 Ind. Cas. 494 = 35 Cr. L. J. 1337. The place where 
the conspiracy was formed or made which determines the jurisdiction of the Court. 
*933 Cr. C. 1 13 = A. I. R. 1933 Sind. 333. A conspirator need not know all the acts of 
his fellow conspirators. 28 S. L. R. 119=151 Ind. Cas. 494=36 Cr. L. J, I337 = A. I. 
R. 1934 Sind. 57, For mere sheltering the accused one cannot be convicted, A. L R. 

1934 Cal. 368 ; see also A. I. R. 1934 Nag. 71 ; A. I. R. 1934 Sind. 57. Proof of one 
offence of dacoity or robbery is not sufficient to support a charge of conspiracy to com- 
mit robberies and dacoites. 148 Ind, Cas. 929= ii O. W. N. 208=35 Cr. L. J. 796= 
A. I. R. 1934 Oudh. 106 ; see also 150 Ind. Cas. 1056 = 35 Cr. L. J. 1180. 

CHAPTER VI. 

Of Offences Against The State. 

121 . Whoever wages war against the Queen, «or attempts to wage such 

war, or abets the waging of such war, shall be 
Waging or attempting to punished with death or transportation for life, 
wage war, or abetting waging U . , ,, , . 

of war, against the Queen. 


A has committed the offence 


Illmifations . 

(a) A joins an insurrection against ihe Queen, 
defined in this section. 

ib) A in India abets an insurrection against the Queen’s Government of Ceylon 
by sending arms to the insurgents. A is guilty of abetting the waging of war 
against the Queen, 

Amendment. — The words within quotations have been substituted by Act 16 of 
1921. 

Waging War. — A person who takes part in an organised armed attack on the 
constituted authorities, that attack having for its object the subversion of British Raj 
and the establishment of another Government is guilty of an offence under this sec- 
tion. 42 Mad. L. J. 108. Where in order to establish a republic in this country the 
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accused actively suggested to his audience that they should use violence or stimulat- 
ed them to use violence to achieve that purpose, he is guilty under this section. 24 
Bom. L. R. 885. Under the English law, mere words spoken or written, however 
wicked and abominable, if they do not relate to any act or design then actually on 
foot against the life of the king, or the levying of a war against him, and in contem- 
plation of the speaker, do not amount to treason under the Indian Penal Code, the 
waging or levying of war and the abetting of it are put upon the same footing by sec- 
tion I2I. That is the abetting of the waging of war is under the Code as much an 
offence of treason as the waging of war itself. According to the general law as to 
abetment is, 108, Expl, 2), to constitute the offence of abetment, it is not necessary that 
the act abetted should be committed or that the effect requisite to constitute the 
offence should be caused. This applies to the abetment of the waging of war against 
the king, as much as to the abetment of any other offence under the Code. The only 
difference created between the former offence and other offence is that, while, under 
the general law as to abetment, a distinction is made, for the purposes of punishment 
between abetment which is succeeded and abetment which has failed, section 121 does 
away with that distinction so far as the offence of war is concerned, and deals equally 
with an abettor whose instigation has led to a war and one whose instigation has taken, 
no effect whatever. Per Chandra Varkar / in 12 Bom. L. R. 105=5 Ind. Cas. 854 = 
34 B. 394. So long as a man only tries to inflame feeling, to excite a slate of mind, 
he is net guilty of any thing more than sedition. It is only when he definitely and 
clearly incites to action that he is guilty of instigating and therefore of abetting the 
waging of war. Per Heaton /. in ibid. Attack on officers in pursuance of conspiracy 
to overthrow Government amounis to waging war. I4 Cr. L. J. 514 = 20 ind. Cas. 994 
= 6 Bur. L. T. 146. If a conspirator has formed the intention to leave a conspiracy 
and ceases to be a conspirator by his own act and intention when the other conspira- 
tors wage war, he cannot be held guilty under section 12 1 of the Penal^ Code. 6 Bur. 
L. T. 153 = 21 Ind. Cas. 658=14 Cr. L. J. 610. The law contained in this section is not 
a reproduction of the English law of treason in its entirety, nor did the framers of the 
section intend it to be so. 37 C. 467=14 C. W. N. 1114 = 7 Ind. Cas. 359=11 Cr. 
L. J. 458. If it is only infi^^ming of the feelings it is only sedition. But when there is 
a clear incitement to action, then there is instigation and consequently of abetting 
the waging of war. A. I., R. 1922 Bom. 284=24 Bom, L. R. 885 = 24 Cr. L. J. 923=75 
Ind. Cas. 299 ; see also A. I. R. 1922 Mad. 126 = 42 M. L. J. 108=30 M. L. T. 125 = 
123 Cr. L. J. 203=65 Ind. Cas. 859. ‘ Waging war” is synonymous with “levying war’’ 
in statute. 25 Edward 3, ch, 2. 135 Ind. Cas. 849=33 Cr. L. J. 205 = 9 Rang. 404= A. 

I. R. 1931 Rang. 235 (S. B,). Deliberate and armed attack on Crown forces and 
thereby to prevent general collection of taxes is “waging war.*' 135 Ind. Cas. 849= 

33 Cr. L. J. 205 ; see also A. I. R. 1933 Rang, 116=34 Cr. L. J. 929=6 R. R. 32= 
1933 Cr. C. 641. Compulsion cannot be pleaded as defence to action under s. 12 1. 
135 Ind, Cas. 849=33 Cr. L. J. 205. 

The validity of a conviction under s. 121 is not affected by the striking off of the 
convictions of other offences, forming component parts of the offence of waging war. 
90 Ind. Cas, 297 = 26 Cr. L. J. 1513. 

Punishment.— As regards principle and measure of punishment, vide U. B. R. 
{1897-^1901) VoL I. 252. Confiscation of property may be ordered under this section. 

34 C. 986=11 C. W.N. 1046 = 6 C. L. J. 754=6 Cr. L. J. 293. In the case of a 
speech coming under ss. 12 1 and 124 A accused would be liable to only one punish- 
ments. A. I. R. 1922 Bom. 284=24 Bom. L. R. 885 = 24 Cr. L. J. 923 = 75 hid. Cas. 
299. 

Procedure.— Non-cognizable— Warrant— Not bailable— Not compoundable — 

Triable by Court of Session, 

Charge.— I {name and office of Magistrate etc,) hereby charge you (name of accused 
person) as follows : — 

That you, on or about the day of , at, waged 

war (or attempted to wage war, or abetted the waging of war) against His Majesty the 
King Emperor of India and thereby committed an offence punishable under s. 121 of 
the Penal Code, and within the cognizance of the Court of Session (or tiigh Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

In a trial under this section the sanction of the Local Government required under 
s. 196, Cr. Pro. Code must be strictly proved in the manner as laid down in section 
78 of the Evidence Act. L. B. R. (1872—1892), 389 ; 37 C, 467=14 C. W. N. 1114= 
II Cr. L. J. 453 ; 16 P, R. 1890 Cr. ' " 
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Where the several persons were charged under ss. X2i, 121 A, 123^ L P., Code^ and: 
when the charge mere!}; purported to place before the Court ditferent aspects of the 
same tra-iisaction, the joint trial of the several accused on different charges was not 
bad for muUifariousness* 37 €.467=140. W. N. ni4==7 Ind. Cas.:359. In a case 
under s, 12 1 I P. Code, even if the charge does not set out the speeches alleged to be 
seditious, it would not vitiate the proceedings. A. I. R. 1925 Mad. 106=25 Cr, L. J. 
401^77 Ind. Cas. 4S1. 

121A, Whoever, within or without British India, conspires to commit 
. ^ any of the offences punishable by section 121, 

Conspiracy to commit often- deprive the Queen of the sovereignty of 

ces punishable by section i2i. India or of any part thereof, or conspir- 

es to overawe, by means of criminal force or the show of criminal force, the 
Government of India or any Local Government, shall be punished with "trans- 
portation for life or any shorter term, or with imprisonment of either descrip- 
tion which may extend to ten years ‘*and shall also be liable to fineP' 

Explanation . — To constitute a conpiracy under this section it is not 
necessary that any act or illegal omission shall take place in pursuance thereof. 

Amendment — This section has been added by Act 27 of 1 870. 

Scope — The provisions of the law however, are, comprehensive and no formidable 
elements either in men or means are required to satisfy the definition of conspiracy 
to wage war. No act or illegal omission is necessary for such a conspiracy, the 
mere agrernent of two or more being sufficient. 38 C. 569. The essence of an offence 
under this section is the agrernent to do all or any of the unlawful acts mentioned 
in the section. It is not necessary that any act or illegal omission should take place 
in pursuance of the agreement. 35 M. 247* See also 16 C. W. N, 1105. Conspiraiy 
to change form of Government without criminal force is no offence under s. 121 
A. But conspiracy to establish complete independence or perfectly democrative 
Government outside the British Empire comes within s. 121 A. 1933 A. L J. 799 = 
34 Cr. L. J. 967 = 1933 Cr. C. 1202 = A. 1. R. 1933 All, 690. Conspiracy to deprive 
King-Emperor of sovereignty of British India is sufficient. It is immaterial whether 
conspiracy is expected to succeed in life time of the present king Emperor. Idid 
Conspiracy is to be inferred from beliefs, associations and activities of the accused 
and from their statement in Court. When identity of beliefs and association are 
established much evidence is not necessary to prove conspiracy, /did. Mere agreement 
to do illegal act is sufficient. Actual act or omision in pursuance of conspiracy 
is not necessary. Idzd. To prove correspondence with pariiciilar person in foreign 
county it is not necessary to prove actual fact of written by such person. Proof of 
correspondence with some men in conspiracy with such person is sufficient, 
Regard should be had to provisions of Penal Code and not to doctrines of political 
philosophers. Violence cannot be resorted to, to overthrow constitution established 
by law. A. L R. 1933 All. 498=1933 Cr, C. 433. Where accused does not belong 
to party adopting programme of Communist international and not believing in Com- 
munism ; mere taking part in Trade-union activities raises no presumption of their 
entering into conspiracy under s. 121 A. 145 Ind. Cas. 481 = 1933 A. L. J. 799=34 
Cr. L. J. 967=1933 Cr. C. 1202= A. f. R. 1933 All 690. Even if facts fall under 
this section it is not incumbent upon Government to prosecute under this section. 
30 N. L. R. 269= A, L. R. 1934 Nag. 186=150 Ind. Cas. 628 = 35 Cr. L. J. 1079. 
Intention to use violence is necessary. A. I. R. 1934 Cal. 221 (F. B.) = 35 Cr. 
L. J. 334=1934 Cr. C. 31 5=147 Ind. Cas. 32. Conviction under ss. 85, 121 and 121 A 
held proper when accused since release wereTlotting against Government and when 
he was personally responsible for death of innocent persons, /did. 

Procedure — Non -cognizable — Warrant — N ot bailable — Not compoundable — Tri- 
able by a Court of Session. 

Clxarge — I {name aad office of Magistrate^ etc.) hereby charge you {name of the 
accused) as follows : — 

That you , on or about the day of , at 

f within British India (or without British India) conspired to wage war (or abet the 
■ waging of war) against His Majesty the King-Emperor of India, or conspired to 
[deprive the King-Emperor of the sovereignty of British India or any part thereof, 
or conspired to.,, overawe by means of criminal force or show of criminal force the 
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Government of India or any Local Government, and thereby committed an offence 
punishable tinder s. J2i of the Indian Penal Code and within the cognizance of the 
Court of Session (or High Court.) 

And I hereby direct that you be tried by the said Court On the said charge. 

Sanction — Under s. 196 of the criminal Procedure Code no Court shall take 
cognizance of an offence under this section unless the prosecution is instituted 
under the authority of Government 15 C, W. N. 98 = 8 Ind. Cas. 1059. The 
requirement of law that no complaint under s. 121 A of the Penal Code should be 
made without special authority from Government is no doubt due in part to the 
fact that a charge framed^ in terms of that section is calculated to produce an ' 
impression that a political situation of the gravest character has arisen. 15 C. W. N. 
592 = 380.569. 

BvideEce—When. once " the existence of ^ conspiracy . is establishedj the ■sayings ' 
and doings of conspirators, though in the absence of each other, are evidence against 
fellow conspirators, according to section 10 of the Evidence Act. U. B. R. 
(1892-1896) Vol. I. 148. ^ It is not necessary to esiablish by direct evidence that 
the accused persons did enter into an agreement to conspire. The criminality 
of the conspiracy lies in the concerted intention, and once reasonable 
grounds are made out for belief in the CKistence of the conspiracy amongst the accus- 
ed, the acts of each conspirator in fiitherence of its object are evidence against each 
.of the others ; and this, whether such acts, w’ere done before or. after his entry into 
the combi'oat’on in his presence, or in his absence. 16 C. .W, N. .rio5 = i5 Gr. L. J. 
517 ; s.ee also 3.7 C. 467 = 4 C. W. N.' 1 114* ii .Cr. R. L.. J, 453. Severity of sentence 
varies with serioiuiess of acts of each accused. 135 Ind. Cas. 113=1931 A. L. J. 94 = 

= 54 AIL ii 5 = A. L R. 1931 All. 304. {S. B.). Section 497 (1) does not apply to appli- 
cation for bail by persons accused unier s. 121 A. A. I. R. 1931 AIL 356—32 Cr. L. 

J. 1371 = 53 A. 931 = 1931 A. L. J, 515=134 Ind. Cas. 842. Where accused is not 
alleged to be dangerous criminals nor charged with having done any illegal act in 
pursuance of conspiracy, and there is no probability of accused being sentenced to 
transportation for life, be should be released on bail. A. 1 . R. 1931 All. 356=53 A. 
231, Where complaint mentions names of conspirators, charge need not contain 
names. 1933 433 = A. I- ^933 AIL 498. Where Cawnpore is one centre of 

conspiracy and correspondence was carried from and to Cawnpore, conspirators can 
be tried at Cawnpore. A. 1 . R. 1933 AIL 498. 

122. Whoever collects men, arms, or ammunition, or otherwise prepares 

. . to wage war with the intention of either waging 

T^ain^t being prepared to wage war against the 
^ Queen, shall be punished with transportation 
for life or imprisonment of either description 
for a term not exceeding ten years, ®‘and shall also be liable to 

Amendment. — ^The words within quotations have been substituted by Act XVI 
"Of 1921.' ■ 

Scope. — The acts made punishable by this section cannot be considered as 
attempts ; they are in truth preparations made for committing the offence of waging 
war. Such acts would seem to constitute the doer an abettor, if done in aid of others 
who are waging or who intended to wage war. — Morgan and MacphersoUn 

Procedure. — Non-cognizable — Warrant— Not bailable — Not compoundable — 
Triable by a Court of Session, 

Charge. — I {name and office of Magistrate, etc.), hereby charge you {name of the 
accused) as follows : — 

That you on or about the ^ ^ day of ^ , at 

collected men (or arms or ammunition) with the intention of waging war (or being- 
prepared to wage war) against His Majesty the King Emperor, and thereby com- 
mitted an offence punishable under s. 132 of the Indian Penal Code, and within the 
cognizance of the Court of Session (or High Court.) 

And I hereby direct that you be tried by the said Court on the said charge. 

123. Whoever, by any act, or by any illegal ommission, conceals the 

. existence of a design to wage war against the 

Concealing with intent to intending by such concealment to facili- 

faci 1 a e esign wag \ , tate, or knowing it to be likely that such conceal- 

ment will facilitate, the waging of such war, shall be punished with imprisoiL- 


Collecting arms &c., 
tendon of waging war 
the Queen. 



THE INDUH PENAL CODE* 


[S« 124 A 


ment of either description for a term' which may extend to ten, years, and,' shall, . 
also beliable 'to fine. 

" Scope.— The persons, hereby comprised are the same as, those : in . the previous 
sections. The offence punished by this section is like a species of abetment by aid, 
such as is mentioned in section ii8 of the preceding Chapter. The concealment here 
may be either by an act or by an illegal omission ; but must be a concealment wiih 
an intention and knowledge which show a wish to facilitate the execution proved in 
to wage war : and the existence of the design must be of desi. — Morgan and 
Macphersoft 103. 

Procedure. — Non cognizable — Warrant — Not bailable— Not compoundable — 
Triable by a Court of Session. 

Charge. — I {name and office of Magistrate^ etc.) hereby charge you {name of the 
accused) as follows : — 

That you on or about the day of ^ , » concealed 

the existence of a design of waging war against the King Emperor, intending by such 
concealment to facilitate for knowing it to be likely that such concealment would 
facilitate) the waging of such war, and that you have thereby committed an offence 
punishable under s. 123 of the Indian Penal Code, and within the cognizance of the 
Court of Session (or High Court.) 

And I hereby derect that you be tried by the said Court on the said 
charge, 

124, Whoever, with the intention of inducing or compelling the Governor- 
, . ^ _ General of India, or, the Governor of any Presi- 

dency, or a Lieutenant-Governor, or a Member 
to ’Compel or" 'restrain the of the Council of the Governor-General of India, 
exercise of any lawful power. of the Council of any Presidency, to exercise 

or refrain from exercising in any manner any of 
the lawful powers of such Governor-General, Governor, Lieutenant-Governor, or 
Member of Council, 

assaults or wrongfully restrains, or attempts wrongfully to restrain, or 
overawes, by means of criminal force, or the show of criminal force, or attempts 
so to overawe, such Governor-General, Governor, Lieutenant-Governor, or Mem- 
ber of Council, 

shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

Procedure. — Non cognizable — Warrant— Not^bailable — Not compoundable— 
Triable by a Court of Session. 

Charge. — \ {name and office of Magistrate^ etc,) hereby charge you {name of 
accused) SLS follows: — 

That you, on or about the day of , at , with the intention 

of inducing (or compelling) the Right Hon’ble A. B., the Governor General of India 
(or the Governor of the Presidency, or the Lieutement Governor of 

‘ or the Hon'ble A. B., a Member of the Council of the. Governor-General of India, 
or the Council of the Governor of the Presidency) to exercise (or refrain 

from exercising) a lawful power as such assaulted (or wrongfully restrained 

or attempted wrongfully to restrain ; or overawed by means of criminal force or by 
the show of criminal force) such , and that you have thereby commited an 

offence punishable under^s. 124 of the Indian Penal Code, and within the cognizance 
of the Court of Session (or High Court,) 

And I hereby direct that you be tried by the said Court on the said charge. 

124A. Whoever, by words, either spoken or written, or by signs, or by 

Sedition visible presentation, or otherwise, brings or 

attempts to bring into hatred or contempt, or 
excites or at! empts to excite disefiection towards Her Majesty or the Govern- 
ment established by law in British India, shall be punished with transportation 
for lifi or any shorter term, to which fine may be added, or with imprisonment 
which may be added, or with fine. 

.. Explanation x.-— -The expression ^'disaffection'' includes disloyalty and all 
feelings of enmity. ; 
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Explanation 2.— Comments expressing disapprobation of the measures of 
the Government with a view to obtain their alteration by lawful means, 
without exciting or attempting to excite hatred, contempt, or disaffection, do 

not constitute an offence under this section. 

^ 3.— Corainent^ of the adniioistra- 

tive or other action of the Government, without exciting or attempting to ex- 
cite hatred, contempt, or disaffection, do not constitute an offence under 
this section. 

Amendment— S. 124A has been substituted by the Indian Penal Code Amend- 
ment Act (IV of 1898) s. 4, original s. 124 as inserted by the Indian Penal Code 
Amendment Act. 2-2 of 1870 s. 5. 

; Gist of the ofienoe— The gist of the offence of sedition lies in the intention of 
the writer and that intention is not to be gathered from isolated or stray passages 
here and there. ^ It must be gathered from a fair and generous reading of the article 
m respect of which the charge has been laid. In gathering the intention allowance 
must be made for a certam amount of latitude to writers in the public press. The 
section is in such wide terms that unless it is very strictly or narrowly construed 
there is real danger that legitimate criticism may be stifled altogether. 46 C. L. f 
1 56=105 Ind. Cas. 228=28 Cr. L. J. 903=A. I. R. 1927 Cal. 751 ; 45 C. L. J, 638=102 
Ittd. Cas. 771 = 28 Cr. L. J. 723 = A. I. R. 1927 Cal. 698 ; A. I, R. 1930 Lah. 870 : g ' 
Pat. L. T. 784 ; 9 Pat. L. T. 766 ; A. I R. 1929 Lah. 817 ; 108 Ind. Cas, 372 = 29 Cr. 

L. J. 38E. In a case under s. 124A, the mere authorship of a seditious leaflet which 
has been published by others would be suflicient to constitute the offence. A. I. R. 
1928 Rang. 276. An article attacking the police comes within the purview of section 
124 A since the police is one of the human agencies through which Government acts 
19 Bom. L. R. 211 ; 117 Ind. Cas. 834-' 3 ^^ Cr. L. J. 850= A. I. R. 1929 Cal. 277. A 
writer can discuss policy of Government but attributing base motives to Govern- 
ment amounts to offence. A. I. R. 1930 Lah. 186. Publication bringing British 
Government into hatred, etc., in any form whatever amounts to offence. A. I. R. 1930 
Lah. 153 ; A. 1 . R. 1930 Lah. 156 ; A. i. R. 1930 Lah. 86 ; A. 1 . R. 1230 Cal. 244 (F, 
B) ; A. I, R. T930 Cal 210. Allegations against liome Government do not amount 
to offence under s. 124A. A, I. R. 1930 Lah. 156. To say that bullets were showered 
on a Gurdwara, under cover of maintaining law and order is to bring the Govern- 
ment into hatred and contempt. A. I. R. £931 Lah, 31 = 1931 Cr. C. 95. Government 
established means executive power in action and not merely constitutional frame- 
work. It means both Local and Central Government. 138 Ind. Cas. 766=59 C. 1197 = 

33 Cr. L. J. 690=36 C. W. N. 510 = A. I. R. 1932 Cal. 547 ; see also 142 Ind. Cas. 
292=1933 Cr, C 201 = 34 Cr. L. J. 309 = A. 1. R. 1933 Cal Uo ; 32 Cr. L. J. 538 = 

A. 1 . R. 1931 Lah. 31. To advocate expulsion of Englishman from India is tant- 
amount to asking for subversion of Government established by law. A. I. R. 1930 
Lah. 309. ^ ‘‘War” and ‘Svarning against Government’ do not necessarily make 
speech seditious. Ih’d. Speech in which speaker approves of violence as means 
of achieving self-government amounts to offence under s. !24A. A. I. R. 1930 Lah. 
306. So long as a man only tries to inflame feeling, he is guilty of sedition. It is 
only when he incites to action that he is guilty of instigation and therefore of abetting 
the wagingof war. A. L R. 1922 Bom. 284 = 34 B jm. L. R. 135 = 24 Cr. L. J. 923 = 

75 Ind. Cas. 299 ; see also A. 1 . R. 1930 Cal. 230=56 C. 1085 = 31 Cr. L. J. 313= 

121 Ind; Cas, 749 ; A. I. R. 1930 Cal. 244=34 C. W. N. 277=127 Ind. Cas. 73 (F. B.}. 
Life sketches ending with comments approving conduct of persons convicted for 
murder and dacolty and inducing others to behave in similar manner constitute an 
offence under this section. A. L R. £931 Lah. 156. It is the duty of a historian to 
make an endeavour to be impartial and not to make a presentation only of the evil 
deeds of those in whom he is dealing. A. I. R. 1930 All. 401. Persons villifying the 
British by contrast, by holding up an admired character is guilty under s. 124A. 

A. I. R. 1930 Cal. 363. 

Intention. — ‘Intention’* is an essential ingredient of the offence under s. 124A, 

A. I. R. 1931 Lah. 182= 193 £ Cr. C. 302 ; see also A. 1 . R. 1230 All. 324=31 Cr. L. J. 
429=132 Ind. Cas. 596. Meaning of language used as understood by the reader is 
the meaning of the writer. A. 1 . IL 1927 Cal. 998 = 45 Cr. L. J. 638=28 Cr, L. J. 
103 Ind. Cas. 771 ; see also A, I. R. 1929 Lah. 817 = 1929 Cr, C. 442; A. 1 . R. 
1925 Pat. 99=26 Cr. L. J. 78 = 83 Ind. Cas. 638518 Cr. L. J. 567=19 Bom. 

L. R. 211 = 39 Ind. Cas. 807 ; A. I. R, 1929 Pat. 10=9 Pat. 784* Cr.L. J. 213= 113 
ind. Cas. 696 ; A.I.R. 1930 Ail 401 = 1930 A.L.J. 713=125 Iixd. Cas. 47o(F,B.) Abook 
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or report intended to educate the public opinion can have no intention of causing dis- 
affection. A. 1. R. 192s Pat. 99=26 Cr. L. J. 7S = 83 Ind. Cas. 638. Articles published 

in the same issue of a paper and forming the subject-matter of one or other of the 
charges may be admitted to prove intention. 34 C W. N. 1095 -- A. L R. ipi Cal. 

Intention should be inferred after reading articles in a fair, free and Jiberal 
spirit. Ibid, When the speech as a whole is not calculated to bring Goyein- 
ment into hatred or contempt an offence under this section is not comnutted. 

139 Ind. Cas. 696=33 Cr. 1,. J. 831-33 P- L. R. 9n = A. I. R. 1932 Lah.^ 559- Court 

has to look at whole speech to gather us effect. 34 Bora. L. R. 1642-34 i- j- 
231 = 57 B. 253- A. I. R. i933 Bom..'65 j see.also 142 Ind. Cas. 293-“J933Cr. C. 202- , 
34 Cr. L. J. 310= A. I. R. 1933 Cal. 

Disaffection and disapprobation.— Any one who by any of the means 
referred to in the section excites or attempts to excite feelings of hatred, dis.ike, 
ill-will, enmity or hostility towards the Government established by law m British 
India excites or attempts to excite, as the case may be, feelings of ‘disaffection as 
that term is used in this section, no matter how guardedly he may attempt to cental 
his real object. The word ‘disaffectioiT means disloyalty. 20A. 55 (F. B.) The 
meaning of the Explanation in this section is that a loyal subject who disapproves 
of Government measures is not to be deemed disloyal or disaffected on that account 
if, notwithstanding his disapprobation of such measures, he is ready to obey and 
support government. If he is at heart loyal, he is not disaffected, merely localise 
he disapprobates certain measures of Government. 22B 152 (F. B.). Disaffection 
means a feeling contrary to affection, in other words dislike or hatred* Disappro- 
bation means simply disapproval. It is quite possible to disapprove of a mans 
sentiment or action and to like him. It is sufficient for the purposes of the section 
that the words used are calculated to excite feelings of ill-will against the Govern- 
ment and to hold it up to the hatred and contempt of the people, and that they were 
used with the intention to create such feeling. 19 G. 35. Disaffection means simply 
the absence of affection. It means hatred, enmity, dislike, hostility, contempt, and 
every form of ill-will towards the Government. Disloyalty is perhaps the best 
general term comprehending every possible form of bad feeling towards the Govern- 
ment. The amount or the intensity of the disaffection is absolutely immaterial except 
perhaps in dealing with the question of punishment. It is also absolutely immaterial 
whether any feelings of disaffectien have been excited or not by the publication^ m 
question. The section places on absolutely the same footing the successful exciting 
of feelings of disaffection and the unsuccessful attempt to excite them. The offence 
consists in exciting or attempting to excite in others certain that feelings 
towards the Government 22B.1 12. See also 30B. 421 ; 7 C. L. J. 49 ; 35 C. 
945 ; 32 M. 384 ; 32 M. 33B ; 12 Bom. L. R. 675 ; 7 C. 467 ; i P, R- 1905 Cr. ; 
39 C. 522 ; 35 C. 14T. 16 C. W. N. 812 ; 15 C. W. N 141 ; 37 P. W. R. Cr. 1907 ; 

10 Bom, L. R. 848 ; 14 P. W, R. 1907 Cr. ; 38 C. 214. In order to decide whether 
or not a speech constituted an attempt to excite hatred, contempt or disaffection, 
it should be viewed from the stand point of the type of persons to whom it was 
primarily addressed. 74 Ind. Cas. 954. Although conditions in India now are much 
more in favour of free expression than about 20 years ago, yet to say that the object 
of the Government is to divide and rule and to destroy the language, culture, art 
etc of the people and to describe the Government as based upon brute force, cannot 
fail to cause feeling of disaffection and contempt if not hatred in the mind of Indian 
readers. A. I. R. 1925 Pat. g9==^26 Cr. L. J. 78 = 83 Ind Cas. 638 ; see also A. L R. 
1929 Pat 10=9 P. L. T. 784=30 Cr. L. J. 213=113 Ind. Cas. 696 ; A. I. R. 1929 
Lab. 8i7==X929 Cr. C. 442; 31 P- L. R. 918; 31 Cr. L. J. 201 = A. 1 . R. 1930 
Lab. 306=121 Ind. Cas, 76. To make charge of gross partiality against Govern- 
ment such as that Government was siding with capitalist is to inspire feelings of 
enmity. 34 Bom. L. R, 1642 = 1933 Cr. C. 182 = 34 Cr. L. J. 231 = 57 B. 253= A. i. R. 
1933 Bom. 65. Sedition in 1897 is different from one in 1932, 37 C. W. N. 166= 140 
Ind. Cas. 304=33 Cr. L. J. 949==5b C. L. J. 157= A. I. R. 1932 Lah. 738 (F. B,). 
Journalist expressing disapprobation of measures of Government to obtain their 
alteration by lawful means must do so without attempting to excite hatred or dis- 
affection. 138 Ind. Cas. 790=33 Cr. L. J. 7o2 = A. I. R. 1932 Cal. 758. 

A writer cannot commit offences both under s. 124 A and s. 153 A in the same 
article published in a paper. 25 Cr. L. J. 614=81 Ind. Cas. 103. In a case under 
this section the Court is to consider the state of the country and the minds of the 
people. 83 Ind. Cas. 638=1925: P. 99, Intention is an essential element in an 
offence of sedition. 82 Ind., Cas. 574^25 Cr^ L. J. 1342, The law will presume 
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intendon whether good or bad from the language and conduct of the accused. 

^925 Lah. 16 = 6 L. L. J. 379-^5 Cr. L. J. 1342=^82 Ind, Cas, 574. 
riie _ knowledge by a printer of the contents is a question to be determined on 
the particular facts of each case. 84 Ind. Cas 446 = 26 Cr. L. J. 302 = A. I. R. 1923 
Lah. 298 ; 12 Bom. L. R. 675== Cr, L. J. 546 ; 69 P. L. R. 1905 ; 6 Cr. L. J. 
411 ; 38 C. 227, Mere fact of the accused’s name appearing on title page of a 
pamphlet is insufficient to prove his authorship. 88 Ind. Cas. 3S6--=26 P. L. R. 
403* sedition cases, as a general rule, evidence of previous seditious speeches is 
inadmissible. 16 S. L. R. i56=-84 Ind. Cas. 448=26 Cr. L. J. 304. A trial for 
sedition should be by a special jury. 1928 A. L R. Bom. 74=30 Bom. L. R. 313 = 29 
Cr, L. J. 411 = 108 Ind. Cas. 509. The fact 4hat article was not written by editor 
does not affect question of guilt whatever effect it may have on question of sentence. 
A. L R 1930 Lah. 875. To represent that Penal Code enforced by Government 
attacks every religion amounts to offence under s. 124A. A. L R. 1930 Lah. 885. 

^ The gist of the offence under this section is the bringing or attempting to bring 
contempt or the exciting or attempting to excite disaffection towards 
His Majesty or Government established in British India. The opening words of the 
law m section, ‘‘whoever by words, either spoken or written or by signs, or by visible 
representation or otherwise*’ merely indicate the various means by which the offence 
may be committed. The whole sentence might have been shortly expressed by saying 
'whoever by any means brings etc.” Words of any kind are by no means a 
necessary element of the offence. It may be committed without any words being 
spoken or uttered, S M. L. T. 393=9 Cr. L. J. 456-32 M. 384=2 Ind. Cas. 33. 

It IS not enough that a person writes certain words. He may write a seditious 
pamphlet and keep it locked up in his drawer. He has not thereby committed 
an offence. Similarly, it is not enough that he entertains an intention to excite 
disaffection, to bring him within the scope of the section. The offence constituted 
by it requires an act coupled with a distinct intention. 32 M. 384=9 Cr. L. 

J. 456.. 

Strictly speaking, the publication of a seditious article in a newspaper is not 
ordinarily the work of either of the writer alone, or of the proprietor alone or of the 
editor alone, or even of ail the three together. The maxim qui facit j[>er ahum facit 
per SB applies and the publication is held to be the act of the person or persons who 
authorized it, and the grant of the authority may be proved by direct evidence, or as 
a reasonable inference from the conduct of the parties and all the surrounding 
circumstances. In each case it is a pure question of fact, to be proved like any 
other fact by direct evidence or as a reasonable inference from facts proved or 
admitted, and considered in relation to all the circumstances of the particular case. 

33 M. 338=2 Ind. Cas. 193=5 M. L. T. 415 = 9 Cr. L, J. 506. The owner of the 
press is presumed to know contents of seditious book that is being printed in his 
press. 131 Ind. Cas. 671 = 53 C. L. J. 182 = 32 Cr. L. J. 742 = A. 1. R. 1931 Cal. 349. 
But proprietor of press who is away and is not aware of the publication cannot be 
convicted under s. 124A. A. I. R. 1931 Lah. 182 = 32 P. L. R. 740=12 Lah. 483 = 32 
Cr. L. J. 681 = 131 Ind. Cas. 273. 

The fact of the accused making manuscript copies of seditious printed articles 
and posting them with a covering letter requesting the addressee and others to 
circulate the same amongst others, when the packet was intercepted by another 
person and never reached the addressee, amounts only to an attempt of an offence 
under section 124A. I. P. Code. 39 C. 522=16 Ind. Cas. 327=13 Cr. L. J, 679. But 
sending a seditious matter by post addressed not to a private individual but to the 
representative of a large number of men captain of a school) amounts to 

publication if it is opened by anybody. 16 C. W. N. 8^12 = 39 C. 606=13 Cr. L. J. 289. 
Mere printing is sufficient and publication is not necessary. A 1. R. 1928 Rang, 

276 = 30 Cr. L. J. 707=117 Ind. Cas. 49. It cannot be said that the speech even if 
it brought the Government into hatred and contempt can be considered to be 
innocuous because contempt in existence cannot be further increased, A. I. R, 1930 
All. 324=31 Cr. L. J. 429=122 Ind. Cas. 596. If certain alleged facts are used as a 
peg on which to hang seditious comments, the truth of the facts does not excuse the 
seditious commentary. A. L R. 1930 Lah. 371—31 Cr. L. J. 168=120 Ind. Cas. 
798; see also 34 G. W. N. 1095=1931 Cr. C. 401* Mere reference to 
exploitation of India will not constitute an offence under the section. A. I. R. 1930 
Lah. 892 = 31 P. L. R. 688=129 Ind. Cas. 700. 

In order to use articles than that complained of as seditions for the purpose of 
showing the meaning of certain expressions used in the; article complained of and 
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also io show tlie iotentioB of the writer, it is necessary to show who the writer was 
and that all the articles produced were by the same hand. The writer may be guilty 
of exciting or attempting to excite feelings of ‘‘disaffection” as that term is used in 
s. 124 A of the Penal Code, no matter how guardedly he may attempt to conceal^ his 
real object, but the printer and publisher cannot be punished if the concealed objects 
is not established by evidence on the record. A man may comment upon any 
measure or act of Government, whether legislative or executive, and freely express 
his opinion upon it. He may express the strongest condemnation of such measures 
and he may do so severely, and even unreasonal3ly, perversely, or unfairly. So long 
as he confines himself to that, he will be protected by the explanation. But if he 
goes beyond, and, whether in the course of comments upon measures or 
not, holds up the Government itself to the hatred of his readers— -as for 
instance, by attributing to it every sort of evil and misfortune suffered by the 
people, or dwelling on its foreign origin and character, or imputing to it base motives 
or accusing it of hostility or indifference to the people— then he is guilty under s. 
124A and the explanation will not save him. 23 B. 112 ; 15 C. W. N. 141 = 11 Cr. L, 
J. 667 ; 10 Bom. L. R, 348=8 Cr. L. J. 583. 

There can be separate conviction and sentence for attempting to promote feeling 
of hatred between different classes of His Majesty’s subjects and for attempting to 
excite disaffection against the Government established by law in British India. 4 S. 
L. R. 55=8 Ind. Cas. 203=11 Cr. L, J. 583. 

The essence of the crime of sedition consists in the intention with which the 
language is used. But this intention must be judged primarily by the language itself. 
Intention for this purpose is really no more than meaning. When a man is charged 
in respect of anything he has written or said, the meaning of what he said or wrote 
must be taken to be his meaning, and that meaning is what his language would be 
understood to mean by the people to whom it is addressed. ^ 10 Bom. L. R. 848 = 8 
Cr. L. J. 28. If a particular article is charged as being seditious on the ground that 
it says more than appears on the face of it, it is the duty of the prosecution to show 
that it has in fact the guilty meaning or intention attributed to it. 38 C. 214=12 
Cr. L. J. 348. 

Where the publication of articles in a newspaper evinces a clear attempt to create 
feelings of hostility to Government, it cannot be urged in defence that the accused 
had failed in his endeavour. If the attempt is made, the accused cannot shelter himself 
behind the fact that those to whom he may have addressed himself have either been 
too discreet or too temperate to act upon the obvious meaning of the leaching. 2 
Bom. L. R, 286. 

To determine whether an attempt to commit the offence mentioned in section 
T34A is committed by the publication of certain articles, it is necessary to determine 
what is their meaning, what is the innuendo they convey, and what is the covert 
meaning, if any, they have. The probable or natural effect of the words used must 
then be decide^ that is, whether they are calculated to bring into hatred or contempt 
the Government, or excite against it feelings of disloyalty or enmity, 2 Bom. L, R. 
304. . When a compilation is made with the determination to corrupt the minds of 
the children and thus comes within the terrns of s. 124 A, it can be proscribed by the 
Government. 47 A. 298 = 86 Ind. Cas. 55. A publisher of an article must be deemed 
to intend that which is the natural result of the words used having regard to the 
character and description of people expected to read them. 30 Cr, L. J. 850=117 
Ind. Cas. 834= A. L R. 1929 Cal. 277. Intention is co-related with natural conse- 
quence. A. I. R. 1931 All. 324 ; see also A. I. R. 1931 Lab, 31. Memory of witness’s 
testimony as to actual words ^lould not be relied on. A. L R. 1931 Lah, 371. 
Truth ddes not excuse seditious commentary, Idzd. 

’ Procedure. — Not cognizable — Warrant — Not bailable — Not compoundable— 
Triable by a Court of Session. 

Charge.— I (name and office of Magistrate etc.^ hereby charge you {na7ne of 
accused) as follows : — That you— on or about — day of, — at — , by writing (or speaking) 
the words (mention tkem) (or by signs or visible representation, or otherwise) brought 
or attempted to bring) into hatred or contempt (or excited or attempted to excite 
disaffection towards) His Majesty the King Emperor (or the Government established 
bylaw in British India) and thereby committed an offence punishable under s 124A, 
and within my cognizance (or the cognizance of the Court of Session or High Court). 

And I hereby direct that you. be~„ tried [by the said Court (in cases tried by 
Magisttatei omil th^^e words)] on the sai<J charge. 
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Evidence.— It is not open to a Magistrate to admit any evidence with regard 
to speeches other than those for which an accused is prosecuted. A. I R, 1930 Lah. 
87o=iQ3fD Cr. C, 914=31 P. L. R. 625 = 127 Ind. Oas. 218. Previous speeches 
forming part of a series of speeches are admissible. A. I. R. 1930 Lah. 867= 127 Ind. 
Cas. 209. In a case under s. 124 A whatever the memory of witnesses, their 
memories as to actual words used should not be relied upon after a considerable lime. 
A. I. R. 1930 Lah, 371 1930 Cr. C. 33 1=^31 Cr. L. j. 168=120 Ind. Cas. 79B. Little 

reliance should be placed on the evidence of such stock witnesses who are habitual 
police-witnesses. Where the police have given a highly coloured and exaggerated 
statement with regard to the whole affairs, convictions on their oral evidence alone 
is bad. A. I. R. 1923 Lah. 333=7=25 Cr. L. J. 279=76 Ind, Cas. 871. 

Otlier ProO0diire.-“It can be tried in the place it is printed though it is 
published elsewhere. A. I, R. 1928 Rang. 276 = 30 Cr. L. J. 707=117 Ind. Cas. 49. 
Where in a complaint under s. 124A Penal Code, the alleged speech is not attached, 
nor mentioned in complainant’s statement, complaint is not proper. A. L R. 1929 
Lah. 284=30 Cr. L. J. 1129=120 Ind. Cas. 10. Where in atrial under s, 124A, 
Penal Code, the substance of the speech made by accused was not mentioned in 
charge, the charge \vas held to be defective. A. I, R, 1931 Lah. 186=32 P. L. R. 
13=1931 Cr. C. 306. Opportunity should be given to the accused to cross-examine 
the prosecution witnesses even after his refusal to take part in the proceeding. 
A. I. R. 1931 Lah. 186=32 P. L. R. 13. 

Higll Ooiart.— -High Court will not interfere with the discretion of Magistrate 
especially empowered to try offerice under s. 124A, A. 1 . R. 1932 Bom. 63=568. 
61=33 Bom. L. R. 1575 - 

Privy Council Appeal. — Question whether law was properly applied to 
language used by accused in a seditius case partakes so much of the nature of a 
question of fact that P. C. will not revise the conclusions of facts arrived at by the 
Lower Court, because there it will be constituting itself, a Court of Appeal in criminal 
matters which role it is its policy to decline to assume. A. I. R. 1921 P. C. 29=2 Lah. 
34=19 A. L. J. 65 = 23 Bom. L. R. 7 o 9=“33 G- L. J. I24='25 C. W. N. 701=40 M. L. J, 
101 = 48 I. A. 96 = 59 Ind. Cas. 641 = 22 Cr. L. J. 129. 

Sentence. — The fact that an article was merely copied from publications in 
regard to which there was no prosecution as well as the primary intention of the 
accused, to get members to leave council should be considered in awarding sentence. 
A. I, R. 1930 AH. 836. Inexperienced author should be treated leniently. A, I. R. 
1931 Lah. 106. Sentence which is severe may be reduced. A. I. R. 1931 Lah. 97 ; 
see also A. 1 . R. 1931 Lah. 52. While sentencing accused circumstances and atmos- 
phere of the time must be considered. A. L R. 1930 Lah. 885. Where speech is not 
in temperate language and accused is an old man severe punishment should not be 
given. A. I. R, 1930 Lah. 874. The object of the Crown in instituting proceedings of 
this nature, is not to take vindictive action. A. I. R. 1927 Cal. 698=45 C. L. J. 638= 
28 Cr. L. J. 723= 103 Ind. Cas. 771. Where the offence is a first offence and commit- 
ted by a'person of peaceful character on the impulse of the moment, the sentence of 12 
month’s rigorous imprisonment and a fine of Rs. is somewhat severe and should 

rf-diir.ed. A. I. R. iQ^o Lah. 3o6 = 3i Cr. L. J. 201 ; see also A. L R. 1930 Lah. 
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That you—, on or about the— day of— , at—, committea (or made preparations to 
commit) depredation on the territories of— , a Power in alliance (or at peace) with the 
King Emperor, and that you have thereby committed an offence punishable under s, 
126 of the Indian Penal Code, and within the cognizance of the Court of Session (or 
High Court), . , 

And I hereby direct that you be tried by the said Court on the said 
charge. 

127 . Whoever receives any property, knowing the same to have been taken 

in the commission of any of the offences men- 
Receiving property taken by tioned in sections 125 and 126, shall be punished 
war or depredation mentioned imprisonment of either description for a 

in sections 125 an . which may extend to seven years, and shall 

also be liable to fine, and to forfeiture of the property so received. 

Procedure. — Non-cogniz^ble Warrant— —Not bailable Not compound- 

able Exclusively triable by the Court of Session. 

Charge.— That you on or about the day of at received 

{specify the property) knowing the same to have been taken in waging war, against, 
an Asiatic Power in alliance (or at peace)^ with the King-Emperor [or know- 
ing the same to have been taken in the commission of depredation on the territories 
of , a power in alliance (or at peace) with the King-Emperor] and thereby com- 
mitted an offence punishable under s. 127 of the Indian Penal Code, and within 
cognizance of the Court of Session (or High Court). 

And I do hereby direct that you be tried by the said Court on the said 
charge. 

128 r Whoever, being a public servant and having the custody of any State 

prisoner or prisoner of war, voluntarily allows 
Public servant voluntarily prisoner to escape from any place in which 

warTcfescape^^^ ^ a e or prisoner is confined, shall be punished with 

^ ' transportation for life, or imprisonment of either 

description for a term which may extend to ten years, and shall also be liable to 
fine. 

Procedure. — Non-cognizable — —Warrant Not bailable Not compound- 

able Triable by a Court of Session. 

Charge. — I (mme and office of Magistrate etc.') hereby charge you {naiHe of 
accused) as follows : — 

That you , being a public servant {mention the office)^ and as such having 
the custody of a state prisoner (or prisoner of war), on or about the day 

of , at ^ voluntarily allowed such prisoner to escape from , the place 
in which such prisoner vvas confined^ and thereby committed an offence pimisbable 
under s. 128 of the Indian Penal Code, and within the cognizance of the Court of 
Session’for ttigti' ' ; ' ' ■ 
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129. Whoever, being a public servant, and having the custody of any State 
Public servant negligently prisoner of war, negligently suffers 

suffering such prisoner to prisoner to escape from any place of con- 

escape. finement in which such prisoner is confined, shall 

„ . . , 1 , punished with simple imprisonment for a term 

which may extend to three years, and shall also be liable to fine. 

—Warrant Bailable Not compoundable 

First Sass^ ^ ^ Session, Presidency Magistrate or Magistrate of the 

hereby charge you of 

^ the office), and as such having 

™ ^ prisoner (or prisoner of wars on or about the 

fo Lranp from Voluntarily allowed (or negligently suffered) such prisoner 

rnmmfnpf ff ‘^1? place m which such prisoner was confined, and thereby 
punishable under s. 129 of the Indian Penal Code and within 
the cognizance of the Court of Session (or High Court) 

chatcS ^ 

130. Whoever knowingly aids or assists any State prisoner or prisoner of 
Aiding escape or rescuing or escaping from lawful custody, or rescues or 

harbouring such prisoner. attempts to rescues any such prisoner, or harbours 
. , - , , j conceals any such prisoner who has escaped 

from ^jiwful custody, or offers, or attempts to offer, any resistance to the recap- 
ture of such prisoner, shall be punished with transportation for life, or with 
impnpnment of either description for a term which may extend to ten years 

and shall also be liable to hne, ^ " 

Explanation.— A Sme prisoner or prisoner of war who is permitted to be at 
large on his parole within certain limits in British India, is said to escape from 
lawful custody if he goes beyond the limits within which he is allowed to 
be at large. 


Procedure.— Non-cognizable Warrant 


- Not bailable ■ 


•Not 


compoundable Triable by Court of Session. 

Charge.— -I (name and office of Magistrate, etc.) hereby charge you (nafne of the 
(xcctissu) as loUows 

-at 5 knowingly aided 

S*or assisted) or rescued (or attempted to rescue) a state prisoner (or prisoner of War) 
in escaping from lawful custody (or knowingly harboured or concealed) a state 

War) who had escaped from lawful custody for knowi^ly 
offered or attempted to offer resistence to the re-capture of . a state prisoner (or 
pnsoner of war) who had escaped from lawful custody], and thereby committed an 
offence punishable under s. 130 of the Indian Penal Code, and wiihin the cognizance 
of the Court of Session (or the High Court.) 

charge"^ ^ hereby direct that you be tried by the said Court on the said 

CHAPTER VIL 

Of Offences relaxing to the Army “Navy and Air force.*'* 

Notes.— The present chapter punishes persons who, not being themselves sol- 
diers or saiiors, abet soldiers and sailors in committing gross breaches or discipline 

cannot generally reach such offenders i 
and the other provisions of this Code do not reach such offenders because the act of 
insubordination, etc, which they abet, however grave as a breach of military discip- 
line may be no offpice, or a very trivial one, under this Code. Hence the necessity 
of this Chapter which punishes, but not with the severity of military Penal law, the 
soldiers and sailors in certain breaches of dicipline . — Morgan a?tci 
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131 Whoever abets the committing of mutiny by an officer, soldier, 

“sailor or airman”,* in the army, ‘'navy or ait 
force,” of the Queen, or attempts to seduce any 
such officer, soldier, ‘‘sailor or air man”* from 
his allegiance or his duty, shall be punished with 
with imprisonment of either description for a term 
and shall also be liable to fine. 

• • ^ — In this section the words “officer” “soldier” ‘■sailor”+ and “air 
TncTude any person subject to the “Army Act, the Indian Army Act 19i i, 
- ■ ■ ’ ■ * -1 modified by the Indians Navy (Discip- 

the Indian Air Force Act, i932>t the Air Force Act. 


Abetting mutiny, or atteaipl- 
ing. to seduce a soldier, sailor 
or airman from bis duty. 

transportation for life, or 
which may extend to ten years, 

Explanatim. 

'the Naval Discipline Act or that Act as 

line) Act, i9j4’t ‘or the Indian Air 
as the case may be.’’l 

Procedure.-Cognizable--Warrant Not bailable Not compoundable 

Xriable by a Court of Session. 

Oliarge.— I {name and office of Magistrate, eie.) hereby charge you {name of 

as follows j „r ,, ahPttpH 

That YOU onor about the day of, at , abetted 

the commission of mutiny by an officer (or soldier, or sailor or airinan) m 
hl ArmHorNavy.or AirW) of the King Emperor from his allegiance or his 
dutyTana thereby committed an offence punishable under section 131 of the Indian 
Pen^l Code, and within the cognizance of the Court of Session (or the High Court). 
And I hereby direct that you be tried by the said Court on the said charge. 

Not0.--The first part of this section relates to offence of abetting mutiny. The 

offence contemplated is an abetment which is not followed by actual n^tiny or which, 
supposing actual mutiny follows, is not the cause of mutiny. The offence of 
mutiny consists in extreme insubordination, as if a soldier resists by force, or if a 
number of soldiers raise against or oppose their military superiors, such acts pro- 
ceeding from alleged or pretended grievances of a military nature. Acts of a 
riotous nature directed against the Government of civil authorities rather than 
aaainst military superior seem also to constitute _ mutiny. A charge brought under 
this section must be supported by proof of instigation other mode of abetment 
(section 107), and of the object, i. e. to excite the mmny.— Morgan and Macpherson. 

132 Whoever abets the committing of mutiny by an officer, soldier, 

“sailor or airman”* in the army, navy “or 


t Added by Act 35 of 1934, 


* Substituted by Act X of 1927. 


I Substituted by Act XiV of 193: 
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133, Whoever abets an assault by an officer, soldier ‘^sailor, or airman,’*^ 

Abetment of assault by airforce^'^ of the Queen on 

soldier, saiior or airman on superior officer being in the execution of his 

his superior officer when in shall be punished with imprisonment of 

execution of his office. either description for a term which may extend 

to three years, and shall also be liable to fine. 

Notes. — The very comprehensive definition of assault given in section 351 
may be referred to in order to ascertain the offence j (as defined by this Code) of 
which the abetment is made punishable by this and the following section. The 
assault here meant may probably be that which the Mutiny Acts and Articles of 
War provide against, namely the striking a superior officer, or using or offering any 
violence against him when he is on duty. The words “any superior officer” of 
course exclude from this provision such assaults as one private soldier may 
commit on another. But they clearly comprehend all officers whether commis- 
sioned or non-commissioned, — - — —for a non-commissioned officer is a superior 
officer in relation to a private soldier, as a Captain is to a subaltern, 
and the Commanding Officer of a Regiment to all the officers and men 
under his comand. It is an inseparable part of this offence, that the officer should 
be assaulted while in the execution of his office. An officer is in the execution 
of his office not only when he is performing a prescribed duty, but also when he is 
discharging a duty arising out of the exigency of the moment Thus an officer 
seeing a soldier out of quarters after-hours or improperly dressed or drunk in the 
streets of a town or transgressing any order or usage of the service, would at ail 
times be in the execution of his duty, and therefore of his office, in ordering the 
soldier to his barracks or directing such other measure as might be necessary. 
It must, however, be remembered, that an important ingredient in the soldier’s 
offence is that he offers violence knowingly to his officer. If he strikes a person 
whom he or his abettor really does not know to be an officer, the offence of abetment 
which is here made punishable so severely has not been committed by the person 
who abets the bloxv . — Morgan and Macpherson* 

Procednre. — ^^Cognizable— Warrant— Not bailable— Not compoundable — Triable 
by a Court of Session, Presidency Magistrate or Magistrate of the first class. 

Charge. — I {name and office of Magistrate ^ hereby charge you {name oj 

accused) as follows: — That you-— —on or about the— — day of at .abetted 

an assault by an officer (or soldier, or sailor or airman) in the Army (or Navy 

or Air force) of the King Emperor on— a superior officer being in the execution of his 
office, and thereby committed an offence punishable under s. 133 , of the Indian 
Penal Code and within my cognizance (or within the cognizance of the Court of 
Session). 

And I hereby direct that you be tried {by the said Court {in cases tried hy 
Magistrate omit these words'^^ on the 

134* Whoever abets an assault by an officer, soldier, “sailor or air man’’^ 

in the army, “navy or air force” of the Queen, 
Abetment of such assault, on any superior officer being in the execution of 

if the assault IS committed. his office, shall, if such assault be committed in 

consequence of that abetment, be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
liable to fine. 

Notes.— An enhanced punishment is given, if the assault is actually committed. 

Procedure.— Cognizable— Warrant— Not bailable— Not compoundable— Triable 
by a Court of Session. 

Charge— I {mme and office of Magistrate, etc.) hereby charge you («a?«e of 

accused) as follows ^ 

That you on or about the day of at , abetted 

an assault by an officer (or soldier or sailor or air man) in the Army (or 

Navy or Air force) of the King-Emperor on a superior officer 

being in execution of his office, and which he committed in consequence of such 
abetment, and thereby committed an offence punishable under section 134 of the 

*■ Substituted by Act X of I927v 

I. P. Code— 16 
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Indian Fenal Code, and within my cognizance (or the cognizance of the Court of 
Session or the High Court)) etc. ^ _ 

135. Whoever abets the desertion of any officer, soldier, sailor or air 

man’** in the army “navy or air force’ * of the_ 
Abetment of desertion of Queen, shall be punished with imprisonment of 
soldietj sailor or airman. either description for a term which may extend 

to two years, or with fine, or with both. ^ ^ * 

Nf,+aa— The offence of desertion from the Army or Navy consists in pis, that 

mfi^t brinterpreted as in the Explanation to s, ni of the Code. The definition of 
Srlord 4 Tdier-' given in the Indian Articles “f far is_expre^sly confined to diose 

and is a very limited one. 5^ 671— -21 Cr. L.. j* 5 • 

pSrmarbe guilty of the offence of abetting the desertion of a regimental sepoy 
Sr s 135 of the Penal Code although such sepoy may not have any intention of 

deserting. 10 S. L. R. i 59 * i , 1 • 1,1 u 

Procedure. -~Cognizabie-Watrant-Baiiable-Not compoundable-Tnable by 

Presidency Magistrate or Magistrate of the First or second class. 

Charge.— I {name and office Magistrate etc,) hereby charge you {name of accused) 
as follows : , a f af 

b Hed\hrdesertion of*^’^ ^ ^ an officer [or^soldier, or skilor or air man) In 

thrirmy^ (or Navy or Air force) of the King Emperor, and thereby committed an 
Liubahte\nder s. of the Indian Penal Code, and within my 
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such master or person in charge, or but for some want of discipline on board 
of the vessel, 

Notes. — This stringent provision, which was not in the Code as originally pre- 
pared, is taken from an Act directed against the mischief and loss to the Governmant 
occasioned by the engagement given to desertion by the Masters of merchant- vessels. 
This section enacts as a part of the definition of an offence what, at the most, is only 
evidence of an offence. When a deserter is found ‘'concealed on board a vessel it 
is not unreasonable to presume that the master, or person in charge knows that he 
is there, and that he harbours the deserter. If the master can satisfactorily rebut 
this presumption by proving that he really knew nothing of the matter, it seems just 
to allow him to do so ; but, according to this provision, his ignorance, however 
honest, will not save him if there has been “neglect of duty^’ or “want of discipline" on 
board-vague expressions, the proof or disproof of which are equally difficult — Mor- 
gaft and Macpherson. 

Procedure.— Non-cognizable— Summons — Bailable— —Non-compoundable— Tri- 
able by a Presidency Magistrate or Magistrate of the first or second class and is tri- 
able summarily. 

Charge. — 1 {name and office of Magistrates^ etc.) hereby charge you— as follows 

That j a deserter from the Army (or Navy or Air force) of the King 

Emperor, and concealed himself on or about the 

-day of at on board a merchant vessel of 

which you ^ are the master (or jperson in charge) through your neglect 

of duty as such master (or person in charge) [or through want of discipline on board 
the said vessel] and that you have thereby committed an offence punishable under s. 
137 of the Indian Penal Code and within my cognizance. 

And i hereby direct that you be tried on the said charge. 

138. Whoever abets what he knows to be an act of insubordination by 

Abetment of an act of insub- 
ordination by soldier, sailor 
or airman. 


an 
army 
such 


officer, soldier, “sailor or airman*’* in the 
“Navy or Airforce”* of the Queen, shall, if 
act of insubordination be committed in 
consequence of that abetment, be punished 
with imprisonment of either description for a term which may extend to six 
months, or with fine, or with both. 

Notes. — Provision is only made for those cases of abetment which are actually 
followed by acts of insubordination. In the present section it is expressed as part of the 
definition of the offence that the abettor knows the quality of the act abetted, that is 
he knows it to be an act of insubordination. The expression “act of insubordination’^ 
is not, as it appears, used in the Mutiny Acts or in the Articles of War, and it seems 
to have no definite meaning. Conduct of a like nature with that which, when carried 
to an actual resistance to superior military authority, amounts to mutiny, must, when 
not carried to such a length, be held to be “insubordinate’’. Any wilful breach of 
the discipline by a soldier or sailor will constitute an act of insubordination within the 
meaning of this clause. Morgan and Macpherson. 

Procedure. — Cognizable — Warrant— Bailable — Not compoundable— Triable by a 
Presidency Magistrate or Magistrate of the first or second class and may be tried 
summarily, 

Oliarge.— I . {name and office of Magistrate^ etc.,) hereby charge you {name of 
accused) follows : — 

That you, on or about the ^ ^ day of at abetted 

what you knew to be an act of insubordination by ^ , an 

officer (or soldier or sailor or airman) in the Army (or Navy or Airforce) of the King 
Emperor and such act of insubordination was committed in consequence of the said 
abetment and you thereby committed an offence punishable under s. 138 of the Indian 
Penal Code and within my cognizance. - 

And I hereby direct that you be tried on the said charge. 

Application of foregoing sec- 
tions to .the Indian Marine 
Service. 
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subject to “the Army Act, the Indian Ariny Act, lyii, 
the Naval Discipline Act ^ . ‘hat Act as modi- 

fied by the Indian Navy (Discipline) ^ ^ 

■ " - — ' * ' the Indian' Air Force Act 

of the ' offences 


139. No person 
Persons subject to articles of 

“the Air Force Act or 
i932’H is subject to punishment under this Code for any 
defined in this chapter. ^ 

14j 0. Whoever, not being a soldier, “sailor or airman^ 

‘‘naval or service of I 

Wearing garb or carrying 
token used by soldier, sailor, or 
airman. 


any garb, or carries 
any garb, or token u 
“sailor or airman’’ w 
may be believed that he is such a soldier “saik 
punished with imprisonment of either description 
extend to three months, or with fine which may 
rupees, or with both. 

Notes.-— This section, assuming 
wear a distinguishing dress, accout 
who personate soldiers or airmen, 
definition. An innocent assumption 

offence, is one ^ 

MoTgcLti Macphetson* 

Procedure— Cognizable-— Summons- 
any Magistrate and may be tried summarily. 

Charge. — I {name and office of Maghtraie etc. 

being a soldier in the Military (or Naval) service oMhe 

^mmf^^thr'garb [m ctS f mken resembling fsoldfet *and 

Lldier] with the intention that it might be believed that you were such ^ soldier, a 
thereby committed an offence punishable under s. 140 of the Indian Penal Code, and 
vdthin my cognizance. And I hereby direct that you be tried on the said charge. 


that soldiers and airmen only and not sailors 
•ements, etc, provides a punishment for those 
No fraudulent intention is made a part of the 

of their character, if it must be deemed an 
whI(±**ViirproVably deserving of lenient sentence,— 

•Bailable— Not compoundable— Triable by 

.) hereby charge you {name of 
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_ Soope of Chapter IIL — '*These offences hold a middle place between State 
offences on the one hand crimes against person and property on the other. Many of 
the offences made punishable by other Chapters of the Code in their commission a 
disturbance of the public peace. But the present Chapter punishes especially 
unlawful assemblies of persons who, whether they assemble tumultuously or other* 
wise, have a^ common unlawful purpose in their minds, the execution of which will 
disturb public order and excite alarm. 

“The essence of these offences is the unlawful assembly. This is more or less 
aggravated by other circumstances which attend or follow it,— as being armed, the 
making preparations to execute the common unlawful object, or the actual execution 
of such object. ^ ^But there must be an unlawful assembly. Merely conspiring 
together by writing or other means of correspondence, without any meeting, is not 
therefore the offence hereby made punishable. 

“The Chapter of General Exceptions shall be carefully borne in mind, 
especially the exceptions concerning acts done by the direction of public servants, 
or ill the exercise of the right of private defence, etc. A gathering of persons 
for objects such as those contemplated by the above exceptions would of course 
not hQ nnlawMJ* Morgan and Macpherson, 

The oommon object etc , — The five or more persons met together must have 
in view a common unlawful object of the description specified. Whether the object 
is in their minds wheii they come together, or whether it occurs to them afterwards 
is^not material. But it is necessary that the object should be common to the persons 
who compose the assen?.bly, that is, that they should all be aware of it and concur in 
it. It seems also that there must be some present and immediate purpose of carrying 
into effect the common object ; and that a meeting for deliberation only, and to 
arrange plans for future action, is not an “unlawful assembly .’* — Morgan and 
Macpherson, The onus is on the prosecution to prove that the common object of 
a crowd is such as will constitute it an unlawful assembly. 30 Cr. L. J. 38=*= A- I. R. 
1929. Nag. 43=; 112 Ind. Cas. 902. Committing an offence and abetment of it can 
both be the common object of an unlawful assembly. 26 Gr. L. J. 594=85 Ind. Cas. 
818 = A. I. R. 1925 Cal. 903. The mere fact that a party of 20 or 30 persons are 
armed with sticks and assembled together is not sufficient to prove that their common 
intention is to use criminal force or commit any other offence. The common inten- 
tion must be established as a fact by legal evidence. (1925) M. W. N. 666= A. L R. 
1925 Mad. 1213. An unlawlui assembly must already have a common object to 
carry out. A. I. R. 1925 Rang. 362 = 4 Bar. L, J. 169=27 Cr, L. J. 337-92 Ind. 
Cas. 849. The law does not declare every assemblage of men however large, illegal. 
What it requires is that in order to be illegal it must be inspired by an illegal object 
as specified m s. 141 1. P. Code. 85 Ind. Cas. 731 = 26 Cr. L. J. 587 = A. 1. R. 1925 
Nag. 260 ; see also 23 A. L. J. 68=86 Ind. Cas, 25= 26 Cr. L. J. 669. Where once 
a party entitled to possession forcibly takes possession, his retaining possession, 
subsequently by force is not with the common object of taking possession by force 
and the opposite party has no right to eject them forcibly. 26 Cr. L. J. 946 = 87 Ind. 
Cas. 98= A. I. R, 1925 Cal. 1235 ; 24 Cr. L, J. 89=45 A, 250. The essence of the 
offence defined in section 141 I. P. Code is the common unlawful purpose, and an 
accused person cannot be convicted, if the common object proved is different from 
the common object in the charge or for which he has been tried. 6 M. L. T. 17= 
II Cr. L. J. 30=4 Ind. Cas. 700. Where a person was killed by a member of an 
unlawful assembly, in prosecution of the common object of that assembly, 
the common object being the abduction of that person’s mother, he/d, that 
all those who were members of the assembly at the lime when such person 
was killed were guilty of the offence of killing her. 4 B. L. R. App. 47— X3 
W. R. Cr. 33; see also A. I. R. 1934 Lah. 209=35 Cr. L. J. 1462=1934 Cr. C. 
444. Acts taking place after the accomplishment of the object of an unlawful 
assembly is over are not to be deemed as acts done towards the furtherance 
of the common object of the assembly, or as the acts which the rest knew would be 
likely to be committed in prosecution of that object. 24 W. R. Cr. 66. It must be 
proved for a valid conviction for being members of an unlawful assembly that 
the accused were inspired by a common object and that their acts fall under s, 141 I, 
P. Code. 9 W. R. Cr. 19 ; 20 W. R. Cr. 7B. 

Olatise 1, to overawe etc.— A person kept by superior influence in awe, so 
that he fears to do that which he has a mind and will to do, and which the law em- 
powers him to do, is overawed. But the common object which makes an assembly 
“unlawful*' is an intent to overawe, by or by show of criminal force. The Court must 
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ig. Morgan j^nd Macphef son, 

,d illegal and to have a^^ised the people^td p^ P ^ 

e proposal was put to the ,^"L „ I. P. Code 

tated did not constitute an offence under ^ 

gestion whatever that the assembly t6q=A I. R- I 925 

r<?sist any law or legal pr'ocess. 4 Bni. L. ]. 9 • • c^pei*-. 

.'“."on I chorsed fc.nce o?S. 

proliibitins the “““V™ “he., words when there 

:o show resistanGQ under section ^ pot L T XSsi— 68 

trying them into effect will not be sufBcien . 3_ Vg 

, L f. 6ei,(F, B.). Ree»™ “ Ih C W S tdi SI? 
Ln Sod., Police Ant » *1“^ STuSpi i?"? 

;Ji?iA,&Ssseil.£s bee^n “li Sfi"“ 

■e the immediate object of the 
be charged. A. I. R- 19^4 All. 


Bom. 520. When order proniom»s.F‘^=>' 
to police trying to execute it brings it un 
844=58 c; 1303= A. I, R. 1931 Cal. 
assembly is to obstruct the police the m' 

233=27 Cr. L. J. 193=93 ln<i- Cas. r45 

Third clause.— Where it is establ 
at the water-head to take water by fon 
weapons to strike and vanquish any bO( 
them from accomplishing their purpose, 
and became guilty of rioting v.-c?” ^ 
their common object. 7 Lab. U J. S/y 
object with which members of^ an 
‘•harassing Hindus” the charge is not too 
2S0=74 Ind. Cas. 1044=24 Cr. L. ]. 85 
It reached the Police Station, was to threaten 
of iuduty ; Held, that the object in -- 

141 of the I. P. Code was t- 

clause of s. 142. C. R. 4 A. 145 Cr. 

Fourth clause— By means of orin 
instance, a necessary part of the commot 
“force or show of force,” as the means to be i 
The cases coming under these two heads ar 
use of force, of a criminal nature ; for the ri; 
or some of those, who compose the unla 

show offeree in the attempt to recover w 

brink's the persons assembled within the denmtioii. 

“The <^reater part of the fourth clause relates to the possible ° 


it is established that the five accused have assembled 
,er by force and had armed themselves with deadly 

.._ed .h». d»|y «apou.Jn P«™ »[ 

unlawful assembly were charged jy 

general, but falls wiihin s. 141 (3/- ^ 
i3 The immediate object of an assembly, as 
_■ - 1 and obstruct the police m the discharge 
iVself and apart from any other clauses section 
sufficient to bring the case within the purview of the 3rd 

fore© 6to.,“"Hcre, as in th© ^rst 

:t is that it should Gomtemplate 
carry out the object into enect. 
necessarily, and apart fr<OT the 
ly actually be on the side of those, 
ssembly. It is the use of forep or 

ly be justly their property that 
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another in his attempt to take possession is not to enforce a right but to defend a right 
or prevent a wrong, and a party of persons who use force to defend the property in 
their possession, do not constitute themselves into an unlawful assembly. If a party 
in possession reasonably apprehends that the opposing party is going to disposses 
them and for repelling such an aggression they collect upon the subject of the 
dispute in force they are not to enforce any right but for the maintenance of their 
own right. 7 Mys, L. J. ii6 ; 23 Ind. Cas. 181 — 15 Cr. L. J. 232. Maintaining right 
as distinct from enforcing supposed right is not unlawful object. A. L R. 1933 
Oiidh. 279=34 Cr. L, J. 74B — 1933 Cr. C. 604— 10 O. W. N. 788 ; see also A. I. R. 
1934 Oudh. 108 = 11 O. W. N. 288 = 35 Cr. L. J. 740=148 Ind. Cas. 696 = A. L. R. 
1934 Oudh. 227. Where the decree-holder purchaser has got into possession of the 
property peacefully the ejected person has no right to re-enter and use force for that 
purpose. 35 Cr. L. J. 1313=151 Ind. Cas, 409=38 C.W.N. 77 = A. L R. 1934 Cal. 273. 
Collecting people to resist trespass is not unlawful A.I.R. 1923 Oudh. 167 = 26 Cr. L. J. 
43=81 _ Ind. Cas. 67; 83 Ind. Cas, 523; 44 Ind. Cas. 40. The object 

of forcibly maintaining possession which already exists does not render assembly un- 
lawful A. I R. 1925 Lah. 49. Where, however, a party goes out armed for the express 
purpose of having a fight and its object is not so much to conduct a religious 

procession as to have a fight, the members of the party constitute an unlawful 

assembly within s. 141 (4) of the Penal Code and if they use force or violence, 

they are guilty under s. 147 of the code. 2. O, W. N. 583 = 89 Ind. Cas. 269 

= 26 Cr. L, J. 1325 = A. I. R. 1925 Oudh. 656. Persons who are assembled together to 
resist a trespass over property in their possession, which has been expected for a long 
time do not constitute an unlawful assembly. Persons in such a position are not 
enforcing rights, but preventing wrongs. 1923 Oudh. 167. From the mere fact 
that the accused went to the land prepared to overcome any resistance, their common 
object could not be said to come within the purview of s. 141. 8 S. L. R. 343 = 16 Cr. 
L* J* 536=29 Ind. Cas. 664. There is no unlawful assembly when the common 
object is to maintain undisturbed the actual enjoyment of a right, section 14 1, sub- 
section (4), not applying to such a case. 36 C. 865 = 13 C. W. N, 801 = 4 Ind. Cas* 
19=10 Cr. L. J. 471. 

Or to deprive etc. — Property is frequently subject to certain rights and privi- 
leges which may be exercised over it by those who have lands adjacent to it and by 
others, such as rights of way, rights of common or pasturage, rights of fishing etc., 
Such rights are knowm to the English law as ‘‘incorporeal’^ rights. And as they con- 
sist, not in the actual possession of tangible property but in the enjoyment or use of 
the way or other right, the word ‘‘possession’’ as applied to them means only the 
undisturbed use and exercise of the privilege. An assembly, with the common intent 
forcibly to interfere wiih or prevent the enjoyment of the right, is unlawful So like- 
wise is it, where the common purpose is to enforce such a privilege on behalf of the 
person who has or claims it. Thus, A having enclosed certain land, B and four^ or 
more persons assemble with a common intent to enforce a right or supposed right 
claimed by B, that his cattle should pass over the land enclosed, to be watered. This 
is an unlawful assembly, although A may have unjustly deprived B of his lawful right 
by the enclosure of the land. — Morgan and Macp}terso 7 i. 

Any right or supposed right.-— The words “any right or supposed right’’ may 
also extend to a right unconnected with immovable property, though they seem from 
the context to be meant especially to include rights connected with land. Morgan 
and Macpherson. “Enforce any right” relates only to an initial act in furtherance of 
a right. 27 O. C. 292 = 26 Cr. L. J. 5i3=S5 Ind. Cas. 353 = A. I. R, 1925 Oudh. 425. 
In order to sustain a conviction under section 147 , 1 R- Code, it must first be shown 
that the common object of the accused was to enforce any right or supposed right by 
the use or show of criminal force, and criminal force must be such as is defined in s. 
349 and 350 L P. Code, 3 Mys. L. J. 25. This clause is meant to prevent the resort 
to force in vindication of supposed rights.^ It makes a dnstinction between an admit- 
ted claim or an ascertained right and a disputed claim, ii Bom. L, R. 849=3 
Cas. 958=10 Cr. L. J. 427. Persons forcibly preventing a possession on the ground 
that they had a right to do so, because it was a nuisance or annoyance to thern or to 
their community, constitute an unlawful assembly within the meaning of section 141 
clause 4. 5 M. H. C. App. 6 = 1 Wier 58. 

Clause (5).-“The fifth clause seems comprehensive enough to apply to all the 
rights a man can possess, whether they concern the enjoyment of property or uot. 
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Whatever thing a man may doiig that thing by force or 

allow that he shall be compelled to <1° or prevent him 

show of force. And an assembly of *ose who miei d ^P 

is unlawful, wlietlier tlie object concerns la d ( ^ P land (e. g. to prevent 
to sow his land with a particular of Act 

a religious procession, or to deter a person from g _ market or to keep away 

XV of 1856, or to compel a person do act is 

from an old oii^]--Morgan and fo do the act. 85 Ind. Gas. 

of s. I4I» it is not enough that the that the 

party by means of force to omit to do a certain t g The true import of the 

Lt Lined is one which the party .s legjly LLf'rela es to an initial act 

expression “to enforce any right to an act when it is done 

rrs " “ 

S pbVas. •”'»“ »;;*Sj“ofS. Sfi! .’?d“ tel.'"! 

claiming the right has not ®^t^ai„[aining\ right” n C. W. N. 

or making a show of force. 12 C. W. N. 96=6 Ur. u, j. 393 - 

Cases.-^Where one of five or more persons^ forcibly enm«^ 

irr: ai=“ ':» si sr,"3 

and the Mahomedan declared that they would not sacrifice or 

not publicly sacrifice cows and the Hindus dec^rea their minds 

kill pigs. The Hindus on a subsequent . a^mbled with lathis and garanas 
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ArtLl oarticioation in violence is not necessary to convict a peison ot tioting 
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nf tbp offence of rioting under s. I. P- Code and it appearea^ ui^i 
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the five persons who were convicted had one of the common objects mentioned in 
section 141 L P. Code, before they could be found guilty of the offence of rioting. 
Before there can be an unlawful assembly and rioting, there must be five persons 
who have a common object. In re Vyapuri CkeM, $ M. L. T. 285 = 4 Ind. Cas. 
1x42=11 Cr. L. J. 197. Where the acts of the accused and his party amounted to 
a show of criminal force, he and his party constituted an unlawful assembly, i P. 
L. R. 1870. 

Ingredients. — In order to sustain a conviction under this section it is necessary 
to find that the person accused of that offence was a member of an unlawful as- 
sembly, and that he used force or violence in prosecution of the common object of 
such assembly. 1923 Lah. 692. The intention indicated by the heading of Ch. VlII 
in which this section is inserted, was to constitute certain acts, which endangered 
the public peace, into offences against public tranquility, but it does not follow from 
it either that a person may do what he is entitled to do or prevent another from 
doing what he is not entitled to do by means of criminal force or show of criminal 
force. Ill construing this section regard must be had not only to the general inten- 
tion deducible from the heading of the chapter, but also-to the specific mode in 
which the Legislature intended to carry put the intention. 14 M. 126. The mere 
use of criminal force or show of criminal force to any person to take possession of 
any property, is not sufficient, to bring the case within the clause, unless some 
criminal intent is proved against the person so using force or making a show of 
force. 12 C. W. N. 96. Clause (2) cannot have the effect of making an assembly 
©f persons unlawful assembly if object with which the assembly was a perfectly legal 
one. 29 C. 244=6 C. W. N. 164 ; i Wier 64 ; 7 N. W. P. 3.09. The mere fact that 
the accused went to the land prepared to overcome any resistance, their common 
object could not be said to come within the purview of s. 141,^1. 4. 16 Cr. L. J. 
536 = 39 Ind. Cas, 664. The essence of the offence is that the members of the as- 
sembly must have some common object, 84 P. R. 1868. To constitute an unlawful 
assembly within the meaning of this section it is not necessary - that the persons 
composing the assembly should have assembled with a previously arranged common 
object.lt is sufficient if from their actions a common object may be inferred, and 
such object falls within the purview of section 141. Committing an offence and 
an abetment thereof can both be the common object of an unlawfuil assembly. 
85 Ind. Cas. 818 = 26 Cr. L J. 594. An assembly which was lawful when 
assembled may subsequently become an unlawfuil assembly. 18 W. R. Cr. 2; 
see also 2 Bom. L. R. 1129; i W. R. 19 Cr. ; Weir 66; 30 Cr. L. J. 38 = 
A. I. R. 1929 Nag. 43. But common intention must be established by positive 
proof. 91 Ind. Cas. 540= A. I. R. 1925 Mad. 1243; see also 85 Ind. Cas. 

731 = 26 Cr. L. J. 587 ; 27 Cr. L. J. 337===92 Ind. Cas. 849= A. I. R. 1925 Rang. 362 ; 

31 Cr. L. J, 849. Clause 4 is meant to prevent the resort to force in vindication of 
supposed rights. 11 Bom. L. R. 849~3 Ind. Cas. 958=10 Cr. L. J. 427* The common 
object of an unlawful assembly is to be ascertained from the acts and language of 
the members composing it and from a consideration of ail the surrounding circum- 
stances. 24 M. 124=1 Wier, 53. An accused is liable for acts done in furtherance 
of common object of all. 2 P. R. 1887 Cr. ^ The object of clause 4, is to prevent the 
resort to force in vindication of a supposed right. ii Bom. L. R. 819 ; see also 16 G. 
206 • 17 C. W. N. 1132. But a person is justified in protecting his own rights. 3-C. 
K72 ; 28 W. R. 25 ; 9 W. R. 66 ; 5 C. W. N. 368 ; 24 C. 686 ; 81 Ind. Cas. 1x3 ; 

35 Cr. L. J. 625 ; H B. 441 5 3 L* J* 4i9 ; 10$ Ind. Cas. 657 ; 28 Cr. L. J. 945 ; 

35 C. 368 ; 20A. 459* The opinions and impressions of witnesses except - what, they 
actually saw and heard what the mob was doing and saying, are not admissible in 
evidence. 105 Ind. Cas. 234. 

142. Whoever, being aware of facts which render any assembly an un- 
lawful assembly, intentionally joins. that assembly, 
or continues in it, is said to be a member of an 
unlawful assembly. 

Scope. — The previous section having explained what aii unlawful assembly is, 
this section declares who may be said to be a ihember of such an assembly. Jhe 
persons who meet together may not at first be five in number or may not have 
when they first assemble any such “common objecP’ as to "make 'their meeting 
unlawful In either case as soon as five or more are" met together and 
entertain a common unlawful object, they constitute an tinlawful assembly. 
And as soon as other persons, whether present from the beginning or alter- 
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iaini.1,- .1« ~»embly “ S’.tnSy.!: 

to it (intentionally join, ©f continues in an unlawful 

Morgan and Macpherson. No one who intenlionally or co 

assembly can be allowed and tbal he could not gel out 

prove that he was there “"'•"SlYp/f R^l 106 InT Cas ^qi^zc> Cr. L. J. 79= A. I. 
of the crowd. 9 Pat. L. T. 167-6 82 £,^ = 1933 Cn C. 870. The essence of 

R. 1938 Pat. 115 ; see also A. I, R. i93o All. 53j3 93a / accused person 

an offence defined in s. 141 « the common unlawfd common object 

cannot be convicted if the common object pro ved^^ Te/sons to be tried jointly for an 

in the charge or for which he has been tried, t f "°“= /-f ; , of acts 

bndJ.. uy, mu«W b..« *y“?2 /T-, M Ca> ySi L. T. I7 I 
which form the Jioie «““'»"?■ this h.s no .pplication where a peieon 

Sf “ *a pto reembS’ of the u.I.wfol as.emM, have gathered to protect 

their awn rights. 19 W. R. Cr. 66. . ^ ^ 

Whoeyer U a -^,V' ” 

Punishment. may extend to six months or with nne 

with both. 

Scope.— There are several of crimmahty m hme made 

Etementa of dOhviction,-Whe,e toe ie no evidence 

entered into or upon the property with 'f^nt to commit an onenc^ convicted of 

insult or annoy any person m possession of jg^gg^jcJ When one of the parties 

cammon object as f jTs'^A L I 1927 oidh.' iji 1 46 M,257=7> 

Si’SilwlcSnL j. .... 

ci.“to.3 Ct. L J. .76^ Jn to. of rioting^ »»»» 

-efi Ind Cas 173. Where persons jointly enter by foice, *cy an, memoe^ o 
unlawful assembly A. 1 R. 1928 Pat. 124=6 Pat 794=29 Cr. L. J 99= >c6 Incl. 

Cas. 6gi. _A. lea.t 8.e totj."' ‘'|Va'.““' “ASsed’ht'to” >* 'detendlnl a 

i an— ^"i^Ind Cas ii3t==2? C. L. T. 625. Application to be made by member 
Xr nfne months before association declared unlawful is im Pg'’°f 

?rR iw Lah^'S. Wherf'aMlgiswate^ issued an 'injunction restraining the 

f^nan^s ftom fiyng in^ the tank but the tenants disregarding the same 
"t 4h in that \ank they cannot be f f 

£“a£sld*'to«a 5fl' beheve? that L had a right to the tree, 

" 'Set Xat he went to the scene of occu.rence with more than five Pe^ons 

t^^L. Tt: Whl-rf -an j 

Ind. Cas.706i 4.'& crowd of persons assembled together to see what was going on 
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place where a Police Inspector attempted to re-arrest a certain accused person, 
without intending to prevent the re-arrest of the accused and without any show of 
force, cannot be convicted under s. 143 of the Penal Code. 23 A. L. J. 32=86 Ind, 
Cas. 350 = 26 Cr. L. J. 766 ; A. I, R. 1925 Ail. 308. The essence of an offence under 
s. 143 L P. C. is the combination of several persons connected in the object of 
committing offence the purpose being an offence in itself. ly L, W. 451 = 46 M. 257= 
71 Ind. Cas. 242. But the number of persons joining in the assembly must be more 
than hve. A. 1 . R. 1930 Lab. 1044. Where a number of persons assemble in a sandy 
tract used for planting casurina and there is nothing to show that they were there 
by chance or for any purpose other than that of assisting, if necessary, such of the 
members of the assembly as commit an offence by overt acts, held^ that a common 
object can be presumed. 2 L. W. 185=16 Cr. L. J. 176 = 27 Ind. Cas. 56a. An 
assembly lawful in itself does not become unlawful merely by reason of its lawful 
acts exciting others to do unlawful acts. Cr, L. J. 743 = 31 Ind. Cas 343. A large 
party of Plindus wdio assembled in a village threatening to take away from the 
Maliomedans of the village the cows which they intended to sacrifice at Bakrid^ 
constitute an unlawful assembly, and the members thereof were guilty of an offence 
under section 143. 18 Cr. L. J. 110=37 Ind. Cas. 318. Where the accused carried 
away paddy sown by the complainant and alleged that the land on which the paddy 
was shown was theirs, keld^ that even, if they were owners of the land, they did not 
act in good faith in removing the crop and were, therefore, guilty of offences under 
s. 143 and 379. 4 C. W. N. 190. If ryot’s crops are attached under the B. T. Act, 
but he goes and cuts them iuspite of attaching officer’s protest he is liable to be 
prosecuted under s, 143 and 424 of the I ?. Code. 33 Cr. L. J. 24 = 27 Cr. L. J, 491 = 
25 C. W. N. 209=62 ind. Cas. 187. 

Where it was proved that there was a long standing dispute regarding the 
possession of land between the accused and other persons neither party having been 
in undisturbed possession of the land, and the accused sowed the land keeping off the 
opposite party by brandishing the weapons they had carried with them, held^ the 
accused were rightly convicted of being members of an unlawful assembly. 9C. 
639=13 C. L. R. So. 

Procedure.— Cognizable— Summons — Bailable — Not compouiidable — Triable by 
any Magistrate, and may be tried summarily. 

Charge.— I {name and office of Ma^-isfra^e, ek ,) het&by charge you (name of 
accused) as follows : — 

That you on or about the day of , at ^ were a 

member of an unlawful assembly, the common object of which (specify the ^ common 
object) and thereby committed an offence punishable under s. 143 of the Indian Penal 
Code, and within my cognisance. 

And I hereby direct that you be tried on the, said charge. 

144j. Whoever, being armed with any deadly weapon or with anything 
^ . . , , , , which, used as a weapon of offence, is likely to 

Joming^ uniawf^ul assembly ^^ath, is a member of an unlawful assembly, 

armed with deadly weapon. shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine or with feth. 

Scope.— The risk to the public tranquility and therefore the offence, -is 

aggravated by the intention of using force evinced, by carrying arms. ^‘Weapon of 
offence,*^ is a weapon which under present circumstances and at the present time 
f during the existence of the unlawful assembly), is an offensive weapon,-^ ^notwith- 
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object of shooting, and they could be convicted under s. 144 read witli s. 149 I. P. 
Code, 1930 M, W. N. 377^=127 lad. Cas. 654. Acquittal of an accused under 
s, 430 will entitle to an acquittal under ss. 143 and 144. 1934 Or. C. i098s=A. L R. 
■-X934:'Pat.': S05- 

: Prooediire.---Cognizable--~“Watrant— Bailable------^— 

— Triable by any Magistrate. 

Obarge,— I {name and office of Magistrate,, etc.) hereby charge you {name of the 
accused) as follows 

That you, on or about the ^ day of , at 

being armed with a deadly weapon, to wit ^ ^ , (or armed with, 

something which used as a weapon of offence, is likely to cause death, to wit ), were 
a member of an unlawful assembly, and thereby committed an offence punishable 
under s. 144 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

145 . Whoever joins or continues in an unlawful assembly, knowing that 
... such unlawful assembly has been commanded in 

Joining or continuing the manner prescribed by law to disperse, shall 

hal been commLSd'lo dis- punished with imprisonment of either des- 

cription for a term which may extend to two 

. ’ years, or with fine, or with both. 

' Notes.— If the offender still resolves, in defiance of this warning, to persist in the 
Commission of an offence, he aggravates his crime and incurs a more ^ severe punish- 
ment — Morgan and Macfiherson. To constitute an offence under this section, it is 
necessary that the prosecution should establish that there was an assemblage of 
at least five persons that the object of the meeting was any of the five objects 
mentioned in section 141, 1. P. C., that the accused shared that object with a least 
four others of the meeting ; that the accused intentionally joined the meeting having- 
knowledge of the meeting, or he continued therein after having had that knowledge, 
that such command to di^^perse was in the manner prescribed by law ; that accused 
joined or continued in such unlawful assembly after it had been commanded to 
disperse, and that be did so knowing that it had been commanded to disperse. 3. 
Lah. L. J, 529=64. Ind. Cas. 373 — 23 Cr. L. J. 5 ; see also 23 Bom, L, R. 350=60 
Ind. Cas. 1008 ; 22 Cr. L. J. 320. Failure to specify common object is not fatal if 
there is ample evidence to prove common object. 134 Ind. Cas. 1226=33 Cr. L. J. 
64=55 3.725 = 33 Bom. L, R. 1169=1933 Cr. C. 952 = A. I. R. 1931 Bom. 520. 
Congress processionists refuse take different route and refuse to disperse, conviction 
under s. 145 is proper. A. I. R. 1933 Cr. L. J. 814= 144 Ind. Cas. 691 ; 

see also 134 Ind. Cas. 1226=33 Cr. L. J. 64=55 725 = 33 Bom. L. R. ii69=A. I. 
R. 1931 Bom. 520. 

'ProoedTira.—Cognizable-* — -—Warrant — — — B ailable Not. Compound* 

able — ^ Triable by any Magistrate. 

Charge. — \ {name and office of Magistrate etc.) hereby charge you (name of 
accused) a.s follows ;^ 

■That )^ou on or about the day of . , at Joined (or 

continued in) an unlawful assembly, knowing that such assembly had been comman- 
ded in the manner prescribed by law to disperse, and thereby committed an offence 
punishable under s. 145 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge, 

146 * Whenever force or violence is used by an unlawful assembly, or by any 
Rioting. member therefore, in prosecution of the common 

object of such assembly, every member of such 
assembly is guilty of the offence of rioting. 

Notes. — The unlawful assembly having moved towards the execution of its 
common object, and having used force, has committed the higher offence of rioting, 
,It will be noticed that the actual use of force, and not merely a show of force, is 
' necessary, and that the force must be in prosecution of the common object. And 
In this case whether only one, or more than one, of the persons assembled used the 
Torce, the penal consequences apply equally to all. It will be otherwise, however, if 
the force or violence is used for a distinct purpose, — as if it consists of a mere affray 
or assault upon each other, or upon by-standers, by some members of the assembly. 
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In case of Qouviciimi under ss. 147 and 323, separate sentence is legal. A. L R. 
S933 Mad. 338-56 M. 48i: = i933 Cr. C. 44X«* 34 Cr, L. J. 273=64 M. L. J.3U- 
1933 M. W. N, 254 = 37 M. L. W, 250 ; see also A. I. R. 1933 819—1933 C* 

1417= 1933 A* L. J. n78. So also when accused are charged under ss. 3^4 ana 147, 
they can be convicted under both the sections. A. L R. 1933 AIL 5 ^ 5 — ^933 
897 = 34. Cr. L. J. 1064=1933 A. L. J. 1377 ; but see 35 C. W. N. 184=32 Cr. L. J. 
890=1931 Cr. C. 6 o2=A. 1. R. 1931 Cal. 450. In case of communal riot it is 
unsafe to convict on the evidence of one witness alone, unless there is satisfactory 
circumstantial evidence in addition. A. 1. R. 1933 All. 834. Formation of unlawful 
assembly is necessary as preliminary to commission of offence of noting. A, 1. K. 
1933 Lah. 235=14 A. L.J. 786=144 Ind, Cas. 518 ; see also 132 Ind, Cas. 174= 
35 C. W. N. 716=32 Cr. L. J. 844=58 C. i 303=A. I. R. 1931 Cal. 410 ; A. I. R. 
1932 Pat. 171 = 33 Cr.L. 1.706 = 1932 Cr. C. 347=13 P- L. T. 135. Where public 
officer are only carrying out official instructions and instrucuons are not patently 
illeo-a! resistance to him in carrying out orders amounts to offence. 142 Ind, Cas. 
144=34 Cr. L. J. 263= 13 P- hi* 480= A. I. R. 1932 Pat. 276. 

On a conviction for rioting and hurt under ss. I47 and 323 of the Indian Penal 
Code, separate sentences for the offences are not illegal. 114 Ind. Cas 33^^==== 3^ 

L. J. 295. Where a charge under s. 147, 1. P. Code, stated that the common object 
was to asault the accused, but it was proved that the common object was to set fire 
to the accused’s house and not to assault him. Beld^ that the accused must be 
acquitted. 138 Ind. Cas, 421 = 19 Cr. L. J. 390= A, I. R. 1928 Pat 405. But a trial 
need not be set aside merely because of some omission or error in the charge unless 
the accused has been misled in his defence or failure of justice has resulted. Where 
the Judge framed a charge under s. 147 h P- Code but no common object was 
specified in the charge, the failure amounts to a mere irregularity. 30 Bom. L.^ R. 
653=A. I. R. 1928 Bom. 286. In all cases under section i47» h P* C. the principal 
and the prominent common object should form the subject of the charge and not 
the incidental happenings. 108 Ind. Cas. 421 = 29 Cr. L. J. 390 = A. 1. R. 1928 Pat. 
405. Where it is found that the accused were members of an unlawful assembly 
having a common object and made an assault or preparation to use force or violence, 
they cannot, in the absence of proof that some members of the assembly which they 
joined used force or violence in prosecution of their common object, be convicted of 
rioting under s. I47, I. P. Code, but only of being members of an unlawful assembly 
under s. 143 of the code 100 Ind. Cas. 817 = 28 Cr. L. J. 337=A. I. R. 1927 Oudh. 
1 51. Persons may riot without actually committing an offence under s. 352 L P. 
Code, and the theory that one section embraces the other is fallacious. 39 M. L. T. 
499, In order to establish the common intention of an unlawful assembly it is not 
necessary to prove that its members actually met and conspired to commit an offence 
but such intention can be inferred from the circumstances of the case. In the case 
of a concerted attack by five or more persons, it is a perfectly valid and reasonable 
inference that they all had a common intention and were the before members of an 
unlawful assembly. 100 Ind. Cas. 232 = 28 Cr. L. J. 264= A. 1. R. 1927 Lah. 193=28 
P. L. R. 273 ; see also A. I. R. 1927 Oudh. 70=99 Ind. Cas. 238=28 Cr. L. J. no. 

Where the existence of an unlawful assembly or its common object was not found 
as proved by evidence, the accused could not be convicted for having committed an 
offence under this section . 10 M. L. T. 115 = 1911 ; 2 M. W. N. 97 = 12 Cr. L. J. 
49d The use of criminal force is a necessary ingredient in an offence under this 
section. 12 Cr. L. J. 82=9 Ind. Cas. 455 ; A. L. J. 632. A member of an unlawful 
assembly, some members of which have caused grievous hurt, can be legally punished 
for the offence of rioting as well as for the offence of causing grievous hurt. 7 A. 4U 
= A. W. N. 1885, 106. Separate sentences under s. 147 and under s. 353. should not be 
passed, when the common object of the unlawful assembly committing the riot was the 
offence under s. 353. 4 C. W. N. 245 ; see also 104 Ind. Cas. 454“ 28 Cr. L. J. 838 ; 
Omission to state the common object in a charge under s. 147 L P, Code, does not 
vitiate the conviction, if there is evidence on record to show it. 99 Ind. Cas. 235 = 28 
Cr. L. J. 107 = A. I. R. 3927 Oudh. 35. The prosecution of the ‘‘common objecP’ with 
in s. 149 of the Penal Code means something immediately connected with the com- 
mon object. 28 Cr. L. J. 63 = 99 Ind, Cas. 93 = A. 1. R. 1927 Sind. 108. Where five 
persons are charged for forming an unlawful assembly and four of them are acquitted 
as their presence at the place of offence was not satisfactorily proved, the conviction 
of one only under s. 147 is not illegaL 27 Cr. L. J. 824= A. I. R. 1926 Lah, 521 ; 29 Cr. 
L. J* 8593 99 Indi Cas, 255=28 Cr. L. J, 107. Where in a case under s, 147 evi- 
dence of the, prosecution is all interested and. a considerable amount of enmity exists 





S. 147 ] 


THE INDIAN PENAL COOK. 


between the factions who are concerned in the affair it is necessary to scrutinize the 
evidence of the prosecution witness very carefully. A, L R. 1927 Lah. 617. Proper- 
ties belonging to judgment debtors were attached by a commissioner appointed by 
the Court. Immediately after the attachment the judgment debtors came armed with 
lathis and attacked the decree-holder in the presence of the conl^issioner felled him 
on the ground and inflicted injuries on him. In the circiimstances^ separate 
convictions under ss. 147 and 323 read with 
A. L. J. 178 = 92, Ind.,, Gas. 463 « 27 Cr. L. J. 

Party .with title gaining possession by force 
of retaining the possession by force. ^ 43 C. L. 

12 ' 


s. 149 were not illegal. 24 
287=A. I. R. 1926 AIL 225. 
cannot have common object 
J. 245 = A. 1 . R. 1925 Cal 


Where the act which converted the accused into an unlawful assembly 
is the same as rendered them liable to punishment under s. 353 i. P. Code, separate 
sentences cannot be passed on them. 95 Cas. 75'4“27 Cr. L. J. 834=A. I. R. 
1926 Lab. 581. To sustain a conviction under s. 147, tbe common object stated in 
the charge must agree in essential particulars with the common object established 
by evidence. 4 Mys. L. J. 25. Where the accused has been punished for the speci- 
fic acts which constituted the object and purpose of the riot, the sentence under s. 147 
was cancelled. 26 Cr. L. J. 19=^3 1 ^^^* Cas, 499~A. I. R. 1923 Lah. 662. In a 
charge of rioting of which the common object is to enforce a right or supposed right 
to land, it is necessary for the prosecution only to show that the accused was not in 
actual possession at the time of the occurrence. ^ A dear distinction must be drawn 
between undisturbed and actual enjoyment of aright. 85 Ind.^ Cas. 711 = 26 Cr.L. 

T k67 In case of rioting use of force or violence in prosecution of common object 
inessential. A. I. R. 193^ Mad. 501=36 M. L. W. 407=33 Cr. L. J. 598=138 
Ind. Cas. 383=19320^0.505. In an offence under this section the fact that the 
Tud'ee is not able to convict five persons does not mean that the offence is not 
made out. 35 Or. L. J. I494=i934 A- L- J- 64o=A. I. R. 1934 All. 881. Separate 
conviction under ss. Ml and 347 are legal, but aggregate sentences should not exceed 
that for graver offence. A. I. R- ^93^ Pat. 335“" ^933 Cr. 0. 852— 13 P. L. T. 588=34 

cLrge^'for’ offence with one common object will vitiate conviction for offence 
with another common object. A. I. R. 1925 Pat. 152. If certain persons jointly 
enter on certain land in defiance of an order that has been passed under section 
111 Cr Pro Code though some may be guilty of the offence under s. 188 I. P. 
Code and others ofkbetment of that offence, nevertheless the common object of 
them all is one and the same. 26 Cr. L. 594-85 Ind, Cas. 818- A. I. R. 1925 
Cal Qot Where once a party entitled to possession forcibly takes possession, his 
retaining possession subsequently by force is not with the common object of taking 
possession by force and the opposite party has no right to eject them forcib y. 
26 Cr L.T. 9^=87 Ind. Cas. 9S=A. I. R. 1925 Cal. 1235. Certain persons who 
were found on the railway lines were arrested by the Police though they were not 
actually committing any criminal acts. They resisted the attempt to arrest and 
Tfisht^ensued Subsequently they were convicted under s. 147 I- P. C. 
conviction was wrong, as the arrest was without any justification. 90 Ind. Cas. 
cuDViCLiuA ^ cannot be altered into one under 

r?6owithoufa proper Charge being framed and accused tried thepunder. (1923) 
M W N 8ii= 18 L. W. 741. Where the common object as stated m chargn is not 
orov^, the Court of Appeal or reference cannot substitute another to sustain the con- 
virffM Its C L.T. 379. Where the Court thinks that a large number of persons took fiart 
fn 3 rioting but thare was doubt as to the identity of all exce^ four, a conviction 
unyrsTfy™^^^^ 0.&A.L. R. 1085 

Whin the offence committed by the accused is one offence, he cannot be convicted 
wneii uic 1 and itoj I P. Code. 1923 Lah. 91. Where the accused 

ITe'^t^the fctual’ possession of the land, though some years back the land was 
Told a a rent sale the accused were held not te be guilty, of the charge under S. .147 

of being members of an unlawful assembly, their objects being to enforce their right 

ot&euigme 200 ; see also 83 Ind. Cas. 523. Wnere there is 

L°fiJdin? thatlirst party nJtr patted with possession of the disputed house and that 
fhfsecind party was not given actual possession of that house the men of the 
second pLty who dismantled the disputed house and ploughed it up in the absence 
of the sLrants of the first party are guilty of an offence under s. 147- h P. C. i Pat, 

WbSe ini accused are charged with noting and hous^trespass and five of 
them are found to have had no common object, the conviction of the rest for noting 
JunsStoabie. 1923 Mad. 94 Where the accused has been punished for the- 
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specific acts which constituted the object and purpose of the riot, the sentence 
under s. 147 we cancelled ; .1923 Lah. 160. Any uiember of an unlawful assembly 
can be convicted under ss. 149 and 302, where a murder has been committed by one 
member of that assembly in pursuance of the common object. L. R. 4 A. 145 Civ 
Even though it waspiot proved that the object of the accused who were more than 
five ill number was as suggested by the prosecution namely to take forcible posses- 
sion of the bouse, yet when it is found that they came to the place and some of 
them assaulted the complainant the presumption is that the assault took place in 
prosecution of the common object, and that assault was not the original object 
with which the accused came to the place it must be presumed from the 
circumstances that it was formed at the time the assault took place. 69 
Ind. Cas. 633=23 Cr. L. J. 745. Where there is a b 07 ia fide dispute, as 
to the title to the land, there cannot be a conviction under s. 147 for taking away 
the crops of that land. 81 Ind. Cas. 45'= 25 Cr. L. J. 557. To sustain a conviction 
of rioting there must be a clear finding as to the common object of the unlawful 
assembly and the same should have been specifically stated in the charge so that 
the accused may have an opportunity of meeting it. 7 5 Ind. Cas. 731 = 25 Cr. L. J. 
43. A person cannot be convicted under this section for joining an unlawful 
assembly after common object ceases to exist. 81 Ind. Cas. 794=25 Cr. L. J. 1018. 
The accused cannot be convicted under this section for obstructing the cutting of 
of a haund has been ordered to be maintained by a Civil Court. 28 C. W. N. 

732=- A. 1. R. 1924 Cal. 996. A riot denotes a common object and where the common 

object of the accused person is expressed in the charge under s. 296 of the Indian 

Penal Code and the accused persons riot in prosecution of that object, they 
commit only one offence and not two. 25 Cr. L. J. 1x69=11 O. L. J. 693= 
1925 Oudh. 65. In cases of rioting under section 147 I. P. Code resulting in 
grevious hurt within the definition of section 325 L P. Code, convictions 
and saparate sentences under s, 325 are legal against all the the accused 
who actually joined in. the assault. 82 Ind. Cas. 473 ; but see 2 Mys. 

L. J. 51. Where the object of the accused who had been charged with being 

members of an unlawful assembly was to rescue a person who was being assaulted 
and in the course of rescuing him greivous hurt was caused, the assembly does, 
not become an unlawful assembly, i Pat 212 = {1922) P. 498. Where nine accused 
are charged with rioting and house-trespass and five of them are found to have 
had no common object, the conviction of the rest for rioting is unsustainable. 16 
L. W. 528 ; see also 26 C. W. N, 536=^36 C. L. J. 353. Where it was proved that 
the accused carried away a woman not merely to bring, pressure on her mother 
but also to marry her against her will they are guilty under s. 346 I. P. C. It was 
a necessary ingredient for completion of th6 offence under section 366 L P. Code 
to use force and a separate sentence under s, 147 is not justified. 4 Lah. L. J. 
322=1922 Lah. 410 ; see also 4 Lah. L. ]. 448 = 67 Ind. Cas. 721 ; 67 Ind. Cas. 729= 

23 Cr. L. J. 457 ; 1922 Lah. 405 ; 31 P. R. 1916 Cr. Separate sentences under s. 325 
s. 147 of the Penal Code are not illegal, but the sentences imposed ought 
not to be heavier than are justifiable in the circumstances of the case. 2 
Pat. L. T. 549= 6i Ind. Cas, 844=22 Cr. L. J. 460. A person who is the 
leader of an unlawful assembly whose common object is to assault passers- 
by commits the offence of rioting punishable under s. 147 of the Penal Code. 

24 Bom. L. R. 110=66 Ind. Cas. 192 = 23 Cr. L. J. 256. Where in pursuance 
of a decree of Court, the decree-holder was put in symbolical possession of property 
under Order 21, rule 85 C. P. Code, the judgment-debtor thereafter is only a 
trespasser, . and in taking possession of the property and ousting the judgment- 
debtor by force, the decree-holder does not commit an offence under s. 147 I. P. 
Code. 3 Pat. L. T. 335 ~ 23 Cr. L. J. 321. Where the petitioner though out- 
wardly pretending to try to pacify the mob, in reality incited the mob and took 
part in the doings of the mob to overawe the Government servants by attacking 
them and to cause loss to Government, property without provocation, he committed 
an offence under section 147 though he personally did no violence. (1922) Pat. 
31 1, Where the common object of the unlawful assembly was 10 cause grevious 
hurt and death is caused by any one of its members of the assembly who have not 
caused death can .be punished under s. 325 read with , section 149. 60 Ind. Cas. 
679 = 22., Cr. L. J. 279. ,, To substantiate a charge of arson under .section 436, read 
with section 149, it is necessary to find that either from the inception or at any stage 
of the occurance the accused . were actuated by the common motive to set fire to a 
house or that they knew that such an offence would be committed in prosecution of 
the common^^;,objec,t:.. TheiR S^ere, presence unless they did something, to aid ox 
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assist tlie principai culprit^ would not make them guilty. 6o Iiid, Cas. 667=22 C. L, J, 
267. In the absence of a definite that .five! or more people took part in the 
occurence, a conviction for rioting cannot be “sustained. 14 L. W, 588; see also 
19 , A. ,L. J. 487 = 63. Ind., Cas. 1 57 =,22 Gr. L. J. 621... In the absence , of a '. finding as 
to the existence of an unlawful assembly a conviction under section 147 I. P, C. 
cannot be "maintained, r Pat. L. T, 606= 54 Ind. :■ Cas. .773=21 Gr. L..J.' '165. ^Siieh 
common object must be established by evidence and cannot be inferred, ' 52 Ind.' 
Cas. 494. Where the Court found that the common object of an unlawful 'assembly 
was to commit .theft, but not which of the persons composing the . unlawful assembly 
removed . the property stolen, it is, illegal to convict them ..both under section 147 
and s. 3791. P. Code and to pass separate, sentences for each offence.' :'i Pat. L. T. ' 
,623=56 Ind. .Cas. 5i2.= 2i Cr. , L. J. 480. .'....Where ..a person . is constructively made 
liable for the acts of another under section 147, I. P. Code, it is specially necessary 
to set out in the charge, the common object of the assembly. 53 Ind. Cas. 488=20 
Cr. L. 760. The burden of proving the charge substantially as drawn lies on the 
prosecution and if it is not established affirmatively that the land oq which the 
alleged riot took place was in the actual possession of the Government the 
charge as alleged was not proved and the petitioners were not guilty of 
rioting with the common object stated in the charge. 23 C. W. N. 693 = 30 
„C. L. J. 19= 52 Ind.' Cas. 881 = 20 Cr. L. J. 72,1. 'The real difficulty in cases'of 
charges under s. 147 of L P. C. is to find whether individual accused who deny 

their presence at the offence were members of an milawfu! assembly and conse- 

quently it is the duty of the Appellate Court to discus the evidence as against 
each of the accused. 40 C, 376; ig Cr. L. J. 200 = 43 Ind. Cas. 6t6. Where the 
alleged common object of an unlawfiil assembly fails the accused persons cannot 
be convicted under 5.147,!. P. Code. 4 Pat. L. W. 120 = 46 Ind. Cas. 709=19 
Cr. L, J. 789. Where a part of a tenant’s holding was under water, and the landlord 
gave the right of fishing therein lease to a stranger who wanted to catch fish but 
was opposed by the tenant that it having been found that the tenant was 

in possession, he had a right of private defence, as against the landlord’s lessee, 
and he and his party could not be convicted of rioting as the right of private defence 
had not been exceeded. 5 Pat. L. W. 101=46 Ind. Cas. 443“ 19 Cr. L. J. 733 ; 

see also 15 A. L. J, 47. Where the members of an unlawful assembly assaulted 

police-officers and rescued a woman arrested by police under a warrant, inaccurately 
issued, they can be convicted of an offence under s. 147. 19 Cr. L. J. 390=57 

P. L. R. 1918 = 9 P. R. 1918 Cr. ; see also 2 Pat L. J. 18. A conviction under this 
section cannot be made on suspicion. 15 A. L. J. 850.” Where a certain person was 
engaged in certain celebrations on the occasion of a recognised festival and a gentle- 
man feeling annoyed by the noise interfered without any legal justification seized a 
drum belonging to those persons and otherwise interfered with them thereby 
provoking them into an assault on him, held that there was no riot but that persons 
who actually assaulted him were guilty of an offence under s. 352, i8 Cr. L. J. 543 
= 39 Ind. Cas. 687. Where the charge simply stated that the accused were guilty 
of rioting, and the accused complained during the trial that the charge did not state 
what the common object was, it cannot be said that they were not prejudiced by 
the omission in the charge. 16 Cr, L. J. 809 = 31 Ind. Ca». 825. The first reports 
made to the Police in riot cases are not safe guides to charge the persons named 
therein, for friends and relatives of the real culprits are more often than not promis- 
cuously implicated. 107 P. L. R. 1916=43 P. W. R. 1916 Cr, =17 Cr. L. J. 450=36 
Ind. Cas. 450. Where the accused were simply defending themselves against the 
attack made upon them by the opposite party, /2^/^ that they were not guilty of an 
offence under s. 147. A. W. N. 1886, 254. Only persons actually armed with 
deadly weapons can be charged under s. 148, 146 Ind. Cas. 321 = 100, W.N. 
557=1933 Cr. C. 780= A. 1 . R. 1933 Oudh. 333. In the absence of evidence to 
show conspiracy to kill or injure deceased accused cannot be held guilty under 
s. 147 and log. 137 Ind. Cas. 65 = 35 145“ ^932 Cr. C. 278 = 33 Cr, L, J. 

375s=A. LR. 1932 Lah. 254. Some accused caused death of person but others 
were only members of unlawful assembly and did not take part in attack on 
murdered man former were sentenced to seven years’ rigorous imprisonment while 
the latter were sentenced to five years. 134 Ind. Cas. 1041 = 35 C. W. N. 345 = 33 
Cr. L. J. x=A. 1 . R. 1931 Cal. 606. 

In the case of a riot and fight between two opposing factions, the members 
of each party cannot be tried together in one trial on a charge under s. 247 I. P. C. 
The reason is that the common object of the two factions is not the same. L, B, R, 
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275. Where a large niunber of .men . assembled with the common 
■ criminal force to police-officers and of repsting 
i unjustifiable assault: ..takes, place in the 
which may, not' '.be ■.lawful,' .the .:,.persaiis, 

■,^ 34 ." 

V* >.* j --- armed with deadly weapons and 

bad been tried and convicted' under section 14S of the 1 . P. C , held 
armed could be convicted under s* 148 and that the olners 
A person cannot be properly con-, 
a; ■-"'da:.''VO'bjeGt':''.'Of .'■the 
.Where ■the''com'in^oii,'".objeGt 
the .charge and there 'i,s\no question, .. i.n 
t, a conviction for rioting . with,.. 
ght be no. express finding a.s to,, the com-. 
ny way prejudiced by the absence of such 

8 Or. L. J. i29==:36€/is8=: i lnd. Cas^. 794. 

ition of law that a conviction under s. I 47 


(1872-1892,, . 

object of assaulting or using 
any action on the part of the police, and an 
altempt of the police to make an arrest, ^ v ^ ^ 

assembled may all be properly found guilty of not. 

Where a number of persons some of whom only were 
others, are not,,, 
that only those who were 
could only be convicted under s. I 47 ' 

victed of rioting, if the charge does not declare what was the common 
assembly by which the riot was committed. 26 C. 630. W!::r: t.:: : 
of an unlawful assembly is clearly set out in 
the lower courts as to the common object so set out, 
object set out is good, even though there 
mon object, if the accused has not been 
finding, 8 C. L. J, 69=12 C. W. N. 944 

It cannot be laid down as a general propL-.,--- -- tt 

of the Penal Code cannot be supported, whenever the common object of the assembly 
as stated in the charge is not precisely made out, the question in each case being 
whether the common object established, agrees in essential particulars with the 
common object as stated in the charge. 36 C. 865=* 13 C.W.N, 801 =4 Ind. Cap 19- 10 
Cr. L. J. 471. The degree of force which may be lawfully used In the suppression of an 
uniawfui assembly depends on nature of such assembly* for the force used must always 
be moderated and proportioned to the circumstances of the case and to the end to be 
obtained. 21 M. 249. Where in a case of riot, a person is killed, all the members of 
the unlawful assembly i. e., those that were successful and those that were not* are 
guilty of culpable homicide not amounting to murder. 7 W. R. Cr. 103. The inten- 
tion of the parties was not to enforce a right or a supposed right_ ; but they intended 
to maintain the actual subsisting enjoyment of a right then existing in an undisturbed 
condition ; that they could no be convicted for being members of an unlawful 
assembly, 23 W. R. Cr. 25. The accused armed with lathies went to cut down cer- 
tain trees, knowing that the other party claimed the right and title in those trees, and 
knowing also that the other party would resist them. A fight ensued and several 
people were injured. Held, that they were properly convicted under ss. 147 and 
^23. 24 A. 298=: A. W. N. 1902, 58 ; see also 3 N. W. P. 174. Separate sentences 
passed upon persons for the offences of rioting and hurt are not legal where it is found 
that such persons individually'did not cause hurt- 14 Cr. L. J. 66=^18 Ind. Cas* 402 
«4o C. 311 5 see also 9 U. L. T. 362= 12 Cr. L. J. 124-9 Ind Cas. 727= mh M. W. 
N, 130 ; bat see 14 Cr. L. J. 625-17 O, C. 184-25 Ind. Cas.633. The members of 
a kligious community or denomination have every right to pass through the King’s 
Highway in procession for purposes of religious worship. Assaulting a religious 
procession with the common object of disturbing it, amounts to rioting. 13 Cr. L. J. 
532—15 Ind. Cas. 8 o 5 . Where rioting is completely proved, and over and above that, 
the commission of another offence, either hurt or grievous hurt is also proved, sepa- 
rate convictions and separate sentences for each will be proper. S. C. 125, Oudh. It 
is doubtful whether separate convictions under ss. 147 and 327 I. P. Code, are legal 
8 C. L. R. 39^>. lu cases of rioting, it is not permissible to base a conviction upon a 
hypothetical state of facts, which is quite unsupported by evidence, which was never 
put forward by the prosecution and was never suggested to the accused as being the 
case they had to meet, ii C. L. J. 270-11 Cr. L. J. 245-5 Cas. 77L It is al- 
together improper for a Magistrate to deal with a charge of riot against seven diffe- 
rent persons in the same proceedings, and at one and the same time, when it is 
obvious on the face of the evidence that there could not be common object'^ 
animating all of them. A. W. N. 1881,28. Where a public servant received a blow 
from a stick while trying to quiet the riot, but the evidence to show who actually 
struck it is discrepant, it is not lawful to frame a separate charge under s. 332, Penal 
Code, against any one of the rioters in particular. 14 P. W. R. 1912 Cr.— iii P. L. R, 
1912=15 Ind. Cas. 92— 13 Cr. L. J 460. Where the accused was convicted under ss. 
147 and 448 L P. Code and the common object of the accused was to prevent 
complainant from entering into possession of the land, that the con- 

viction under s. 147 was right. 8 Ind. Cas. 880-9 M. L. T. 167=11 Cr, 
• L. 1 727,* 

Warrant -—Bailable" — ^ — N ot Comjpouq- 
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Charge . — I (mme and oi/ice of Magisira^eefCw) htxthy charge you {name of the 
accused) as follows : — 

That you on or about the ' day of at 

were member of an unlawful assembly, and, in prosecution of the common object of 
such assembly, lo wit, committed the offence of 

rioting, and that you thereby committed , an offence punishable under s. 147 of the 
Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

148. 


Rioting, armed with a deadly 
weapon. 


Vvhoevei is guilty of rioting, being armed with a deadly weapon, or 
with anything which, used as a weapon of oifence, 
is likely to cause death, shall be punished with 
imprisonment of either description for a term 
which may extend to three years, or with fine or with both. 

LatliL— Whether a deadly weapon. 15 A. 19. 

Scope.-— 'If one of the members of an unlawful assembly is armed with a deadly 
weapon, or a weapon of offence, the other members of the assembly cannot 
be charged under this section. It is only the actual persons, who are so 
armed who can be charged under the section. 22 C. 276 ; 29 Ind. Cas. 
78. A. I. R. 1934 Lah. 632^35 P. L. R. 518 ; A. I. R. 1933 Oudh. 333= 
2933 Cr. C. 780=10 O. W. N. 557==X4b Ind. Cas. 381. In order to convict 
a person under s. 148, it must be shown that each individual person charged 
was himself armed. 7 C. W. N. 512. In cases of rioting, the t\yo parlies must 
be separately tried, since each of them constitutes an assembly with a common 
object quite different from that of the oiher party. S. C. 75 Oudh. The only way in 
which one person can be made liable for the acts of another is under s. 149 23 C, 276. 
Where one of the several persons charged with rioting armed with deadly weapons 
only is proved to have been possessed of a gun, it is illegal to convict others who 
had no such dangerous weapon of an offence under s. 149. 16 Cr. L.J. 446=29 Ind. Cas. 
78 Rioting armed with stout-made bamboos is rioting armed with deadly weapons 
I Weir 70 Where there is conflicting and perjured evidence brought before Court, 
one sure ground for conviction or acquittal is to proceed by marks of injury on person 
of accused, 1931 Cr, C. 71 1- A. I. R. 193c All. also 32 Cr. L J. lop^ 

AIR I93t AIL 712. Where substantive offence under s. 326 has been 
committk in prosecution of common object by some member of the unlawful 
assembly all can be convicted under s. 326 read with s. I49> even though no con- 
viction under s. 148 is passed. 1933 W. N.^ 109 = A. 1. R. 1933 Mad. 842. If right 
of private defence is not established, claim of title though donaff wfll not avail A. 
I. li 1932 Pat 215 = 13 P. L. T. 288=1933 Cr. C. 496=33 Cr. L J. 864= n Pat 523 ; 
see also 1933 Cr. C. 1426= A. L R. i933 Smd, 386. t orce or violence may be directed 
against inanimate object A. I. R. 1935 P^sli. 65. Proof of carrying deadly weapon 
is uecessary. Crowbar used merely to destroy bridge is not weapon A. I. R. 
1935 Pesh. 65. Spear or lathi is deadly weapon. A. I. P* ^933 Oudh. 52. 
Bamboo sticks two Inches in thickness are deadly weapons if they are used on a 
vulnerable part of the body. 1929 M. W N. 583. Section 149, k P* Code constitutes 
a separate offence of its own. Hence if persons who are not cat rying deadly wea- 
pons themselves are rioting and are found to be guilty they can only be found guilty 
where s. 148 is coupled with s. i49 k P. Code. 1929 M. W. N. 888 ; see also 1 14 Ind. 
Cas 30 Cr L f . 307 = A. I. R. 1929 Nag. 14. A person who is a member of an 
unlawful assembly is guilty under s. 148, Indian Penal Code, when he himself is not 
armed with a deadly weapon, but some other member of the assembly is so armed. 
Section 148 does not merely provide for a heavier punishment m certain cas^ 
deals with an aggravated form of rioting. 96 Ind. Cas. 158=27 Or. L. j. 594= A. L R. 

Mad 741. A conviction under s. 323 I. P. Code while the charge was one under 
s ils is not illegal. 73 Ind. Cas. 93^-24. Cr. L. J. 708=1923 Lah 326. A charge 
for an offence under ss. 148 and 149 JS an incongruous and impossible chaige. A. I. 
R. 1924 Pat. 380=4 P.L. T. 503 = 24 Cr L. J. 407=72 Ind. Cas. 519. 

Sentence.— As regards amount of sentence vide, 1929 M. W. N. 888. 

If from the evidence it can be clearly established what the common object m a 
case of rioting was the mere fact that such charge does not, contain an allegation of 
“common object is not a defect that will necessarily invalidate the conviction. Where 
two common objects are alleged and one is dearly proved upon the evidence then 
the fact that the other common object, which is alleged; has not been proved, will 
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not exonerate the accused from liability, and even if there be any irregularity in the 
form 'in which the evidence for the prosecution might have been presented, it cannot 
be rel-’ed upon in revision before the High Court, if such irregnlaruy has not occas- 
sioned any miscarriage of justice. 2 Pat. L. J. 541. Where the accused were in 

possession and went to the field armed with sticks to maintain possession, they can 
not be convicted under this section. 17 Cr. L, J. 391 = 35 Ind. Gas. _^823. Where in a 
Sessions ^'ase, the jury found that the common object of an unlawful assembly was to 
obstruct the police, and that the violence used to the police was the element which 
rendered the members of the unlawful assembly guilty of rioting, Mu/ that separate 
sentences could not be passed for rioting under section 148 of the Penal Code, and 
for assaulting a public servant under s. 153 of the Code. 19 C. 105. A person found 
guilty under both ss. 324 and 148 h P. Code can be sentenced only under one and 
the other of the two sections. 35 P. L. R. 587=^934 Cr. C. 944= A. L R. 1934 Lah. 
614. In conviction for rioting it does not much matter who the aggressors are. 1923 
M.‘W. N. 583. 

Proosduro. — Cognizable— Warrant — Bailable— Not compoundable Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 

149. If an offence is committed by any 
Every member of unlawful member of an unlawful assembly in prosecution 
assembly gu.hy of offence com- common object of that assembly, or such 

as the members of that assembly knew to be 
likely to be committed in prosecution of 
that object, every person, who, at the time of the committing of that offence, 
is a member of the same assembly, is guilty of that offence. 

Scope. — ^Violence used by one member of an unlawful assembly, in prosecution 
of the common object makes all the members rioters (section 146). In like manner, 
every offence which he commits in prosecution of the common object becomes the 
offence of all. And further if he commit an offence which, although it cannot be 
said to be committed in prosecuting the common object^ is yet such an offence as 
was likely to be committed, all are deemed to be participators in his guilt. The 
nature and object of the assembly must determine what act done and what offences 
committed by any one of its members become, under this section, the acts and offence 
of the whole body. Minor offences against person and property are the^ common 
and natural consequences of a tumultuous gathering of persons with evil intentions 
and grave offences of a like nature may equally be the probable result where the 
common object is one which implies violence. But there is a limitation to this 
law extending to many persons the actual guilt of one, which seems reasonable and 
consistent with the terms in which the section is expressed, viz. that the offence, if 
wholly beside the common object, is not to be imputed to the whole assembly, — 
Morgan and Macpherson. The object with which persons may set out may be 
that of causing hurt but if they know that those persons whom they accompany are 
carrying deadly weapons and that if such deadly weapons are used it is likely to 
cause grievous hurt to any one, the charge against the accused is properly framed 
under s. 149. 1929 M. W. N.888. Section 149 of the Penal Code does not define 
any definite offence but merely provides that in certain circumstances persons may 
be convicted of an offence under the Indian Penal Code provided always that certain 
conditions are complied with. Therefore an accused has no right to have that 
section mentioned in the charge and it cannot be said that any prejudice is caused 
by the failure to mention the section in the charge. 7 Pat. 484=9 Pat, L, T. 73 ^== 
39 Cr. L. J, 648= A. I. R. 1928 Pat 454. Once common object is arrived at, prepara- 
tion towards it resulting in offence makes them all liable. A. I. R. 1930 Mad. 858, 
Each member of unlawful assembly is guilty of murder, if murder was committed in 
prosecution of common object. A. I. R. 1923 Lah. 441. Section 149 ought to be 
strictly construed. The prosecution of the common object must mean something 
immefiiately connected with it. A. I. R, 1927 Sind. 108 = 21 S. L. R. 159=28 Cr. 
L. J, 61 = 99 Ind. Cas. 93. Section 149 is an offence in respect of participation. 
The guilt of the participator shall be guilt of the principal. A. L R. 1926 Pat. 
253=5 Pat. 238=7 P. L. T, 178=27 Cr. L, J. 512=93 Ind. Cas. 976 ; see also 92 Ind. 
. Cas. 463=A. 1 . R. 1926 All. 225=24 A. L. J. 178=27 Cr. L. J, 287. No offence is 
punishable under s, 149 alone. There must be some substantive offence charged 
, to be read with under s. 149. A. L R. 1925 Pat. 117=6 P. L. T. 330=3 Pat. 870= 
,26 Crj„L. - J. 426. When a person is found to be amongst a mob of rioters, the law 
presumes Itliat.he .shares their common obiect and intention. If he does not share 
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that common object and intention, the onus is upon him to prove his innocence. 
A, I. R. 1934 AIL 776. If members of unlawful assembly knew that murder would 
be likely to be commiU^^ in prosecution of common object, unlawful assembly is 
responsible for the murder. A. L R. 1932 Lah. 367=33 Cr. L. J, 460=34 P. L. R. 
449=1932 Cr, C. 485 ; see also A. I. R. 1932 Oudh. 247 = 9 O. W. N. 437 = 33 Cr, 
J*,Sb6 ; A. 1. R. !933 All. 535= 1933 Cr. C. 870. Where conspiracy is to commit 
dacoity and murder is committed by one of the dacoits in commission of dacoity, 
other dacoits should not be convicted under s. 302/149. A. L R, 1933 Lah, 977 ,* 
see also A. L R, 1933 Oudh. 53=34 Cr. L. J. 101=9 W.'N. 977 = 1933 Cr. C. 93 

= ^0 Ind. Cas. 892 ; A. 1. R. 1983 Lah. 1075. In case of assault with lathis conducted 
by several persons every member is equally guilty. 1933 Cr. C. 926 = A. I. R. T933 
All. 582, Where the comnaDii object is not to commit grievous hurt and grievous hurt 
is caused but by whom caused is not known, conviction must be under s. 332. A. 
i. R. 1932 Lah. 159 = 31 Cr. L. J. 679=1933 Cr. C. 304=144 Ind. Cas. 67. In case of 
conviction and separate sentence for act constituting conspiracy, separate sentence 
for offence under s, 120B is not necessary. A. I. R. 1933 Lah. 977 ; see also 67 

L. J, 35 5 = A. L R, 1934 Mad. 565. 

Where both parties are armed and prepared for fight and the riot is premeditated, 
there is no right of private defence unless it can be shown that the object of the 
assembly was to repel forcible and criminal aggression. 1929 Cr. C. 577 = A. L R. 
1929 Pat. 705. 

The accused who were proved to be the aggressors went to the spot armed in 
order to assert a supposed title and to establish possession by force. A murder was 
committed in prosecution of the common object by rioters. Held^ that accused were 
rightly convic:/:d under section 302 read with s. 149 I. P. Code. 1929 M.W.N. 899 ; A. 
1. R. 1929 Pat. 523= 1929 Cr. C. 283. There is nothing unlawful on the part of five or 
more persons in congregating together for exercising a lawful right and resist 
opposition if necessary, provided they do not exceed the limits of the right of private 
defence of their property or persons and if some one or more of them exceed that 
right, unless the individuals can be identified, the mere presence of the accused at 
or near the spot is not sufficient to bring home to them guilt for the acts of other 
who exceeded their rights. 97 Ind. Cas. 54=27 Cr. L, J. I078 = A. I. R. 1927 Pat, 
27, Statements of members of an assembly made at the time are admissible to 
prove unlawful purpose in a charge against promoters. 5 Cr, L. J. 115, 

When different acts are done by members of an unlawful, assembly in further- 
ance of common object, all are constructively guilty of the offence committed by any 
member. loi Ind. Cas. 485 = 28 Cr, L. J. 453 ; see also A I. R. 1926 Lah. 51*6=26 
P. L. R. 267 = 27 Cr. L. J. = 9i Ind, Cas. 39 ; A. I, R. 1924 Rang. 291 = 3 Bur 
L. J. 49=25 Cr. L. J. 1305 = 82 Ind, Cas. 473 ; 1929 M. W. N. 888 ; A. I. R. 
1934 Rang. 30=1934 Cr. C. 243=148 Ind. Cas. 1064 = 35 Cr. L. J. 863. 

When a number of accused were charged with murder, rioting, causing 
grievous hurt, etc., and the evidence showed that the death was caused by one with 
a blow with a lathi, the other accused cannot be responsible unless the principles 
of ss. 34 and 149 I. P. Code are applied to their case. The sentences for grievous 
hurt and the fatal injury should be concurrent as they were caused in the course of 
the same transaction. 85 Ind. Cas. 845 = A. 1. R. 1923 Lah. 322. 

Evidence of statements made by members of an assembly the promoters of which 
were charged with offences under s. 335 read with s. 149, I. P. Code of their deter- 
mination to force their way, through the police forms evidence of a part of the res 
gastae and is admissible to indicate the promoter’s intention to ignore the police 
orders that had been communicated to sections of the crowd. 3 Rang. 352 = 90 
Ind. Cas. 918 = A. L R. 1925 Rang. 354. But in all cases under s. 149’ the oral 
evidence must generally be approached with caution and carefully scrutinized. 149 
Ind. Cas. 210=35 Cr. L. J. 919= A. I. R. 1934 All. 776. Offence committed must be 
immediately connected w'iih common object of assembly. A. 1. R. 1935 Oudh. 52. 
When offence was committed by one member of unlawful assembly, person charged 
as being member can be convicted of substantive offence. A. 1. R. 1935 Sind. 34 ; 
see also A. 1. R, 1935 Oudh. no ; A. 1. R. 1935 Oudh. 190 ; A. I. R. 1935 All. 362. 
Where it is not proved that five persons look part in the assault accused cannot be 
held constructively guilty of murder under s. 149 read with s. 302 of the Penal Code 
because $. T49 only applies where there is an unlawful assembly. 85 Ind. Cas, 371 
= A. L R. 1925 Lah. 532 = 26 Cr. L. J. 531 = 6 Lah. L. J. 434. 

Where it cannot be held that the common intention was to cause death, but was 
to Cause grievous hurt or that all the members of the unlawful assembly at least 
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knew that grievous hurt was likely to be caused' the accused be convicted 

under s. 325 read with s, 149. A. I. R. 1923 Lali. 43 ; 10 0 . W. N. 7=sA, I. R. 
1933 Oudh. :148. 

Where there is considerable divergence between the case for the prosecution 
and the case for the accused in a case of rioting and there were several accused it is 
the duty of the trial Court as well as the Appellate Judge to examine the 
evidence carefully so as to show that he was fully convinced upon the consideration of 
the pros and cons of the case that the prosecution story was true. 4 Pat L. T. 
502== I Pat, L. R. Cr. 55^72 Ind. Cas, 519= 24 Cr. L. J. 407. 

The dehniiion of offence under s. 149 h P- Code does not cover offence under 
special Acts. 72 Ind. Cas. 360=524 Cr. L. J. 360 ; see also A. L R. X929 Mad. 880=5= 
52 M. 882= 57 M. L J. 114=1929 M. W. N, 522 = 30 Cr. L. J. 864=iiB Ind, Cas. 
68 ; 17 L. W. 21 — 1922 M. W. M. 802 ; 21 Cr. L. J. 418= 56 Ind Cas. 210. 

If the members of an assembly act with the common object of exceeding their 
right of private defence they are not only all generally guilty of rioting but also of 
the particular offence constituted by such excess of user. If one member exceeds 
that limit every other member shares with him the guilt of his act. 2 Pat. 495- Rach 
member of an unlwful assembly is guilty of murder if that murder was committed in 
prosecution of the common object of the assembly. 1923 Lah. 44^ ; see also 1923 
Lah. 322. If a member of an unlawful assembly is to be found constructively guilty 
of an offence of which the princip iHs guilty and not soma other offence. If the 
rest of the accused are not constructively guilty of the same offences as the principal 
offender, they cannot be found guilty under section 149 at all. i Pat. 75 3=^4 Pat. L. T. 
213=71 Ind. Cas. 113=24 Cr. L. J, 65. In a charge for being members of an 
unlawful assembly and for culpable homicide, the defence set up was private defence. 
The Court found the prosecution story to be false. Held, that the accused need not 
plead and prove the right of private defence. 2 Pat. L. R. 217 Cr. Ordinarily if accused 
persons go armed with spears in superior force intending to carry out by force their 
object of bringing away a woman which they know the persons having custody of 
the woman will resist, each of the accused must be taken to have known at least that 
a death caused by one of his party was likely to be caused. 83 Ind. Cas. 714=1924 
All. 670 ; see also 26 Cr. L. J, 763=* A. I. R. 1925 Lah. 371=86 Ind. Cas. 347* 

The offence of causing grievous hurt under s. 326 is not a minor-offence, or an 
offence involved in the offence under s. 304, coupled with s. 149 ; therefore a person 
accused of and charged with the latter offence cannot, in the event of the charge 
not being sustainable, be convicted of an offence under s. 326. 6 C. W. N 98. 

Where a wound inflicted on a certain person cannot be regarded as the result ^ of 
a common enterprise in which the accused were engaged, a conviction under section 
324, read with section 149, is wrong, 7 C. W, N. 512. 

This section is not intended to subject a member of an unlavvful assembly to 
punishment for every offence which is committed by one of its members during the 
time they are engaged in the prosecution of the common object. In order to bring 
a case under this section, the act must bs done with a view to accomplish the comnion 
object of the unlawful assembly, or it must be proved that the offence was one which 
the accused knew would be likely to be committed in prosecution of the common 
object 5 Bom. L. R. 1924 ; 6r. P. R. 1887 Cr, The word ‘‘knew ’ indicates a state 
of mind at the time of the commission of the offence and not knowledge acquired 
in the light of subsequent events. 17 Ind. Cas. 408. The prosecution of “common 
object', in section 149 of the Penal Code means something immediately connected 
with the common object. 21 S. L. R. 159 = 28 Cr. L. J. 61 = 99 Ind. Cas. 93 = A. L R. 
1927 Sind. 108. The word “knew” in s. 142 has been advisedly used and cannot be 
made to bear the sense of “might have kuown.'‘ 27 Cr. L. J. 547 = 93 Cas. 1043 = 

A. L R. 1926 Lah. 419. Section 349 is wide enough to cover the principle of 
s. 34. 95 Ind. Cas, 594=27 Cr. L. J. 818. Separate sentences may be passed 
under s. 147 I. P. Code and any other section which becomes applicable to 
to the accused with reference to the terms of s. 149. 97 fnd. Cas. 804, Where in the 
course of a free fight between two parties a member of one party struck a blow at a 
member of the other party which resulted in his death every member of the party 
is guilty of the offence if the evidence does not disclose the actual person who in- 
flicted the injuries. 95 Ind, Cas. 766=27 Cr. L. J. 846=13 O. L, J. 204. The term 
“offences*^ as used in this section does not include an offence under the Railways Act 
or the Malabar Martial Law Ordinance, 20 L. W. 914=1925 Mad. 239. Prepara- 
tion towards common object is prosecution, A. L R. 1930 Mad. 257. 
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ProoedDre*-^CogiiizabIe or not cognizable according as arrest may be made 
without warrant for the offence or not— Warrant or summons according as a warrant 
or summons may issue for the offence — Bailable or not bailable according as the 
offence is bailable or not— Not compoundable— Triable by the Court by which the 
offence' is triable. ^ 

Charge. — I {name and office of Magistrate^ etc) hereby charge you (?tame of the 
accused) follows 

That you ' on or about the — day of— at— at — , were a member of an unlawful 
assembly, the common object of which ^B.^-^{speczfy the object) and that while you 
were a member of the said unlawful assembly, another member {name the member) 
of the said assembly, emsedi {specify theoffence) to— and you are thereby under 
s. 149 of the Indian Penal Code, guilty of causing the said {offience) an offence 

punishable under s.-" of the Indian Penal Code, and within my cognizance (or 

within the cognizance of the Court of Session). 

And I hereby direct you to be tried by the said court on the said 
•charge. 


150. Whoever hires, or engages, or employs, or promotes, or connives at 

the hiring, engagement, or employment of an? 
o?^;Ss^'.TorS4S^a"^ P™on.o),in“o?b.comean,eLbfof J 
sembly. iawful assembly, shall be punishable as a member 

of such unlawful assembly, and for any ofience 
which may be committed by any such person as a member of such unlawful 
assembly, in pursuance of such hiring, engagement, or employ ment, in the same 
manner as if he had been a member of such unlawful assembly, or himself com- 
mitted such offence. 


Nofees. — ‘'Affrays attended by much violence, and occasionally ending in death, are 
committed in some parts of India by persons either hired or employed for such work 
alone, or who are not or may not be ordinarily retainers or labourers in the service of 
the persons hiring them. The object of this section seems to be to bring within the 
reach of the law, those who are really the originators and instigators of the offence 
committed by such persons. The ordinary law of abetment might be sufficient to 
punish those who, by hiring or engaging others, instigate them to join an unlawful as- 
sembly. But if the prime agent keeps aloof, and the work of hiring, although 
known to him, is left entirely to his managers or servpts, he will probably succeed 
in evading the ordinary law. The terms of this section therefore extend not only to 
acts of instigation by the master but to acts of instigation when done by others, his 
agents, and knowingly permitted, or connived at, by him. 

“To support a charge under this section, there must be proof (i) of an unlawful 
assembly ; {2) of an offence (if an offence was committed by the members of that 
assembly) ; (3) of the complicity, by hiring, connivance or otherwise, of the person 
charge. Direct evidence of hiring etc., may not often be procurable ; and it will be 
still more difficult to obtain such evidence where the charge is one of promoting the 
hiring or conniving at it. The relation of the parties, their conduct, and the circum- 
stances, generally, must furnish grounds of presumptive proof in such cases . — Morgan 
and Macpherson, Section 157 is not of wider application than section 150. It pro- 
vides for an occurrence that may happen and makes the harbouring, or receiving or 
assembling of persons, who are likely to be engaged in any unlawful assembly, an 
offence. Here also as in s. 157, the law contemplates the imminence of an unlawful 
assembly and the proof of facts which would go to constitute an unlawful assembly. 
29 C. 214—6 C. VV. N. 143. Where a person was charged under s. 304, J. p. Code 
read along with s. 150 and the jury holds he was not guilty of culpable homicide, be 
cannot be convicted of constructive culpable homicide under s. 153. 85 Iiid. Cas. 818 

-26 Cr. L. J. 594=A I. R. 1925 Cal. 903. 


Pl'ocedure.— Cognizable— Warrant or Summons according to the offence com- 
mitted by the persons hired etc. — Bailable^ or not bailble as in the offence — Not- 
Compoundable — Triable by the Court by which the offence is triable. 


Oh.mgB.--A (name and office of Magisiaate^ etc.) hereby charge you (nazne of the 
accused) as follows % — 

That you on or about the day of , at .hired (or engaged or employed 

or promoted) [or promoted (or connived at) the hiring (or engagement, or employ- 
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[S.;:i52 


Knowingly joining or conti- 
nuing in assembly of five or 
more persons after it has been 
commanded to disperse. 


inent) of] one XY to join as (or become) a member of an unlawful assemblyj and that 
the said XY as a member of such assembly in pursuance of such hiring (or engage- 
ment or employment) committed {specify offence) and that yon have therby committed 

an ofence punishable under ss. 150 and {state the substantive offence) of the 

Indian Penal Code, and within my cognizance (or cognizance of the Court of 

Session). ' ^ . , , , ^ ■ ■ 

And I hereby direct that you be tried by the said Court on the said charge. 

151. Whoever knowingly joins or continues in any assembly of five or 

more persons likely to cause a disturbance of the 
public peace, after such assembly has been law- 
fully commanded to disperse, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine, or 

with both. , ^ , ■ ■ . , . , 

Explanation —If the assembly is an unlawful sssembly within the meaning 
of section i 4 i, the offender will be punishable under section 145 . 

Burden of proof— The prosecution should prove that the assembly was in fact 
likely to cause a disturbance the public peace. 22 P. Pv. 1887, Cr. 

Scope —The offence consists not in any unlawful assembly, for there may be none, 
but in the desobedience to the mandate of the law, which, under the particular circums- 
tances indicated here, has ordered the assembly to disperse. Suppose five or more 
oersons meet together on a lawful occasion : a command to them to disperse would 
not be a lawful command and the offence here comtemplated would not be committed. 
But if the time and pluce of assembly make it likely that a disturbance of the public 
oeace will be caused, the disobedience to the command to disperse constitutes the 
offence hereby made punishable. If two persons are quarrelling m a public place, an 
assembly of five or more composed of these persons and of bystanders, appears one 
likely not only to cause obstruction, bnt a disturbance of the public peace ; and 
knowingly to loin or continue in such an assembly alter the order to disperse, may be 
an Morgan and Maepherson, Playing music before a mosque in difiance 

of an order to disperse by a Police Sub-Inspector is an^ offence under this s^tion, 
22 A. L. T. 1049=1925 All. 165. On a charge under this section it is not sufficient 
to establish merely that in the opinion of the Magistrate, who ordered the particular 
assembly to disperse, such assembly was likely to cause a disturbance of the public 
peace It is necessary to establish by evidence to the satisfaciion of the Court 
that the assembly was in fact likely to cause disturbance. 3 Lab. L. J. 529:^69 
rn<; L T. >?. Cotnmon object of assembly determines whether it is 

SlawfuY H^nd. Cas%7o=i5 N. L. J. 90=34 Cr. L J. 224=A, L K. 1933- 
Nag Where requisite condition of s. 127 Cr. Pro. Code is wanting command 

is nJt lawful. A. I R. i933 Nag. 277-193? Cr. C. 1064-34 Cr. L. J. 705- 144 
Iiid Cas. 232. This section has not application to cases where the assembly was 
Tinl?iwful*from its inception or had become so before the command for disposal was 
given. 15 Lah. 610-150 Ind. Cas, 24 = 35 Cr. L. J. 5094-36 P. L. R. 126= A. 1. R. 
i934 Lah.243‘ 

Prooediire.— Cognizable— Summons— Bailable— Not compoiindable— Triable by 
any Magistrate. 

152. Whoever assaults or threatens to assault, or obstmets, or attempts 

to obstruct, any public servant in the discharge 
Assaulting or obstructing gg public servant in endeavour- 

public secant when suppress- disperse an unlawful assembly, or to 

ing not, &c. suppress a riot or affray, or uses, or threatens, 

or attempts to use, criminal force to such public servant, shall be punished 
imprisonment of either description for a term which may extend to three years, 
or with fine, or with both. 

Scope.— This section contemplates an assault or obstruction to some particular 
public servant. 19 C. 105. The offence of assault is defined by section 351. 
d<nowledge of the fact that the person obstructed is a public servant although it is 
not expressed in the, definition, no doubt forms part of ihis oEtnet.-- Mor^aft and 
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Wantonly giving provocation, 
with intent to cnuse riot — 


if rioting be committed ; 
may extend to one year, 
if not committed. 


Procedllire,— Cogni2able-*‘Warrant^BailabIe--Not compoundabler—Triable by 
a Court of Session, Presidency Magistrate and Magistrate of the first class. 

Ciiarge.-^! (name and office of Magistrate^ hereby charge you (name of 
accused) as follows -That you on or about the day of at assaulted 
[(or threatend to assault), (or obstructed) (or attempted to obstruct)..., .. A. B 
a public servant in the discharge of his duty as such public servant in endeavouring 
to disperse an unlawful assembly (or to suppress a riot or affray)] [or used (or 
threatend) (or attempted to use criminal force to such public servant) and thereby 
committed an offence punishable under s. 152 of the Indian Penal Code and within 
my cognizance (or cognizance of Court of Session). 

And I hereby direct that you be tried by the said Court on the said charge. 

153 . Whoever malignantly, or wantonly, by doing anything which is 

is illegal, gives provocation to any person, in« 
tending or knowing it to be likely that such 
provocation will cause the offence of rioting 
to be committed, shall, if the offence of rioting be committed in consequence 

of such provocation, be punished with imprison- 
ment of either discription for a term which 
or with fine, or with both ; and if the offence of 
rioting be not committed, with imprisonment of 
either description for a term which may extend 
to six months, or with fine, or with both. 

Notes.— The provocation to riot must be given by an ‘^iilegal” act (in section 43). 
Not only must the provocation be by an illegal act, but it must be given wantonly 
and without excuse ; and moreover, there must be the intention to cause, or guilty 
knowledge of the probable consequences. These ingredients being present, the 
punishment varies according as the probable consequences actually ensure or not.--- 
Morgan and Maepherson. This section involves some acts of origination of 
riot by doing illegal act. i 43 lud. Cas. 273—35 Bom. L. R. 240=1933 Cr, C. 474=* 
57B. 329-34 Cr.L.J.5?9-A. I. R. 1933 Bom.^ 162. , ^ ^ • , , . .t. 

The mere chance of provocation by an illegal act is sufficient to justify the 
conviction under this section. This section moreover, requires that the provocation 
given by the commission of an illegal act must be gi ven malignantly and wantonly, 
‘‘Malignantly” implies a short of general malice. 18 B. 758. As regards the mean- 
ing of '‘wantonly*’ Vide, 29 A. 569=A. W. N. 1907. i7i = 6Cr. L. J. 14. An offence 
under this section is not committed when the accused did not act wantonly or 
malignantly. 26 M. 554=1 Weir, 260=13 M. L. J. 171. The offence under this 
section requires that the offender should do something illegal, by ooing which he 
malignantly or wantonly gives provocation to any person intending or knowing it 
to be likely that such provocation will cause the offence of rioting to be committed. 
A. W. N. i 885 , 23. Killing a cow not in the presence of any Hindu is not an offence 
under this section. 17 A. L. J. 200. Provocation can be given by a writer of a 
pamphlet. 22 Bom. L. R. 166. The throwing of bricks at a temple is not an offence, 
nor is prohibited by law ; and therefore a person throwing bricks at a temple is 
not guilty under s. 153 of the Indian Penal Code. A, I. R. 1928 AH. 745* Where the 
killing of a cow was not done in the presence of any Hindu whose religious feelings 
could be wounded it would not amount to giving provocation if on subsequently 
hearinaf it the religious feelings of certain Hindus were very much hurt. 17 A. L. J. 
200=49 Ind. Cas. 775 = 20 Cr. L. J, 216, 

Prooedore. — Cognizable — Warrant — Bailable — Not Compoundable — Triable by 
any Magistrate. If rioting is not committed summons should be issued instead of 
warrant. 

Charge.— I (name and office of Magistrate, etc) hereby charge you (name of the 
accused) as follows : — 

That you— on or about the— day of— at — , maligantly (or waritonly) by doing an 
act, which was illegal, gave provocation to — , intending (or knowing is to be likely) 
that such provocation would cause the offence of rioting to be committed, and 
thereby committed an offence punishable under s. 153 of the Indian Penal Code, 
and within my cognizance. 

And I do hereby direct that you be tried op the said charge, 

I. R Code — 19 
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153A. Whoever by words, either spoken or written, or by signs, or by 

visible representations, or otherwise, promotes 
Promoting enmity between attempts to promote feelings of enmity or 

hatred between different classes of Her Majesty’s 
subjects shall be punished with imprisonment which may extend to two years, 
or with fine or with both- 

It does not amount to an offence within the meaning of this 
sectioii to point out, without malicious intention and with an honest view to 
their removal, matters which are producing, or have a tendency to produce, 
feelings of enmity or hatred between different classes of Her Majesty s subjects. 

Amendment— This section has been inserted by Act 4 of 1898. 

Up class hatred differs in 
linst the state. It comes 
against public tranquility. 


Object.— appears to us, that the offence ot stirri 
many important respects from the offence of sediimn 
more appropriately in the Chapter relating to offenc 

The offence only affects the Government or the state 1: _ 

the offence is that it predisposes classes of the people to action which may f^^^t i 
the public tranquility, The fact that this offence is punishable m England as sedi- 
tious libel is probably due to historical causes, and has nothing to do with logical 
arrangement.’’"“d^ili*i^^.^^^2^ ^ Objscis aud Rct^sotis^ 

jfotes—No subject of the Crown is entitled to write anything exciting the 
feeling of one class of His Majesty’s subjects against another class. _io Bom. L. K 
8a8 The Hindu Pandit who had ridiculed the Prophet Muhammad m his book has 
cornmitted an offence under this secton. 25 A. L. J. 846=104 In<l. Cas. 225-28 Or. 
L T 784= A. I. R. 1927 All. 649 (F. B.) ; but see 103 Iiid. Cas. 709—28 Cr. L. J. 

A I R 1927 Lah. 590. It is settled law that this section does not mean that 
Ly person who publishes words that have a tendency to promote class hatred can b^e 
convicted under that section. 28 P. L. R. 497 = io4 Ind. Cas. 234= 28 Cr. L. J. 794- 
A I R. 1937 Lah. 594. The essence of the offence is malicious intention. In the 
absence of proof of malicious intention, honesty of purpose may be safely inferred. 
*rc W.N. 168=99 Ind. Cas. 941=28 38 Cr.L.J. 205=45 C. L. J. 432 = A. I- 
1027 Cal. 214. Intention of writer, policy of the journal, class of readers and state of 
feeling of communities at the time should be considered. Intention may also^be 
gathered from external circumstances. A. I. R. 1927 Lah. 594=28 P. L. R. 497-28 
Cr L T. 704= 104 Ind. Cas. 234. Comment on a religious or its founder with a 
view to induce persons to change religion may be permuted. But a scurrilous 
vituperative attack on a religion prima facie falls under the section. A. I. K. 1927 Lah. 
594=28 P. L. R. 497=28 Cr L. J. 794=104 Ind. Cas. 234. A Hindu who ridicules 
the Mahomedan prophet in the prosecution of a propaganda is punishable. A. 1. K. 
1927 All. 654=25 A. L 1.846=28 Cr. L. J. 785 = i°4 Ind. Cas. 225 Editor o a 
news paper publishing honestly a matter of public interest should not be niade liable. 
A I. R.W Cal. 215=34 C. W. N. 169=28 Cr. L. J. 205=45.0. L. J. 432=99 
Ind. Cas. 941- Explanation cannot be used to enlarge the provisions ofme subst- 
taniive section. A. I. R. 1936 Cal, ^33 = 54 G. 59=^44 G. b* J* 172=70^ G. W. * . 
953=27 Cr.L. J. 1154=97 Ind. Cas. 738. Liberty to criticise religion dofs not 
include licence to use vile and abusive language. A. I. R. 1927 All. 649 = 49 Ail 85? ; 
see also 22 Cr L. T. 513 = 22 Bom. L. R. 166-62 Ind, Gas. 401. Intent to incite 
hatred or enimity is Mcessary. 6 L. L. J. 162=25 Cr. L. J. 976- A I. R. 1924 Lah. 
505=81 Ind. cas. 624 ; see also 43 C. 591=20 C. W. N. 199= I7 Cr. L. J. 254=23 
C. L. J. 105 = 34 Ind. Cas. 974. Truth of language is immaterial. A. I. R. 1927 All. 
All 649=49 A. 850. The same article may be punishable under s. 124 A. and s. 
153 A. A. I. R. 1925 Sind. 59=17 S. L. R. 341 = 25 Cr. L. J. 614=81 Ind. Cas. 102. 
The moral turpitude is always involved in the commission of an act, which comes 
within s. 153 A. A. I. R. 1922 All 140 (F. B.) = 44 A. 352 = 20 A. L. J. 200'=23 Cr. 
L. T, I28=??65 Ind. Cas. .560. Attack against police as a whole can be punished unaer 
this section, 149 Ind. Cas. 37<3=^35 Gr. L. J. G. R 40= A. I. R. 1934 

Lah. 219- 1934 Cr. C. 450. Word “capitalist” does not denote definite class 
within meaning of s, 153 A. Hi Cas. 7Bo=34 Bom. L. R. 1642=1933 Cr. 

C: 182=34 Cr. L. J. 231 = 57 B. 253=A. I. R. 1933 65. Criticism of ill-defined 

ffioup cannot lead to breach of tranquUty. Ibid, Criticism of British Imperialism does 
not promote class hatred. Ibid, Interpretation of speech in question of law and High 
Court can interfere in revision. 139 Ind. Cas. 696=33 Cr. L. J. 831 = 33 F. L. R. 
<511 = A. 1. 1932 Ls-h, 559, Where a drama was written by a Hindu at a tim^ 
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Owner or occupier of land oa 
which an unlawful assembly is 
held. 


154, Whenever any unlawful assembly or riot takes place, the owner or 

occupier of the land upon which such unlawful 
assembly is held, or such riot is committed, and 
any person having or claiming an interest in such 
land, shall be punishable with fine not exceeding 
one thousand rupees. 

If he or his agent or manager, knowing that such offence is being or has been 
committed, or having reason to believe it is likely to be committed, do not give 
the earliest notice thereof in his or their power to the principal officer at the 
nearest police-station, 

and do not in the case of his or their having reason to believe that it was 
about to be committed, use all lawful means in his or their power to prevent it 
and, in the event of its taking place, do not use all lawful means in his or their 
power to disperse or suppress the riot or unlawful assembly. 

Object. — The object of the section is to impress upon the land-owners their 
responsibilities and obligations in- respect of riots or unlawful assemblies committed 


of great piibliG excitement and it appeared that the writer may have without any 
maUcious iiiteiuion and hotiesd thought that he should express himself in the 
manner he did with a view to remove causes which were promoting hatred. Held, 
that reading the article as a whole there were not sufficient materials to convict the 
accused under s. i 59, at any rate that there was much in the drama which entitled the 
court to give the benefit of the doubt to the accused. 46 C. L. J. 154=105 fed. Cas. 
225 = 28 Cr. L. J. 897 = A. I. R. 1927 Cal. 747. Under this section intention is an 
element of the offence. 93 Ind. Cas. 1052=27 P. L. R, 207 = 27 Cr. L. J. 556 (2). To 
prove such intention, although external evidence is not excluded, the internal evi- 
dence will be decisive in deciding the question. 30 C. W. N. 953 — 44 C. L. J, 172 = 97 
Ind. Cas. 738 = 27 Cr. L. J. ! 154. Court has to look at whole speech to gather its 
effect. 141 Ind Gas. 780 = 34 60111. L. R. 1642 = 1933 Cr. C. 182 = 34 Cr. L., J. 331 = 
57 B. 253= A. 1. R. 1933 Bom. 65. Facts and circumstances of time are admissible 
as evidence of intention. A, 1. R. 1932 Lah. 99 (S. B.)=33 p. L. R. 431 = 34 Cr- L. J. 
473 =si932 Cr.^C. 119. If the words used naturally, clearly and indubitably have the 
tendency to incite one community against another then the intention to do it 
should be inferred. A. L R. 1929 Cal. 309. Although the internal evidence of the 
words published will generally be decisive on the question of intention they are 
never more than evidences of intention and it is the real intention of the accused that 
is the test. A. I. R. 1929 Cal, 309. Where the article complained of contains no 
statement, expression or comment which is likely to incite Hindus against Maho- 
medans or to stir up feelings of hatred and enmity between the two communities a 
conviction under section 153 A. and 505 I. P. C. cannot be upheld. 6 Lah. L. J, 162. 
Where an article is printed in a periodical exclusively subscribed by Hindus under 
signature of correspondent which had the effect of causing excitement amongst 
Mahomedans, the editor is held liable and responsible under section 153 A and 295 A 
irrespective of the fact how it came to the notice of the Mahomedans. A. I. R. 
1930 Lah. 350. Burden of proof shifts on accused when he asserts that natural 
inference does not liold good in his case. A. 1. R. 1930 Bom. 177. Section 153 A 
is not more ancillary to section 153 than section 124 A to section 124 L P. Code, 
where there is an intention, and something is done with the object of effecting the 
result intended, there is an attempt. Whether the feelings which exist are of in- 
difference or of friendship or of enmity or hatred, anythrng, which tends to convert 
the two former into enmity or hatred, or to increase the enmity or hatred, promotes 
feelings of enmity or hatred. 14 P. W. R. 1907 Cr. = 5 Cr. L. J. 439=®3[o 1^* 1907 Cr. 

Prooedure.—^Not cognizable — Warrant-^Not bailable — Not compoundable— 
Triable by Presidency Magistrate or Magistrate of the first class. 

Charge.-^I {^name and office of Magistrate, etc) hereby charge you {name of the 
accused) diS ioWov^s : — 

That, you, on or about the— day of— , at— , by speaking or (writing) the 

word— (or by signs, or visible representations), promoted (or attempted to promote) 
feelings of enmity (or hatred) between {specify the classes) of His Majesty's subjects 
and thereby committed an offence punishable under s. 153 A of the Indian Penal 
Code, and within my cognizance. 

And I hereby direct that you be tried on the same charge . 
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under the circumstances mentioned in the section. 7 C. W. N. 245. Very greatest 
caution is required before proceedings are started under this section. A. L R. 1924 
Cal. 1018 = 39 C. L. J. 236=25 Cr. L. J. 1258, 

Facts to be proved. — To sustain a conviction under this section the facts must 
be proved : — (i) That the riot took place on the land belonging to the accused; 
(2) that he, knowing that such offence is being or has been committed or having 
reason to believe that it is likely to be committed, did not give the earliest notice of 
it to the chief officer of the nearest police station ; (3) in cases where he had reason to 
believe that it was about to be committed that he did not use all lawful means in his 
power to prevent it ; and that (4) in the event of its taking place, he did not use all 
lawful means in his power to disperse or suppress the riot or unlawful assembly, 3 Cr. 
LJ. 27. The responsibility under this section must depend upon the fact of the person 
who caused the riot being himself the person who has an interest in the land or an 
agent or manager of such person. 16 C.W.N, 768 = 14 Ind. Cas. 317=13 Cr.L.J. 221, It 
is a question for the Crown to determine whether a prosecution under s. 154 or s. 155, 
Penal Code, should be discontinued in view of the fact that the riots which gave rise 
to it occurred a long while ago. 7 C. W. N. 30T. In order to render the owner 
liable under s. 154, h P. Code, the knowledge of the owner that a riot was about to be 
comitted is immaterial. He is liable for the acts of commission and the acts of 
omission, not only of himself but of his agent or servant. That his manager, took an 
active part in the riot is sufficient to convict the owner. 12A. 550; see also 39 Cr. 
L. J. 236. 1 A. L. J. 747 (n) ; 8 O. C. 418 ; 28 C. 504. In order to establish an offence 

under s, 154, it is necessary to prove (i) that a riot took place, (2) that the accused 
is the owner of the land on which the riot took place, (3) that his agent or manager 
knew that the riot was about to be committed and (4) that knowing this the agent or 
manager did not use all lawful means to suppress the riot, or disperse the unlawful 
ssembly. In such cases, the Court must act upon proof and not on mere surmises. 4 C. 
W. N. 691 ; see also 8 O. C. 418=3 Cr. L. J. 27. 

Knowledge of owner. — Knowledge on the part of the owner or occupier of 
the land of the acts or intentions of the agent is not an essential element of an offence 
under this section and he may be convicted under the section, though he may be in 
entire ignorance of the acts of his agent or manager. 28 C. 504 ; see also 2 Pat. L. 
J. 83 ; 20 C. W. N. 862 ; 39 C. L. J. 236 = 25 Cr. L. J. 1258 = A. I. R. 1924 Cal 1018. 
But a non-resident partner or co-sharer cannot be convicted in addition to the resi- 
dent sharer under ss. 154, 155, 7 C. L. R. 289 ; 39 C. L. J. 236. Where there is no 
resident sharer, but only an agent or manager, the absentee owner might be liable 
under some circumstances, 7 C. L. R. 289. 

Many duties of police are by law imposed on landholders. The present section 
apparently proceeds upon a presumption that, in addition to any such duty, the owner 
or occupier of land is cognizant in a peculiar way of the designs of those who as- 
semble on his land, and is able not only to give the police notice, but also to prevent 
and to disperse and suppress the assembly. It seems that an absent and non-resi- 
dent owner may be made liable under this section for the misconduct of his local 
agents. The difficulty of proving the complicity of land-holders and others in affrays 
and outrages connected with the occupation of land, committed by hired agents, pro- 
bably rendered necessary the introduction into the code of the four following sections. 
It will be noticed that circumstances which are in truth only evidence ( as reasonable 
grounds for presuming a guilty knowledge or connivance) of an offence, become in 
these sections part of the definition of an offencQ -—Morgan and Macpherson* 

Procedtire Not cognizable Summons Bailable Not Compoundable 

^Triable by Presidency Magistrate or Magistrate of the First- class. 

Cearge. — I {name and offence of Magistrate etc) hereby charge you {name of the 
accused) as follows : — 

That, on or about the day of , at , an unlawful assembly was held (or 
a riot wp CQmmitted( upon certain land, situated at , belonging to (or in the 
occupation of) you, and that you (or C. D. your agent or manager) well knowing that 
the said unlawful assembly was being held on the said land, did not give the earliest 
information thereof in your (or his) power to the principal officer at the nearest police 
station, to wit E. F. at— and did not use all the lawful means in your (or his) power 
to prevent it (or disperse the said unlawful assembly) and that you thereby committed 
an offence punishable under s. 154 of the Indian Penal Code, and within my 
cognizance. 

And I do hereby direct that you be tried, on the said charge* 
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155. Whenever a riot is committed for the benefit or on behalf of any per- 

I .r r 1 son who is the owner or occupier of any land 

LiaDility of person for whose • , • , i • . ^ i i i 

benefit riot is committed. respecting wbich such not takes place, or who 

claims any interest m such land, or in the subject 
of any dispute which gave rise to the riot, or who has accepted or derived any 
benefit, therefrom, 

such person shall punishable with fine, if he or bis agent or manager, having 
reason to believe that such riot was likely to be committed, or that the unlawful 
assembly by which such riot was committed was likely to be held, shall not res^ 
pectively use all lawful means in his or their power to prevent such assembly or 
riot from taking place, and for suppressing and dispersing the same. 

Absentee oo-owner. — An absentee co-sharer who takes an active part in the 
management of the property, is not liable to be convicted under this section when 
there are other co-sharers. 8 C. W. N. go8. 

Person not having property in land nor claiming interest therein is not liable. 17 
C. \\ . N. 1247= 15 b. J. 191 = 22 Ind. Cas. 767. A landlord is not liable for sud- 
den unpremediated riot. 3 W. R. 54. 

Preoedure.— N ot cognizable- Warrant Bailable oi-compoud- 

able Triable by Presidency Magistrate or Magistrate of the 1 st or 2nd class 

and may be tried summarily. 

Charge. — 1 {name and office of Magistrate^ etc) hereby charge you (name of the 
accused) as follows : — 

That, you or about the clay of , a riot w^as committed fcr your 

benefit (or on behalf of you) upon certain land to wit , belonging to (or in the 
occupation of) you (or in which you claim an interest) etc, and that you (or C. D. 
your agent or manager) well knowing that the riot would be committed on the said 
land, did not use all the lawful means in your (or his) power to prevent the said 
riot etc. 

Principle. — The principle on which this and the following section proceed is to 
subject to fine, all persons in whose interest an affray is committed and the agents of 
such persons, unless it can be shewn that they did what they lawfully could do to 
prevent the offence. The subject of dispute whether land, water, fisheries, crops or 
other produce of land, markets, etc., or the right to use land, etc., must be one which 
the person charged under this section either owns, or occupies, or lays claim to, 
whether he has any lawful interest therein or not. To support the charge there must 
be proof of the riot, and of those circumstances which lead to the inference that it 
was committed in the interest (and therefore presumably, at the instigation) of the 
person charged. It is also essential to establish by direct, or presumptive proof a know- 
ledge or reason for bilief that the offence would probably be committed. Usually, 
where the means of knowing are shown to exist, it will not be unreasonable to pre- 
sume knowledge. 

As to the proof of the matters mentioned, in the latter part of the section (‘*the 
use of all lawful means of prevention,^’ etc), it is to be observed that in general the 
law supposes that every person acts legally, and does what he is required by law to 
do. If therefore a man is charged with omitting to do what the law enjoins, he who 
brings the charge must prove this omission. But there is another rule, which seems 
to be applicable here which requires that facts so peculiarly within the knowledge of a 
person that he can have little or no difficulty in being put to the proof of them shall 
be proved by him. Probably therefore the accused will be bound to undertake the 
proof of the measures employed by him, in order to exempt himself from liability to 
fine under this section. 

The amount of fine to which the offender is, under this section, liable is unlimited, 
it will be borne in mind that in such cases, it is provided that the sum to which a fine 
may extend shall not be excessive {section 63)— Morgan and Macpherson, 

156. Whenever a riot is committed for the benefit or on behalf of any per- 

Liability of agent of owner occupier of any land res- 

or occupier for whose benefit Pe^ting which such not takes place, or who claims 
a riot is committed. sany interest in such land, or in the subject of any 

dispute which gave rise to the riot, or who has 
accepted or derived any benefit therefrom, 
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the ao-eot or manager of such person shall be punishable with fine, if such 
a<^ent or manager, having reason to believe that such riot was likely to be com- 
nutted, or that the unlawful assembly by which such ^ riot was committed was 
likely to be held, shall not use ail lawful means in his power to prevent such 
riot or assembly from taking place and for suppressing and dispersing the 
same. ■ ■ 

Notes.— 10 C. 338. 

Scope —See the note to the preceding section. The agent or manager is here 
made punishable by fine under the like circumstances. The amount of fine is here 
also unlimited. These two sections contain the only instances throughout the Code 
in which fine unlimited is the sole pimisliment^-Morgan and Macpherson. 

Procedure.— Not cognizable— Summons— Bailable-^Not compoiindable— Triable 
by Presidency Magistrate or Magistrate of the ist and 2nd class. 

Oharge.— S. 155. 

157 , Whoever harbours, receives or assembles in any house or premises in 

his occupation or charge, or under his control, 
Harbouring persons hired for persons, knowing that such person have been 
an unlawful assembly. hired, engaged or employed, or are about to be 

hired, engaged or employed, to join or become members of an unlawful assembly 
shall be punished with imprisonment of either description for a term which may 
extend to six months, or with fine, or with both. 

Scope. — The mere collection and harbouring of any number, however small, of 
persons of the class there referred to, subjects the persons harbouring them, to 
punishment, if he knows the business for which they are, or are about to be, engaged. 
There must be proof that the persons harboured are employed, or about to be 
employed, for the purpose mentioned ; and that they are received in some 
place of reception, (whether a house, out-house or other place) in the posses- 
sion or charge of the accused person, or under his control : — as if he directs, or per- 
mits, his servants etc., to receive them into his house. A knowledge of the jmr pose 
for which the persons are or are about to be employed, must also be shown either by 
direct proof or otherwise. The mere fact of harbouring^ such persons, connected 
with circumstances showing that some right concerning adjacent land etc., is m vio- 
lent dispute, would probably be sufficient presumtive evidence — Morgan and Macpher- 
son. To support a conviction under section 157, it must be shown that for the pur- 
pose of an unlawful assembly, the accused had hired or engaged, or employed other 
persons. The mere fact that the accused's servants came from a district, where men 
having a well-known character as lathlals reside, and that they had been in his ser- 
vice for some time before a riot took place, is not sufficient to support a conviction. 
7 C. L. R. 289. Section 157 refers to unlawful assembly in future. 134 Ind. Cas. 
1278=35 C. W. N. 720=58 C. 1401 = 1931 Cr. C. 992 = 33 Cr. L. J. 62 = A. I. R. 193 ^ 
Cal. 62 = A. I. R. 1931 Cal 713. In the absence of the proof of hiring a conviction 
under s. 157 cannot be sustained. 131 Ind. Cas. 159=1931 Cr. C. 488 = 32 Cr. L. J. 
664=1931 M. W. N. 326= A. 1 . R. 1931 Mad. 440. Volunteers engaged in preparing 
salt cannot be said to have been hired, engaged and employed by their leader. Ibid. 
Section 157 is of wider application than section 150. It provides for an occurrence 
that may happen and makes the harbouring, or receiving or assembly of persons, 

' who are likely to be engaged in any unlawful assembly, an offence. Here also, as 
in section 150, the law contemplates the imminence of an unlawful assembly and the 
proof of facts which would go to constitute an unlawful assembly. 29 C. 214=6 C. 

W. N. 143. 

Procedure. — Cognizable—Summons— Bailable— Not compoundable — Triable by 
Presidency Magistrate or Magistrate of ist and 2nd class. 

Charge.— I {name and office of Magistrate.^ etc.), hereby charge you {name of ilie 
accused) as follows 

on or about the. day at. harboured [received 

assembled) in the house (or premises) situated at in your occupation (or 

charge) or control] one X-Y knowing that he tas been hired (engaged or employed or 
is about to he^hked, engaged or employed) to join (or become member of) an unlawful 
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assembly, and that you thereby committed an offence under section 157 of the 

Indian Penal Code and under my cognizance. _ 

And I hereby direct that you be tried on the said charge. 

158 . Whoever is engaged or hired, or offers or attempts to be hirea or 

engaged to do or assist in doing any of the 
Being hired to take p«t man specified in section 141, shall be punished 

unlawful assembly or not. with imprisonment of either description for a 

term which may extend to six-months, or with fine, or with both ; 

and whoever, being so engaged or hired as aforesaid, goes armed, or enga- 
ges or offers to go armed, with any deadly 
or to go armed. weapon, or with anything which used as a wea- 

pon of offence is likely to cause death, shall be punished wit h imprisonrnent 
of either description for a term which may extend to two years, or with fine, 
or with both. 

Procedure.— -Not cognizable— Summons— Bailable— Not cornpoundable— Tri- 
able by Presidency Magistrate or Magistrate of ist or 2nd class, if the offence falls 

under the second part warrant instead of summons will be issued. 

Ohzs^Q.-liname and office of Magistrate, eU:) hereby charge you 

"'"^TThat you!?... on or about the.... day of. at.......... were enpged (or 

hired) by^ or offered (or attempted to be hired, (or engaged) to do or assist '“ doing 

any of tL acts speciLd in section 141 to wit -—and thereby committed an offsnee 

puLhable under section 158 of the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

159 When two or more persons, by fighting in a public place, disturb 

the public peace, they are said to “commit an 
Affray. affray.” 

■Blvidfinoe— The Court does not expect in an affray to find specific evidence as to 
Ids oTfach fighter General evidence as to the accused Part m it will be sufe- 

dem 21 C I92. A chabutra is not a public place. 17 A. 166. 

—An assault may be committed in private where it cannot cause general 

terrfr ofaiarm kfs therefore treated specially as an, offence against the person of 
terror or alarm . affray is an offence against the pub- 

fin Ifeace because it is comraiued in a public place and is likely to cause general 
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A public place is a place where the public can go. ,31 C. 549 ; 40 M. 556 | 13 
N. L. R. 68 ; 39 386 ; 15 Q- B. D. 63, 67. 

The maximum substantive sentence awardable under s, 160 being only one 
month, the maximum term of imprisonment in default of payment of fine under s. 65, 
should' be one-fourth of the maximum awardable for the offence. U. B. . R. (1872- 
1B92), 333. This section postulates commission of definite assault or breach of peace. 
A. 1. R‘ 19^^ Bah. 813. Where the scene of occurence was an unfenced and open 
small piece of ground merely separated from public road by a small lane which was 
free of access to and readily moved over by the public passing it by, that the 

affray was in a public place and that the conviction under s. 163 I* P. Code was valid 
in law. 6 Mys. L. J 579. Where there is no evidence of fighting, an offence under 
this section has not been committed. A. 1. R. 1928. Lah. 813. Offences under ss, 
147 and 160 of the Penal Code respectively are obviously ejttsdem generis conse- 
quently there is no impropriety whatever in convicting the accused who are charged 
with offence under s. 147 with offence under s. 160. 99 Ind. Cas. 861=^28 Cr. L. J. 

189— A. I. R* 1927 Nag. 163, In a case in which the accused was charged under 
section 160 I. P. C. the Magistrate gave judgment in his own handwriting but forgot 
to sign and date it. Held^ that the omission amounted to a mere irregularity and 
did not effect the merits of the case. 47 A. 284=23 A. L. J. 8 = 86 Ind. Cas. 64 = 26 
Cr. L. J. 688. The offence of affray is not a component part of the offence of rioting. 
Its* essence is the disturbance to the public peace, caused by two or more persons 
fighting in a public place. A fight need not be in a public place, it must be by five 
or more persons and there need not be any fighting, i Mys. L. J. 147. To constitute 
an affray under this section there must be a fighting in a public place and conse* 
quent disturbance of public peace, i Weir, 71. Mere exchange of words without 
fighting, in consequence of an obstruction in a public way, caused to some of the 
accused', would not amount to an affray. Ibid : 20 Cr. L. J. 571 ; 29 Bom. L. R. 
1478 ; 9 Bom. Cr. C. 160 ; 31 Bom. L. R. 922 ; i Hale 456. 

In an affray specific evidence as to the acts of each fighter cannot be expected, 
but only general evidence as to the accused taking part in it, and persons who, as in 
this case, punted the boats on which the fight took place, were held to be just as 
blame- worthy as men who struck blows. 21 C. 393. 

An affray differs from riot in that it may be committed by two persons. Russ. 
Cr. 427. Public place means a street or highway, or other place where the public 
may pass or be as of right. R v. O' Neill, Ir. Rep. 6 C. L. i, A Plindu temple is a 
public place. 40 M. 556, So also the premises of a harbour. 39 M. 486. A place 
far away from a public place is a private place, R. v. Hunt, i Cox. 177. 

Procedure. — Not cognizable — Summons — Bailable — Not com poun dable — Tria- 
ble by any Magistrate also triable summarily. 

Charge — I {name andoffice of Magistrate, etc.) hereby charge you {name of the 
accused) as follows 

That you — on or about the— day of— at — , committed the offence of affray, by 
fighting with each ocher (or with — ) in — which is a public place and disturbed the 
public peace, and thereby committed an offence punishable under s. 160 of the Indian 
Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

Conviction when to^ be set aside— Where accused is prejudiced by not 
having notice of facts which constitute ingredients of offence his conviction of such 
offence must be set aside. 65 M. L. J. 723=1133 M. W. N, 718=1933 M. Cr, C. 
248=38 M. L. W. 760= A. I. R. 1933 Mad. 843. 


CHAPTER IX. 

Ofi* Offences by or Relating to Public Servants. 

161. Whoever, being or expecting to be a public servant, accepts or 
. . - obtains, or agrees to accept or attempts to obtain, 

Public servant ta mg g a 1 person, for himself or for any other 

Sdonin KsSect of an offi- person, any gratification whatever, other than 
'ai act - remuneration, as a motive or reward for 

. ‘ 4 . doing, or forbearing to do any official act, or 

for showing, or forbearing to showj in the exercise of his official functions favour 
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or disfavour to any person, or for rendering, .or attempting to render, any service 
or disservice to any person, with the Legislati^^^^^ E:?ecutive Government of 
India, or with the Government of any Presidency, or with any Lieutenant 
Governor, or with any public servant, as such’ shall be punished with Imprison- 
ment of either description for a term which may extend to three years, or with 
finej:or with both. ' 

be a public ’ servant,’'— If a person not 
expecting to be in ofSce obtains a gratification bv deceiving others into a 
belief that he is about to be in office, and that he will then serve them, he 
may be guilty of cheating, but he is not guilty of the offence defined in this 
section. • . 

‘Gratification’ ’.“--The word “gratification” is not restricted to pecuniary 
gratifications, or to gratifications estimable in money. 

‘‘Legal remuneration.” — The words ‘‘legal remuneration” are not restricted 
to remuneration which a public servant can lawfully demand, but include all 
remuneration which he is permitted by the Government which he serves 
to accept 

“A motive or reward for doing.” — A person who receives a gratification 
as a motive for doing what he does not intend to do, or as a reward for doing 
what he has not done, comes within these words. 

Illustrations^ 

{(^ A, a munsiff, obtains from Z, a banker, a situation in Z^s bank for A*s 
brother, as a reward to A for deciding a cause in favour of Z. A has committed 
the offence defined in this section. 

ip) A, holding the office of Resident at the Court of a subsidiary Power, 
accepts a lakh of rupees from the Minister of that Power, It does not appear that 
A accepted this sum as a motive or reward for doing or forbearing to do any 
particular official act, or^ for rendering or attempting to render any particular 
service to that Power with the British Government. But it does appear that A 
accepted the sum as a motive or reward for generally showing favour in the 
exercise of his official functions to that Power. A has committed the offence 
defined in this section. 

^ (^r) A, a public servant, induces Z erroneously to believe that' A’s influence 
with the Government has obtained a title for Z, and thus induces Z to give A 
money as a reward for the service, A has committed the offence defined in the 
section. 

Scope. — The above section requires proof that an official has obtained as a 
motive or reward for official conduct, an illegal gratification for himself or another. 
That other may or may not be an official, and therefore, may be wholly unconnected 
with the official conduct. The conduct which, is contemplated as the consideration for 
the bribe must be that of the offi<"ial obtaining it. To obtain a bribe as a motive or 
reward for another’s conduct, does not fall within the section, though it may be an 
abetment of that offence or cheating. The performance of the act which is con- 
sideration of the bribe is not essential. But it is essential that the bribe should be 
obtained “as a motive or revyard/' That phrase evidently means “on the under- 
standing that the bribe is given in consideration of some official act or conduct.'’ 
Such an understanding need not be proved by explicit evidence of any precise 
agreement It may be inferred from circumstances. 31 B. 336 j see also I, A. 530. 
This section is not confined to cases in which the illegal gratification is taken for 
doing an act but also applies to a case where a public servant accepts the illegal 
gratification as a motive or reward for rendering or attempting to render any 

service to any one with any public servant as such. 39 M. L. T. 615 = 105 Ind. 

Gas. 829=53 M. L. J. 723. The allegation that a police officer helped a candidate 
for election to the Legtslauve Council as he has got a “silver tonic'* does not 
amount to a charge of bribery as it is not an official act. 7 Pat. L. T. 608=97 
Ind. Gas. 354* The gist of the offence is a public servant taking gratification 
other than legal remuneration of an official act. 8 N. L. J. 138=89 Ind. 

Gas. 1035=26 Cr. L,^ J. 1467. It is necessary to show that the offence, the 

instigation to which is the subject of the charge, has, been committed, i Ind. 

Jur. N. S. 43. The plain words of s. 161 exclude , fhe defence that the benefit 
L P. Code — 20 
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barfyaiticcl fot was to- go to some- -body .else, and also . ejcclode ^ tli© _ iiotioii tliat, an 
officer is protected if he agrees to let hi a official acts be s wayed by the 
accepting a gratification to be used professedly for advancing piibliCj not 

private object, such as charity, science or religion, 21 B. 51 7- Where a person 
roade use of his official position and claimed and obtained money as a reward for 
rendering services, he is guilty under this section. Rat. Un. Cr. C. 955 ; see also 3 
W R, Cr. 10 I A. W. N, 1883, 179. A Civil Court peon asking a party in 
a suit to pay him dusturi, if he wished him to serve sommons on a witness 
without an identifier, is guilty of an offence of attempting to obtain an ille- 
gal gratification within section 161, Penal Code. 32 C. 292 — 9 O. W JN. 
547=2 Cr. L. J. 204. A person giving a gratificatioB to a public servant in 
consideration of screening him by not proceeding against him for an otfence 
is not guilty of an offence under sections 161, 109 I. P. Code, but is giiiity 
of an offence under section 214. P- P- 1881 Cr, The evidence of the person 

who bribes is admissible against the person bribed. 3 W. R. Cr. 19. On a conviction 
for taking illegal gratification, a simple order to refund the money taken is quite 
inadequate to the gravity of the ofence. 16 W. R. Cr. 74. A public servant 
accepting a donation to a charity in which he is interested, as a motive for snowing 
favour to the donor in his official acts, is guilty. Gratification is not restneted to 
pecuniarv gratification. A. L R. 1923 Bom. 44=24 Bom. L, R. 534==*23 Cr, L. J. 
466=67 ind. Cas. 818. Public servant must be shown to have power to show favour 
before he can be convicted. A. I. R. 1921 Cal. 344—33 C. L. J. 379—23 Cr. L. J. i 
= 64 Ind. Cas. 369. Acknowledgment of receipt of gratification is to be proved. 
18 Cr. L. 3i7 = .iS A, L. J. 127=38 Ind. Cas. 429. Chaprasi receiving money for 
payment to clerk of Court to register name is guilty of the offence. 18 Cr. L. J. 
536=9?. R. 1917 Cr. = 39 Ind. Cas. 680. Gratification need not actually be 
produced. It need not ' be' for doing any particular act but may be for rendering any 
service as such public servant. The principle of the illustration applies as much 
to the other purposes set out in s. 161 as to doing or forbearing to do any official 
act. A. 1. R. 1927 Mad. 1011=; 51 M. 86=53 J* 723^*28 Cr. L. J. 1005=105 

Ind. Cas. 829, . . . , . 

If a public servant erroneously represents^ that the particular act is within his 
official duty and obtains gratification by inducing such an erroneous belief in another 
person, he would be guilty under section i6rof the Indian Penal Code even though 
the act is not in fact within the exercise of his duty. A. I. R. 1928 All. 752. No 
favour need be shown to a briber as a fact 27 Bom. L. R. 129=86 Ind. Cas. 72 = 26 
Cr. L. J. 696. For conviction under this section, the illegal gratification must be 
proved to have been received with one of the intents mentioned in the section. 89 
Ind. Cas. 455=26 Cr. L. J. 1367 5 47 M. L. J. 662 = 1924 Mad. 851^ 26 Bom. L. R. 
267 ; 45 Ind. Cas. 150. It is an absolute absurdity to admit solicitation of a bribe by 
a third person, without the privity or the connivance of the public servant concerned 
as an excuse for giving bribe to such public servant. U. B. R. (1892 — ^1896), Vol I. 
158. Where a putwaree took grain as consideration for showing favour to the giver 
in the discharge of his functions as putwaree, his conduct came under s. 161 rather 
than under section 165. 2 N. W. P, 148. Where a sum of money was paid, on account 
of Government, into the Bank of Bengal (which carried on the treasury business of 
the Government), and a podder of the Bank took a reward for his trouble, he would 
not be convicted under s. 16 1 of the Penal code, as he was the servant of the Bank 
and took the money on its behalf, and not “on behalf of the Government.” 4 C. 376 
Where a public servant was charged with the offence of receiving illegal gratification 
partly on one day and partly on another day for the same purpose, held^ that the 
offence was a continuous one, and that the separate convictions for offences under ss, 
161 and 165 1. P. Code were bad in law. 5 C. W. N. 332. As regards what amounts 
to an attempt to obtain bribe, vide^ 2 A. 253. In a case where a public servant 
allowed the gratification to be delivered, but not in order to its acceptance, but 
merely for the purpose of having complete evidence of the transaction, it was held 
that, as the intention of the officer was not criminal it was no offence under section 
no of the Penal Code, but that it fell under s. 116. U. B. R, (1892-1896) Vol I. 154' 
Conclusive evidence is required to establish a charge of bribe against a public ser- 
vant or of his having committed an offence in discharge of his public duties, 26 P. 
W. R. 1911 Cr.= i2 Cr. L. J, 485 = 12 Ind. Cas. 93. Where a village headman, find- 
ing certain persons getting cocks to fight near a public road, threatened them with 
a prosecution and subsequently took money as a consideration for not prosecuting them 
section 160 of the Penal Code was held inapplicable and the offence fell under section 
3g4 only. ^*4 Ind. Cas. 237=6 Bur; B. T. 92, 
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A person who gives bribes is an accomplice of the person who receives them ; 

and while it is to convict public servants on the uncorroborated 

evidence of persons who say that they have given bribes, the question as to the 
amount of corroboration depends on the circumstahces -of each case, 26 Bom. 193 = 
3 Bom.:L. ;R. 6.94. 

Where a head constable demanded a bribe of Rs 1 50 and the bribe was paid in 
two ipstalments, that this was only one transaction and there could be only one 
conviction. A. W. N. 1888, 184. An offence under this section is committed when 

the doctor of a hospital is offered bribe. A. I. R. 1930 Mad. 671. Illustration 

(a) to s. 116 is only an example of abetment of an ofifence under section i6r. There 
are many other ways of instigating a public .servant to commit an offence under s. 
T6 i besides by means of a direct offer of a bribe. 1923 Bom. 44=«24 Bom. L. R. 
534=67 I nd. Cas. 818 ; 9 L. B. R. 52. It is not enough for a conviction under section 
i6fj Indian Penal Code that the accused merely took certain sum of money, but it 
must be proved that he took the amount as a motive or reward for any of the pur- 
poses mentioned in the section. 21 C. W. N, 552 ; see also 9 P, R. 1917 Cr. 

A person who instigates another to offer bribe to a public servant is guilty of 
abetment A. L R. 1934 Pesh. uo= 1934 Cr. C. 1315 = 152 Ind. Cas. 890. Persons 
negotiating bribe or arranging for its payment are accomplices. 34 P. L. R. 836; 
see also A. I. R. 1929 Nag. 215 = 30 Cr. LJ. 311 = 1929 Cr. G. 1 10 =*114 Ind. Cas. 457 ; 
A. I. R. 1925 Lah. 401 = 6 Lah. 98 = 26 P. L. R. 263 = 26 Cr. L. J. 1241 = 88 Ind. Cas. 
857, Mere knowledge that a bribe was to be given could not make a person a 
participator in the giving of the bribe. A. 1 . R. 1929 Bom. 296 = 53 B. 479=31 Bom. 
L. R. 545 = 31 Cr. L. J. 65 = 120 Ind. Cas. 340. An offer to pay an illegal gratifica- 
tion is an attempt to bribe. A. L R. 1925 Pat 48=3 Pat 647 = 26 Cr. L. J. iig ; see 
also A. I. R. 1923 Bom. 44=24 Bom. L. R. 534=23 Cr. L. J. 466=67 Ind. Gas, 81 8. 
Punishments in the case of offences by or relating to the public servants ought to 
be deterrent A. I. R. 1935 Nag. 321 = 26 Cr. L. J. 821 = 86 Ind, Cas. 469. When 
sanction of Government is necassary, W^/^ A. I. R. 1922 Mad. 62=42 M. L. J. 139 
= 23 Ci\ L. J. 148 = 65 Ind. Cas. 612 ; see also A. I. R. 1926 All. 271 = 48 A. 264=24 
A. L. J. 230=27 Cr. L. J. 345. Offences under ss. i6i and 384 Penal Code are not 
entitled to protection under s. 80 (3). 25 S. L. R. 395= 136 Ind. Cas. 513 — 1932 Cr. 

C. 114=33 Cr. L. J. 298 = A. 1 . R. 1933 Sind. 28. Bribe given are not exonerated 
merely because Judge takes money without any guilty intention. A. I. R. 1933 AIL 
513= 1933 Cr. C. 853 = 34. Cr. L. J, 623. Offer of bribe to public servant as motive 
for rendering any service is abetment of offence under s. i6i A. 1 . R, 1935 Sind 7. 
When the public servant to whom bribe is given is not in a position to show favour, 
no offence under s. 161 is committed. A, I. R. 1935 Pesh. 26. 

Procedure.— Not cognizable— Summons— Bailable — Not compoundable — Triable 
by a Court of Session, Presidency Magistrate or Magistrate of the ist Class. 

Charge.— I {name and office of Magistrate etc,) hereby charge you {name of the 
accused) as follows : — 

That you— being a public servant in the — department directly . accepted from 
(state the name\ a gratification, other than legal remuneration, as a motive for for- 
bearing to do an official act, and thereby committed an offence punishable under 
section 161 of the Penal Code, and-within my cognizance (or of the Court of Session 
or High Court). 

And I hereby direct that you be tried on the said charge. 

N. B. — In a charge under this Section it must be shown that the accused 
bribe as a motive for doing an official act. 47 M. L. J. 662 = 1924 M. W. N, 

162 . Whoever accepts or obtains, or agrees to accept, or attempts to 
T. , . - , obtain, from any person, for himself or for ^ any 

«>■» .h«e„r, i 

influence public servant, ' motive or reward for inducing, by corrupt or 

illegal means, any public servant to do or 
forbear to do any official act or in the exercise of the official function ;of sucn 
public servant to show favour or disfavour to any person, or to render or attempt 
to render any service or disservice to any person with the Legislative or Exe- 
cutive Government of India, or with the Government of any Presidency, or 
with any Lieutenant Governor. **or with any member of the Senate of the 



164 . Whoever, being a public servant, in respect of whom either of the 
- . * , , - 1 olfences definded in the last two preceding sec- 

{.SliSe^vLt of "offences <S tioQ? is committed, abets the offence shall be 
fined in section 162 or 563, punished with imprisonment of either description 
. . ^ / for , a term which may extend to three years, 

or with fine, or with both* 
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With imprisonment of either description for a term which may extend to three 
years, or with fine, or with both. 

Amedmont.—The words within quotations have been inserted Act 18 of 
1887. ■ ■ , ^ 

Notes.— Motive is essential to constitute an offence under this section. 8 Ind. 
Cas. 668 = 9 M. L. T. i37 = 19Io M, W. N. 776*11 Cr. L. J. 696. Taking gratifica- 
tion for himself and for other persons for inducing a public servant to do an official 
act is an offence. 63 P. L. R. 1918=18 P. W. R. 1918: 3 W. R. ^9 j 3 
R. 69. Offering bribe to an inspector in the Finger Print Bureau in order to make 
him give favourable evidence in Court is an offence. 28 Cr. L. J. 717 = 69 Ind, Cas. 

445* 

Procedure. — N ot cognizable — Summons — ‘Bailable — N ot co m pound able-^Tn- 
able by Court of Session, Presidency Magistrate or Magistrate of ist class. 

{name and office of Magistrate etc,^ hereby charge you {name of 
accused) of follows 

That you on or about the day at accepted (obtained or agreed to 

.accept or attempt to obtain) from ^ , for yourself (or for XY) a gratification of 

, as a motive (or reward) for inducing by corrupt or illegal means, A. B. a 
public servant, to wit to do or to forbear to do an official act to wit and 
thereby committed an offence under section 162 of the Indian Penal Code and within 
my cognizance (or the cognizance of the Court of Session or the High Court.) 

And I hereby direct that you be tried by the said court on the said charge. 

163 . Whoever accepts or obtains, or agrees to accept or attempts to 
‘ . . to obtain, from any person, for himself or for 

Taking gratification tor ex- other person, any gratification whatever, as 

a motive or reward for inducing, by the exercise 
of personal influence, any public servant^ to do 
or to forbear to do any official act, or in the exercise of the official functions of 
such public servant to show favour or disfavour to any person, or to render or 
attempt to render any service or disservice to any person with the Legislative ot 
Executive Government of India, or with the Government of any Presidency, or 
with any Lieutenant Governor, “or with any member of the Senate of the 
Allahabad University,*^ or with any public servant, as such shall be punished 
with simple imprisonment for a term which may extend to one year, or with fine, 
or with both- 

lUustratim, 

An advocate who receives a fee for arguing a case before a judge ; a person who 
receives pay for arranging and correcting a memorial addressed to Government, sett- 
ing forth the services and claims of the memorialist ; a paid agent for a condemned 
criminal, who lays before the Government statements tending to show that the con- 
demnation was unjust, are not wit*hin this section, in as much as they do not exer- 

cise or profess to exercise personal influence. 

Notes,— Offering of bribe to an inspector in the Finger Print Bureau, in order to 
make him give favourable evidence in Court is an offence under this section. 69 Ind. 
Cas, 445 = 23 Cr, L, J. 717. 

Legislative Change.— The words within quotations have been inserted by Act 
of 1887, 

Procedure. — Not Cognizable— Summons— Bailable— Not compoundable— Presi- 
dency Magistrate or Magistrate of ist Class. 


ercise ~of personal influence 
with public servant 
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Illustration^ 

A is a public servant, B» A’s wife, receives a present as a motive for soliciting 
A to give an ojfBce to a particular person. A abets her doing so. Bis punishable 
with imprisonment for a term not exceeding one year or with fine or with both. A 
is punishable with imprisonment for a term which may extend to three years, or with 
fine, or with both. 

Soope.—The taking of presents by a public servant with a corrupt motive is a 
crime which ought to be made cognizable and punishable by the criminal courts. But 
the mere taking of presents by public servants when such presents are not corruptly 
taken is not a matter of punisment. The law, however, because of the difficulty of 
proving what is so little palpable as a corrupt motive, seizes upon one material drcum- 
stance of evidence of an offence, and enacts it as a diffnition of offence itself.*— 
Morgan 2ixAMacpherson, 

Prooedure.—Not cognizable— -Summons— ^Bailable-^Not-compoundable-^Tri- 

able by Court of Session, Presidency Magistrate or Magistrate of ist class. 

{name and office of Magistrate^ etc,) hereby charge you {name of 
accused) B,s follows . 

That you- — being a public servant in the- — -Department of 0 overnment abet- 
ted the commission of the offence punishable under section 162 (or section 163) by^ — 
and thereby committed an offence punishable under s. 164 of the Indian Penal Code, 
and within my cognizance (or the cognizance of the Court of Session or of the 
High Court.) 

And I do hereby direct that you be tried on the said charge. 

165. Whoever, being a public servant, 
accepts or obtains, or agrees to accept or 
attempts to obtain, for himseif, or for any 
other person, any valuable thing without con- 
sideration, or for a consideration which he 
knows to be inadequate, 

from any person whom he knows to have been, or to be or, to be likely to be 
concerned in any proceeding or business transacted or about to be transacted by 
such public servant, or having any connection with the official functions of 
himself or of any public servant to whom he is subordinate, 

or from any person whom he knows to be interested in or related to, the per- 
son so concerned. 

shall be punished with simple imprisonment for a term which may extend to 
two years, or with fine, or with both. 

Illustrations. 

(a) A, a Collector, hires a house of Z, who has a settlement case pending before 
him. It is agreed that A shall pay fifty rupees a month, the house being such that, if 
the bargain were made in good faith, A would be required to pay two hundred rupees 
a month, A has obtained a valuable thing from Z without adequate consideration, 

(^) A, a Judge, buys of Z, who has a cause pending in A's Court, Government 
promissory notes at a discount* when they are selling in the market at a premium. A 
has obtained a valuable thing from Z without adequate consideration, 

{c) Vs brother is apprehended and taken before A, a Magistrate, on a charge of 
perjury. A sells to Z shares in a bank at a premium when they are selling in ^ the 
market at a discount. Z pays A for the shares accordingly. The money so obtained 
by A is a valuable thing obtained by him without adequate consideration. 

Notes.— Vide 6 C. 65s j 8 W. R, Cr. 35 5 i A, 530 ; 5 C. W. N, 332, 

Pj?ocedure. — Not cognizable— Summons — Bailable— Not compoundable— ^Tri* 

able by a presidency Magistrate or a Magistrate of the First or Second class. 

Notes.— The proceeding or business must be one for transaction by the public 
servant,— or if not for transaction by himself personally, it must have some connection 
with the official functions of himself or of a public servant to whom he is subordinate 
These expressions seem wide enough to comprise every step connected with the pro- 
gress of any proceeding or business through a -coiirt or public office, as well as those 


Public servant obtaining valu- 
able thing without considera- 
tion from person concerned in 
proceeding or buisness transac- 
by such public servant. 
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wMcli are conducted mainly by subordinate hands, as those whicli 'Come under the 
immediate direction of the official superior. 

Persons who stand in such a relative position to each other as is contemplated in 
this section, commit no offence within its term if they have bona-Jide dealing together 
ronnecting the buying or selling of any thing. Such a practice as the sale or pur- 
chase by a public servant, even at a full and fair price, to or from a person who is a 
suitor, or has other business for transaction before him is not to be encouraged, even 
if it is’ to be tolerated. But this section provides no penalty for any such case. I(s 
provisions are applicable only where a valuable thing is accepted or obtained “with- 
out consideration*’ ; or for a consideration which the public servant knows to be In- 
d.dequaXQr^Morg'an and Macpkerson. 

166* WhoeYer, being a public servant, knowingly disobeys, any direction of 
, . the lawso as to the way in which he is to conduct 

Public servant disobeying such public servant, intending to cause 

Derson. ” knowing it to be likely that he will, by such 

^ ^ ^ ^ disobedience, cause injury to any person, shall be 

punished with simple imprisonment for a term which may extend to one year, or 
with fine, or with both. 

llhistraiion, 

A, being an officer directed by law to take property in execution, in order to satisfy 
a decree pronounced in Z*s favour by a Court of Justice, knowingly disobeys that 
direction of law, with the knowledge that he is^ likely thereby to cause injury to 2. A 
has committed the offence defined in this section. 

Scope.— The conduct of many classes of public servants in the discharge of their 
official duties is regulated not merely by orders received directly from their superiors, 
but by laws, which prescribe the course of proceeding to be followed. Such laws, 
whether they relate to judicial or to other proceedings, necessarily give ^ a certain 
latitude of discretion to those whom they are intended to guide. “Any direcuon of 
law** indicates that the direction may be given by a written law, or it may be a man- 
date proceeding from a competent authority which the public servant is bound by 
law to obey, as a writ or order for the liberation of a person from prison. 

The offence hereby made punishable consists, not in an inadvertent or even care- 
lessj but in a corrupt departure from the direction of the law. The officer “knowingly 
disobeys’^ in order to cause “injury,** i. e. illegal harm to any person in body, reputa- 
tion or property, (see section 44.) There must be proof of such facts as raise an 
inference of wilful disobedience, coupled with the guilty knowledge or intention 10 
injure. A public servant would always be presumed to know the law^ by which his 
conduct should be guided. But it would of course be competent to him to show in 
mitigation or excuse, that he acted in obedience to orders of his official superiors and 
without any intent to injure — Morgan and Macpker son. 

Note^. — To satisfy the requirments of this section there must be a wilful dis- 
obedience of an express direction of law; a disobedience to an order is not 
sufficient, even though that order may be one that is given under a provision of 
law. Rat. Un, C. C. 764. 

Where a peon, who entrusted with a notice for service on the complainant, and 
whose duty was merely to require the signature of the complainant to an acknowledg- 
ment of the service of notice, represented the notice to be a warrant and actually 
arrested the complainant under colour of the alleged warrant, held that the peon was 
rightly convicted under s, 166. 7 M. L. T. 429=6 Ind. Cas. 773 = 11 Cr. L. J. 400 = 
20. M. L. J. 5b8. 

Procedure. — Not cqgnizable—Summons — Bailable— Not compoundable— ^Tri* 
able by a Presidency Magistrate or Magistrate of the First or Second class. 

167* Whoever, being a public servant, and being, as such public servant, 

Public servant Iraminff an charged with the preparation or translation of 
incorrect document with® in-, any document, frames or translates that document 
tent to cause injury. ^ manner which he knows or believes to be in- 

\ correct, intending thereby to cause, or knowing it 

to be likely thaliie nmy any person, shall be punished 
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with imprisonment of either description for a term which may extend to three 
years, or with fine, ot' with, both, 

Soope.^The intention of knowledge is the essence of the offence. Errors 
or carelessness or ignorance are not made punishable as offences, even 
though they may occur in important parts of document. It must be proved, 
that the accused person is a public servant charged with the preparation, etc,, 
of the document (proof, that he usually has the preparation in fact will in the first 

instance be sufficient) that the document is incorrect (this knowledge or belief 

of this will be presumed until the contrary is proved by him)“-™~and that he had 
the knowledge or intention to cause injury. Morgan and Macpherson, 

An Amin, who is directed to attach the movable property in the judgment 
debtor’s possession by a warrant of attachment is, by Form No. 136 in the Fourth 
Schedule to the Civil Procedure Code, bound to return the warrant within a certain 
date with an endorsement certifying the date and the manner in which it has been 
executed or why it has not been executed. -1 Weir, 74. A village who 

furnishes a false information regarding application for vacant Government lands is 
guilty of an offence under this section, i Win. 108. 

ISfotes.— ^ offence under s. 167 includes offence under ss. 467 and 47I’ 
Conviction under both is illegal. A. I. R. 1929 Oudh. 615 = 3 W.N. 760=13 
O.L.J. 817 = 28 Cr, L. J. 90=99 Ind. Cas. 122. In case of tampering with official 
records and issuing false copies, deterrent punishment is necessary. A. 1. R. 1926 
All 719=28 Cr. L. J. 3^ = 99 Ind. Cas. 63. 

Prooednr©.” — Not cognizable Summons Bailable Not compoundabie — 

Triable by a Court of Session——, Presidency Magistrate or Magistrate of the First 
class. 

Charge— I {name and office of Magistrate, etc.) hereby charge you {name of 

accused) 2 ls ioWo^s — 

That you, on or about the day of at being a public servant to 
wit and being such public servant, charged with the preparation (or translation) 
of the document relating to and dated , (framed or translated) the afore- 

said document in a manner which you knew (or believed) to be incorrect intending 
thereby to cause (or knowing it to be likely that you might thereby cause) injury 
to and that you thereby committed an offence punishable under s, 167 of the 

Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried by the said Court on the said charge. 

168. Whoever, being public servant, and being legally bound, as such 
, - public servant, not to engage in trade, engages 

Public servant unlawfully trade, shall be punished with simple impri- 
engaging m trade. sonment for a term which may extend to one 

year , or with fine or with both. 

Scop©.— The obligation not to trade to which this section refers, is that which 
arises from some prohibition which has the force of law, or by, which a person is 
‘‘legally bound” (see section 43). A person engages in trade who habitually buys 
and sells with a view to profit. The expression, however, may be intended to bear a 
wider meaning here, and it will be open for the Courts to decide what is included 
in the term. It is considered inexpedient to permit Government servants to engage 
in pursuits by which their time and attention would be diverted from their proper 
duties. Accordingly no officer so long as he remains in the actual service of the 
Governnient, is permitted to acquire and hold lands for agricultural purposes in any 
part of India, and there may be other similar or more extensive prohibitions binding 
on all public servants. But disobedience to the orders of Government in this matter 
is not, it seems, to be accounted an offence punishable by this section. The present 
provision aoplles to the punishment of persons who are prohibited by law from 
engaging in trade. The section can scarcely be deemed to apply where the prohibi- 
tion is by contract or agreement between the employer and the employed. There 
should be proof of the particular prohibition which is applicable ; and of the trading, 

that is the buying and selling as a course of husmess-- Morgan a?td Maepherson. 

]Srot©S.— The word ‘‘trade*’ in this section does not include lending money at 
interest. 147 P. L. R. 1903=22 P. R. 1903 Cr. ; but see (1911) N. L. R. 53. Member 
of Municipal Committee may be guilty under this section where such lending is 
prohibited by Municipal Law. 7 N. L. R, ^^^10 Ind. Cas, 577= ^2 Cr. L. J. 281. 
See also A. I. R. I933 All 543=i933 Cr. C. 874. Police officer carrying on trade 
commits offence, 19 Cr. L, J. 152=43 Ind. Cas, 440/ Ho previous sanction of Local 



GoveiT]!rient is required for an offence under s. i68. A. I. R. 1932 Nag, 133= 140 Ind, 
Cas. 71 1 ==*28 N. L. R. 156=1932 Cr. C. 669. 

Procedure.— Not cognizable -Summons— ———Bailable---*- — -Not com- 

pounclablc— — Triable by Presidency Magistrate or Magistrate of the first class. 

Charge.— I {name and office of Magistrate^ etc.) hereby charge you {name oj, 
accused) \ — 

That you on or about the day of , at being a public servant, 
to wit , and being as such public servant legally bound, not to engage in trade, did 
engage in trade, and thereby committed an offence punishable under s. i6B of the 
Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on the same charge. 

169 * Whoever, being a public servant, and being legally bound, as such 
^ 1 r It . public servant, not to purchase or bid for certain 

^ ^ ^ ^ ^ either m his own name, or in the name or 

another, or jointly or in shares with others, shall be punished with simple impri- 
sonment for a term which may extend to two years, or with fine or with both ; 
and the property, if purchased, shall be confiscated. 

Scope. — Various laws prohibit officers holding sales of property and persons 
employed by or subordinate to^ them, from purchasing directly or indirectly any 
property at such sales. The precise terms of the law which creates the obligation 
not to bid should be referred, to ; for the prohibition may not be absolute, but only 
against purchasing at ceitain sales , — Morgan and Macpherson, 

Notes.— 16 W, R. 52 ; 8 B. L. R. App. I. 

Procedure. — Not cognizable Summons — Bailable — Not com- 

poandable— — ^ — Triable by a Presidency Magistrate or Magistrate of the first class. 

Charge. — I {name and office of Magistrate etc.) hereby charge you {name of accus- 
ed) as follows 

That you, on or about the day of at being a public servant, 

namely in the Department and being legally bound as such public 

servant, not to purchase (or bid for) property, purchased (or bade) for that property, 
in your own name [{or in the name of )] (or jointly) (or in shares) and 
thereby committed an offence punishable under s. 169 of the Indian Penal Code and 
within my cognizance. 

And I hereby direct that you be tried on the said charge. 

170 . Whoever pretends to hold any particular office as a public servant^ 
Personating a public servant l^nowing that he does not hold such office, or 

falsely personates any Other person holding such 
office, and in such assumed character does or attempts to do any act under colour 
of such office, shall be punished with imprisoaraant of either description, for a 
term which may extend to two years, or with fine, or with both. 

Comment. — To support a conviction under this section, it is not neces- 
sary that the act done or attempted to be done under colour of office should 
be such an act as might be legally done by the public servant personated. 
27 A. 295. But mere personation is insufficient to justify conviction under this sec- 
tion. The section further requires that the offender should be shown to have attem- 
pted to do or to have done, in such assumed character, some act under colour of such 
office. The phrase *‘aa act under colour of such office’^ points to acts, which could 
not have been done, without assuming official authority or responsibility, and would 
not connote acts of a ministerial or mechanical character, which might be done, with- 
out requiring the justification of office in the person doing them. 9 Bom. L. R. 222. 
See also 9 Bom, L. R. 706=6 Cr. L. J. 79. A petition writer is not a public servant. 
U. B. R. (1897 — 1901) Vol. I, 265. The above section does not make the act of pre- 
tending to hold a particular office as a public servant punishable unless the person 
to such assumed character does or attempts to do any act under colour of such office. 
U, B. R. (1892—1 896) VoL I. 168. 

Scope.— ^-There are two distinct offences here punished. A may falsely pretend 
that be Ms been appointed Darogah of a certain place in the room of Z, deceased ; 
or he may fals^y pt^t^nd to be Z, who is the Darogah of that place. In either case 
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Scope. — A similar offence, wearing a soldier’s dress, is defined and punished by 
section 140. It will be noticed that the offences complete, although no act is done 
or attempted in the assumed official character. The mere circumstance of wearing 
such a garb or using such a token with the intention or knowledge supposed, is suffi- 
cient.— and Macpherszn, 

Notes. — Where a person was found carrying a police jacket under his arm with 
the intent that it should be believed that he was a police constable, he may be convic- 
ted of an offence under this section. U. B. R, 1904 ; 1st Qr. Penal Code 3 — i Cr, L. 
J. 554. Where the accused had no intention to personate the offence cannot be com- 
mitted. A. L R. 1930 Mad. 246=1930 Cr. C. 199=58 M. L, J. 111=31 Cr. L. J. 329 
= 1930 M, W. N. 174=121 Ind. Cas. 763. 

Procedure.— Cognizable — Summons — Bailable — Not-compoundable — Triable by 
any Magistrate. . . 

Charga .— 1 {name and office of the Magistrate etc,), hereby charge yoii {name .0/ 
the accused) 1, — . ^ ‘ ' ; . - ‘ 

That you on or about the' day of at ^ , not belonging 

to class of public ^ servants, wore garb of such a class of public ser- 
vants to wit (or carried a token to. wit , ' . which is used by 

1 . p. Code— 21 ’■ * : 
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That you— on or about the — day of — — ^knowing, that you did not hold the office 
of — pretended to hold that office as a public servant, (or falsely personated — holding 
such office), and in such assumed character did (or attempted to do)— under colour of 
such office, and thereby committed an offence punishable under s. 170 of the Indian 
Penal Code, and within my cognizance- 

And I hereby direct that you be tried on the said charge. 


if he does or attempts such an act as that described he commits an offence. An 
act is done *ffinder colour’* of the office, if it is an act having some relation to that 
which he pretends to hold. If it has no relation to the office, as if A, pretending to 
be a servant of government, to be travelling through a district obtains money, provi- 
sions, etc., the offence may amount to cheating under s. 145, but it is not punishable 
under the present section. The offence first described in this clause can, it seems, be 
committed only where there is in fact in such office in existence. If in consequence 
of a dispute as to the right to nominate to an office or to remove from an office, it is 

uncertain who legally fills the office a person doing an official act in the assertion 

of what he honestly believes to be his lawful title to the office, would not be deemed 
within this section.— and Macpherson, Where the accused went to the plat- 
form of a railway station and obtained admission on the pretence that he was a C. L 
D. officer without purchasing a ticket. Held, that his conviction under s. 107 I. P. 
Code, was wrong in as much as to sustain a conviction under that section there must 
be one which assumes official authority. The mere assumption of false character 
without any attempt to do an official act is not sufficient to bring the offender within 
the meaning of s. 170 I. P. C. 3 Pat. L. J. 389=1918 Pat, 287=4 Fat L. W. 
39=43 Ind. Cas. 785 = Cr. L. J. 209. Trial of offences under ss. 170 and 175 
together is illegal. 146 Ind. Cas. 195 = 1933 Cr. C, 662 = A. L R. 1933 Mad. 434. 
Where a C, L D. constable pretend to police officer and as such officer demands 
production of rapdasi paper, held, that he was guilty under s. 170. A. L.R. 1935- 
Lah. 92. 

Procedure.— Cognizable— Warrant — Bailable— Not-Compoundabie— Triable by 
any Magistrate. 


Oharge.— I {name and office of the Magistrate etc.) hereby charge you. {name of 
the accused) as follows : — 


171 . Whoever, not belonging to a certain class of public servants, wears 
. any garb or carries any token resembling any garb 

oAlke».^ by 

fraudulent intent. intention that it may be believed, or 

with the knowledge that it is likely to be believed 
that he belongs to that class of public servants, shall be punished with imprison- 
ment of either description, for a term which may extend to three months: or 
with fine which may extend to two hundred rupees, or with both. 
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class of public servents) with the intention that it may be believed, (or with the 
knowledge that it is likely to be believed ) that you belong to that class of public 
servants and thereby committed and offence punishable under s. 121 of the indian 
Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


CHAPTERIXA.^ 

Of OFFENCES RELATING TO ELECTIONS* 

171A. For the purposes of this chapter — 

(/z) ‘‘Candidate’-’ means a person who has been nominated as a candidate at 

any election and includes a person whOr when an 
election is in contemplation, holds himself out as 
denned. ^ prospective candidate thereat ; provided that he 

is subsequently nominated as a candidate at such election ; 

(&) ‘'Electorial right” means the right of a person to stand or not to stand 
as or to withdraw from being, a candidate or to vote or refrain from voting at an 
election* 

Scope. — This chapter “firstly’* seeks to make punishable under the ordinary 
penal law^ bribery, undue influence and ipersuasion and certain other malpractices 
at election not only, to the legislative bodies, but also to membership of public 
authorities, where the law prescribes a method of election ; and further, to debar 
persons guilty of such malpractices from holding positions of public responsibility 
for a specific period. Secondly, it proposes to empower the commissioners appointed 
under the rules to exercise judicial powers of investigation in respect of elections 
of legislative bodies in India. Staie^mnt of Objects and Reasons. “It has been 
suggested in some quarters that this Chapter should be confined to offences commi- 
ted in connection with elections to legislative bodies constituted under the Govern- 
ment of India Act. After full consideration of the ^[uestion, we feel there are distinct 
advantages at the present time when election is to play so important a part in the 
new public life of India, that the public conscience should be markedly drawn to the 
danger of corrupt practices in relation to the franchise, whether that franchise relates 
to legislative or other bodies. We felt it is of the greatest importance that this 
principle of the purity of the franchise should be insisted on in the general criminal 
law of the country and that it should not be left to local, legislatures to deal with the 
broad principles enacted in this chapter. There will be sufficient scope for these 
bodies m elaborating and supplementing the law as proposed in the Bill for we 
recognise that it is by no means exhaustive." Report of the Select Committee, 

171 B. ( 1 ) Whoever — 

(?) gives a gratification to any person with the object of inducing him or 
Bribery. person to exercise any electoral right or 

of rewarding any person for having exercised any 

such right ; or 

iii) accepts either for himself or for any other person any gratification as a 
reward for exercising any such right or for inducing or attempting to induce any 
other person to exercise any such right, 

commits the offence of bribery. 

Provided that a declaration of public policy or a promise of public action 
shall not be an offence under this section. * 

(2) A person who offers, or agrees to give, or offers or attempts to procure, a 
gratification shall be deemed to give a gratification. 

. (3) A person who obtains or agrees to accept or attempts to obtain a gratifica- 
tion shall be deemed to accept a gratification and a person who accepts a grati- 
,,fi, cation as a motive for doing what he does not intend to do, or as a reward for 
. doing what be has not done, shall b 2 deemed to have accepted the gratification 

* Inserted by Act XXXfX of 1920 . 
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Ntoes. — ^*Bribery' is defined primarily as the giving or acceptance of a grati- 
fication either as a motive or as a reward to any person, either to induce him to 
stand as, or not to stand as, or to withdraw from being, a candidate or to vote or 
restrain from voting at an election. It also includes offers or agreements to give 
or offers and attempts to procure a gatification for any person. '‘Gratification” is 
already expiamed in section i6i of the Penal Code and is not restricted to pecuni- 
ary gratifications or gratifications estimable in money. of Objects and 
Reason jVide^ Gazette of Tndia Part. j. rjj of igso. 

171G. (i) Whoever voluntarily interferes or attemtps to interfere 
- , . with the free exercise of any electoral rkht 

Undue influence at elections, commits the offence of undue influence at an 

election. 

( 2 ) Without prejudice to the generality of the provisions of sub-section ( 1 ). 

whoever— ■■ 

(^) threatens any candidate or voter, or any person in whom a candidate 
or voter IS interested, with injury of any kind, or 

0) induces or attempts to induce a candidate or voter to believe that he 
or any person in whom he is interested will become or will be rendered an 
object of Divine displeasure or of spiritual censure, shall be deemed to inter- 
fere with the free exercise of the electoral right of such candidate or voter, 
within the meaning of sub-section ( I ). 

(3) A declaration of public policy or a promise of public action, or the 
mere exercise of a legal right without intent to interfere with an electoral 
right, shall not be deemed to be interference within the meaning of this 
section. 

Notes. — Preventing an election-candidate from coming out of his house and 
' going to his voters for canvassing Votes On the day previous to the election day does 
not amount to an offence under this section. 93 Ind. Cas. 692 — 27 P. L. R. i9o«27 
Cr. L. J. 468, Where a candidate remarkes that G^osk wommi need^ not vote, no 
offence under section 171 C has been committed. A. I. R. 1934 Mad.k76=si46 Jnd. 
'■'Gas. 572. ■ ■' ;^, ■■ ■'■■'\^ " 

171Di Whoever at m election applies for. a voting paper or votes in the 

name of any other person, whether living or 
personation at elections. dead, or in a fictitious name, or who haying 
voted once at such election applies at the same election for a voting paper iii 
his own name ; 

and whoever abets, procures of attempts to procure the voting by any person 
in any such way commits the offence of personation at an election. 

Notes. — A candidate at a Municipal election was not aware that a voter was 
falsely personating another. He attested the voting paper but did not profess to 
do so on his personal knowledge and the voting officer also knew that the candidate 
was not doing it on his personal knowledge. Ifetd, that the candidate was not 
guilty of intentionliy aiding the commission of an offence under this section. 24 
A, L. J, 180 = 94 Ind. Gas. 897*27 Gr. L. J. 705 = A. I. R. 1926 All. 237. ‘The 
definition of ‘personation’ closely follows the definition in section 24 of the Ballot 
Act, 1872, and covers both a person who attempts to vote in another person’s name 
or in a fictitious name a voter who attempts to vote twice and any person who abets, 
procures or attempts to procure such -Statement of Objects and Reasons. 

In a Municipal electoral roll Mohammad Din, son of Faquir Mohommad, was 
recorded as a person entitled to vote. The accused Mohammad Din whose father:*s 
name was admittedly Abdulla asked for a Ballot papper in the name of Mohammad 
Din, son of Faquir Mohammad ; and when questioned he asserted more than once 
that his father’s name was Faquir Mohammad. The contention that the officer 
who prepared the elextoral roll intended to put the accused on the register and that 
Mohammad Din, son of Faquir Mohammad, had no existence at all, was not proved. 
Held^ that the accused was guilty of personation. Mohammad Dm, v. Emperor, 1 17 
Ind. Gas. 883 = 30 Cr. L. J. 853= A, I. R. 1929 Lah. $2. When the accused had not 
the intention to personate the offence cannot be committed. A. I. R. 1930 Mad. 
246-1930 Cr. C. 199=58 M. L. J. 111 = 31 Cn L. J, 329*121 Ind. Gas. 763. 
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17 IE* Whoever commits the offence of bribery shall be ' punished with, 
„ imprisonment of either description for a term 

Punishmentfor bnbery^ to one year or with fine 

or with both ; 

Provided that bribery by treating shall be punished with fine only. 
Explanation*-"^'TtQQXmg^ means that form of bribery where the gratification 
consists in food, drink, entertainment or provision. 

Vide--26 Cr. L. J. 362 ^ 47 A-H* 263^=84 Ind Cas. 714 ; 26 Cn L. J . 445 = ^5 Ind. 
Cas. 6 t. . 

Procedure.— :Non-cognizable-— Summons— Bailable— Not compoundable— Tri- 
able by a Presidency Magistrate or Magistrate of the first class. 

Charge.— I (name and office of Magistrate etc) hereby charge you (name of the 
as follows : — 

That you on or about the day of .at , gave a 


gratification to wit to , with the object of inducing him (or any other 

person) to exercise electoral right (or of rewarding any person for having 

exercised any such right) and thereby committed an offence under s. 171 E of the 
Indian Penal Code and within my cognizance, etc. 

17iF. Whoever commits the offence of undue influence or personation at 

an election shall be punished with imprisonment 
Punishment for undue infiu- either description for a term which may extend 

ekction' to one year, or with fine or with both. 

Procedure. — Not cognizable — Summons — Bailable — Not compoundable — Triable 
by Presidency Magistrate or Magistrate of the First class. 

Charge.— I {name and office of Magistrate, etc.) hereby charge you (name of the 
accused) as follows : — 

That you, on or about the day of , at , voluntarily 

interfered (or attempted to interfere) with the free exercise of an electoral right to 
wit and thereby committed an offence punishable under s. 17 1 F of the 

Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

Notes. — Where it was found that the petitioner had intentionally but recklessly 
abetted the offence of false representation at a municipal election, he could not be 
convicted under s. 465 of Indian Penal Code. Where there are two provisions one 
specific and the other general, the specific provision ought to be applied in preference 
to the general one. 22 A. L. J. iio 5 . An act, to amount to an attempt must be such 
that if not prevented, it would complete the offence. At a municipal election the 
petitioner went to the officer who had the custody of the signature slips. He did not 
give out his name but produced a piece of paper which bore a certain number. The 
officer looked at the number and then at the electoral roll and asked the petitioner if 
he was Lachoo and he said “yes’* but ih^ patwari who was there pointed out that his 
name was Molkhan which was the truth. Thereupon the petitioner was turned away. 
ffietd, that the petitioner was not guilty of attempting to commit the offence of 
fraudulently applying for voting paper and thereby personating at election. 22 A, L. 
.1102. Where a candiate identifies a voter without ascertaining identity of the voter, 
be is guilty of abetment of personation at election. A. I. R, 1928 All. 150. Mens rea 
is a necessary ingredient in offence under section 171F. A. I. R. 1930 Mad. 246. 
The offence of personation at election is a most serious one. It is an act done with 
deliberate intent to profit at the expense of an opponent. It is difficult of detection, 
and when it is found that the voter, whether alive or dead, was certainly not present 
at the polling station and that the candidate was not the victim of a plot, the inevita- 
ble inference is that he corruptly, wrongfully and intentionally abetted the offence. 
Emperor Badan Singh, A. I R. 1928 All. 150. 

17iG. Whoever with intent to affect the result of an election makes or 

. . publishes any statement purporting to be a state- 

False staternent in connect which is false and which he either 

knows or believes to be false or does not believe 
to be true, in relation to the presonal character or conduct of any candidate 
shall be punished with fine. 
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Procedure.—Not-cognizable— — Summons---BaiIable Not compoundable 

Triable by a Presidency Magistrate or Magistrate of the First class. 

{name and office of Magistrate etc.^htxthy charge you {name of the 
accused) as follows ^ " % 

That you, on or about the day of ^ , at , with intent to afreet the 
result of the election, to wit , made or published a statement to wit ^ which 
, statement is false and which you knew (or believed) to be false (or which you did 
not believe to be true) and thereby committed an offence punishable under 
section 17 iG of the Indian Penal Code. ^ . . 

And I hereby direct you to be tried on the said charge and within my cogm- 
■zance.,,. ;' , 

i^otes— General imputations of misconduct do not come under this section. 55 
M. 79 I« A. I. Mad. 5^=63 M. L. sSo^ss Cr. L. J, 665=^1932 M. W. N. 

1086. To advise people not to vote by making false statement is not an offence. 
A. L R. 1922 Mad. 337«4i M. L. J. 577=*66 Ind. Cas. 566. 

17 IH. Whoever without the general or special authority in writing of a 
, . candidate incurs or authorises expenses on 

connec- account of the holding of any public meeting or 
i 1 wi an e ec ion. upon any advertisement, circular or publication, 

or in any other way whatsoever for the purpose of promoting or procuring the 
election of such candidate, shall be punished with fine which may extend to 
five hundred rupees : 

Provided that if any person having incurred any such expenses not exceed* 
ing the amount of ten rupees without authority obtains within ten days from the 
date on which such expenses were incurred the approval in writing of the candi- 
date, he shall be deemed to have incurred such expenses with the authority of 
the candidate. 

Procedure. — Not-cognizabI e Summohs— Bailable— — Not-compoundable — 

Triable by a Presidency Magistrate or Magistrate of the First Class. 

Charge.— I {name and office of Magistrates etc,) hereby charge you {name of the 
accused) as follows 

That you, ^ on or about the day of , at without the general (or special) 
authority in writing of , a candidate incurred (or authorized) expenses on account 
of the holding of any public meeting [or upon any advertisement, (or circular) (or 
publication) or in any other way to wit ] for the purpose of promoting (or procur- 
ing) the election of, and thereby committed an offence punishable under section 
i7iH|of the Indian Penal Code and under my cognizance, etc. 

171 L Whoever being required by any law for the time being in force or 
- . any rule having the force of law to keep accounts 

Failure to keep election for expenses incurred at or in connection with 
accounts. election fails to keep such accounts shall be 

punished with fine which may extend to fiive hundred rupees. 

Notes.— “It is also made illegal for any one, unless authorized by a candidate to 
incur any expenses in connection with the promotion of the candidate's election and 
if by any law accounts have to be kept, failure to keep such accounts is made penal. — 
Statement of Objects and Reasons, 

Procedure, — Non-cognizable Summons — Bailable-; Not-compoundable — 

Triable by a Presidency Magistrate or Magistrate of the First Class. 

Charge. -I {name and office of Maiastrate^ etc.^) hereby charge you {name of the 
accused) as follows : — 

That you, being required by law for the time being in force to wit ^ (or by 
any rule having the force of law, to wit ^ (to keep accounts of expenses incurred 
at (or in connection with) an election to wit , failed to keep such accounts and 
thereby committed an offence punishable under section, jyi, U, of the Indian Penal 
Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


election 
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or inteationally prevents the lawful making of any proclamation, under the 
authority of any public servant legally competent, as such public servant to 
direct such proclamation to be made, 

shall be punished with simple imprisohment for a term which may extend to 
one month, or with fine which may extend to five hundred rupees, or with 
: both'; ■ , ■ - ■ 

or, if the summons, notice order, or proclamation, is to attend in person or 
by agent, or to produce a document Jo a. Court - of -Justice, with'-simple--- im- 
prisonment for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

Refusal to sign a summons. — A refusal to receive and sign a summons does 
not constitute a prevention of service within the meaning of this section. Rat. IJn. 
Cr. C, 17 ; S S; H. C. Cr. 34 ; 3 C. 612 ; 20 C. 356 ; 24 A. L. J. 216 = 27 Cr.- L. J, 

142 = 91 Ind. Cas. 814 ; 24 A. L J. 215 = 92 Ind. Cas. 460=27 Gr. L. J. 284 ; 23 A. 

L. J. 148 = 86 Ind. Gas. 973-26 Gr. L. J, 909 ; 40A 577 i i Rang. 49 5 74 Ind..,Cas. 
65 ; 21 O. C. 150 ; I Weir, 79 ; 31 A. 608 ; 23 A. L. J. 148=86 Ind. Cas. 973=26 

Gr. L. J, 909=1925 AIL 322 ; 21 Cr. L. J. 688 = 57 Ind. Cas. 928 ; 19 Gr. L. J. 801= 

21 O. C. 150=46 Ind. Cas. 817. A refusal to sign an acknowledgment of summons 
issued by a Magistrate and the throwing down the summons do not amount to a 
prevention of service within the meaning of section 173. i Weir, 80. Where a 
person refuses to receive a summons and throws it down, he cannot be said to have 
prevented the service of the summons. 5 M. 200 Note — i Weir 79. A refusal to 
receive a summons is not an offence under section 173, Penal Code. The words 
“any manner prevents the service’* cannot apply when the summons is tendered and 
refused as it is good service. 5 M. 199= c Weir, 80=6 Ind. Jur, 410. Refusal to 
accept or to sign the duplicate of a citation issued under section 147 of the Land 
Registration Act is not an offence under section 173 of the Indian Penal Code. 
6 A. L. J. 777= 31 A. 608 = 3 965* A refusal to serve as a special constable, 

when ordered to do so, is no offence under section 173 of the Penal Code and 
proceedings taken under that section for such refusal are bad in law and should be 
quashed. 2 C. L. J. 555 = C. W. N, 82 = 3 Cr. L. J. 169. Refusal to sign order 
requiring accused’s attendance under s. 160 Criminal Procedure Code is not an 
offence under this section. A. W. N, 1886, 93. A Tahsildar is not competent to 
issue a summons for a purpose not contemplated by Act^III of 1869. Disobedience 
to such a summons is not an offence under this section, hi re Timma Royan^ i 
Weir. 96. Under the Cr. P. Code the mere tender to person of a summons is suffi- 
cient and a refusal by him to receive it does not constitute the offence of intentionally 
preventing service thereof on himself under section 173 of the Penal Code. 40A, 
577=16 A. L. J. 453- For a conviction under section 173 I. P. Code it is necessary 
to prove that the accused prevents the process server from tendering the summons. 
Mere refusal to accept a summons when tendered does not amount to intentionally 
preventing service of summons. 57 Ind. Cas. 928 = 21 Cr. L. J. 688 ; 74 Ind. Cas. 
65 = 2 Rur. L. J. 22 A man who gets away from a service officer with the obvious 
intention of not allowing him to hold any communication with him at all and shuts 
himself in his house is intentionally preventing service either by tender or by delivery 
and is liable to be convicted under s. 173 I. P. Code. I07 Ind. Cas. 563 = 29 Cr. L, J. 
263 = 26 A. L. J. 107. 

Procedure. — Non-cognizable— Summons — Bailable — Not-compoundable — Triable 
by Presidency Magistrate or Magistrate of ist or 2nd Class, 

Oharge. — I {name and office of iMtigislnite, eU,^) hereby charge you {name of ilie 
accused) as fallows 

That you ■ on or about the day of at , intentionally prevented 
the serving on yourself (or on any other person), of a summons (or notice) (or order) 
to wit — proceeding from {name the public servant) as such — , to issue such summons, 
notice or order, and thereby committed an offence punishable under section 173 of 
the Indian Penal Code, and within my cogirzance. 

And I hereby direct that you be tried on the said charge. 

= 174. Whoever, being legally bound to attend in person or by an agent at 

Noi-attendance in obedience ^ obedience to a 

to an order from public servant, summons notice, order, or proc amation pro- 
^ ^ ceedmg from any public servant legally compe- 

tent, as such public servant, to issue the same, 
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intentionally omits to attend at that place or time, or departe from the place 
where he is bound to attend before the time at which it is lawful for him tO- 
'depart,. . 

shall be punished with simple imprisonment for a term which may extend to 
one month, or with fine which may extend to five hundred rupees, or with both ; 

or, if the summons, notice, order, or proclamation is to attend in person or 
by agWt in a Court of Justice, with simple imprisonment for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 

Ulus f rat ions, 

(a) A being legally bound to appear before the Supreme Court at Calcutta, in 
obedience to a subpcena issuing from that Court, intentionally omits to. Appear. A 
has committed the offence defined in this section. 

( 5 ) A, being legally bound to appear before a Zillah Judge, as a witness, in 
obedience to a summons issued by that Zillah Judge, intentionally omits to appear. 
A has committed the offence defined in this section. 

Scope. — In order to sustain a conviction under this section, it has to be shown 
that the summons issued was issued by a public servant legally competent, as such 
public servant to issue the same, and that the accused intentionally omitted to attend 
in pursuance of the summons. 12 A. L. J. 680. Section 147 of the U. P. Land 
Revenue Act when it gives a revenue official exercising fiscal functions authority to 
issue a citation to a defaulter to appear gives him authority to order that person to 
appear before him and the person is obliged to appear before him, if so ordered, under 
the penalties laid down by s 174. 4 O, W. N. 1211 ; see also 49 A. 205 = 99 Ind Cas, 
60=28 Cr. L. L. 28. It is not an offence to comply with a subpcena where the place 
of attendance is not specifically mentioned. 94 Ind Cas. 889=24 A. L. J. 536 = A. I. R. 
1926 All. 474. A person who does not attend to receive order under s, 56 of the Legal 
Practitioners Act cannot be charged, under this section. A, I. R. 1928 Rang. 296. 
The mere fact of inaccuracy in naming a person who is personally summoned may 
not be a sufficient ground for acquitting a person so served for an offence under section 
174 Penal Code. i Weir. 892. Before a person can be convicted of an offence under 
section 174 it must be shown that he intentionally omitted to attend in obedience of 
the summons, It is not sufficient to prove that the summons was affixed to the house 
of those called on to attend and that they did not attend. It must also be proved 
that the summons was brought to their knowledge, that they were required to attend, 
and that they intentionally omitted 10 do so. i Weir 84. A summons which is ten- 
dered to the accused, but which the accused refuses to receive, is a legal summons, 
as the service amounts to personal service. Failure to obey its directions is an offence 
punishable under section 174, Penal Code, i Weir, 81. To make a summons return- 
able on a Sunday is not illegal. I Weir, 86. A citation issued under section 147 of 
Act III of 1901 is an order to the defaulter to appear at the time and place named 
therein within the meaning of s 174 of the Penal Cole, and intentional disobedience 
of it is an offence under the section. 13 O. C. 55 = 5 Ind. Cas 805= ii Cr- L. J. 250. 
Where an officer is not competent to issue summons, ommission to attend in pursu- 
suance of such summons is not an offence, i Weir 95 ; i A. L. J. 263= i Cr. L. J, 
497 ; I Weir, 94 ; 1 Weir, 96 ; i Weir, 97 ; 4 P- P- 1907 Cr, = 6 Cr. L. J. 107 ; 12M, 
297; 1 Weir 87 ; Colm. Dig. Cr. 89 of 1877. But where a person is so authorised 
an omission to attend in pursuance of such a summons is an offence under this 
section, i Weir, 93 ; 8 Ind. Gas. 133 ; Colm. Dig. Cr. 74 of 1877. Disobedience of 
summons wrongly issued is not an offence. 17 Cr. L. J. 471 = 14 A. L. J. 1069=36 
Ind. Cas. 151. Accused is not guilty in case of incapacity to attend due to illness. 
A., I, R. 1922 All. 82=20 A. L. J., 192 = 23 Cr. L. J. 208=65 Ind. Cas. 864. Non- 
appearance of a defaulter after the issue of a citation is no offence. A, L R. 1927 All. 
49=25 A. L. J. 38 = 28 Cr. L. J. i53=49A 215 = 99 Ind. Cas. 409. Disobedience of 
summons served on an ami n personally by a police officer is an offence. 18 Cr. L. J. 
733=40 Ind. Cas. 733. Where a solicitor failed to appear under the mistaken belief 
that he was asked to produce a letter written by bis client he was. not- guilty. 42 Ind. 
Gas.' 532, When summons was served too late, no offence has been committed. 
A; 1. R. 1924 Rang. 35=1 Rang. 549-^5 Ct. L. J. 229=76 Ind. Cas. 693, A Magis- 
trate cannot try a person. for an offence under s. 174 for disobedience of his summons. 
35T.X»fe*'454'«^Aa, R,'i934l-ah. 545=1934 Cr.,C. >5^ ^ . 
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Person'^appeariiiaf ill obedience to summons, but departing without permission is 
not punishable unless the summons contained a direction that he should not leave 
the office without express permission, i Weir 99. Where a summons has not fixed any 
time for attendance an omission to attend in pursuance of such a summons is not an 
offence. Colm. Dig. Cr. 88 of 1877. Where, in a summons, no place is specified at 
which a person summoned is to appear, a person disobeying the summons does not 
omit to attend a certain place as Is required by the section, i Weir 8i ; 14 P. R. 
1887 Cr ; I Weir 100 ; A. W- N. 1883, 109 * accused cannot be convicted under 
this section when the summons in question is a process not provided by the law. 2 P. 
R. I Syr Gn All order to the police directing the police to inform the pai'ties of the 
date is neither a summons nor a notice under this section. A W, N. 1890, i. Where 
the accused failed to attend Court in obedience to a direction by the Court, but the 
Gase was not taken up owing to other demands on the Magistrate’s times no convic- 
tion can be made under s. 174. Penal Code. 3 S.L* R. 155 = 4 Ind. Gas. 410=10 Cr. 
PrJ. 576. Before convicting a witness under section 174, the court is bound to 
decide whether there was an intentional disobedience to the summons, after giving 
him an opportunity of explaining his absence. 27 P. W. R. 1907 Cr. = 7 Cr. L. J. 226; 
2 Bur. L.^ J. 146= I Rang. 549. Section 160, Cr. Pro Code does not authorise a 
police officer to require the attendance of an accused person with a view to his an- 
swering the complaint made against him. The disobedience of such an order, there- 
fore, cannot fall within s. 174 L P. Code. 4 Bom. L. R. 644. An officer should not 
try himself an offence under section 174,1. P. Code, in his capacity as a Magistrate, 
when the offence has been committed before him in his capacity as a settelement 
officer. 2 A 405 ; S. C. 99 Oudb. Actual service of. the summons, notice or order, 
must be strictly proved, or be admitted before a conviction can be had under s 174, 
Penal Code, for non-attendance in obedience' to such summons, notice or order. S. C. 
99 Oudh ; A. W. N. 1882, 52 ; 6 M. H. C. App. 29. A summons directing a person 
to appear w'thin a certain number of days, without specifying a particular day for 
the appearance, does not comply with the requirements of the section, i Weir 82. 

A complainant can hardly be held a witness punishable for refusal to answer ques- 
tion either under section 485, Cr. Pro. Code, or under section 174 I. P. Code. 13 B. 
600. A verbal order given to a witness by a court, to attend court on a particular day 
at a particular hour, is an order, the disobedience of which is punishable under section 
174 of the Penal Code Rat. Un. Cr. C. 75 ; 5 M. FI. C. App, 15 ; but see i Weir 86= 

2 Weir 123. A service of notice on the pleader of the accused is not a sufficient notice 
to make the party liable under this section, 6 G. W. N. 927. The mere production 
of the summons to the accused, with an endorsement of service and the alleged mark 
of the accused, is not sufficient proof of service in the face of his denial that he re- 
ceived the summons. I Weir 8$. The absconding of an accused after having seen 
warrant for his arrest, is not an offence under this section, i Weir 89=7 M. FI. C. App. 
43. Where there is no order for personal appearance, a person cannot be convicted 
under this section for non-attendance. 2 Lab, L. J. 539. Where summons has not 
been issued according to law, there cannot be conviction under section 174 L P. C. 59 
Ind. Cas. 335 = 22 Cr. L. J. 79. The mere fact that a person is so incapacitated by 
illness as to be obliged to give up his ordinary advocations would be sufficient excuse 
for him not to''attend a Court in obedience to a summons. It is not necessary that 
he should have been so dangerously ill that he could not move. 20 A. L. J. 192 = 65 
Ind. Cas. 854=23 Cr. L. J. 208. Disobedience to a verbal order of a cantonment 
magistrate to attend does not constitute an offence under section 174 I. P. Code in the 
absence of proof that the order issued by the Magistrate was issued in his capacity as 
magistrate or that he was legally empowered to issue such order. 23 Cr. L. J. 230= 
66 Ind. Cas. 70. What is made punishable by law under section 174 is an intentional 
disobedience to the summons of a Court. The word, ‘intention’ does not appear to 
have been defined in the I. P. Code, but it has been interpreted to mean non-atten- 
dance which amounts to wilful disobedience. 72 Ind. Cas. 593-=24 Cr. L. J. 433 = 
192.'; Lab. 163. When a summons has been served just a day before the date fixed 
for appearance and the place is somewhat distant from the place of appearance, the 
accused cannot be convicted under this section. 26 A. L. J. 1201 = 111 Ind. Cas. 670 
= 29 Cr. L. J. 910= A. L R. 1928 A. 680 (F. B,}. 

Procedure,— Not-cognizable Summons Bailable Not compoundable 

Triable by any Magistrate and triable summarily. 

OhB,Tge,— I {name and office 0/ Magistrate^ etc) hereby charge you { 7 %ame of the 
accused) as follows : — 

'' LP. Code— 22 
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■ ^"thatyou on the day of,,, ■' , v, . , at ' ., ^ , being, ^ legally 

bound to attend In person (or by an agent) at and at in obedience to 

summons (or notice) (order) (or proclamation) proceeding from legally 

Gompetent, as such to issue the same, intentionally omitted to attend at 

that place at that time (or departed from that place before ) and thereby com- 

mitted an offence punishable under s. 174 of the Indian Penal Code and within my 
cognizance. , ^ ^ 

And ! hereby direct that you be tried on the said charge. 

175 . Whoever, being legally bound to produce or deliver up^ any ^ docu- 
ment to any public servant, as such, intentionally 
Omission to produce docu- emits so to produce or deliver up the same, shall 

“n^V^nTlv^oun^to’^rnLu^fe punished with simple imprisonment for a 
son legally bound to produce termWh may extend to one month, or with 

fine which may extend to five hundred rupees, or 

with both ; 

or, if the document is to be produced or delivered up to a Court of Justice, 
with simple imprisonment for a term which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both. 

Illustration. 

A, being legally bound to produce a document before a Zilla Court, intentionally 
omits to produce the same. A has committed the offence defined in this section. 

Hotes.— Special laws which require the production and delivery of documents, 
and contain penalties for the omission to produce or other non-compliance with orders 
relating to them, are not affected by this provision. Previous sanction is absolutely 
needed to prosecute under this section. 12 C. W. N. 1016 ; 8 C. W. N. 20. It must 
be proved that the accused was in possession of the document in question. 4 P. L. 
W. 65. Where it is doubtful which of the two persons had the document required to 
be produced, they could not be convicted. 19 Cr. L. J. 217 = 4 Pat. L. W. 65 = 43 
Ind. Cas. 793. No offence is done under this section, where a person does not pro- 
duce the original of a document to a Sub- Registrar or a receiver appointed under the 
Land Registration Act. 15 P* R* iQio ; 29 C. 236 j 2 C. L. J. 621. An offence under 
this section is not committed by non-production of a document, when the summons is 
too vague, and does not direct any particular book to be produced. A. W. N. 1890, 
171. A party to a suit failing to comply with an order for production or inspection of 
documents can be dealt with only in manner prescribed by Order XI, rule 21, but is 
not punishable under s. 175 or any other section of the Penal Code. 15 P, W. R. 1910 
Cr.«ii5 P. R. 1910 Cr. 

Procedure. — Not-cognizable Summons Bailable Not com- 

poundable — Triable by the Court in which the offence is comrnitted, subject to 

the provisions of Chapter XXXV ; or if not committed in a Court, triable by a Presi- 
dency Magistrate, or a Magistrate of the First or Second Class. 

Qha^vge.— I (name and office of Magistrate^ ,?/f:.) hereby charge you of the 

accused) 2 ls {oWovis i — 

That you on the day of , at , being legally bound to pro- 
duce (or deliver up) the document of to as such, intentionaUy omitted ^ so 
to produce or deliver up the same to and thereby committed an offence punish- 
able under section 175 of the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

176. Whoever being legally bound to give any notice or to furnish infor- 
^ . . . mation on any subject to any public servant, as 

iSStTon°to?Iblirservam intentionally omits to give such notice or to 

by person legally bound to furnish such information in the manner and at 
giye it. the time required by law, shall be punished with 

simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five hundred rupees, or with 

or, if the notice or information required to be given respects the commission 
of an offence, or is required for the purpose of preventing the commission of an 
offence, otln otder to the apprehension of an offender, with simple imprison- 
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Illustrations, 


(a) A, a landholder, knowing of the commission of a murder within the limits of 
his estate, wilfully misinforms the Magistrate of the dis trict that the death has occured 
by accident in consequence of the bite of a snake. A is guilty of the offence defined 
in this section. 

(b) A, a village watchman, knowing that a considerable body of strangers has 
passed through his village in order to commit a dacoity in the house of Z a wealthy 
merchant residing in a neighbouring place, and being bound, under cl. 5, s. VII Reg 
It r, 1821, of the Bengal Code, to give early and punctual information of the above 
fact to the officer of the nearest police-station, wilfully misinforms the police officer 
that a body of suspicious characters passed through the village with a view to com- 
mit dacoity in a certain distant place in different direction. Here A is guilty of the 
offence defined in the latter part of this section. 


ment for a term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

Notes. — The mere fact that a landlord is collecting rent in excess of the rent 
recorded without apprising the revenue officials of the sarre will not render him 
liable under this section. 7 L, R. 195 Cr. Omission to give information, when the 
person is bound to do so is an offence. A, I. R. 1926 Nag. 217. This section is 
applicable only in cases of intentional omission. 5 P. R. 1889 ; 16 W. R. 35 ; 18 W, R. 
22 ; li Ind. Gas. 785. A person should not be convicted for a technical offence under 
this section 90 Incl Gas. 145 = 26 Cr. L. J. 1489. The accused must be under a legal 
obligation to give that information. 17 P. W. R. 1911 ; 23 P. R. 1872 Cr. ; U. B. R. 
(1892-1896) Vol. I, 169. When information has reached to a public servant from 
other sources a conviction under this section is not sustainable. 4 C. 623 ; Rat. Un. 
Cr. C. 674 ; 5 P. R. 1893 J 20 C. 316 | 7 M. 436. Failure by village head-men, watch- 
men and landed proprietors or their agents to report a sudden and unnatural death in 
their houses is not punishable under section 176. i Weir 101 = 2 Weir 38 ; A. W. N. 
J900, 207 ; 19 P. R. 1870 Cr. A failure by a kurnam of a shotriarii village to comply 
with an order of the Revenue Inspector calling for cultivation accounts of the village 
is not an offence under s. 176, Penal Code, i Weir 105. Where a person refuses or 
neglects to comply with any rule made under section 565, sub-section 3 of the 
Criminal Procedure Code, he is punishable as if he had committed an offence under 
the first part of s. 176 of the Penal Code, i N. L, R. 133=2 Cr. L. J. 745. In order to 
convict a person under section 46 of the N. W. P. and Oudh Land Revenue Act (III of 
1901) read with s. 176 I. P. Code, the following facts must be proved : (r) that a parti- 
cular patwari or kannungo asked a particular zaminder for information, (2) and that 
information was either refused or was false when given. 8 O. C. 128 = 2 Cr. L. J. 207. 
Under certain specified circumstances covered by section 45 of the Criminal Proce- 
dure Code, the concealment of suspicious death can be punishable under section 176, 
Penal Code, but mere servants who are entirely dependant on their master in whose 
house the death has occured, do not come within the category of persons who are 
bound to cummunicate an occurrence of this sort. 17 P. R. 1911 Cr, ii Ind. Cas 609 
= 12 Cr. L.J. 425. Failure to inform a revenue officer that excess rent had been collect- 
ed when such information was not asked for is not an offence. A. I. R. 1929 AIL in 
= 27 Cr. L. J. 1367 = 98 Ind. Cas. 487. Intentional omission alone is an offence. 144 
Ind. Cas. 343= 1933 Cr. C. 774=34 L. R. 712= A. I. R. 1933 Lab. 515. 

Procedure. — Not-cognizable Summons Bailable Not compoundable 

Triable by Presidency Magistrate or Magistrate of the ist or 2nd class. 


177. Whoever, being legally bound to furnish information on any subject 
^ ^ , to any public servant, as such, furnishes, as true, 

Furnishing false information, information on the subject which he knows or 
has reason to believe to be false, shall be punished with simple imprisonment 
for a term which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both ; 

or, if the information which he is legally bound to give respects the com- 
mission of an offence, or is required for the purpose of preventing the commis- 
sion of an offence, or in order to the apprehension of an offender, with imprison- 
ment of either description for a term which may extend to two years, or with 
fine, or with both. 
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Explanation . — In section 176 and in this section the word ^^offence’^ includes 
any act committed at any place out of British India^ whichj if committed in 
British India, would be punishable under any of the following sections^ 
namely, 302, 804, 382, 392, 19$, 394, 3^5, 396 , 397, 39S, 399, 402, 435, 436, 
449, 450, 457, 458, 459 and 460 ; and the y/ord “offender’’ includes any 
person who is alleged to have been guilty of any such act. 


Scope. — To come within the provisions of this section, the accused must be 
shown to be legally bound to furnish information, and to have furnished false infor- 
mation. I Weir. to6 ; Rat. Un. Cr. C. 210 ; in order to justify a conviction under 

this section, it is not necessary to prove an intention to defraud. It is enough to 
show that the information furnished as true was either known to be false or not 
believed to be true, i Weir. 107. This section embraces eyery case in which a 
subordinate seeks to impose false information upon his superior. 6 M. H. C, App. 
48. The first part of the section deals with a simple case of a person who being 

bound to furnish true information to a public servant furnishes a false information 

to him. Under the second clause of the section the information which a person is 
legally bound to give for the purpose of preventing the commission of an offence 
refers not to the commission of offences generally but to the commission of some 
particular offence. 15 C. 386 ; 20 A. 1 51 ; S. C. 11 Oudh ; 12 W. R. Cr. 23 ; 4 M. 
144; 1 Weir III ; 21 W, R, Cr. 30. Submitting false roadcess return is not an 
offence under this section where such false information was given for his success in 
acivil suit 13 C. W. N. 191:5=12 Cr. L, J. 11 = 4 Ind. Cas. 578. A false verification in 
an objection petition to the assessment of income-tax is an offence punishable under 
this section. 44 P. R. 1905=187 P. L. R. 1905 = 3 Cr. L. J. 128. Where a person 
who is not legally bound to furnish information of an offence, falsely informs the 
police that such an offence has been committed without intending to cause injury or 
annoyance to any particular person, he commits no offence under section 177 or under 
section loS of the Penal Code, Rat. Un. Cr. C. 76. Where the accused paraded a 
borrowed stage carriage instead of his own cart before the local Superintendent of 
Police, with the object of inducing that officer to report favourably on his application 
for a renewal of license under Act X VI of 1861, that misconduct of the accused 
did not constitute an offence punishable under section 177, or s. 182, I. P. Code. A. W. 
N. 1887, 268. False report to Revenue surveyor for securing mutation of name is not 
an offence under this section. 15 Cr. L. J. 603=25 Ind. Cas. 515 = 8 Bur L. T. 82. 
The essence of an offence under s. 52 Income-tax Act is the verification of a false 
statement. A. I. R. 1929 All. 919= 1930 A. L. J. 26=31 Cr. L. J. 88 = 1029 Cr. C. 647 = 
120 Ind. Cas. 435. Where assessable income is deliberately kept out of return by 
lawyer and when he persists in maintaining false defence, the punishment should be 
deterrent. 1933 Cr. C. 1123= A. I. R. i 933 Rang. 292. When assessment has been 
made by one Income-tax officer, his successor can make complaint against assessee. 
1933 Cr. C. 1 123= A. 1 . R, 1933 Rag. 292. A person charged with false verification 
under s. 40 of the Income-tax Act and s. 177 I* P- Code can be tried only at the 
place of the offence. A. I. R. 1923 Mad. 50 = 45 M. 839=43 M. L. J. 475 = 23 Cr. L. 
J, 679"=d8 hid, Cas. 843- When no notice under s. 22 {2} of the Income-tax has been 
served upon him he cannot be convicted under s. 177. 1 . P. Code for furnishing a 
false return. A. I. R. 1934 Lah. 626 = 35 L. R. 544 = A. L. R. 1934 Lah. 540=152 
Ind. Cas.682. 

Ij6gisla»tiv0 changes.' — This Explanation has been added by the Indian 
Criminal Law Amendment Act (III of 1894) s. 5. 

Procedure. Not- cognizable — Summons— -Bailable— Not compoundable —Triable 
by a Presidency Magistrate or a Magistrate of the first or second class— Triable 
summarily if the offence falls under the first clause. 

178. Whoever resuses to bind himself by an oath ''or affirmation’^ to 

Refusing oath or affirmation k so to bind him- 

when duly required by public servant legally competent to 

servant to make it. require that he shall so bind himself, shall be 

. punished with simple imprisonment for a term 

which may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 

been inserted by the Indian 

Oaths Act (X.pf 1873)5.. 1 5* ^ , 
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Prooediira.—Not \ cognizable — —Warrant Bailable — • — Not compoundable 

or Triable by the Court in whidi ilie offence is conarxiitted, subject to the provisions 
of Ch. XXXV ; or if not committed, in a Court, triable by a Presidency Magistrate, 
or Magistrae of the ist or 2nd class and triable summarily. 

Notes.-— A witness who has not been paid his legal expenses can refuse to give 
evidence. 1907. U. B. L. R. (P. C.) 9 ; 7 Cr. L. J. 208. 

,179. Whoever, being legally, bound to state the truth on any subject ^ to 
„ A . . .. any public servant, refuses to answer any question 

Re using to answer public of touching that subject by such 

servant, authorized to quesiion ' ■ • ■ - ^ 

^ public servant, in the exercise oi the legal 

powers of such public servant, shall be punished with simple imprisonment for 
a term which may extend to six months’ or with fine which may extend to one 
thousand rupees, or with both. 

Notes. — This section has nothing whatever to do with the conduct of accused 
persons in Court. 47 M. 396=46 M. L. J. 4o = (i924) M. W. N.^ 141=^19 
292, Refusal to answer a question which is not relevant to the case is not an offence. 
8i Ind.lCas. 951 ; see 7 C. L. J, 63 ; 10 B. 1S5. Not remembering a fact is not refusal. 
27 Cr. L. J. 252 = 1926 Lah. 240 = 92 Ind. Cas. 428, Evasive answers fall under this 
seciioii. 22 A. L. J. 110=1925 All 239. Under section 161, Criminal Procedure 
Code, a person answering questions put by a police officer is not bound to answer 
truly. Therefore, a refusal to answer such questions is not punishable under section 
179. I vVeir 111 = 2 Weir 123. The rufusal by a person summoned as a ‘‘juryman’^ 
by the police to answer such a question as whether, on looking at the hands of a 
certain person, he found marks of tying with a rope, is not an offence under s. 179 
of the Penal Code. Rat. Un. Cr. C. 92. A refusal to answer questions put by 
police officer making an investigation under chapter XIV Cr. Pro. Code is no 
offence. A, I. R. 1931 Rang. 26=8 Rang. 5.H = 128 Ind. Cas. 833. The refusal 
must be deliberate. 144 Ind. Cas. 1061 = 1934 P. L. J. 427=35 Cr. L. J. 1036= 

A. L R. 1934 All. 136. Where Magistrate requires complainant as witness under s. 
219 Criminal Procedure Code and he refuses to give evidence, he is guilty of offence 
under s. 179. A. 1 . R. 1935 ^^ 7 * 

Procedure. — Not-cognizable Summons Bailable — Not ^ Compound 

able — r Triable by the Court in which the offence is committed, subject to the 

provisions of Chapter XXXV ; o.f if not committed in a Court, triable by a Presidency 
Magistrate or Magistrate of the ist or 2nd class. 

180 . Whoever refuses to sign any statement made by him, when required 

_ . . to sign that statement by a public servant legally 

Refusing to sign statement. competent to require that he shall sign that 

statement, shall be punished with simple imprisonment for a term which may 
extend to three months, or with fine which may extened to five hundred 
rupees, or with both. 

Notes. — A refusal to sign a statement under s. 264 of Cr. ^ Pro. Code is an 
offence 39 A. 399. An accused is bound to sign a deposition if it is read 
over 10 him. 1881 A, W. N. 43. A deposition in a Revenue inquiry need 
not be signed. i Weir, 112 ; see also. 4 B. 15 ; 3 L. B. R. 199 ; 8 P. R. 
1912. A refusal to sign a statement made by accused under section 346 is not 
an offence under this section, i Weir 113. An inquest report is not a state- 
ment wfithin the meaning of s. 180, Penal Code, and refusal to sign such a report 
is not an offence punishable under the Penal Code, 8 M. L. T. 198 Cr. = 7 Ind. 
Cas* 557 = 11 Cr. L. J. 500. The language of s. 364 of the Code of Criminal 
Procedure must make it compulsory on the Magistrate to sign a statement and 
also upon the accused. The Magistrate is a public servant legally competent to 
require the accused to sign the statement, and if he refuses to do so, the accused 
commits an offence under section 180 of the Indian Penal Code. 15 A. L. J. 291 = 
39 A. 399. Merely because statement of a witness is incorrect, he is not guilty of 
perjury. Deliberate intention to deceive is necessary. A. I. R. 1933 Sind. 412* 
Criminal proceedings should not be taken against a witness for perjury where he 
corrects himself before leaving witness-box. A. 1 . R, 1933 Sind. 4i2. 

Prooodiiro. — Not-cognizable — ^ — -Summons -^Railabie--' — —Not compound- 

able Triable by the Court in which the offence in committed subject to the 

provisions of Ch. XXXV ; - or if not committed, in a Court triable by a Presidency 
, Magistrate or Magistrate of the ist or 2nd clasBi " 
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181. Whoever, being legally bound by afl oath “or affirmation” to state 
„ , • , , . the truth on any subject to any public servant 

S » «h« pe.o„ authored by J to 

person authorized to administer affirmation makes to such public 

an oatli or affirmation. servant or other person as aforesaid, touching 

that subject^ any statement which is false, and 
which he either knows or believes to be false, or does not believe to be true, 
shall be punished with imprisonment of either description for a term which 
may extend to three years and shall also be liable to fine. 

Panishment. — A sentence under this section must award a term of imprison- 
ment, 4 M. H. C. App. i8. 

Notes. — -This section has application only in cases where the proceeding is 
other than judicial. 2 M. H. C. 538 ; 7 W. R. 68 ; 8 W. R. 24 ; 8 B. H. C. Cr. 
21, but see i Weir, 115. All that is required is that the person must be authorised 
to administer oath or solemn affirmation. 6 W. R. 81 ; 5 A. I7 ; S M, H. C. 
326 ; see also 2 M. B, C, R. 438 ; 6 M. 252 ; 12 M. 451. 

Procedure. Not-cognizable —Warrant Bailable Not compouud- 

able Triable by a Court of Session, Presidency Magistrate or Magistrate of the 

1 st class. 

Charge. I (name and office of Magistrate etc.) hereby charge you (name Of 
accused) as follows : 

That you on or a about the day of , at , being legally bound by 
an oath (or affirmation) to state the truth, on a certain subject, to wit ; to 
a public servant [or person authorised by law to administer such oath (or affirmation)] 
did make to such ^ touching the aforesaid subject, a statement to wit which 
was false, [or which you knew (or believed) to be false] [or which you 
did not believe to be true] and thereby committed an offence punishable under 
s. 181 of the Indian Penal Code and within my cognizance (or cognizance of the 
Court of Session or High Court.) 

And I hereby direct that you be tried by the said Court on the said charge. 

182. Whoever gives to any public servant 
any information which he knows or believes to 
be false, intending thereby to cause, knowing it 
to be likely that he will thereby cause, such public 
servant — 

{a) to do or omit anything which such public servant ought not to do 
or omit if the true state of facts respecting which such information 
is given were known by him, or 

(^) to use the lawful powers of such public servant to the injury or 
annoyance of any person, 

shall be punished with imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 

Illustrations, 

(a) A informs a Magistrate that Z, a police-officer, subordinate to such Magis- 
trate, has been guilty of neglect of duty or misconduct, knowing such information 
to be false, and knowingly it to be likely that the information will cause the 
Magistrate to dismiss Z. A has committed the cflence defined in this section. 

(^) A falsely informs a public servant that Z has contraband salt in a secret place, 
knowing such information to be false, and knowing that it is likely that the conse- 
quence of the information will be a search of Z’s premises attended with annnoyance 
to Z. A has committed the offence defined in this section. 

• informs a policeman that he has been assaulted and robbed in the 

neighbourhood of a particular village. He does not mention the name of any person 
as one of his assailants, but knows it to be likely that, in consequence of this informa- 
tion, the police .will make enquiries aiid institute searches in the village to the annoy- 
ance of the, villagers or some of them. Abas committed an offence under this 
section; ' 


False information with in- 
tent to cause public servant 
to use his lawful power to 
the injury of another person. 


THE ' INDIAN PENAL CODE; 


Legislative chai2geKS.--Tbis section has been substituted by Act 3 of 1895. 

Scope of the seotion.—This sectioii makes the giving of false information to 
a public servant punishable in two cases, first, when the intention or knowledge, with 
which the false information is given is to cause the public servant to use his lawful 
power to the injury or annoyance of any person, and secondly, when the intention 
is to cause the public servant to do or omit to do anything which lie ought not 
to do or omit to do; It is not necessary that the public servant shall have been 
actually induced to do or omit to do anything. It is sufficient if the person giving 
the false information intended to cause or knew it to be likely that such information 
would cause, the public servant to door omit to do something which he would not 
have done if the true state of facts had been known to him. The offence consists in 
the giving of false information with intent to mislead a public servant and is complete 
whether the public servant was or was not misled. The imputability consists in the 
consciousness that a deception is practised upon a public servant in contempt of his 
authority as such, and that he might thereby be induced to do what he ought not to da 
in the discharge of his duty as a public servant so as to prejudice the public 
interest i Weir 118 ; 26 M. 640 ; 25 Ind. Cas. 1000 ; ii Mys. L. J. 483. Statements 
made by prisoners for the purposes of their defence cannot bring them under the 
provisions of s. 182, as information given to a public servant. 2 N. W. P. 128. A 
conviction under s. 1 82 of the Penal Code, could not be sustained against a person 
who gave false answers to questions put by a police officer in the course of in- 
vestigation of a cognizable offence. The ordinary meaning of the ex pression “give 
information** is to volunteer information, not to make statements in answer to 
questions put by a public servant. 2 Cr. L. J. 474= U. B. R. 1905, Penal Code 18. 
“Information*’ is not restricted to first information recorded under Criminal Pro- 
cedure Code s. 154. A. I. R. 1933 Pat. 555 = 1933 Cr. C. 1268=14 P. L. T. 541 = 146 
Ind. Cas. 234. 

An officer in charge of a police station is not competent to make a 
complaint under section 182, 1 . P, Code, or to give the sanction required under 

section 168 Criminal Procedure Code, for such a prosecution. 116 P. R. 1866 Cr. 
An accused may be convicted of an offence under s. 182 of the Penal Code, even 
if the petition containing the information given by him is not actually signed by him. 
II Cr. L. J. 3=4 Ind. Cas. 477 = 38. L. R. 132. Giving false information, of an 
alleged offence, to a village Magistrate (a public servant) amounts to an offence 
under section 182 of the Penal Code. 28 M. 565=3 Cr. L. J. 108. Complaint should 
be made by officer to whom information is given. Trying Magistrate cannot be 
complainant. 138 Ind. Cas. 551 = 59 C. 334=1932 Cr, C. 440= 3 "^ Cr. L. J. 
631 = A. I. R. 1932 Cal. 5 1 1. Where letter giving false information under 
s. 182 is posted at Kanbakonam and reaches D. S. P. at Tanjore, the offence 
under s. 182 is committed at Tanjore and Tanjore Court can try that case 
and not the court at Kambakonam. 137 Ind. Cas. 333== 1932 Cr. C. 408=33 Cr. 
L. J. 452=1933 M. W. N. 45 i = A. I. R. 1932 Mad, 427. Complaint under s. 182 
must contain ingredients of offence. A. I. R. 1935 Rang. 97. Statement made by 
witness to police under s, 161 Cr. Pro. Code is not information given to public 
servant, A. I. R. 1935 Rang. 97. 

A person who was accused of an offence before a Court could not with impunity 
make false charge against the presiding officer of the Court, such charge being 
ordinarily punishable under section 182 of the Indian Penal Code, and could not 
escape because his object was to get the case transferred to another Court. 12 O. C. 
308 = 4 Ind. Cas. 160=10 Cr. L, J. 509 ; but see 7 A. L. J. 1143=1 Ind. Cas. 914=11 
Cr. L. J. 537, In order to support a conviction under this section, the information 
given should have been information which the informer knew or believed to be false, 
and it should have been proved that he gave it with such knowledge. 9 W. R. Cr. 
31- ^ Where a charge against another person is made by a witness not in the course 
of his evidence or in answer to a question but quite voluntarily and irrelevantly sanc- 
tion can be properly granted to prosecute a witness under s. 182 of the Penal Code. 
13 Cr. L. J. 56=13 Ind, Cas 392=4 Bur. L. T. 262, Section 182, and not merely s. 
21 1 of the Code, applies to cases in which false statement charged is made to a Police 
officer. The Magistrate has no jurisdiction to order a prosecution for making a 
false complaint, till that complaint has been finally determined. 4 C. L. J. 88 = 4 Cr. 
L. J. 68. Section 182 of the Indian Penal Code relates, only to cases of information 
given to officials, with the intention of causing or with knowledge that it is likely to 
cause, that official to do or omit to do something, which he ought not to do or omit 
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to do, or lo use Iris lawful power to the injury or annoyance of any person. 9 Bom. 
L. R. 3^ = 31 B. 204. Section 182, Penal Code, is to be mterpreted not in isolation 
but in association with section 21J of the Code. Where the information conve to 
the police amounts to the institution of criminal proceedings against a defined person 
it amounts to the falsely charging of a defined person with an offence as defined in 
the Penal Code, then the person giving such information has committed an offence 
punishable under section 211. In such a case, section 211 is ancl section 
182 is not, the appi^opriate section under which to frame a charge. Section 
182 wdien read with s. 2ii, must be understood as referring to cases when the infor- 
mation given to the public servant falls short of amounting to the institution of crimi- 
nal proceedings against a defined person and falls short of amounting to the false 
charging of a defined person with an offence as defined in the Penal Code. 
15 Bom. L. R. 574=2 Bom. Cr. C. 86=14 Cr. L. J. 491 = 20 Ind. Cas. 747 ; see also 
A. I. R. 1935 Where a person in whose house a theft took place informed 

the police that be suspected two persons as perpetrators of the crime, /leM, that 
this did not amount to giving false information within the meaning of s. 182 of the 
Penal Code. 22 C. W. N. 478=27 C. L. J. 230=44 Ind. Cas. 352. Section 182 L P. 
Code applies to a case in which it is intended that a public servant should not do or 
omit to do something which he would be legally justified in doing or omitting to do 
it he knew the true facts. 16 A. L. J. 814=47 Ind. Cas. 91. Information must be 
proved to have been false lo the knowledge of the accused or that he believed it to be 
false. 52 Ind. Cas. 282. To constitute an offence under section 182 I. P. Code of 
giving false information of a threatened breach of the peace, it is necessary for the 
prosecution to prove not merely an absence of a reasonable and probable cause of 
giving the information but a positive knowledge or belief of the falsity of the informa- 
tion given. 53 Ind. Cas. 695 ; see also 62 Ind. Cas. 327 = 2 P. L. R. 1922. 22 Cr. L. J. 
503 ; 22 Cr. L. J. 347=61 Ind. Gas. 171? 69 Ind. Gas. 81 = A. L R. IQ23 Gudh. 4=9 
O. L. J. 342 = 23 Cr. L. J. 641 = 26 O. C. 44. A preparation for committing an 
offence under this section is not punishable. 18 A. L. J. 636 = 57 Ind. Cas. 96. The 
statement of a petitioner to the Deputy Superintendent of Police in a departmental 
enquiry is an ‘information” within the meaning of this section, i Lah. 410=58 Ind. 
Cas. 819, On a prosecution for an offence under section 182 I. P. Code, the mere 
fact that the information was shown to be false does not throw the burden of proof 
on the accused that when he gave the information he believed it to be true. It is 
incumbent on the prosecution to show that the only reasonable inference was 
that he must have known or believed it to be false. 69 Ind. Cas. 81 = 23 Cr. L. J. 
641 = 2 U. P. L. R. (O. C.) 81=9 O. L. J. 342 ; 26 O. C. 44. No offence under 
section 182 I. P. Code is committed in respect of a false information given to a police 
officer of a native state or under section 193 I. P. Code in respect of false evidence 
given before a Court of that state. 47 B. 907 = 25 Bom. L. R. 772= 1924 Bom. 51. A 
village Magistrate is not subject to the authority of a Sub-Magistrate as a puplic 
servant and the latter has no authority to grant sanction in respect of false informa- 
tion given to the former. 45 M. L. J. 553 = (1923) M. W. N. 745. False information 
of a non-cognizable offence made to police officer without expecting that any action 
will be taken by him cannot form ground of conviction under s. 182. 18 A. L. J. 
636=2 U. P, L. R, (A) 296=21 Cr. L. J. 576 = 57 Ind, Cas. 96 ; see also 14S Ind. 
Cas. 8iq= 10 O. W. N. 755=1933 Cr. C. 1051 = A. I. R. 1933 Gudh. 374 ; 33 Crl L. J. 
314=13 P. L. T. 83= A. 1 . R. 1932 Pat. 710. It is desirable to give the accused 
party an opportunity to prove the truth of his case before inquiry by the Magistrate. 
60 C. 656= A. I. R. 1933 Cal. 532 = 34 J* 1059=37 C. W. N. 368=145 Ind. Cas. 
660; see also 137 Ind. Cas. 849=36 C. W. N. 15 = 1932 Cr, C, 312=33 Cr. L. J. 
514 = A. I. R. 1932 Cal, 383 ; A. I. R, 1933 Cal. 614 = 37 C. W. N. 399=1933 Cr. 1000= 
14s Ind. Cas. 824. But conviction of accused without preliminary opportunity to 
prove his case is not illegal. 134 Ind. Cas. 919=32 Cr. L. J. 1241 = 58 C. 1065 = 35 C. 
W. N. 378=A. I. R. 1931 Cal. 634 ; 37 C. W. N. 368 = 60 C, 656* A. I- R. 1933 Cal. 
532. Giving false information to Police about bullock being missing is no offence. 
136 Ind. Cas. 447=33 Cr. L*J.3H=i3P.. L. T. 83 = 1932 Cr.C. 3n = A. I. R. 1932 
Pat. 170- Where complaint states facts disclosing minor and graver offence, prose- 
cution should be for graver offence. A. L R. 1931 Mad. 702=1931 Cr. C. 942 = 54 M. 
ioi8«6i M, L. J. 770=32 Cr. L. J. 1215. 

Where in support of an application to transfer a criminal case, a person 
swore to an affidavit contaning allegations which were subsequently found to 
be fa^e and-handed it over to the pleader of the complainant, who filed it in 
Court; the <ieponent. cannot be prosecuted under section 182, I. P. Code, as 
there is no inforrnation given to a public servant within the rneaning of this 
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section. 20 L. W. 624=83 Ind. Cas. 343 = 25 Cr. L. J. 383 = 1925 Mad, 123=47 
M. L. J.'6s8., '., , 

The distinction between a charge under section 211 and a mere report under 
section 18 2j L P. Code, may be put thus. If the complainant confines himself to 
reporting what he knows of the facts, stating his suspicions, and leaving the matter 
to be further investigated by the police or leaving the police to take such course as 
they might think rig& in the performance of their duty ; he may be making a report, 
but he is not making a charge. But if he takes the further step/ without waiting 
for any official investigation, of definitely alleging his belief in the guilt of a specified 
person, and his desire that the specified person be proceeded against in Court, that 
act of his, whether verbal or written, if made to an officer of the law authorized to 
initiate proceedings based upon the complainant’s statement, whether amounting 
to an expression of the complainants belief in the guilt of the specified person or 
his desire that Court proceedings be taken against him amounts to making a charge. 
22 A. L. J. 137 Cr. ; 22 A. L. J. 829 ; see also 82 Ind. Cas. 718 = 25 Cr. L. J. 1358. 

A prosection under section 182 I. P. Code will lie quite irrespective of whether 
the action which a public servant is asked to take on information given to him is a 
legal one or not. 75 Ind. Cas. 289 = 24 Cr, L. J. 913. To bring a case within s. 182 
I. P. Code, it is necessary for the prosecution to establish not merely that the infor- 
mation as given was such that the only reasonable inference to be drawn is that they 
knew or believed it to be false, no Ind. Cas. 785=29 Cr. L. J. 753. 

Even where accused persons do not desire to take action under section 211 L P, 
Code, a Court of law has authority to complain against a false complaint under s. 
182 of the Code which is contained in Chapter X relating to contempt of the lawful 
authority of public servants. A. I, R. 1928 All. 333. The false information to the 
police was followed by a complaint to the Magistrate on the same facts and the same 
charge. The Magistrate tried the complaint and classified it to be false. The police 
is to lay a complaint under section 182 for false information given to them. Held, 
the offence alleged falls under section 211 and a complaint by the Magistrate before 
whom the charge was made is necessary. A. I. R. 1928 Rang. 343. Where offence 
falls under both sections 182 and 21 1, prosecutioa under section 182 is quite 
improper. A. I. R. 1928 Rang, 254 ; 23 S. L. R. 225 = 115 Ind. Cas. 313. When a 
complaint is made by a public servant for an offeace punishable under s. 182, I. P. 
Code, a Magistrate is governed only by the rules in Chapter XVi of the Cr. Pro. 
Code. 30 Cr. L. J, 710. To constitute an offence punishable under section 182, L P. 
Code, it is necessary that the information given should be information which the 
accused person knows or believes to be false. 30 P. L. R. 655, Even if a Magis- 
trate is disentitled by a statutory bar to take cognizance of any offence under section 
182 I. P. Code, cognizance by him of an offence under s. 211 is not also barred 
without any statutory provision to that effect. 117 Ind. Cas. 37 = 30 Cr. L. J. 710. 
To constitute the offence accused should know that there was no just or lawful 
ground for proceeding. A I. R. 1930 Lab. 54. 

This section makes the giving of false information to a public servant penal, when 
either of the two consequences is intended to be caused or is known to be likely to 
be caused by the false information, the first being the causing “the public servant 
to use the lawful power of such public servant to the injury or annoyance of any 
person’' and the second being the causing the “public servant to do or omit anything 
which such public servant ought not to do or omit, if the true state of facts respecting 
which such information is given, were known to him.” The second part of the 
section can, therefore, be read without importing into It the words '‘to the injury or 
annoyance of any person.’’ It is sufficient if the public servant does or omit anything 
which he ought not to do or omit, if the true state of facts were known to him. As a 
public servant is bound to act in the discharge of his duty^ properly it may often be 
interference with his duty, and thus dangerous to the public welfare, if through false 
information he is prevented from acting, or induced to act wrongly. 13B. 506. 
In order to support a conviction under this section, the information should have been 
information which the informer knew or believed to be false, and it should have been 
proved that he gave it with such knowledge. 9 W. R. Cr. 31, See also^ 31 B. 204 ; 
15 Bom. L. R. 574 ; 15 Cr. L. J. 672. The expression ‘‘give information”^ in this 
section should not be interpreted as meaning volunteering information, but is inten- 
ded to apply to a statement made in answer to a question put by a public servant. 
104 Ind. Cas. 712=28 Cr. L. J. 873. This section dpis with giving information to a 
public servant, as opposed to lodging a complaint in Court and requires that the 
information given by the accused should not only be false in fact but it must be 

L P. Code — 23 
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false to the knowledge or belief of the informant. 19 S. L. R. 91* 'Pov a conviction 
under this section it is not necessary that the false report must be taken down from 

dictation. 3 0 . W. N. 96 (Sup)=95 Ind. Cas. 598=27 Cr. L.J. 822, The word 
*‘give*^ in this section does not bear the restricted meaning of “volunteer*'. 26 Cr, LJ. 
1532 = 90 hid. Cas. 316= A. I. R. 1925 Rang, 364. *‘Gives information* in this section, 
does not necessarily mean ‘Volunteers’* information. A. 1 . R. 1929 4 ; see ;also A. 
I. R. 1928 P, 56. Inability to substantiate a claim is not an offence under this section. 
A. L R,i 928 Pat 574. The penalties of s. 183, 1 . P. Code, could not be applied to 
the case of a person, giving to the Collector of a District incorrect information that 
in the informant’s opinion the Collector had a claim on behalf of the state, of which 
the local Zemindars had, according to the informant, usurped possession. 4A. 49?= A. 
W. N, 1882, 128. For an offence under section 182, it is only necessary that the infor- 
mation given by the accused to a public servant should be false to his knowledge, 
whereas'^to constitute an offence under section 211, it is necessary that the accused 
should institute or cause to be instituted some criminal proceedings against another 
person or should falsely charge him with having committed an offence. (1917) 

M. W. N. 875. 

The offence under this section is complete when false information is given to a 
public servant to institute proceedings against a third person. The offence is ^ com- 
plete, although the public servant takes no step towards the institution of criminal 
proceedings. 1 5 A. 336== A. W. N. 1893, in. The words “to use his lawful power’* 
in this section refer to some power to be exercised by the officer misinformed, which 



That you on or about the day of at^ offered resistance to the 
taking of property by the lawful authority of a public servant, knowing (or having 
reason to believe) that he is such public servant and thereby committed an offence 
under section 183 of the Indian Penal Code and within ray cognizance. 

And I hereby direct that you be tried on the said charge. 


Notes.— Notices, etc., such as are sometimes given at public sales by persons 
having or claiming in good faith to have a right or interest in the property to be sold, 
would not be deemed obstructions. But such notices if clearly not bom fiOeyBxid 
merely for the purpose of injuring the sale, might be so. Morgan and Macpherson* 
To constitute an offence under this section, the sale must be by the authority of a pub- 
lic servant. 27 A. 480. Obstruction means physical obstruction. 2 Cr. L. J. 44 T 
see also 1883 A. W. N. i97» 

Procedure.— Not-cognizable— Summons— Bailable— Not-compoundable— Triable 

by Presidency Magistrate or Magistrate of ist or 2tid Glass. 
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hona-fide i^ Xioi mi offence, i Weir, 126. Refusal to give up property along with thre- 
atening to do harm is resistance under this section. 6 Bom.^ L. R. 254. 
But mere refusai is not. Rat. Un. C. 412 ; see also 15 B, 564. _ Resistance of sei- 
zure of goods in execiitioii of a decree against a deceased debtor is an offence under 
this section. 12 M. 87. Resistance to an expired distress warrant is punishable. 10 C. 
18 ; I Weir 134 I see also 49 P. R. 1905. A mere verbal direction to the bailiff not to 
remove property attached by him in execution of a decree, unless the property was 
entered as the accused’s property, cannot be regarded as an illegal resistance, under 
section 183, if the evidence does not show that the bailiff is either abused or intimida- 
ted, or that any physical resistance was attempted. 15 B. 564. A mere refusal by 
the accused to hand over to the bailiff the money wdiich he had in his pocket, is not a 
resistance to the taking of that money within the meaning of s. 183 of the Penal 
Code. Rat Un. Cr. C. 412. ^ A resistance to a sheriff attaching property under a 
defective warrant is not liable to be punished under either s. 183 or section 
186 LP. Code. 49P. R. 1905 Cr. = i64 P. L. R. 1905 = 3 Cr. L. J. 75 5 ^ Weir, 
134. It is the intention of law that when a public servant attaches property 
under a warrant in execution of a decree, he must have the warrant with 
him; otherwise the taking of the property is not lawful 27 A. 258 = 1 A. L. 
J. 595. Where a warrant for attachment of the applicant's property was not 
properly signed, he commits no offence under this section by removing property 
before it was seized. 18 A. L. J. 284=55 1^^* Cas. 852 = 21 Cr. L, J. 372 ; 
see also 1920 Pat. 285 = 1 Pat. L. T. 5^4. The judgment debtors cannot 
take it upon themselves to decide whether or not a certain property in their 
possession sought to be attached by the decree holder should be attached 
or should not be proceeded against So long as the property is in their 
possession they have no right to offer resistance to attachment thereof- 109 Ind. Cas. 
362 = 29 Cr, L. J. 538 = A. I. R. 1928 Lah. 844. Resistance to execution of a wai*3fant 
for their attachment of property which does not give the date for execution is not 
illegal I Pat L. J 850=18 Cr. L. J. 39 = 36 lad. Cas. 871. Where the owner entru- 
sted certain property to a firm for sale and subsequently the Court of Wards took 
charge of his estate, the firm’s refusal to return the property until their account was 
settled is not an offence under s. 183 or 186, by reason of s. 171 Contract Act. A. L R. 
1936 Oudh. 202=1 Luck 133 = 30 O. W. N. 160=27 Cr. L. J. 328=93 Ind. Cas, 744. 
No offence is committed if the real owner of the sheep resist the Amin in wrongfully 
seizing the stranger’s cattle. 1932 M. W. N. 247. 


Cha,rge.--l (na/n^ and 0/ Magistrate^ hereby chai‘ge you {name of the 
accused) as follows ; - 


184. Whoever intentionally obstructs any sale of property offered for sale 
^ by the lawful authority of any public servant, as 

Obstructing sale of property punished with imprisonment of 

fwf/™ either description for a term which may extend 

^ * to one month, or with fine which may extend to 

five hundred rupees, or with both. 


Procedure. — Not-cognizable — Summons — Bailable — Nobcompoundable- 
by a Presidency Magistrate or Magistrate of 1st or 2nd Class. 


-Triable 
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' 185* Whoevetj at any sale of property held by the lawful authority of a. 

. , , . , - public servant, as such, purchases or bids for any 

proplny''£ed%or sLi by P>^operty on account of any person, whether^him- 
Lthority of public servant. self or any other whom he knows to be under a 

legal incapacity to purchase that property at that 
sale, or bids for such property not intending to perform the obligations under 
which he lays himself by such bidding, shall be punished with imprisonment of 
either description for a term which may extend to one month or with fine 
which Eiay extend to two hundred rupees, or with both. 

Notes. — Both corporeal and incorporeal property are contemplated by this sec- 
tion. 3 W. R. 33 ; see also 37 A. 128—13 A. L. J. 109. Bona fide hiMtt cznriot be 
prosecuted for failure to deposit earnest nloiiey. 148 hid. Cas. 784=* 35 Cr. L. J. 789 
= ii O. W. N. 473=1934 Cr. a s 82 = A. I. R. 1934 Oudh. 186. 

Procedure. — Not-cognizable — Summons — Bailable—*Not-compoundable-^Tri" 
able by Presidency Magistrate or Magistrate of the first class. 

186. Whoever voluntarily obstructs any public servant in the discharge of 
. his public functions, shall be punished with im- 
dUchigVKwi “ prisonment of either description for a term which 

may extend to three months, or with fine which 
may extend to five hundred rupees, or with both. 

Comment. — To constitute an offence under this section, the obstruction must 
be intentional and it must be direct. U. B. R. (1897—1901) Vol. i. 266. To support 
a conviction under this section it is requisite to prove that the public servant was ob- 
structed in the discharge of his public functions. 15 Bom. L. R. 315. There must be 
actual obstruction and not a mere withholding of assistance or inciting of others to 
withhold assistance. 6 C. P. L. R. Cr. 5. The word ‘‘voluntarily*' contemplates 
the commission of some overt act of obstruction and does not intend to 
render penal passive conduct. 15 M. 221. Where the accused, in the honest 
belief that men doing some work on private land under the order of a 
Magistrate had committed trespass, prevented them from doing the work, held, ilazt 
he could not be convicted under section 186 of the Penal Code. A. W. N. 1882, 52. 
Where a person voluntarily obstructs a public servant in the discharge of his func- 
tions, viz., in running away from the custody of police peon, he is not liable to be 
punished under section 186 I. P. Code. 2 B. H. C. 128. Prosecution must establish 
that public servant was acting in discharge of puplic function. 143 Ind. Cas. 686 « 
10 O. W. N. 553=1953 Cr.,C. 672 = 34 Cr. L. J. 614= A. I. R. 1933 Oudh. 281 ; see 
also 142 lad. Cas. 144-34 Cr. L. J. 263=13 P. L. T. 480= A. 1 . R. 1932 Pat. 276 ; 
A, 1 . R. 1932 Pat. 279=13 P, L. T. 689=33 Cr. L. J. 883=11 Pat, 493 ; ^ 5 ^ 

Cas. 481 = 1934 M. W. N. 1230=1934 Cr. C. I287 = A. I. R. 1934 Mad. 664. When 
the accused refused to accompany a clerk employed in making survey measurements 
of houses, under Act. I of 1865 Bombay, to have his house measured, held, that the 
act of the accused was no obstruction within the meaning of section 186 I. P. Code. 
5. B. H. C. R. 5r. Forbidding a surveyor to measure land in a particular manner 
is not an offence under this section. Rat. Un. Cr. C. 37i = Cr. Reg. 27 of 1888. Where 
the action of a public servant is not justifiabie in law, obstruction to him is not an 
offence. 4 Bom. L. R. 437. But where a person not only refuses to give up property 
but threatens to do harm to the police-officer if he ventures to carry out the warrant, 
he commits an offence under s. 186 I. P. Code, since the threat is an overt act 
sufficient in law to constitute “voluntary obstruction”. 6 Bom. L. R. 234= i Cr. L. J. 
262, A person between whom and the Municipality there is a bona fide dispute as to 
the ownership of the road commits no offence, under section 186 L P. Code, if he 
pulls up the pegs pd cuts the strings in the assertion of his right. Rat. Un, Cr. C. 
366. Wife in chaining out-door of house to prevent execution of warrant against 
her husband’s property commits no offence under this section. Rat. Un. Cr. C. 407 = 
Cr. Reg. 79 of 1888. 

' There cannot be any voluntary obstruction of public servant in the discharge of 
his public functions, unless it is shown that the public servant was acting in the 
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146 Ind. Cas. 183=1933 Cr. G. 1324= 1933 A. L. J. 9?2 = A. 1 . R. 1933 AIL 759. Non- 
stopping at toll bar though sigoa by contractor amounts to obstructing public 
servant in discharge of public function. A, L R. 1935 Bom. 24. 


Spreading a false report and thereby preventing people from bringing their 
children for vaccination does not amount to voluntary obstruction of the vaccinator 
in the performance of his public duties. 15 M. 93=1 Weir, 1314 i Weir 129 ; 
Obstruction by the father of a child to an illegal act of a vaccinator is not an 
offence, i Weir, I3[ ; i Weir, 133. Where a father does not consent to the vaccina' 
tion of his child, he has a perfect right to take away the child from the vaccinator and 
to use such forces as is necessary for the purpose, i Weir, 133. This section does 
not cover the case of a public servant who is acting wholly outside his jurisdiction. 
51 B. 896=29 Bom. L. R. 987=103. Ind. Gas. 593 = 28 Cr. L. J. 705. Resistance 
to execution under a time-barred warrant is not an offence. 99 Ind. Gas. 413= 28 Cr. 
L. J. 157. if a person escapes from custody of process-server after arrest and shuts 
himself Up in a room and refuses to come out he is not guilty under this section. 9 
Lah. L. J. 408= 103 Ind. Gas. 833 = 28 Cr. L. J. 753. Where a writ of attachment is 
without seal of Court resistance to attachment by judgment-debtor is not an offence 
under this section. 7 Pat. L.T. 30 = 93 Ind, Gas. 146= 27 Cr.L.J. 4i8 = A.I.R. 1926, Pat. 
237. Passive conduct without overt act of obstruction cannot constitute an offence. 
A.LR. 1924 Lah. 139. The word “obstruction” as used ins, 186 I. P. Code means 
“physical obstruction ” f. actual resistance or obstacle put in a way of a public 
servant, iio Ind. Gas. lor. The use of the word “voluntarily” in this section 
indicates the commission of some overt act of obstruction and does not render mere 
passive conduct penal. _ Refusing to open a closed door does not amount to voluntary 
obstruction. The public functions contemplated by this section are not intended 
to cover any act that a public functionary may take upon himself to perform even he 
believes he is acting in the discharge of his duties. 25 Cr. L. J. 721 = 81 Ind. Gas. 
209=192!; Lah. 139. A refusal of a patwari to allow the Kanungo to go through his 
account is only an act of insubordination and not a criminal act and a prosecution 
under s. 186 cannot be maintained. 26 Cr, L, J. 597=85 Ind. Gas. 821 = A. I. R. 1925 
AIL 409 ; see also 47 A. 579-23 A. L. J. 352 = 87 Ind. Gas. 514 = 26 Cr. L. J. 978 = 
A. I. R. 1925 All. 401 ; 30 Bom. L. R. 1255= A. I. R. 1928 Bom. 497. Obstruction 
implies criminal force and as such mere threatening language is not sufficient, A. I. 
R. 1928 Lah. 827. Mere threat will not in all cases amount to obstruction unless 
accompanied by overt act or show of physical force. Mere threat to be obstruction 
must be of such nature so as to affect public servant to cause him to abstain from 
proceeding with execution of his duties. 146 Ind. Gas. 183=1933 A. L. J. 952 = 
1933 Cr. C. 1324= A. 1 . R. 1933 All. 759 ; see also 141 Ind. Gas. 636=60 C. 149= 
34 Cr. L. J. 181 = 1932 Cr. C 892 = 36 C. W. N. 1038 = A. I. R. 1932 Cal. 871 ; 135 
Ind. Gas. 653 = 33 Cr. L. J. 175* — 1932 Cr. C. 111 = 9 Rang. 6oi = A. I. R. 1932 
Rang. 21. Physical obstruction to a person acting under the direction of a public 
servant present at the time is an offence under this section. A. I. R. 1928 B. 135. The 
offence made punishable under section 186 is that of “voluntarily” obstructing a 
public officer in the discharge of his duty, i Weir 134. Mere absence cannot be 
held to be obstruction so as to constitute an offence under section 186. i Weir 134. 
A conviction under section 186, I. P. Code cannot be sustained, unless it is proved 
that a public servant was obstructed in the discharge of his public functions. L. B. 
R. (1872—1892), 153 ; see also L. B. R. (1872-1891), 336 ; 10 P. R. 1905 Cr. ; 8 W. 
R. Cr. 66 ; 9 B. H. C. 165 ; 15 Bom. L. R, 315=19 Ind. Cas. 507. Where a process- 
server was seriously obstructed, insulted and jostled in the execution of his duty, it 
is serious obstruction and the persons doing so are guilty of the offence under 
section 186, Indian Penal Code, 30 P.W.R. 1915 Cr. Where the accused, prisoners in a 
Jail, gave insubordinate answers and surrounded in a menacing attitude a 
constable who went to the cells to make inquiries, about the diet of the 
prisoners, keld^ they were guilty of an offence under s. 186 of the Penal 
Code. A. W. N. 1882, 223. To oppose the execution of an illegal warrant 
is not an offence. 22 C. W, N. 814 ; 86 Ind. Cas. 286 ; 39 C. L. J. 33 ; 93 
Ind. Cas. 146. Under section 186 1 . P. Code it , is not necessary to prove 
that the written order under which the public servant was acting was actually 
shown to the accused. It is enough if it is found that the public servant had the 
order with him and could show it to anybody who wanted to see the same or question 
his authority. 45 Ind. Cas. 833= 19 Cr. L. J, 641. Although it is improper fora 
nasir to depute one of his assistants to execute a warrant for the delivery of posses- 
sion which is directed to him personally. But the assistant is sufficiently clothed 
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with authority to execute the warrant and .any; person offering; .resistance or obstruc» 
tion to its execution is guilty of an offence under section: 1:86"" Benal Code. ' 54 Ind. 
Cas. 977==2i Gr.'L. J. 193 j see aIso:A..' I. R.''i933'Gal.::4d9 C*. 

L. J. 4i«i933 .Cr. G. 749=144 Ind. Cas. 817. Sanitary. Inspector ' of a Municipality 
is a public servant. 36 G... W. N. 134= ^[39 Ind, Cas. 812=2=39 C. 234=33 J* 
521=- A. I. R. 1932 Cal 462. So also are toll collectors and their servants. 36 Bom. 
L. R. 1124. 

The execution of a writ of attachment after expiry of the date fixed for its return 
is illegal resistance to such execution is not an offence under section 186 of the 
Penal Code. 60 Ind. Cas. 334=22 Cr. L J. 222. The mere fact that the accused de- 
clined to render any help to the Naib Tahsildar in his investigation cannot be viewed 
obstruction caused by the petitioners. 73 Ind. Cas. 338=:24 Cr. L. J. 594. 

' ;3 to execute a decree by assisting the judgment debtor 

,is 'guilty'' under... section 


as an . . 

Where a Court peon seel ^ , 

and the latter obstructs him and threatens to use violence, b 

186. 82 Ind. Cas. 165 = 25 Cr. L. J. 1237 ; see also 83 Ind. Cas. 657=1924 Mad. 

,760. An obstruction caused in the assertion of hona fid& rights would not ammount 
to an offence under s, 186. 4 Mys. L. J. 29. 

Procedure. Not cognizable — Summons Bailable — Not— 'Compoundable— 

Triable by Presidency Magistrate or Magistrate of the first or second class. 

187 . Whoever, being bound by law to render or furnish assistance to 

. . . any public servant in the execution of his public 

Omission to assist pub ic ^^^y, intentionally omits to give such assistance, 

shall be punished with simpll imprisonment for 

^ * a term which may extend to one month, or with 

fine which may extend to two hundred rupees, or with both, 

and, if such assistance be demanded of him by a public servant legally compe- 
tent to make such demand for the purposes of executing any process lawfully 
issued by a Court of Justice, or of preventing the commission of an offence, or 
of suppressing a riot, or affray, or of apprehending a person charged with or 
guilty of an offence, or of having escaped from lawful custody, shall be punished 
with the simple imprisonment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both. 

Soope.“^This section and s. 188, apply to direct refusal or omission of a person 
bound by law to render or furnish assistance to a public servant in the execution of 
his public duty. 7 C. L. R. 57*;. The word “assistance*^ referred to in the first 
part of this section is ejusdem genef'is with the various forms of assistance specified 
in the latter half of the section. The assistance must have some direct personal 
relation to the execution of the duty by the public officer. 26 M. 419 (F. B.) ; see 
also 38 M. L. J. 27=1920 M. W. N. no ; 139 Ind. Cas. 106=1932 Gr. C. 594-33 
Cr, L. J. 36= A. 1 . R. 1932 All 506. Where a person is not legally bound to render 
assistance no offence is committed. 42 A. 314,* 6 C. P. L, R. 5; 22 B. 769; 3 
A. 201. 

Procedure.— Non-cognizabie Summons— —Bailable— Not-compoundable 

Triable by Presidency Magistrate or Magistrate of the first or second class. 

188 . Whoever, knowing that, by an order promulgated by a public servant 

Disobedienre to order duly empowered to promulgate such order, 

promulgated by public servant he is directed to abstain from a certain act. or to 
^ take certain order with certain property m his 

possession or under his management, disobeys such direction, 

shall, if such disobedience causes or tends to cause obstruction, annoyance, 
or injury, or risk of obstruction, annoyance, or injury, to any person lawfully 
employed, be punished with simple imprisonment for a term which may extend 
to one month, or with fine which may extend to two hundred rupees, or with 
both ; 

' ' and, if such disobedience causes or tends to cause danger to human life, 
health or safety, or causes or tends to cause a riot or affary, shall be punished 
with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 
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Expkmaiion.~l% is not necessary that the offender should intend to produce 
harm or contemplate his disobedience as likely to produce harm.^ It is ^ sufficient 
that he knows of the order which he disobeys, and that his disobedience pro- 
duces,' or is likely to produce^ ha ■ 

Illustration. 


An order js promulgated by a public servant lawfully empowered to promulgate 
such order, directing that a religious procession shall not pass down a certain street. 
A knowingly disobeys the order and thereby causes danger of riot, A has com- 
mitted the*offences|defiiied in this section. ■' 

Scops.— Order by competent authority must be obeyed. 141 Ind. Cas. 
720=34 Bom. L. R. 1523 = 34 Cr. L. J. i99 = A. 1. R. I933 Bom. i. To 

justify a conviction under this section, it is necessary to establish that 

the disobedience “causes or tends to* cause, obstruction, annoyance, or injury 
to any person lawfully employed, and to make the offence graver, it niust be 
established that such disobedience causes or tends to cause danger 10 human life, 

health or safety; or causes or tends to cause a riot or affray,” A. W. N. 1186, 

251. In order to constitute an offence under this section it is necessary to show, 
firsts a lawful order promulgated by a public servant ; secondly^ a knowledge of 
the order and disobedience of it ; and thirdly the result that is likely to follow such 
disobedience. 4 C. W. N. 226 ; see also A. I. R. 1931 Cal. 122 = 35 C. W. N. 257. 
To sustain a conviction under this section, it is essential that there should be 
evidence to show that the disobedience would produce one of the consequences 
specified in the section. Rat Un. Cr. C. 433 ; i Weir 137; 31 C. 990. it is not 
sufficient in order to affect a person with the knowledge of an order s, 144 Cr. P. 
Code, and to render him liable to conviction under section 188, I. P. Code, to 
show that the order had been duly promulgated. 31 C. W. N. 340=45 C. L. 
J. 202 = 100 Ind. Cas, 830=28 Cr. L. J. 350; see also 44 C. L. J. 450; A. I. 
R. 1930 Cal. 63 = 33 W. N. 1002. It must be proved that under s. 144 that breach of 
peace or other danger would have resulted from the act of disobedience of the 
accused. A. I. R. 1930 Cal 131=1930 Cr. C. 131 = 125 Ind. Cas. 273 ; see also 67 
Ind. Cas. 205 = 3 Pat. L. T. 268=23 Cr. L. J. 381 ; 20 C, W. N. 981 = 36 Ind. Cas. 
144 ; A. I. R. 1934 Oudh. 162 = ii O. W. N. 384=35 Cr. L. J. 699. “To be legally 
empowered'’ is different from ‘*to be justified.” 47 A. 205 = 85 Ind. Cas. 823 = 26 Cr. 
L. J. 599. “Promulgate’' indicates some form of publication.. — Ibid. Sale of arrack 
in contravention of an order promulgated by the District Collector is not punishable 
under this section in absence of proof of causing or attempting to cause obstruction, 
annoyance or injury to any one. 22 L. W. 98=26 Cr. L. J. 1556=48 M. L. J, 605 = A. 
L R. 1925 Mad. 856. Disobedience of order without proof of annoyance etc., is not 
an offence under this section. A. I. R. 1928 Mad. 591. By an order under section 
1 14 of the Criminal Procedure Code the petitioners were directed not to make any 
disturbance over a certain person’s right of a ferry and thereafter the petitioners 
being found plying another ferry at the site in question but not causing any distur- 
bance were ordered to be prosecuted under section. 188 L P. Code. 22 C. W. N. 599 
= 46 Ind. Cas. 515 = 19 Cr. L. J, 739. Cognizance of a case under section 188, I. P, 
Code cannot be taken except in accordance with the provisions of s. 195 Cr. P. Code 
and under section 487 Cr. Pro. Code, the Magistrate whose order is disobeyed^ is not 
competent to try the case. 23 C. W. N. 520=29 C. L. J. 282. It is essential for a 
prosecution under s. 188, Penal Code that the disobedience of the order “causes or 
tends to cause obstruction, annoyance or injury to any person lawfully employed.” 
3 Pat. L. T. 268 = 23 Cr. L. J. 381=67 hid. Cas. 205. 

Section 188 is obviously intended to apply to orders passed by public functionaries 
in the public interest or to prove a breach of the peace or other lawful disturbance 
and not to orders made in civil suits between party and party for the breach of which 
a remedy has been provided by the Code of Civil Procedure. 24 O. C. 18 = 61 lad. 
Cas. 237 — 22 Cr. L. J. 381. It is the duty of the prosecution in every case under 
section 188 to prove by positive evidence that the accused had knowledge of the 
order with the disobedience of which he is charged. The proof of general 
notification pomulgating the order does not satisfy the requirements of the 
section. 63 Ind. Cas. 865 = 23 Cr. L. J.705, Sanction to prosecute under s. 188 
should not be granted unless ail the elements necessary for conviction are proved, 
21 Cr. L. J. 675=57 Ind, Cas. 915 ; see also A. I. R. 1923 Pat 131 = 4 P. L. T. 13 = 24 
Cr. L. J. 583 = 73 Ind. Cas. 327. The validity of a final order under s. 133 of the Cr. 
Pro. Code cannot be questioned at the trial of the accused for disobedience of that 
order under s. 188 of the Penal Code, 60 C. 1336,= 148 Ind, Cas. 808 = 35 Cr. L. J. 
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778«.A. L R. 1934 CaL 242-1934 Cr. C. 242. Where" an order under s. 244 Cr.' Pro. 
Code has* been disobeyed conviction should be based on actual facts and on genera! 
conclusions. A. I. R. 1932 Cal 868 = 36 C. W. N. 792^=33 Cr. L. J. 829== 1932 Cr. G. 
892. Magistrate cannot make mandatory order directing party to do some act. He 
can only make restrictive order. Conviction for disobeying such order is unsustain- 
able. 146 Ind. Cas.i69-‘i933 Cr. C.1274 == A. L R. 1933 Cal 724. Breach of order 
of Commissioner of Police under s. 62A (4) Calcutta Police Act and s. 93 A Suburban 
Police Act is an offence under s. 188. 132 Ind. Cas. 174“ 35 C. W. N, 716=32 Gr. 

L. J. 844=58 C. 1303= A. I. R. 1931 Cal 4 ^ 0 * Accused need mot prove that dis- 
obedience of order by some one else than himself was without his consent A. I. R. 
1933 Sind. 93 = 143 Ind. Cas. 59 i“ *933 Cr. €. 228 = 34 Cr. L. J. 362, 

Legality of the order under section 144 of the Code of Criminal Procedure could 
not be questioned in proceedings under section 188 of the Indian Penal Code. 34 C. L. 
J 578. The question whether the order disobeyed is a legal order is an entirely dis- 
tinct question from whether an offence has been committed in disobeying it. If the 
order is legal the Court has only to see whether the accused disobeyedut and if so, 
whether such disobedience caused or tendered to cause the effects specified in the 
seconder third paragraphs of the section. 45A. 526=73 Ind. Cas. 8oi ; see also 
III Ind. Cas. 461 = 29 Cr. L. J. 877. The offence of disobedience of an order duly 
promulgated, by a public servant under certain prescribed conditions is an offence 
under s. 188 L P. Code. 31 Bom. L. R. n5i = A. I. R. 1929 Bom. 433 - 

Prooedur0.-“Non-cognizable— Summons— Bailable— Not-corapoundable- Triable 

by Presidency Magistrate or Magistrate of the ist or 2nd class. 

{name and office of Magistrate, charge you {name of the 

accused) as follows : — . , , 

That you, on or about the day of at knowing that by an 

order, to wit promulgated by a public servant lawfully empowered to promul- 
gate such order, you are directed to abstain from {state the name of the act) 

or to take certain order to wit with certain property, to wit , in your possession 
(or under your management) disobeyed such direction, and thereby committed an 
offence punishable under section 188 of the Indian Penal Code, and within my 
cognizance. 

And I hereby direct that you be tried on the said charge. 

189 . Whoever holds out any threat of injury to any public servant, or to 
^ any person in whom he believes that public 

Threat of injury to public Lq interested, for the ^.urpose of 

' inducing that public servant to do any act, or to 

forbear or delay to do any act, connected with the exercise of the public func- 
tions of such public servants, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine or with 
both. 

Gist of the offence. — In order to sustain a conviction under this section there 
must be a threat of injury to either the public servant or to any one in whom the 
accused believes that public servant to be interested. What the section deals with 
are menaces which would have a tendency to induce the public servant to alter his 
actions because of some possible injury to himself or to some one in whom the 
accused believes he has an interest. Rat. Un. Cr. C. 273 ; see also 28 M. L. J. 
505=39 M. 561, It is most material in a prosecution under this section, that the 
actual words used by the accused towards the public servant, should be mentioned 
before the Court to enable it to ascertain whether, in fact, a threat of injury to the 
public servant was really made by the accused. 8 A. 380. Where the accused was 
arrested under civil warrant and refused to follow the oourt peon and threatened 
him with violence and offence under this section has been committed. A. I R. 
1925 Pat. 183=25 Cr. L, J, 1237 = 82 Ind, Cas. 165. Mere threat of legal complaint 
is not an '‘injury’*. A. I. R. 1926 Lah, 136 = 6 Lah. 558 = 37 Cr. L. J. 400=37 P. L. R. 
87=93 li2d. Cas. 48. 

, . Injury under this section implies an illegal harm. lUd ; see also 934 Ind. Cas. 536= 
=38;: C. :392'^'' 

f^rooecLure. — N on-cognizable— Summons Bailable Not-compound-* 

abl^ by Pf€^sidency Magistrate or Magistrate of the First or Second Class, 
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190. Whoever holds out any threat of injury to any person for the purpose 

, r ■ • . ■ j of inducing that person to refrain or desist from 

pirson to reS Vm a“pply^ application for protection against 

mg for protection to public to any public servant legally empower- 

servant. ed, as such, to give such protection, or so cause 

such protection to be given, shall be punished 
with imprisonment of eiter description for a term which may extend to one 
year, or with fine or or with both. , . ; 

Notes. — A notice of intention to file civil suit for a declaration of right against a 
person does not amount to holding out threat or injury. ^ 92 Ind. Cas. 863=24 A. L, J. 
314=27 Cr. L. J, 357. But excommnication for instituting a civil suit falls under this 
section 8 M. 140. 

Prooednre. — Non-cognizable—Summons— Bailable — Not — compoundable — Tri- 
able by a Presidency Magistrate or Magistrate first or second Glass. 

CHAPTER XL 

Of False Evidence and Offence against Public Justice. 

Scope.—Many things which interfere with the administration of justice are made 
punishable io the preceding chapter. The chapter is intended to provide, for certain 
offences of that description which either do not properly fail within other chapters or 
which calls for more serve punishment because committed in order to obstruct public 
justice, k includes false evidence, and certain other offences agains justice . — Morgan 
and Macpherson, 

191 . Whoever, being legally bound by an oath, or by any express provi- 

sion of law. to state the truth, or being bound by 
Giving false evidence. to make a declaration upon any subject, 

makes any statement which is false, and which he either knows or believes to be 
false, or does not believe to be true, is said to give false evidence. 

Explanation J. — A statement is within the meaning of this section, whether 
it is made verbally or otherwise. 

Explanation A*false statement as to the belief of the person attesting is 
within the meaning of this section, and a person may be guilty of giving false evi- 
dence by stating that he believes a thing which he does not believe, as well as- 
by stating that he knows a thing which he does not know. 

JUusirations, 

{d) A, in support of a just claim which B has against Z for one thousand rupees, 
falsely swears on a trial that he heard Z admit the justice of B*s claim. A has given 
false evidence. 

{b) A, being bound by an oath to state the truth, states that he believes a ceriain 
signature to be the handwriting of Z when he does not believe it to be the handwrit- 
ing of Z. Here A states that which he knows to be false and, therefore, gives 
false evidence. 

(c) A, knowing the general character of Z’s handwriting states that he believes 
a certain signature to be the handwriting of Z ; A, in good faith, believes it to be so. 
Here A’s statement is merely as to his belief, and is true as to his belief, and there- 
fore, although the signature may not be the handwriting of Z, A has not given false 
evidence. 

(d) A, being bound by an oath to state the truth, states that he knows that Z 
was at a particular place on a particular day, not knowing anything upon the subject. 
A gives false evidence, whether Z was at that place on the day named or not. 

(e) A, an interpreter or translator, gives or certifies, as a true interpretation or 
translation of a statement or document, which he is bound by oath to interpret 
translate truly, that which is not, and which he does not believe to be, a true 
interpretation or translation. A has given false evidence. 

Bcope. — The words in section 191 are very general and do not contain, any 
limitation that the statement made shall have any bearing upon the matter in issue. 

I, P. Code — 24 / " ' ' ' ■ 
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It is stifficient to bring a case under this section, if the false evidence is intentionally 
given, that is to say, if the person making the statement makes it advisedly, knowing 
it to be false, and with the intention of deceiving the Goiirt and of leading it to 
suppose that what he states is true. 26 A 509. A person can be convicted if he has 
made a false statement in an affidavit. 99 Ind. Cas. 341 = 28 Cr. L. J, 133. No offence 
under this section is committed by false statement in an application for substitution, 
io2 Ind. Cas. 214=28 Cr, L. J. 518=6 Pat. 184. The authors of the Code thought 
it inexpedient to use the technical terms of the English law where they did not adopt 
its definitions and materially departed from it in substance. The offence of attempt- 
ing to impose on a Court of Justice by false evidence, is therefore not designated in 
the Code by the word “perjury*’ which is used in the English law and in the Regula- 
tions. For in the Code the definition of this offence is wider in its scope than that 
which is to be found in the English law, or the Regulations — Morgan and Macplierson. 
Where a witness misreads a document for the information of the Magistrate an 
offence under this section is not committed. 9 C. P. L. R. Cr. 5. A false answer to 
a police enquiry is an offence under this section. 8 C. L. R. 236* But the making of 
a false balance sheet is not an oflence. 16 A. 88=A. W. N. 1894, 23. A false state- 
ment recorded under s. 161, Cr, Pro. Code, 1882, is an offence under this section. 
7 P. R, 1896 Cr. The practice of charging a man with making two mutually 
contradictory statements may be convenient, but it can only be successfully used 
where the two statements are necessarily and irreconcilably contradictory. 1915 
M. W. N. 34=16 Cr. L. J. 14=26 Ind. Gas. 318. To justify a conviction of perjury, 
it is not necessary to prove that the statement of the party accused is impossible, 
and it is certainly sufficient to prove it incredible. 22 O. C. 230=54 Ind. Cas. 60. 
It is open to a witness to correct himself on second thought or on being reminded 
of any fact which might have escaped his memory. 25 O. C. 130=23 Cr. L. J. 
653=69 Ind. Cas. 92. In order to sustain an indictment for perjury the prosecution 
must establish inter alia two things ; (i) that the statement was false ; (2) that 
it was known or believed to be false or not believed to be true. In other 
words, the statement must be intentionally false. 29 Bom. L. R. 14=!. L. T. 
40 Lah. 36=107 Ind. Cas. 100=29 Cr. L. J. 212 = A. 1 . R. 1928 Lab. 125. The mere 
fact that an accused on a previous occasion, made an inconsistent statement does not 
necessarily prove that the previous statement was true and that the latter is false. 
29^ P. L. R. 14=29 Cr. L. J. 212= 107 Ind. Cas. 100, The offence of giving false 
evidence may be committed, although the person giving evidence has been neither 
sworn nor affirmed. 19 C. 355. A person filing a written statement is bound by law 
to state the truth, and if he makes a statemeat which is false to his knowledge or 
belief, or which he believes not to be true, he is guilty of giving false evidence within 
the meaning of s, 191 of the Penal Code. 6 A, 626= A. W. N. 1884, 253. A defen- 
dant, being bound to verify his written statement, is bound to make a true statement, 
and, therefore, if he makes a statement which he knows to be false, he is punishable 
for giving false evidence within the meaning of s. 191 Penal Code, i Weir 174 \ 
see also 43 , 9 * ^30^=20 C. W. N. 1192 = 34 Ind. Cas. 235. In order to support a 
charge of giving false^ evidence, it is not necessary that there should be proof of 
corrupt intention. It is sufficient that there is proof of intention, and, if the statement 
was false and known to the accused to be false, it may be presumed that in making 
it the accused intentionally gave false evidence. 3 N. W. P. 133, It is essential to 
consider, not the form of the statement which is to be gathered not merely from the 
words selected for the purpose of framing the charge, but also from any other 
statements which are to be found in the deposition of the accused which may reason- 
ably be construed to afiect the meaning of the selected words. 2 J. G. 38. A person 
making a false statement upon oath before a police patrol, acting under s, 13 of 
Bombay Act, VIII of 1867, gives false evidence within the definition in s. 191 I. P. 
Code and is liable to punishment under s. 193 * 4 B 479. Where a person is under 
no legal obligation to speak the truth, he has not committed an ofifen^'e under s. 191, 
in making a false statement 7 C. 121 = 8 C. L. R. 300 (F. B.) ; see also 10 C. 405 ; 
33 544^; 8 B. 216, A witness making a false statement to a police officer, in reply 

to a question which he is bound by s. 161 to answer would be guilty of intentionally 
giving false evidence. 16 C. 465. Perjury is not established unless the two contra- 
dictory statements are irreconcilable, 107 Ind. Cas. 100. Each false statement is a 
separate offence under perjury. A. I. R. 1928 Ail. 706 = 29 Cr. L. J. 794=111 Ind. 
Cas. 122. The false statement must be in a proceeding in which the person is legally 
bound to speak the truth. A. I. R. 1922 Lah. 133 = 23 Cr. L. J. 82=65 Ind. Cas. 434. 
False statement in an affidavit in support of an application for transfer is an offence 
^nder s. 191. A. 1. R* 1927 Sind. 113=28 Cr. L. J. 133 = 99 Ind. Cas. 341. To bring 
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a case within s. tgx false evidence must be intentionally given. 144 Ind. Cas, 194= 
1933 Cr. C. 484=34 Gr. L. J, 686=A. I. R. 1933 All. 3 *^ ? see also A. I. R. 1933 P. C. 
124=37 C. W. N. 314=19:53 A. L. J. 645 = 14 P. L. T. 305 = 35 Bom, L. R. 507 = 64 
M. L.^J, 466=34 Cr. L. J. 322. 

It is essential to the well-being of society that persons who commit offences which 
are of a public nature and which are punishable as crimes should be brought to 
justice. Therefore a Court cannot take cognizance of a bargain to abstain from the 
prosecution of a person for such an offence as that of wilfully giving false evidence. 
3 N. W. P. 166. Sections 191 and 193 of the Penal Code require that the evidence 
should be intentionally false to the knowledge of the person giving it. Materiality 
may not be essentia! to the offence of giving false evidence^ but it must be taken 
into consideration in arriving at the intention of the accused. Rat. On. Cr. C. 2. 

192 . Whoever causes any circumstance to exit, or makes any false entry 
Fabricating false evidence. 

® containing a false statement, intending that such 

circumstance, false entry, or false statement may appear in evidence in a judicial 
proceeding, or in a proceeding taken by law before a public servant as such, 
or before an arbitrator, and that such circumstance, false or entry or false 
statement so appearing in evidence, may cause any person who, in such 
proceeding, is to form an opinion upon the evidence, to entertain an erroneous 
opinion touching any point material to the result of such proceeding, is said to 
“fabricate false evidence.” 

Illusirationt 

(a) A, puts jewels into a box belonging to Z, with the intention that they may b^ 
found in that box, and that this circumstance may cause Z to be convicted of theft, 
A has fabricated false evidence. 

(d) Aj makes a false entry in his shop-book for the purpbse of using it as corrobo- 
rative evidence in a Court of Justice. A has fabricated false evidence. 

(c) A, with the intention of causing Z to be convicted of a criminal conspiracy 
writes a letter in imitation of Z’s handwriting, purporting to be adressed to an 
accomplice in such criminal conspiracy and puts the letter in a place which he knows 
that the officers of the police are likely to search. A has fabricated false evidence. 

Oommeiat.-— To constitute an offence under this section, it is necessary to 
prove that it was intended that false circumstance should appear in evidence in a 
judicial proceeding, that is, should appear as part of the evidence on which the 
judicial officer has to form his judgment, and that the circumstance should be of 
such a nature as might have caused the judicial officer to entertain an erroneous 
opinion touching some material point in the case, i Weir, 175. It is the intention 
that creates the criminal offence and not the fact as to whether, under the terms 
of the law, the document is admissible in evidence. 16 Cr. L. J. 620. Butina 
recent^ Punjab case a contrary view was taken. i P. R. 1914 Cr. It is not 

essential for the purpose of this section that there should be any judicial proceeding 
pending at the time of the fabrication. It is enough that there is a reasonable 
prospect of such a proceeding having regard to the circumstances of the case and 
that the document in question is intended to be used in such a proceeding. 22 Bom. 
L. R, 1229 ; A. I. R. 1921 Bom. 366=45 B. 668 = 22 Cr. L. J. 49—59 Ind. Cas. 
193. Execution proceedings are judicial proceedings for purpose of ss. 192 and 
193 of the I. P. Code. 22 Bom. L. R. 1239=45 B. 668. There is no fabricating of 
false evidence if document produced does not lead to an erroneous opinion but 
rather to a correct opinion. 40 A. 39—19 Cr. L. J. 2 = 15 A. L. J. 822=42 Ind. Cas. 
914. To tutor a man to give false evidence is an offence under this section. 105 
Ind. Cas. 662 = 28 Cr, L, J. 950= A. I. R. 1927 All. 721, 

Object. — The framers of the Code thus explained the provisions on the subject 
of fabricating false evidence : “It appears to us that the offence which we have 
designated as the fabricating of false evidence is not punished with adequate severity 
under the ^ English and other systems of law. This may perhaps be because the 
offence, in its aggravated forms, is not one of very frequent occurrence in western 
countries. It is notorious, however, that in this country the practice is exceedingly 
common, and for obvious reasons. The mere assertion of a witness commands far 
less respect in India than in Europe, or in the United States of America. In countries 
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which the standard of morality is high, direct evidence is generally considered as 
the best evidenre. In England assuredly it is so cnnsidered, and its value as 
compared with the value of circumstantial evidence is perhaps overrated by the 
great majority of the population. But in India we have reason to believe that 
the case is different. A Judge, after he has heard a transaction related in the same 
manner by several persons who declare themselves to be eye-witnesses of it, and 
of whom^ he knows no harm, often feels a considerable doubt whether the whole 
from begining to end be not a fiction and is glad to meet with some circumstance, 
however slight, which supports the story, and which is not likely to have been 
devised for the purpose of supporting the story, lienee, in England a person who 
wishes to impose on a Court of Justice knows that he is likely to succeed best by 
perjury, or subordination of perjury. Butin India, where a Judge is generally on his 
guard against direct evidence, a more artful mode of imposition is frequently 
employed. A lie is often conveyed to a Court, not by means of witnesses, but by 
means of circumstances, precisely because circumstances are less likely to lie than 
witnesses. These two modes of imposing on the tribunals appear to us to be equally 
wicked, and equally mischievous. It will indeed he harder to bring home to an 
offender the fabricating of false evidence than the giving cf false evidence. But 
wherever the former offence is brought home, we would punish it as severely as the 
latter. If A puts a purse in Z*s bag with the intention of causing Z to be convicted 
as a thief, w^e would deal with A as if he had sworn that he saw Z take a purse. If 
A conceals in Z's house a paper written in imitation of Z’s hand, and purporting to 
be a plan of a treasonable conspiracy, we would deal with A as if he had sworn that 
he was present at a meeting of conspirators at which Z presided .’’ — Morgan and 
Mac^hetson, To constitute an offence under this section, it is necessary to prove 
that it was intended that the false circumstances should appear in evidence in a judi- 
cial proceeding, that is, should appear as part of the evidence on which the judicial 
officer has to form his judgment, and that the circumstances should be of such a 
nature as might have caused the judicial officer to entertain an erroneous opinion 
touching some material point in the case, i Weir. 175 = 5 M. H. C. 373. Execution 
proceedings are judicial proceedings for the purpose of s. 192 and s. 193 of the 
Indian Penal Code. 22 Bom. L. R. 1239.^ It is not essential for the purpose of this 
section that there should be any judicial proceeding pending at the time of the 
fabrication. It is enough that there is a reasonable prospect of such a proceeding 
haying regard to tke^ circumstances of the case and that the document in question 
is intended to be used in such a proceeding. 22 Bom. L. R. 1229. Where a docu- 
ment was produced by the accused which did not lead to the forming of an erroneous 
opinion touching a particular point but led rather to the forming of a correct opinion 
one of the ingredients constituting the offence of fabricating false evidence was 
wanting and the accused was not guilty of an offence under section 192. 15 A. L. J. 

8ig. A person commits the^ offence of fabricating false evidence, if he makes a 
document, which, though it may not contain any false statement in express terms, 
yet contains false recitals, which implies such a false statement. 10 C. W. N, 220=3 
Cr. L. J. 196.^ False dying declaration by a man who does nothing to communicate 
with authorities does not come under either section 192 or section 194. A. I. R. 1930 
Pat. 55 ^* Under section 192, a false document is not fabricated evidence unless 
there was, at the time of making it, an intention that it should appear in evidence. 

7 M. 289=8 Ind. Jur. 138. 

193. Whoever intentionally gives false evidence in any stage of a judicial 

proceeding, or fabricates false evidence for the 
, purpose ot being used in any stage of a judicial 
. ^ ^ proceeding, shall be punished with imprison- 

inerit of either description for a term which may extend to seven years, and 
shall also be liable to fine ; 

and whoever intentionally gives or fabricates false evidence in any other 
case, shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine, 

Mxplanation /. — A trial before a Court-Martial is a judicial proceeding. 

Kxplafiation 2 . — An investigation directed by law preliminary to a proceed- 
ing before a Court of Justice, is ,a stage of a judicial proceeding, though that 
investigation may not take place before a Court of Justice. 
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Illmtrations, 

A, ill an inquiry before a Magistrate for the purpose of ascertaining whether Z 
ought to be cornmiLted for trial, makes on oath a statement which he knows to be 
false. As this inquiry is a stage of a judicial proceeding, A has given false evidence. 

Explanation j, — An investigation directed by a Court of Justice according 
to law, and conducted under the authority of a Court of Justice, is a stage of a 
judicial proceeding, though that investigation may not take place before a 
Court of Justice. 

Illustraiion, 

A, in a inquiry before an officer deputed by a Court of Justice to ascertain on 
the spot the boundaries of land, makes on oath a statement which he knows to be 
false. As this enquiry is a stage of a judicial proceeding, A has given false 
evidence. 

Legislative ohianges.— The words '*or before a Military Court of Inquest*’ 
after the words “Court Martial*^ in Explanation I have been omitted by Act Xlii of 
1889. 

Gist of ^ the offeiio©. — The gist of the offence does not consist in actual 

causing a failure of justice, but in the intention to cause a failure of justice 

by misleading the Court, and with such intent causing the existence of any 
circumstances which might appear in evidence. 29 A. 351. Where a witness 
makes a statement which is false and at once admits this and states what is real 

truth he should not be prosecuted for giving false evidence. 230 P. L. R, 1911 ; 

16 Cr. L. J, 280. The rule of law is perfectly clear that in order to establish a charge 
of perjury, it is necessary to prove not only that the prisoner made a statement which 
Was false, but also that he knew or believed it to be false or did not believe it to be 
true. In other words, the statement must be proved to be intentionally false. 15 Lah. 
407 ; see also A. I. R, 1934 Oudh. 65=^35 Cr. L. J. 390=147 Ind. Cas. 395 = 11 O. W, 
N. 87 = A. L. R. 1934 Oudh. 77 ; see also A. I. R. 1935 Cal. 304. 

Verification. — It is a false statement made under a verification that constitutes 
an offence under s. 193, not a verification on oath by solemn affirmation. 27 C. 820: 

6 Bom. L. R. 886. 

Notes. — When the deposition of a witness was not read over to him he cannot 
be convicted under this section. 103 Ind. Cas. 107=28 Cr. L. J. 651. False state- 
ment in affidavit in support of an application is punishable under this section. 99 Ind 
Cas. 6 oo=s 28 Cr. L. J. i68 = A, I. R. 1927 Sind. 128 ; see also 55 A. 114=1932 A. L. J. 
1076=19^3 Gr. C. 53 = 34* Cr. L. J. 457 = A. I. R. 1933 All. 47 ; 131 Ind. Cas. 262 = 53 
C. L. J. i84=i 93[ Cr. C. 408 = 35 C. W. N. 690 = 32 Cr. L. J. 674=58 C. 1311 = A. i. 
R. 1931 Cal. 344. The essence at the offence of perjury consists in an attempt to mis- 
lead and deceive the Court. 27 Cr. L. J. 953=A. I.R 1926 Pat. 517. if a witness 
makes a falsa statement and immediately afterwards corrects it, he should not be con- 
victed under this section. 89 Ind. Cas, 1028=26 Cr. L. J. 1460. See also 14 Cr. L. J. 
380. In view of the definition of complaint in Cr. P. Code, the particulars of the offence 
under this section, must appear in a complaint preferred by a Court under s. 476 Cr. 
Pro. Code. 52 Cal. 478 = 89 Ind. Cas. 251 = 26 Cr. L. J. 1307= A. I. R. 1925 Cal. 721. 
It is the duty of the prosecution to prove conclusively that the statement made by 
the accused was necessarily a false statement, before a conviction can be sustained 
under this section. 21 Cr. L. J. 500. In a case of perjury it is desirable that the due 
administration of the oath to the accused person on the occasion in question should 
be proved like any other fact. 20 Cr, L. J. 370. A claimant for land registration is 
bound to make a true declaration upon the subject of his application, and if he makes 
a false statement in the course of a declaration, he is liable to punishment under 
ss. 191 and 193 1. P. Code. 38 C. 368=11 Ind. Cas, 595=12 Cr. L. J. 411 ; see also 
9 C. W. N. 127 = 2 Cr. L. J. 15. Though perjury is offence every perjurer should 
not be charged. 14.5 Ind. Cas. 371== I933 <^1*. C. 288 = 34 Cr, L. J. 948 = A. i. R. 
1933 Mad. 230; see also 144 Ind. Cas. 846=1933 Cr. C. 970=34 Cr. L. J. 833 = 
A, L R. 1933 6o5. Magistrate recording statement under section 164 Cr. Pro 

Code is Court. Offence committed under , s. 193 cannot be taken cognizance of 
without complaint in writing. A. 1. R. 1935 All. 341. 

Proof that the statements which form the subject matter of charge are false must 
consist of reliable evidence, and the court is not justified in treating obviously unreii* 
able evidence as good, merely because the accused himself was responsible for it. 5. 
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S. L. R. 136=13 Ind. Cas.:.220==i3 Cr. L. J. 28. If a person makes a false' statement 
before a Sub-Registrar he commits an offence under this section 12 M. L. T. 376= 1912 
M. ’VV. N. 1107= 18 ind. Gas. 662 ss=!i4 Cr. L, J. 103. The offence under this section 
is an offence against public justice. The person best qualified to say whether a 
prosecution should or should not be instituted is the Judge before whom the evidence 
was given and who considered all the facts of the case. 9 A. L. J. 538s= i5 Ind Gas, 
496= 13 Cr. L. J. 496 ; see also 14 Cr. L. J. 107== 18 Ind Gas. 667== 13 P. W. R. 1913, 
Cr.==68 P. L. R. 1913, In a prosecution for giving false evidence, under this section, 
the case of each person accused should be separately enquired into by the Magistrate 
5 A. 17 ; L. B. R. (1872—1892), 129. In a charge under this section, the words con- 
stituting the false statement or their substance should be inserted. Rat. Un. Cr. C. 
488 = Cr. Rg. 57 of 1889 ; see 7 N. W. P. 137. Under the definition of “fabricating 
false evidence’* it is not necessary that the evidence should be intended to be used 
in a judicial proceeding. It is sufficient if it is to be used to influence a public servant 
in any proceeding taken by law before him. 52 B. 385 = 30 Bom. L. R. 330=108 Ind, 
Gas. 501 = A. L R. 1928 Bom. 130. Mere fabrication of account is not in itself 
criminal offence. 137 Ind. Gas. 134 = 34 Bom. L. R. 294= 1932 Cr. 0. 244=566. 
2i3 = 33 Gr. L. J. 386 = A. I. R. 1932 Bom, 185. In order to sustain an indictment for 
perjury the prosecution must establish inter alia two things % (i) that the statement 
was false {2) that it was known or believed to be false or not believed to be true, 
In order words the statement must be intentionally false. 29 P. L. R. 14=107 Ind. 
Gas. 100=29 Gr. L. J. 212= A. I. R. 1928 Lab. 125. A false statement in the affidavit 
by the identifier as to the service of summons is punishable under section 103, if the 
affidavit was intended to be used in a judicial proceeding. 6 Pat, 760= 106 Ind* Gas. 
703 = 29 Cr. L. J. ii = A. I. R. 1928 Pat. i6i. Where it is not shown that the state- 
ment taken by a civil Court was read out to the petitioners as required by order 
XVIII, r. 5 Civ. Pro. Code. 1908. the petitioners cannot be convicted under s. 193 
(a) r. 5. 12 P. R. 1917 Cr. 15 P. W. R. 1917 Cr. 

Where a witness, having made a false statement, is cautioned by the trying 
Judge and is informed of various circumstances which seem to establish the falsehood 
of that statement, and the witness after such caution acknowledges that his earlier 
statement, was false and corrects it, it is not desirable to subject such a witness to a 
prosecution for perjury. 19 Bom. L. R, 61=4 Bom. Cr. Cas. 8. In a case under 
s. 193 it is essential to show that the accused gave a false evidence or made a false 
statement intentionally and the falsity must not be merely a matter of vagueness and 
doubt. ^ 18 Cr.^ L. J. 772=41 Tnd. Cas. 148. A stop should be put to prosecutions 
for perjury arising out of a certain case, where two Courts take quite contradictory 
views of occurence. In such circumstances, it is highly improper to continue the 
criminal prosecutions. 27 A. L. J. 1327 = 96. R. 139 Cr. A i)aiwari who being 
directed by a revenue Court prepares a false report can be prosecuted under s. 193 
of the penal Code. 27 A. L. J. 512 = 118 Ind. Cas. 232=30 Cr. L. J. 874=A. 1 . R. 
1929 All. 374. A man should not be prosecuted under section 193. Where he has 
reverted to the truth in the course of the trial, especially if he was not a willing false 
witness. 112 Ind. Cas, 468 = 29 Cr, L. J. 1044 ; see also 117 Ind. Cas. 210=30 Cr. 
L. J. 724= A. I. R. 1929 Nag. 279 : 83 Ind. Cas. 490=25 Cr. L. J, 1127 ; 81 Ind. Cas. 
95i ; 152 Ind. Cas. 254=1934 Cr. C. ii47 = A, I. R. 1934 Sind. 155 ; 137 Ind. Cas. 
748 =i 932 Cr.C. 421 = 33 Cr.L.J. 485 = 33 P. L. R. 32i = A. L R. 1932 Lah. 307; 
but see A. I. R. 1934 Lah. 981 = 1934 Cr. C. 1375. Where false statement is made 
before police and committing Magistrate but retracted before Sessions Judge Court, 
prosecution under s. 193 should not be sanctioned. A. I. R. 1933 Nag. 179=34 Cr. 
L. J. 649=143 Itid. Cas. 747 J where a person makes one statement in committing 
Court and contradicts it in Sessions Court, and the latter statement is true the 
Sessions Court can complain of falsehood of former only if committed in relation to 
Sessions trial. 134 Ind. Cas. Ii 37 = 33 Cr. L. J. 48 = 61 M. L. J. 914=1931 M. W. N. 
IC61 — 55 M. 178 — A. 1 . R. 1931 Mad. 778. Fabrication of electoral roll is an offence 
under ss. 193 and 465 of the L P. Code. 1934 Cr. C. 1359= A. 1 . R. 1934 Cal. 838. 

Where the deposition of a witness was not read over to him as provided by s. 360 
of the Cr, Pro. Code he cannot be prosecuted for perjury. 103 Ind. Cas 107 = 28 
Cr. L. J. 654* Where during the course of a criminal trial, the accused was asked 
whether his son had not been arrested by a certain head- constable some years pre- 
viously and he replied that he had no knowledge of the same, Jield^ that in the absence 
of direct proof, that the accused had personal knowledge of such arrest, he was not 
liable to convicied under section 193. 9 Lah. L. J. 414. In a case where as a 
matter of fact no, oath was administered to the applicant, the lower Courts gave 
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sanction for prosecution under section. 193. I, P, Code. Held assuming that such 
was the case the applicant was bound to state the truth before a Court of Justice, 
26 Cr. L. J. 566=85 Ind. Cas. 710 « A. I. R, 1925 AIL 410. A person cannot be prose- 
cuted under this section, for making a false statement in an affidavit, where the oath 
has been administered by a person who had no authority to administer su^^h an 
oath. 31 Bom, L. R. 144= 116 Ind. Cas. 248 = 30 Cr. L. J. 593 = A. 1. R. 1929= Bom. 
136. It is not advisable to order prosecution for perjury or for an attempt to commit 
perjury of a most technical nature in which there is not any large degiee of certitude 
of conviction. 117 Ind. Cas. 210 = 30 Cr, L. J. 724 = A. R. 1929 Nag. 279. 
When false statements amounting to perjury are made in course of adminis- 
tration enquiry and order for prosecution is passed, no appeal lies against the order. 
30 Cr. L. J 1 1 54= A. I. R. 1929 Ail. 936. But sanctioning a prosecution of an offence 
under section 193 L P. Code is a judicial act and judgment has to be formed on legal 
evidence.' 7 Mys. L. J. 387. ' 

If the statement made is designedly false the accused is liable irrespective of the 
fact whether the statement had a material bearing or not upon the matter under 
enquiry before the Court. The materiality or immateriality can have a bearing upon 
the sentence to be passed. 30 Cr. L. J. 1154= A. I. R. 1929 All, 936. Where a 
statement on the basis of which a person is accused of perjury is proved to be false, 
it can safely be presumed that in making that statement the accused “inten- 
tionally’’ made false statement. 116 Ind. Cas. 643=30 Cr. L. J. 655 = A. I. R. 1929 Nag. 
193. Where the statements of an accused have not been made in the course of 
judicial proceedings, he cannot be convicted under this section. 82 Ind. Cas. 710 = 25 
Cr. L. J. 1450=6 Lab. L. J. 375. 

The intention to commit perjury must be clearly present before a person charged 
with the offence can properly be convicted of it and a statement capable ef being 
construed in any reasonable way that does not show a clear intention of committing 
perjury or a delibrate attempt to make a false statement does not per se contain the 
elements of the offence and where a prosecution for perjury is sought to be based 
on an affidavit filed in Court, the Court should take a broad view of the facts and 
where the language may convey a meaning indicative of falsity as well as one which 
may amount to an inaccurate description of events which have happened a prosecu- 
tion for perjury is unsustainable, i Pat, L. R. Cr. 17 = 72 Ind. Cas. 887 = 24 Cr. L. J. 
471. A “judicial proceeding’’ is nothing more or less than a st^p taken by the Court in 
the course of the administration of justice in connection with a pending case. 2 M, H. 
C, 43 ; 1934 A. L. J. ioE 7=4 A. W. R. 816=1934 Cr C. 1306= A. 1. R. 1934 All. 988. 

Before a person can be held guilty, under section 193 of the Penal Code, for a 
false statement made before the investigating police officer, it is necessary having 
regard to the provision of s. 161 of Cr. Pro. Code, that it should be shown, by 
evidence that the statement was made in answer to questions put by such officer. 16 
C. 349. This section makes it imperative upon the Court to pass some sentence of 
imprisonment in every case of conviction under that section. 2 J. G. 26. In case of 
prosecution under ss. 193 and 120 B. Penal Code previous sanction is necessary. 
139 Ind. Cas. 89=33 Cr. L. J. 657 = 1932 Cr. C. 88i=A, I. R. 1932 Cal. 850. In a 
trial under this section, age, relationship and other circumstances are to be considered 
by trying Magistrate. 140 Ind. Cas. 756=34 Cr. L. J. 92= 1933 Cr. C. 157=1933 M. 
W. N.^ 100= A. I. R. 1933 Mad. 125. Sanction cannot be refused in case of 
contradictory statements by approver. 1933 Cr. C. 1113 = A. I. R. 1933 868. A 

husband can be prosecuted for making false statement in Divorce proceedings, 145 
Ind. Cas. 253 = A. I. R. 1933 Lah. 98. 

A person is guilty of fabricating false evidence when he makes a false entry in a 
document intending that it shall appear in evidence and mislead the judge or 
Magistrate; 56 P, L. R. 1918= 19 Cr. L J. 141. Prosecution for perjury under this 
section should not be ordered where the statements complained of are slightly 
discrepant owing to inaccuracies of mind and are not deliberately false. 43 Ind 
Cas. 822=19 Cr. L. J. 230. An accused person may be convicted of the offence of 
having given false evidence before a Civil Court, notwithstanding that the Court 
has made no note in writing to the effect that the evidence has been read out to the 
deponent. 28 P. R. Cr. 1918=39 P, W. R. Cr. 1918 = 47 Ind. Cas. 872=19 Cr L. J. 972. 
In a case under tbis_ section for perjury where the prosecution, is based upon a 
certain statement being false made by the accused, it is essential to set out the exact 
statement in detail upon which the prosecution wants to proceed, (1918) Pat. 13 = 4 
Pat L. W. 44=43 Ind. Cas. 585 = 19 Cr, L. J, 169. 

Attestation of false report without knowledge of contents is not an offence under 
this section. 17 A, L. J, 574=50 Ind. Cas. 28=20 Cr. L. J. 268. Mere witnessing 



sfervicc of suinnions on a wrong person also does not constitute an oftence, ^2 Ind. 
Cas. 4i7=«20 Cr. L. J. 648. In a case under this section, it must be proved beyond 
all reasonable doubt that the particular portion of the statement alleged to have 
been made by the accused is false. 51 Ind. Cas. 629=20 Cr. L. 5^9* Where the 
deposition of a witness is read by him it need not be read over to him. 23 C. W. N. 
66j =29 C, L. J. 513=50 Ind. Cas. 660 ; see also 42 M. 561 = 36 M. L- J. 296=50 
Ind. Cas. 987, In case of perjury it is desirable that the due administration of the 
oath to the accused person on the occasion in question should be proved like any 
other fact. 50 Ind. Cas. 978=20 Cr, L. J, 379. Secondary evidence cannot be admitted 
in the trial of the petitioner for perjury to prove the making of the statement in the 
Munsirs Court, i Lab. 361 = 58 Ind. Cas. 830. It is the duty of the prosecution to 
prove conclusively that the statement 'made by the accused was necessarily a false 
statement, before a convtction can be sustained under this section. 56 Ind, Cas. 
660=21 Cr. L. J. 550. In a prosecution for perjury under this section, ^ where the 
accused is charged ‘with having falsely denied the receipt of consideration it is for the 
prosecution to prove that consideration did pass, and. not for the accused to prove 
the contrary. 18 iV..L. J. 1155=7 59 Cas. 198=22 Cr. L. J. 59.* ^ ^ ^ ^ 

A statement recorded by a Magistrate in the course of a police investigation 
under s, 146 of the Criminal Procedure Code is not evidence within s. 193 Expl. 2, 
I. P. Code. 23 Bom: L/R. i‘=45 B, 835 = 60 Ind. Cas. 593. See also A. L R. 1932 
Lah. 254-1932 Cr. C. 278 = 33 Cr. L. J. 453«i37 Ind. Cas. 131 ; but see 
142 Ind. Casr 776-34 Cr. L. J. 469=34 P. L. R. 421-1933 Cr C 564 
= T4Lab. 507-A. I.R. i933 Lah. 321 ;A. I. R. 1933 Mad. 125=1933. M. W. N. 
100=1933 Cr. C. 157 = 34 Cr. L. J 92=140 Ind. Cas. 756. Where the accused's 
evidence was disbelieved by the Lower Court but believed by the Sessions Court and 
again disbelieved by the High Court, the Sessions Court should not direct prose- 
cution of the accused. 32 Cr. L. J. *652 =1931 Cr, C. 644 = Al. 1. R. 1931 Lah. 404, 
When same act constitute offence under ss. 193 and 471. 1. P Code, prosecution 
under s. 471 alone without complaint of District Munsifif before whom document is 
used does not lie. 144 Ind. Cas. 519=1933 M. W. N. 217 = 37 M, L. W. 547=34 Cr. 
L. J. 800= A. 1. R. 1933 Mad. 413. ^ , r T J 

In order to convict a person for fabricating false evidence, it must be established 
that the accused made a document containing a false statement, that he intended 
that false statement should appear in evidence in a proceeding taken before a public 
servant. and that the false evidence might cause any person , who in such proceeding 
was to form an opinion on, the evidence, to entertain an erroneous opinion touching 
any point mentioned in the result of the proceeding. 2 A. L. J. 203 = A. W. N. 1905, 
52=2 Cr. L. J. 100 ; see also A. W. N. 1903, 68 ; A. W. N, 1890, 86.^ The essential 
ingredient in the constitution of an offence under section 193 is the intention of the- 
person. Where a person is charged with having made contradictory^ statements in 
a cross-examination, the Magistrate will be exercising a proper discretion, if he takes 
into consideration the fact that the statement has been made in the course of cross 
examination, when possibly he may have been either confused, or under some 
mistake regarding the question put to him. 2 C. W. N. 81. Making false verifica- 
tion to written statemet with knowledge of its falsehood is offence within the meaning 
of section 193,— ‘A. I. R. 1930 All. 490. 

The mere fact that the accused, by falsely representing to the Marriage Registrar 
that a marriage had been solemnised, induced the Registrar to make a false entry of 
the registration of the marriage, will not make the accused liable to be convicted 
under section 193 in the absence of proof of the intention mentioned above. li G. 
W.,N. 911 = 6 Cr. L. J. 162, In order to convict a person under section 190, the 
prosecution should prove that the statements made by the accused were false, and 
were made by him knowing them to be false. 2 C. L J. 101 = 2 Cr. L. J. 455 5 W. 
R. Cr. 47. Where after the setting aside of a tenure by a Civil Court, the 

accused deposited money in Court and put in a petition stating that the deposit w^as in 
respect of the Mokurari tenure held that he could not be convicted of fabricating false 
evidence, m C. L. R. 433. Where a person made a false statement in the recital of 
title to a property in a document, and the statement was not admissible in evidence 
against the person or persons against whose interest such statement ivas made Md, 
that he could not be convicted under s. 193 for fabricating false evidence. 2 C. L. J. 
46=2 Cr. L. J .388 It is wrong to lie, but to tell a foolish and iirelevant falsehood 
would not always or necessarily amount to giving false evidence in a judical pro- 
ceeding A. 1889 218. A charge under section 8 L P, Code can be framed as 

regards a si^iement under s. 164 Cr. I P. Code, 1882, made on oath before a Magis- 
irate» if 
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An enquiry tmder section 476/ Cr. Pro. Code, is a judicial proceeding and a witness 
giving false evidence i n the course of such an enquiry is guilty of an offence under 
s. 193 of the Penal Code. 37 C. 52—14 C. W. N. 132=5^ 5 Ind. Cas. 62 = 11 Cr. L. J. 
45, But a proceeding under s. 512 of the Criminal Procedure Code (Act X of 1S82) 
is not a judicial proceeding. A. W. N. 1890, loq ; see also A. W. N. 1899,39. In 
order to constitute ’the offence of giving false evidence in a judicial proceeding, it 
must be proved that the prisoner at the time he made the false statement, was under 
' a legal obligation as a witness to state truth. 4 M. H. C. 185=1 Weir. 159. The 
making of any number of false statements in the same deposition is one aggre- 
gate case of giving false evidence 'and .charges of , false evidence cannot be 
multiplied according to the number of false statements contained in the deposition. 
6 M. H. C. App. 27. In order tc establish, the offence of having intptionally 
given false evidence by reason of two contradictory statements, it is neces- 
sary to .prove that both the statements are such that a charge of giving 
intentionally false evidence might be made in regard to either of them or in 
regard to both of them in the alternative. 27 C. 455=4 C. W. N. 249 ; 7 A, 44= A. 
W. N. 1884, 258 ; 22 A. 115 = A. W. N. 1889, 207 ; 5 B. H. C, R. 49. Where the per- 
jury is assigned upon a distinct allegation, the evidence of its falsity must be regular- 
ly taken, in the case in which it is tried. If the whole proof consists of two conflic- 
.ting statements an alternative charge and finding are the regular course, i Weir 165, 
see also Rat. Cr. Cr, C. 26 ; 23 M. 544. According to the English Law, since the 
decision in King v. Haris, 5 Barn. & Aid. 296, mere proof- of contradictory state-^ 
ments 011 oath, without proving which of those statements is false, is sufficient to 
support a conviction on a charge of perjury. .But in India, satisfactory proof of 
contradictory statements on oath or solemn affirmation is sufficient to justify an 
alternative finding of an offence under sec. 193. i Weir 155 = 4 M. H. C. 51. A 
good conviction may take place on proof of two contradictory statements, without 
confirmatory evidence as to the falsity of either when both are on oath and made 
the subject of separate charges, i Weir. 161 ; 23 Bom. L. R. 884=46 B. 161 ; but 
seeiCr. L.'J. 517. A person cannot be chargedi in the alternative, with inten- 
tionally giving false evidence in a stage of judicial proceeding before a Magistrate 
or with intentionally giving false evidence beforeva. police-officer making an investi- 
gation under Ch. XlVCr. Fro. Code. 18 B. 377 F. B. 

A conviction in the alterative under s. 193 or s. 182, Penal Code is not sustaina- 
ble on the ground that, where one statement has been on oath, and a contradictory 
statement has been made before the police, the accused must be either guilty under 
section 195, Penal Code, of giving false evidence in court, or under section 182 
Penal Code, of giving false information, i L. B. R. loi ; see also Rat. Un. Cr. C. 
401. In order to sustain any conviction for giving false evidence upon an alter- 
native charge, when no evidence is offered to prove the falsity of^ either statement 
in particular, it must be clear that the two statements are contradictory. 10 C. 405. 

A conviction upon an alternative charge of having given false evidence consisting of 
contradictory statements in a single deposition is good though there may be no 
finding as to which of the statements Jwas false. loC. 937 ; see also 13 B. L. R. 324 
(F. B.) = 2 i W. R. 72 ; 13 B. L. R. 3^5 note=i2 W. R. Cn ir ; ii W. R. Cr. 37 ; 
20P. R. 1883 Cr. If a person is accused of making two contradictory statements, 
direct evidence is necessary to prove that both the statements were made, and an 
enquiry must be held as to which statement is untrue and whether the .accused 
wilfully made the statement alleged to be false, knowing it to be such. 3 B. L. R. A. 
Cr. 36 ; 23 W. R. Cr. 2. In cases where it is doubtful which of two contradictory 
statements is false, the accused must be given the benefit of the doubt and the 
punishment should be awarded to that statement which involves the least guilt, 

3 P. R. 1899 Cr. ; see also 27 P. R. 1890 Cr. An alternative charge under section 
193 of the Penal Code cannot be permitted in respect of contradictory statements, 
one of which is made to the police and another to a Magistrate. Rat Un. Cr. C. 
518. Where an incriminating question is put to a witness, the Magistrate should 
explain to him his position, and should advise him of his right, as otherwise, he may 
be induced, through ignorance of the state of the law, to deny the truth for fear of 
penal consequences. If without such warning, he speaks untruth, the offence he has 
committed, namely of intentionally giving false evidence, does not deserve punish- 
ment. 2 C. L. R. i8i. A person making an incriminating statement which at the 
same time is false, is not protected from prosecution under s. 193 Penal Code, 
though he cannot be made subject to any other kind of prosecution, i Weir. 153. 

Where several persons are charged with giving false evidence in the same pro- 
ceeding, each of them should be separately tried. 4 A 293 = A. W. N. 1882,37,; 

I. F. Code — 25 



THE INDIAN PENAL CODE. 


A; W. N. i88i, 83 ; i Weir i6i=s2 Weir 271. It is essential, in order, to sustain a 
charge under section 193 of the Penal Code, that it should be proved that there was 
a judicial proceeding and that the false statement alleged to have been made in the 
course of that proceeding was actually made, i B. L. R. A. Cr. 13. The true rule 
is that no man can be convicted of giving false evidence except on proof of facts 
which, if accepted as true, show not merely that it is incredible but that it is impossi- 
ble that the statemeuts of the party accused made on oath can be true. 1 1 W, P. Cr. 
25. By the penal law of the country a statement untrue to the prisoner's knowledge, 
made upon oath in the course of a judicial proceeding, amounts to perjury, notwith- 

immaterial to the matter before the 

In a case of giving false evidence the strictest and most 
and the testimony of a single witness unsupported by 


standing the fact that the statement itself is 
Court. 19 W. R, Cr.69. ’ - ^ 

accurate proof is necessary, „ - ^ , . . 

corroborative evidence is insufficient to convict a person charged with giving false 
evidence. 5 W. R. Cr. 27 ; 5 W. R. Cr. 25 ; but see 14 W. R. Cr. 53. 5 W. R. Cr. 
98, A charge under section 191 should specify the proceedings in which the alleged 
false evidence was given, and should contain the exact words alleged to be false as 
definitely and specifically as possible. 36 P. R. 1869 Cr. Sanction to prosecute under 
s. 193 I. P. Code is not required when the offence is not committed in relation to a 
particular proceeding in any particular Court. U. B. R, (1892“ 1896) Vol. I. 191* 
Every attempt to pervert the proceedings of a Court to an improper end is a con- 
tempt of its authority, and giving false evidence is such an attempt. The offence, 
therefore, if committed before a Magistrate, cannot be tried by him. 10 B, H, C. R, 73 * 
Where a committing Magistrate had ordered the prosecution of a witness under 
s. 193, Penal Code, while the case in which he had deposed was pending before the 
Court of Session, the High Court set aside order, commenting on the impropriety 
of taking proceedings against a witness while the case is still pending. 18 C. W. N. 
I342 ==i 6 Cr, L. J. 147-27 Ind. Cas. 211. 

False answer to a question which is neither relevant nor material is not an 
offence. 22 Cr. L. J, 568-1921 Pat. 139 = 2 Pat. L, T. 380=62 Ind, Cas. 584. In 
a case under this section it must be proved that the accused made some statement 
which he knew to be false or which he did not believe to be true. 6i Ind. Cas. 521 
= 22 Cr. L. J, 393. A person can be charged an:l convicted for perjury even 
though his prior deposition has not been taken clown in strict compliance with 
Order 18 rr. 5 and 6 of C. P. Code. 18 N. L. R. 192 = 68 Ind. Cas. 36 = 23 Cr. L. J. 
500. Where contradictory statements are made before the same person, 
sanction to prosecute under s. 193 I. P. Code should be granted. 5 Lah. L. J. 
407. No man can be convicted of giving false evidence except on proof of 
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Giving or fabricating false 
evidence with intent to pro- 
cure , conviction of ■ offence 
.punishable with transporta- 
tion or imprisonment. 


and, if an innocent person be convicted and executed in consequence of 
... ^ ^ ^ ^ such false evidence, the person who gives such 

b'y'rs false "itej ahall be penUhed eUber with dee.h 

■ or, the punishment hereinbefore describea. 

Lgislative oh^ section for the words *‘by the Code or law of 

England'’ the words quoted have been substituted by Act 9 of 1890. 

Notes — This offence ranks with murder and attempt to murder, according to 
the result. Morgan. a7id Macphersofi, No intention or knowledge can be presumed 
in statements made as dying declaration by a person who did not seek aid from 
the authorities, A. !• R. 1930 Pat. 550=129 Ind. Gas. 87. Person charged with 
murder may be convicted under s. 2or. His conviction under s. 194 is not illegal, 
but he should be asked to plead to charge under s. 194. A. L R. 1934 All 30=1932 
A. L. J, 1079=34 Cr. L. J. 445= 142 ind. Cas. 803. 

Procedure.— Not“CognizabIe— Warrant — Not bailable — Not conipoimdable— Trb 
able by Court of Session. 

195. Whoever gives or fabricates false evidence intending thereby to cause, 

or knowing it to be likely that he will thereby 
cause, any person to be convicted of an offence 
which, ‘‘by the law of British India or England,” 
is not capital, but punishable with traiisportatiorl 
for life or imprisonment for a term of seven years 
or upwards, shall be punished as a person con- 
victed of that offence would be liable to be punished. 

Illustration, 

A gives false evidence before a Court of Justice, intending thereby to cause Z 
to be convicted of dacoity. The punishment of dacoity is transportation for life^ 
or rigorous imprisonment for a term which may extend to ten years with or without 
fine. A, therefore, is liable to such transportation or imprisonment, with or 
without fine. 

Legislative changes. — In this section for the words *‘by the Code of Law of 
England" the words quoted have been substituted by Act 9 of 1890. 

Scope. — This section applies to those who make use of such evidence as is made 
punishable by the preceding sections. It relates not only to fabricated evidence but also 
to such evidence as is given or offered by the mouth of a false %vitness. It may include 
also the case of suborning false witnesses or attempting to use their evidence. But a 
mere inciting others by offers of reward to bear false witness or to fabricate evidence, 
appears not to fall within these words, there must be a use of or an attemt or offer 
to use evidence in a judicial proceeding or on some other occasion. The word 
‘‘corruptly,'’ which does not occur in the preceding sections, probably used here to 
denote that those whose duty it is, not to judge of the credibility of evidence, 
but to submit it for the consideration of judicial and other functionaries on behalf 
of their clients do not incur the penalties of using false evidence. — Morgan and 
Macpherso 7 t, Using fabricated evidence even in defence constitutes an offence under 
s, 145. A. 1 . R. 1922 Bom. 99 = 46 B. 317 = 23 Cr. L. J. 23=23 Bom, L. R. 987=64 
Ind, Cas. 503. Taking photo of undertrials cannot be inferred to be for fabrication 
of false evidence without proof of intention to use them so. 17 Cr. L. 1.4^1=14 
A. L. J. 688=35 Cas. 991. 

Pocedure.— Not cognizable— Warrant — Not bailable— Not-compoundable— 

Triable by Court of Session 

196 . Whoever corruptly uses, or attempts to use as true or genuine 

Using evidence known to ej/dence, any evide.Ke which he knows to be 

false. fabricated, shall be punished in the same 

manner as if he gave or fabricated false evidence. 

Notes. — Under this section, the mere user of false evidence is not sufficient, the 
user must be corrupt. ‘Corruptly’ is not defined in the Code. The Court must give the 
word “corruptly” its oi*dinary dictionary meanining The desire to screen an offender 
from the legal consequence of his^ act will be designated a corrupt motive, and it 
would not require evidence to satisfy the Court that the Vuness in giving false 
evidence had that desire. But it is doubtful whether the user cannot be corrupt 
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of a tliircl person. 23 Bom. L. R. 957. !t is an 
i-that the docinitsiits should have 
; used as true or genuine evidence. Ss dnd.- 
509. Knowledge of the ffilsity of statement 
R. 1925 Mad. 609=43 395 = 26 Cr. 

see also A. L R. I923'A1^- I75 = 2i A. 
74 Ind. Cas. 75, A mere attempt , to 

medical certificate which is refused does not fall under s. 196. 17 Cr. L. J, 

Cas. 820. A person cannot be prosecuted for producing false account 
of notice under s. 23(2) of the Iiicorne-tax Act. A. h Rv ^927 
- ^,4 = 28 Cr. L. J. 887 = 104 Ind — 

^ Code must be deterrent. A. 1. R. 

27 Cr. L. J. 1173 = 97 Inch Cas. 80: 

•Bailable or not as in tin 


unless it involves the corruption 
essential element of the offence under this section 
been corruptly used or attempted to 1 
Cas. 253 = 3 Bur. L. J. 349=26 Cr L. 
is necessary to support conviction. A. 1 
L.J. 801 = 8 M, L. J. 290=86 Ind. Cas. 449 
L. J. 88=24X5, L. J_747 = 4 L. R. A. Cr. 6 
get a - - -- 

388 = 35 Incl 

books in pursuance — , 

Cal. 724= 31 C. W. N, 996 = 46 C. L. J, 5^50 = 28 Cr. 

Punishment under ss. 46s and 196 I. P 
355 = 50 B. 783=28 Bom, L. R. i25i = ' 

Procedure, — Not-cognizable— Warrant- 
giving such evidence— >Not-compoundable—' 

Magistrate or Magistrate of the ist class. 

197 . Whover issues or signs any ^ 

or signed, or relating to any fact of 
Issuing or signing false certi- certificate is by law admissible _ i 
6cate. knowing or believing that such certifi 

irt rioint. shall be nunished in the same mann'-'r 


or siffnins must therefore be by the person or officer authorised or believea to oe 
futhSw certify. The word ^‘issue” means something different _ from using. 
It is the putting forthhor the purpose of being used, and is 

and MacMerson. The word “certificate” m this section is a certificate which is 
required by law to be given or signed for the purpose of being used in evidence m 
the course of administration of justice. 30 C. W. N. 130=42 O, L. J. 5 S 7 . ine 
word “certifiate” may be used as synonymous with certtficatum but that is clearly not 
its meaning in ss. 197 and 198 I. P. Code. 20 C. W. N. 520—23 C L. J. 423 
Cr L. T. U0=33 Ind. Cas. 316. Where the law does not proliibii the administration 
of an oath or solemn affirmation and where in fact the practice of the Court directs 
that an oath or solemn affirmation must be administered before the afficlavit is 

accepted there cannot be any protection for an accused person who commits perjury 

in such a document. The fact that the affidavit was made for supporting an accused 
is immaterial. A. I. R. 1930 Oudh. 61. Where an application is made under the Land 
Registration Act containing false statement, no offence is committed as the act does 
not require any certificate to be signed or given. 18 Cr. L. J. 978 = 3 I at. L. W. 
301=42 Ind. Cas. 594. 

Procedure. — Not-cognizable — Warrant — Bailable— Not-compoundahle Triable 

by Comt of Session, Presidency Magistrate or Magistrate ot the ist class. 

198. Whoever corruptly uses, or attempts to use any such certificate, 

as a true certificate, knowing the same to be 
Using as true a certificate material point, shall be punished in 

known to be false. manner as if he gave false evidence. 

Procedure.— Not-cognizable— Warrant— Bailable — Not-compoundable— Triable 

by Court of Session, Presidency Magistrate or Magistrate of the First Class. 

199. ' Whoever, in any declaration made or subscribed by him, which, 

. , declaration any Court of Justice, or any public 

False statement made m de- gej-^ant or other person, is bound or authorized 
clatadon which is by aw re- , receive as evidence of any fact, makes 

ceivable as evdenc . statement which is false, and which he either 
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knows or believes to be faisCj or does not believe to be true, touching any point 
material to the object for which the declaration is made or used, shall be punish- 
ed in the same manner as if he gave false evidence. 

Scope.-— A declaration before it can be made the foundation of a prosecution 
under this section^ must be one which is admissible in evidence and which the Court 
before whom it is filed, is bound or authorised by law to receive in evidence. 35 ^* 
5B. A false declaration made before a Mamlatdar for obtaining a certificate is not an 
offence under this section, in as much as he Is not bound or authorised by law to 
receive the declaration. 17 Bom. L. R. 222 = 3 Bom. Cr. C, 43 = 16 Cr. L. J. 

28 hid. Gas. 645. Where no criminal intention is made out, sale of more land than 
what the decree allowed is not an offence under this section. 7 A. L. J. 93= ii Cr. 
L. J. 202 = 5 Ind. Cas. 695. Assertions made by a deponent to an affidavit, not 
from his personal knowledge, but from what he had been told and which had not 
been proved to be incorrect cannot be made the subject of a sanction for perjury, 
21 A. L. J. 88 = L. R. 4 A. 6 = 74 Ind. Cas. 75 = 24 Cr. L. J. 747- The accused is 
entitled to know the exact words which are alleged to have been used by him and 
which are sought to be made the subject of a charge of perjury. 2r A. L. 211 = 7^ 
Ind. Cas, 661 = 24 Cr. L. J. 197 = 1923 AIL 325. Where a written statement is verified 
as required by Order 6, rule 15, C. P. Code, but the Court had not ordered proof of 
the statements made by affidavit, keid that the allegation in ilie^ written statement 
could not by itself be the basis of a conviction under this section, 49 A. 4^2 = 25 
A. L. J. 327= 100 lad. Cas. 707 = 28 Cr. L. J. 323=A. I. R. 1927 Ail. 313. The 
making of a false affidavit by an identifier as to the service of summons is puni- 
shable under section 199. 6 Pat. 760=106 Ind. Cas. 703 = 29 Cr. L. J. iii = A. i. R. 
1928 Pat. t6i. Where the accused was charged for having made a false statement 
in an affidavit ; keM, tliKt the prosecution had got to prove the falsity of the state- 
ment and that the accused need not prove that it was true. 108 Ind. Cas. 124= 

29 Cr. L. J. 336= A. I. R. 1928 All. 183. Where a deponent while swearing an 
affidavit under section 539 A, swears of his personal knowledge of the truth of his 
allegations and the allegations arc ultimately found to be false, he is guilty under 
section 199 L P, Code, although he has not separately stated what facts he had 
reasonable grounds to believe to be true as required by third clause of the section. 
1x6 Ind. Cas 755 = 30 Cr. L. J. 643 = A. 1. R. 1919 Pat. 159. Burden of proof that the 
statement is false is on the prosecution. A. I. R. 1928= All. 182 = 29 Cr. L. J, 336= 
108 Ind. Cas. 124 ; see also A. I. R. 1933 Pat. 513 = 34 Cr. L. J. 912. This section 
does not apply where statement is made on oath administered by one who has no 
authority. A. I. R. 1929 Bom. 136=31 Bom. L. K. 144=30 Cr, L. J. 593=116 Ind. 
Cas. 248. This section does not apply to applications for execution of decrees 
containing false averments- A. I. R. 1934 Oudh. 65 = 1934 Cr. C. 234 = 35 Cr. L. J. 
390=147 Ind. Cas. 395 = 11 O. W. N. 87. Affidavit not complying with require- 
ments of Order 19, r. 3 C. P. Code is still declaration. 144 Ind. Cas. 857=1933 Cr. 
C. 1162 = 34 Cr. L, J. 972 = A. I. R. 1933 Pat 513. As regards declaration under 
s. 21 of the Special Marriage Act, vide A. I. R. 1934 Oudh. 155 = 1934 Cr. C. 499- 
35 Cr. L. J. 744. 

Procedure.— Not-cognizable — Warrant — Bailable — Not compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the ist class. 

203. Whoever corruptly uses, or attempts to use, as true, any such declara- 
tion, knowing the same to be false in any material 
Using as true such declara- point, shall be punished in the same manner as 
ration, knowing it to be false evidence. 

Explanation.— k declaration which is inadmissible merely upon the ground 
of some informality is a declaration within the meaning of sections i99 and 200 . 

Scope.— The three following sections provide for the punishment of certain 
offences against Public Justice by which the detection of crime and apprehension of 
offenders is frustrated. It is the duty of every good subject of the State |o aid in the 
due administration of the laws. The discharge of this duty must, in the absence 
of any direct legal obligation, rest in a great degree upon each man’s sense of the 
duty which lies on him. But by various laws, special duties in regard to the detec- 
tion of crime are imposed on landholders and certain other persons. A*ll persons, 
however, if not bound by express provision of law to aid in the detection of offenders 
are at least under this legal obligation, that they shall not obstruct or mislead others 
in the pursuit, if they remain themselves inactive. Where the offence against public 
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iustice proceeds beyond such obstructions and omissions as are made punishable 

by these sections and amounts to a harbouring or assisting an oftender. tt is puni- 

shable by subsequent sections of this chapter— 

Prooedure.—N ot cognizable W arrant Bailable N o t-com poundable- 

Triable by Court of Session, Presidency Magistrate or Magistrate of the first class. 

201. Whoever, knowing or having reason to believe that an ofifence has 

been committed causes any evidence of the 
Causing dmppea ranee of commission of that offence to disappear, with the 
l-'Jenn intention of Screening the offender from legal 

offender. ’ punishment, or with that intention gives any 

information respecting the offence which he 


and, if the offence is punishable with transportation for life, or with impri- 
. T , , - T * ^ sonment which may extend to ten years, shall be 

if punuhablewuh transporta- with imprisonment of either description 

for a term which may extend to three years, and 

shall also be liable to fine , 

and if the offence is punishable with imprisonment for any term not extend- 
, Vv . , V , ing ten years, shall be punished with imprisoii- 
^if punishable with less than of the description provided for the offence, 

ten years’ imprisonment. ^ of 

the longest term of the imprisonment provided for offence, or with fine, or with 
both. 

Illustration. 

A, knowing that B has murdered Z, assists B to hide the body \yith the intention 
of screening B from punishment. A is liable to imprisonment of either description 
for seven years, and also to fine. 

Scope and application. — This section applies to the person who screens 
the principal or actual offender, and not to a person causing disappearance 
of his own crime. 22 C. 53B ; 1 L. B. R., 316 ; 7 W. R. Cr. 52; 7 A. 
749 ; 2 A. 713; 6 C. 789; 8 A. 252; A. I. R. 1931 Pat. 172 — 10 Pat. 140 = 
32 Cr. L. J. 975«12 P. L. T. 746 ; 23 C. L. J. 333=23 C. W. N. 166=32 
Ind. Cas. 132=17 Cr. L. J. 4. Alternative indictments as principal or accessory 
are improper, 23 C. LJ. 333= 17 Cr. LJ. 4=20 C. W. N. 166. But when main offence 
is not proved an accused can be charged and convicted under ss. 201 to 203. A. I, R. 
1930 Mad. 870=129 Ind. Cas. 230 ; see also A. I. R. 1928 Lah. 476=9 Lah. 671 = 29 
Cr. L. J, 1019=112 Ind. Cas. 347. For conviction under s. 2orprevious offence must 
be actually committed. 139 Ind. Cas. 89 = 33 Cr. L. J. 657=1932 Cr. C, 881 = A. I. R. 
^933 Cs*!’ 850. The essential ingredient under this section is to cause disappearance 
of evidence of the commission of an offence with a view to screen the offender from 
legal punishment. 40 L. W. 770= 152 Ind Cas. 696. In order to sustain a conviction 
under this section, it must be proved that an offence has been actually committed. 
It is not sufficient to establish that the accused had reason to believe an offence to 
have been committed. 19 P. R. 1895 Cr. ; 7 P. R, 1867 Cr. ; 25 P. R. 1881 Cr. ; 8 
Born. L. R, 538, i Weir 179 ; 19 P R. 1895 ; ii. C. 616 ; i Weir 180 ; i L, B, R, 
308 ; Rat. Un. Cr. C. 799 ; 3 A. 379. Section 201 applies merely to the person who 
screens the principal or actual offender and not to the principal or actual offender. 27 
Cr. L. J. 109= A. 1. R. 1926 Lah. 209 ; see also A. 1. R. 1926 All 737 = 97 Ind. Cas. 44* 
The mere removal of a dead body from one place to another so as to remove traces 
of the place wdiere the murder took place, or indications which might implicate a 
particular individual, even though such removal does not remove undoubted evidence 
that a murder has taken place is within the section. A. I. R. 1926. All 737. In 
prder to justify a conviction under s, 20, 1. P. Code it is necessary that an offence for 
which some person has been convicted or is criminally responsible should have been 
committed. There must, be an intent to screen a specified offender. 26 Cr, L, 
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J. 897-86 Ind. Cas. 961 = A. L R. 1925 Sind. 257 J but see 47A. 306-23 A. L. J. 25== 
86 Ind. Cas. 52 = 26 Cr. L. J. 676=5= A. L R. 1925 AIL 35, Section 201 of the 1 . P. 
Code does not apply to criminal causing evidence of his own crime to disappear but 
to a person who screens the actual offender as in such a case no question of abetment 
can arise, A conviction under section 201 L P. Code, as accessories to an offence 
known or believed to have been committed by themselves is illegal. 2i^N, L. R. 16 
= A. 1 . R. 1925 Nag. 407. Where the act was done not^ voluntarily intention to 
screen cannot be inferred. Essence of the section is causing evidence to disappear 
with intention to screen offender. A. I. R. 1930 All. 45 = 31 Cr. L. J. 37= 120 Ind. 
Gas. 268= 1930 Cr. C. 61 ; see also A. 1 . R. 1927 Sind. 241=21 S. L. R. 206=28 Cr, 
L. J. 674=103 Ind. Cas. 403. An intention to screen an unknown offender is sufficient 
21 S. L. R. 206. /‘Evidence” relates only to material objects which make the crime 
evident and does not include statements of witness. A. I. R. 1921 Bom. 115 = 23 Bom 
L. R. 823 = 22 Cr. L. J. 609 = 63 Ind. Cas. 145. Gist of the offence is causing disappear- 
ance of evidence. A. I. R. 1935 Mad. 36. 

A murder cannot be charged under section 201 1 . P. Code with causing evidence 
to disappear by concealing the corpse, because a principal c^mnot be convicted as an 
accessory. 86 Ind. Cas. 973 = 26 Cr. L. J. 909= A. I. R. 1925 Sind. 306. Removing 
corpse of murdered man is causing disappearance of evidence of offence. A, I. R. 1930 
Oudh. 113 ; see also A. 1 . R. 1926 All 737‘=49A. 57 = 24 A. L. J. 958 = 27 Cr. L. J. 
1068 = 97 liid. Cas. 44. Accused must cause evidence to disappear in order to screen 
offender. A. I. R. i_930 A. 45.^ For the purpose of calculating the punishment to be 
awarded under section 231, it is necessary for the Court to decide, not so much what 
offence, the evidence of which has been concealed has been committed, as what 
offence the accused knew or had reason to believe had been committed. Where 
therefore, a person himself charged but acquitted of the actual crime, is convicted 
under section 201 the Court must treat him as a stranger to the crime, as one who 
had merely witnessed it, while calculating the sentences to be passed. A. I. R. 1930 
Mad. 870. 

Offences of three grades are specified with regard to each of which the offence 
punishable under this section has its appropriate punishment provided. The sub- 
stantial fact that some offence has been committed, and the knowledge or reason 
for belief that an offence has been committed must of course be proved to the 
satisfaction of the Court,-— since these are both essential parts of the offence here 
defined. Frequently the apprehension and conviction of the principal offender will 
remove all doubts concerning the particular offence committed, in such a case only 
the circumstances remain to be shown from which knowledge or belief is to be 
proved or inferred against the person who is charged under the present section. 
Where the principal offender, by flight or otherwise, has escaped from justice, it will 
be necessary to satisfy the Court by reasonable proof that some person, whether the 
person who has fled or another, has committed the offence which the accused is 
charged with endeavour to conceal. The criminal intention to screen the offender 
from punishment is a necessary part of this offence. Therefore an accidental or even 
mischievous effacing of marks, or anything else done thoughtlessly or in jest, is not 
sufficient. Foot marks may be effaced, stains of blood washed out, etc., without 
necessarily incurring the guilt of screening an offender. Suppose a culpable homi- 
cide has been committed and there is merely evidence to show that the accused a 
Hindu assisted in burning the dead. body. This act, being lawful and usual 
among the Hindoos, does not of itself without the aid of other circumstances 
in any degree tend to criminate him. Whether the individual offender is known 
or unknown to the person charged under this section, he is guilty, if be obstructs the 
course of Justice in the manner indicated . — Morgan and Macphersort, 

Causes any evidence of. — The illustration appended puts the case where a cir- 
cumstance exists showing that a crime has been committed ; the dead body, bearing 
it may be supposed, traces of violence, and therefore of itself testifying that an offence 
has been committed, is hid. As the causing a circumstance to exist which is intend- 
ed to mislead the Judge in the formation of an^ opinion is a fabrication of false evi- 
dence. and punishable,— so the causing any thing to disappear which tends to the 
apprehension and conviction of the offender is an offence, when the object is to defeat 
justice. It is not clear whether these words include (though they appear to do so) 
all testimony, of whatsoever description, such as oral and written testimony, as w^ell 
as the evidence afforded by the existence of ih.ings,---Morgan aud Macpherson, Where 
a person secretly buries murdered person he is guilty. Knowledge of conviction of 
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establisbed. Whether the requisite intention is proven or not is a quesuoo lu uc 
decided on the facts of each case. Ordinarily when the crown has proved 
satisfactorily that (a) an offence has been committed for which some person is 
criminally responsible, and (b) that the accused caused the disappearence of 
the evidence of the commission of the offence or gave false information concerning 
it as the case may be, a presumption arises in favour of the crown that the 
accused did act with the requisite intent. This presumption may, however 

be rebutted by circumstances or direct evidence. 103 Ind. Gas, 402 — 28 Cr. L. J. 

674= A I R 1927 Sind. 241. A conviction of the accessory offence under s. 201 is 
not illegal’ merely because it is suspected but not proved or admitted that the accused 
committed or was one of the several persons who committed the principal offence 
103 Ind. Cas. 402=28 Cr. L. J.674=A. I. R. 1927 Sind. 241. Section 201 of the. 
Penal Code does not apply to a person who is proved or admitted to be the principal 
offender. 1 L. B. R. 316. False information to police implicating innocent person 
and screening real offender^ constitutes an offence under the section. 19 Cr. L. J. 

C. 427=47 Ind. Cas. 275. There can be no conviction under this section 
where bodv is found unconcealed in a place where the deceased was killed. 131 
Ind. Cas. 93 = 32 P. L. R. 347==33 Cr. L. J. 650= A. I. R. 1931 Lah. 278. A person 
cannot be convicted for doing anything to cause disappearance of the evidence ot 

suicide. A. I. R. 1934 Sind. 139* . , ^ 1 1 * 

Where a person causes the disappearance oi evidence of a murder but without 
intention of screening the offender from legal punishment, he is not guilty of an 
offence under section 201. 5 N. W. P. 186. An accused person, who is acquitted 

of the charge of murder, may be convicted of a minor charge under s. 201 I. P. Code, 
when also tried for that offence. 8 P. R. 1913 Cr. = i9 ind. Cas. 710 ; see also 6 P. 
R. 1902 Cr. ; I P. R. 1904 Cr. = 30 P. L. R. 1904. See also ui Ind. Cas. 857=1^3 

Cr. C. 1162 = 34 Cr. L. J. 912 = A. I R. 1933 Pat. 513 ; 142 Ind, Cas. 803=34 Cr. 

L. J. 445=1932 A. L. J. 1079 = A. 1. P- 1933 All. 30 ; A. 1. R. 1934 Sind I39==i934 
Cr. C. 1070. A person cannot be convicted under section 201 of the Penal Code for 
causing evidence of the commission of an offence by himself to disappear, nor can 
he be convicted of the abetment of such an act. 8 B. H. C. R, Cr. 126 5 12 C. P. 
L. C. Cr. 17 ; 8 Bom, L. R. 538. Section 201 1. P. Code does not lay down that the 
accused should be aware of the identity of the offender whom he intends to screen. 
Illustrations, rank only as cases under the section and ought never to be allowed to 
control the plain meaning of the section itself. 5 S. L. R, 76=16 Ind. Cas. 753=^ ^3 
Cr. L. J. 721. The taking of measurers to keep a person possessed of the know- 
ledge of the occurrence of a crime out of the way, does not amount to causing 

disappearance of evidence within the meaning of the law. 21 P. R. 1882 Cr^ In 
order to constitute a legal conviction under ss 201, 202 and 203 of the Penal Code, 
the proof of the two points — viz. (i) the substantial fact of an offence having been 
committed, and (2) the knowledge or reasonable belief on the part of the accused 
that such 'was the case—is not absolutely necessary, 2 W. R. Cr. Letters, t ; see 
also A, L R. 1928 Lah. 858=29 P. L. R. 486=29 Cr. L. J. 865 = 111 Ind. Cas. 449. 

Procedure, -Not-cognizable —Warrant— Bailable — Not-compoundable — Triable 
by Court of Session. If the offence is punishable with transportation for life or 
imprisonment for 10 years, in that case triable by Court of Session, Presidency 
Magistrate or Magistrate of the ist class ; if punishable with transportation with less 
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Charge. — I {name and office of Magistrate^ etc) hereby charge you {name of the 
accused) as follows— 

That you , on or about the day of ^ , at , knowing (or having I'^ason 

to believe) that certain offence to wit punishable with has been committed, did 
cause certain evidence of the said offence^ to disappear to vvlt (or knowingly 
gave false information to wit ) with the intention of screening the said {state 
name of offieftder) from legal punishment, and thereby committed an offence punish- 
able under section 201 of the Indian Penal Code, and within my cognizance, or the 
cognizance of the Court of Session. 

And I hereby direct that you be tried by the said Court on the said charge, 

202, Whoever knowing or having reason to believe that an offence 
.has been committed, intentionally omits to give 
Intentional omission to give any information respecting that offence which 
information of offence by j^ound lo give, shall be punished 

person bound to inform. imprisonment of either description for a 

term which may extend to six months, or with fine, or with both. 

Boope— The offence under this section cannot be treated as a minor offence 
under the previous section for an essential ingredient of the offence under this 
section is the legal duty of the accused to give information and that is no part of the 
offence under s. 201. 13 Cr. L. J. 18- in order to constitute an offence under this 
section two things are absolutely necessary l viz. (i) the substantial fact of an 
offence having been committed and (2) the knowledge or reasonablo belief on the 
part of the accused that such was the case. 2 W. R. Cr. Letters, i. This section 
punishes the illegal omissions of those who are by some law bound to give informa- 
tion when such omissions are intentional. The knowledge or belief that some 
offence has been committed is part of the definition .— and Macfherson. 
This section is applicable only where the accused ‘'knowingly or having reason to 
believe that an offence has been committed” intentionally omits to give information 
of the crime, i Weir i?i. Failure to give information under Cr. Pro. Code s. 44 is 
an offence. 21 Cr. L. J. 700 = 16 N. L. R. 30=56 Ind. Cas. 5B2. This section is not 
punitive. When facilities for investigations have been otherwise obtained, no convic- 
tion is possible. A. I. R. 1921 Oudh. 227 = 8 O. L. J. 590=65 Ind. Cas. 626. 

A reouest by a villager to the wayguard to whom an offence has been reported, 
not to report the offence is not such an intentional omission to give information as 
deserved punishment under s. 202 I. P. Code. U.^ B. R. (1897-7-1901) ^76. 

Omission of police patel to report arrival of dacoit is not punishable under this 
section, where there is nothing to show that an offence has been committed by the 
persons who visited the village. Rat. Un. Cr. C.^iSo. Fajiure to report suspicious 
death by a police patel is not punishable where his good faith is apparent. Rat. Un. 
Cr C 783 But omission to give information of theft by lambardar is punishable 
under this section A. W. N. 1883,9. A person is not bound to give information 
nf rmirdftr nf which he is aware, if he has a reasonable excuse for not making a 
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circumstances volunteers information which he knows or believes to be ^false, 
obstructs justice, and is punished, whether, any intention to screen the offender 
can be proved against him or not, and whatever be the offence which the 
latter has comm\iiQd.—Morga7t and Macpherson. This section applies to in- 
formation volunteered by the informant and not to a false statement made in 

the course of an examination by^ a police-officer. 57 Inch Cas.^ 940 = 21 Cr. L. J. 

700. A person who gives false information*. to the police accusing another of an 
offence of murder in order to screen the real offender, commits offences not only 

under ss. 201 and 203 I. P. Code but also under s. 211. 47 Ind. Cas. 275 = ^9 L. 

J. 903. As regards the meaning of the words “gives inforniation/* vide 14 Cr. L. 
J. 252= 19 Ind. Cas. 508. Person accompanying informant is not guilty. 142 Ind. 
Cas. 803 = 34 Cr. L. J. 445=1032 A. L. J. io 79 =A* 5 - R- ^933 All. 30. 

Procedure. — Not-cognizable — Warrant — -Bailable — Not-compoundable — Triable 
by Presidency Magistrate or Magistrate of ist or 2nd class. 

Charge. — I {name and office oj Magistrate^ etc,,) hereby charge you {name of the 
accused person) as follows : — 

That you knowing (or having reason to believe), that the offence of \yas 
committed by , on or about the day at , gave information respecting 
the said offence, to wit which you knew or believed to be false, and thereby 
committed an offence punishable under s. 203 of the Indian Penal Code, and within 
my cognizance. 

And 1 hereby direct that you be tried on the said charge. 

204 , Whoever secretes or destroys any document which he may be lawfully 

compelled to produce as evidence in a Court of 
Destruction of document to or in any proceeding lawfully held before 

dence^^ ^ servant as such, or obliterates or renders 

^ ‘ illegible the whole or any part of such document 

with the intention of preventing the same from being produced or used as evi- 
dence before such Court of public servant as aforesaid, or after he shall have 
been lawfully summoned or required to produce the same for that purpose, shall 
be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Gist of the offence. — In order to convict a person under this section it must be 
proved, that he destroyed the document with the intention of preventing it from be- 
ing used or produced as evidence. 24 P. R. i8h'9 Cr. 

Scope. — Whether the proceeding is of a civil or criminal nature, this section 
applies. There is no question here of the materiality of evidence. Whether material 
or not, it must not be secreted or destroyed to evade production in a judicial or other 
proceeding, if the production may lawfully be compelled — Morgan and Macpherson, 
Where rough copy of 2. panchnama was destroyed owing to obliteration and a new 
copy made and duly signed the destruction of the rough copy is no offence. 14 Bom. 
L. R. 1163 = 13 Cr. L. J. 913= 17 Ind. Cas. 1008. This section is applicable even 
where the document is not valuable security. 38 C. L. J, 158=25 Cr. L. J. 167 = 76 
Ind. Cas. 391. 

Procedure.-Not-cognizable — Warrant— Bailable — Not-compoundable — Triable 
by Court af Session, Presidency Magistrate or Magistrnte of ist class. 

205 . Whoever falsely personates another, and, in such assumed character, 

False personation for pur- admission or statement, or confesses 

pose of act or proceeding in J^ogment, or causes any process to be issued, or 
suit or prosecution. becomes bail or security, or does any other act in 

any suit or criminal prosecution, shall be punished 
with imprisonment of either description for a term which may extend to three 
years* or with fine, or with both. 

Scope. — The offence punished, is not merely cheating by using a fictitious name 
but by falsely assuming to be some other real person and in that character making 
; an admission, etc.'- Morgan and Macpherson, 

Causes any process to be issued. — These words are applicable to the case 
of genuine process being issued by the offender in an assumed character ; as if he 
personates A> a creditor of B and causes a summons in A’s name to issue against B 
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Fraudulent removal or con- 
ment of 23roperty to prevent its 
seizure as forfeited or in 
execution. 


for the recovery of the debt due to A. Suppose a person procures blank forms of 
summons or other process, and signs them with the signature of the officer of the 
Court, and afterwards causes them to be issued ; this seems to be an offence within 
this section. The offe nce here defined must it appears, concern some act done *dn 
a civil suit or crimin al prosecution.” An intention to injure or defraud is not made 
part of the definition and therefore need not be proved . — Morgan and Macphersoit. 

Prooeciiire.— Not-cognizable— Warrant-“Bailable — ^Not compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the ist class. 

206. Whoever fraudulently removes, conceals, transfers, or delivers to any 

person any property, or any interest therein, in- 
tending thereby to prevent that property or in- 
terest therein from being taken as a forfeiture, or 
in satisfaction of a fine, under a sentence which 
has been pronounced, or which he knows to be 
likely to be pronounced, by a Court of Justice or other competent authority, or 
from being taken in execution of a decree or order which has been made or 
which he knows to be likely to be made by a Court of Justice in a civil suit, 
shall be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Oomment. — To bring an offence within this section there must be fraudulent 
removal, sale, or transfer of property, or of some interest therein intending thereby to 
prevent that property from being taken as a forfeiture or in satisfaction of a fine. 18 
W. R. Cr. 65. “Civil suit” in ss. 206 and 207 is suit actually pending. A. I. R. 1930 
Rang. 128=8 Rang. 268= 126 Ind. Cas. 533. The owner of property is, ordinarily 
speaking, by virtue of his ownership, free to sell it or to give it away as he sees fit. 
And ail other persons have equally the right to receive it from him by way of pur- 
chase or gift. But the law has provided for many offences and contraventions of the 
law, punishment by fine, or forfeiture of property. Thus by some sections of this 
code it is enacted that upon conviction of certain offences the offender shall forfeit 
all or a portion of his property ; by others it is enacted that such forfeiture may be 
awarded by the Court as part of the punishment Laws relating to customs duties 
usually make confiscation of goods the punishment of an}; contravention of their pro- 
visions. And the ordinary sanction of a law is the imposition of a fine for the breach 
of it recoverable usually by distress and sale of the offender's property. In all such 
cases, and also in the case of civil suits, the general law of the country must deter- 
mine the legal effect of an ordinary transfer of property while suits or other proceed- 
ings are pending, the result of which may establish claim ^ against or otherwise 
affect such property. The penal provision in this section, which does not interfere 
with those of civil law concerning the recovery of the properly, applies where there 
is an intention to defraud. A fraudulent removal, concealment, etc., with intent to 
withdraw property from an impending seizure under process of a Court of law or of 
some competent authority, is the offence made punishable. This is not only a grave 
offence against public justice, but a serious injury to the suitor, the object of whose 
suit is deteated or retarded thereby. The offence may, it seems, be committed by 
persons other than the owners of the property . — Morgan and Macpherson, A person 
who to protect his own property not legally liable for the decree from confusion with 
property which is not liable, makes it over to another person, does not commit an 
offence punishable under section 206 of the 1 . P. Code. 19 Bom, L. R, 535=4 feom. 
Cr. Cas. 1 19. The assignment, by the decree holder, of a decree obtained upon the 
basis of a debt, which is under attachment, does not 5^ amount to the commission 
of the offence defined in section 266. In as much as such assignment cannot affect 
the rights of the attaching creditors. 3 A. L. J. i = 3 C. L. J. 92. A removal of 
crops under attachment, in execution of certificate under the Public Demands Reco- 
very Act amounts to an offence punishable under section 206. 28 C. 2x7 = 5 C. W. 
N. 291. In an offence under s. 206, the accused is not entitled to be acquitted on 
the assertion of the vendees that the transactions were for valuable consideration and 
not fraudulent. 16 B. 414. Where the accused who were entrusted with articles 
distrained for arrears of land revenue, produced inferior article of the same description 
on the date of the sale, held that a conviction under section 206 of the Penal Code 
was wrong (i) since the distraint of property by a Collector was neither a forfeiture, 
the rights of the owner being only held in abeyance by such distraint, nor affected 
under a sentence pronounced by a Court of Justice or other competent authority. A. 
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W, N. 1888, 237. An offence under s. 206 is one wliicli cannot be entertained 
sanction of court and only such complaint without sanction is invalid and vitiates 
the trial and the accused can be convicted only under s. 424. 1933 M. W. N. 722. 

Procedure. — Not- cognizable Warrant — B?»ilable- — -Not Compound- 

able Triable by Presidency Magistrate or Magistrate of ist and 2nd class. 

Cliarge.—I (name and office of Magistrate, etc), hereby charge you {name of 

accused) B.S follows : — * v- t 1 

That you on or about the ^ day of at fraudulently removea 

{or concealed or transferred or delivered to ) your property to wit ^ intend- 
ing^ thereby to prevent the said property from being taken , forfeiture (or in 

satisfaction of a fine) under a sentence of which has been pronounced 

on by (or which you knew to be likely to be pronounced) by and tha^t ^you 
thereby committed an offence punishable under section 206 of the Indian Penal Code 
and within my cognizance. 

And 1 hereby direct that you be tried on the said charge. 

207 . Whoever fraudulently accepts, receives, or claims any property or 

any interest therein, knowing that he has no 
Fraudulent claim to property right or rightful claim to such property or in- 
to prevent its seizure as for- terest, or practises any deception touching any 
felted or in execution. property or any interest therein, in- 

tending thereby to prevent that property or interest therein from being taken 
as a forfeiture or in satisfaction of a fine, under a sentence which has been 
pronounced, or which he knows to be likely to be pronounced by a Court of 
Justice or other competent authority, or from being taken in execution of a 
decree or order which has been made, or which be knows to be likely to be 
made, by a Court of Justice in a civil suit, shall be punished with imprison- 
ment of either description for a term which may extend to two years or with 
fine or with both. 

Notes. — The receiver of property if he receives it with intent to defraud, is here 
made punishable.— and Macpherson) In order to convict a person under 
this section, the civil suit must be actually pending. A. L R. 1930 Rang. 128. 

Procedure.-“Not-cognizable— Warrant— Bailable— Not compoundable— Triable 
by Presidency Magistrate or Magistrate of ist. and 2nd class. 

208 . Whoever fraudulently causes or suffers a decree or order to be 

^ . ^ , passed against him at the suit of any person for 

Fraudulent suffering decree ^ due, or for a larger sum than is due 

for sum not due. to such person, or for any properly or interest 

in property to which such person is not entitled, or fraudulently causes or 
suffers a decree or order to be executed against him after it has been satisfied, 
or for anything in respect of which it has been satisfied, shall be punished 
with imprisonment of either description for a term which may extend to two 
years, or with fine, or with both. 

Illustration. 

A institutes a suit against Z;Z., knowing that A is likely to obtain a decree 
against him, fradulently suffers a judgment to pass against him for a larger amount 
at the suit of B, who has no just claim against him, in order that B, either on his 
own accunt or for the benifit of Z, may share in the proceeds of any sale of Z’s pro- 
perty which may be made under A’s decree. Z has committed an offence under this 
section. 

Procedure —Not-cognizable— Warrant— Bailable— Not compoundable — Triable 
by Presidency Magistrate or Magistrate of the first class. 

Notes,— Vide 84 Ind. Cas. 351 = 26 Cr. L. J. 287 — A, I. R. 1925 Lah. 289. 

209 . Whoever fraudulently or dishonestly, or with intent to injure or 

- . , , , . - - annoy any parson, makes in a Court of Justice 

any claim which he knows to be false, shall be 
^ V ,* punished with imprisonment of either description 

for a term which may extend to two years, and shall also be liable to fine. 
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Commeiit. — In order to establish an offence under this section it is essential to 
prove that the claim made is one which the person making it knows to be false, and 
it is not sufficient to show that the claim is one which be believes or, has reason to 
believe to be false or does not believe to be true claim. 38 P. R. 1888 Cr. Not only 
must the claim be false within the knowledge of the person making it, but the object 
of it must be to defraud, to cause wrongful loss or wrongful gain, to injure or to 
annoy. See sections 24, 25 and 44, A claim by filing a plaint, or claim made 
to property attached before judgment or taken in execution of a decree are 
instances of the claims to which this section appears to refer. It is not an 
innovation in India to punish a person who has brought^ a suit for the purpose of 
annoyance. By the Regulations, a Judge was ^ authorised when a suit appeared 
frivolous, vexatious, or groundless, to fine the plaintiff and to convict him to_ close 
custody till he pays the fine — Morgan and Mdcpherson. This section is not limited 
to cases where a part of the claim made by the accused is false. It applies even 
where a part of the claim isf alse. A. W. N. 1890. i. In order to bring a case under 
this section, it is immaterial whether the Court on which the false claim was in- 
stituted had jurisdiction to try the suit. $2 Ind. Cas. 666 = 20 Cr. L. J. 698. To^ 
justify a sanction for the prosecution of a plaintiff, under^this section the dismissal of 
of his claim is not enough, it must be shown that the claim he was making was to 
his knowledge false. 6i ind. Cas. 995 = 22 Cr, L. J. 467. 

Proc©diirc. — Not-cognizable — Warrant — Bailable- — Not-compoiindable — Triable 
by Presidency Magistrate or Magistrate of ist class. 

210 . Whoever fraudulently obtains a decre© or order against any 
. , , person for a sum not due, or for a larger sum 

Fraudulently obtaining de- than is due, or for any property or interest in 
cree for sum not due. property to which he is not entitled, or frau- 

dulently causes a decree or order to be executed against any person^ after it 
has been satisfied, or for anything in respect of which it has been satisfied, or 
fraudulently suffers or permits any such act to be done in his name, shall be 
punished with imprisonment of either description for a term which may 

extend to two years, or with fine, or with both. 

Praudnlent decree. — An offence is committed when a decree is fraudulently 
obtained ; it does not make any difference whether the decree alleged to be 
fraudulent has, or has not been subsequently set aside by the parties against whom 
it was made. 33 C. 193 ; see also 13 W. R, Cr, 37 1 9 

Satisfied. — In construing this section, it is necessary 10 attach to the word 
^'satisfied’* its ordinary meaning, and not to understand it as referring only to 

decree, the satisfaction of which has been certified. 10 B. 228 ; 16 C. 126 ; 

see also 4 M. 325; U. B. R. (1897—1901) Vol, I, 278; 7 P. R. 1885 Cr. ; 

59 P. L. R. 1911 = 12 Cr. L. J. 189. A decree holder who realises more 

than what is due to him, is not guilty under this section if he has done so under a 
mistake, ii P. W. R. 1914 Cr. = 23 Ind. Cas. 471 = iS Cr. L. J. 263. Where the 
accused fraudulently obtains decree for sums which had been disallowed m the former 
suit the Court in which the second suit is filed can take action under this section. 

90 Ind. Cas. 660=26 Cr. L. J. 1588=36 P. L. R. 717. A person applying for the 

execution of a decree which has already been executed, is guilty not under section 
209, but under section 210 of the Indian Penal Code. 12 W. R. Cr. 37 ; see also 
88 P. L. R. 1902 = 13 P. R. 1902 Cr. ; A. I. R. 193 * All. 305= 53A. 41^ = 32 Cr. L. J. 
367=1931 A. L. J. 117=129 Ind. Cas, 264, But where execution was taken out for 
full decree when it has been partially satisfied, and judgment debtor did not object, 
it is not a fit case for sanctioning prosecution because there was no fraudulent act. 
A. I. R. 1929 Lah. 676=11 L. L. J. 103 = 30 P. L. R. 392 = 30 Cr. L. J. 666=116 Ind, 
Cas. 71 1 ; see also A. 1 . R. 1925 Lah. 289 = 26 Cr. L. J. 287 = 84 Ind. Cas. 351. 
Sanction should be granted in case of making false claim by overstating the price 
of goods against Railway Company. A. I. R. 1924 Nag, 35 = 25 Cr. L. J. I 5 = 7 S 
Ind. Cas. 703. In application for criminal proceedings, inquiry as to adjustment or 
satisfaction is permitted. A. I. R. 1931 Rang. 148=9 Rang. 104. 

Procedure. — Not-cognizable — Warrant — BailabIe«—Not-'Compoundable— Triable 
by Presidency Magistrate or Magistrate of ist class. 
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2 [ i, Whoever, with intent to cause injury to any person institutes^ or 
. causes to be instituted any criminal proceeding 

False charge of ofience made that person, or falsely charges any ^ person 

with intent to injure. having committed an offence, knowing that 

there is no just or lawful ground for such proceeding or charge against that 
person, shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both ; 

and, il such criminal proceeding be instituted on a false charge of an offence 
punishable with death, transportation for life, or imprisonment for seven years 
or upwards, shall be punishable with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable to fine. 

Notes.— To consiiiute an offence under this section it is not necessary that any 
criminal proceedings should be taken on a complaint, 26 A. (F. B.) 244* A person 
should not be proceeded against under this section, unless he is given an opportunity 
of proving his case. 29 A. 587 5 d C. W. N. 295 ; A. W. N. 1907, 268. In order to 
constitute an offence of false charge under section 21 1 of the Indian Penal Code, 
the false charge must be made to an officer or to a Court who has power to investi- 
gate and send it for trial, and in order to be a ‘‘charge” the accusation must be made 
with the intention to set the law in motion. 15 A. L. J, 7 b 7==39 A. 715 > 

A. L R. 1924 All. 779=22 A. L. J. 829=35 Cr. L. J. 1239=46 A. 906=82 Ind. Cas. 
167. Difference between s. 182 and s. 211 is that the former does not involve any 
definite charge against a spef^ified person while s, 211 does involve. A. I. R. 1928 
Nag. 17 = 23 N. L. R. 136=28 Cr. L. J. 934=105 Ind. Cas. 454 - False information 
to Superintendent of Police of a wrongful confinement of informant by police officer 
constitutes institution of criminal proceedings. A. I. R. 1930 Cal. 711. Where 
proceedings were erroneously taken and in good faith by Magistrate not empowered 
so to do, the complainant is not liable for false complaint under this section. A. I. 
R. 1930 Pat. 550, Accusation in dying declaration made to Magistrate stands on no 
better footing than one made to another / 5 zV^. Where a complaint to the police was 
followed by a complaint to the Court based on the same allegations and the same 
charge and such complaint was investigated by the Court the sanction or complaint 
of the Court is necessary for the prosecution of the coraplaiant in respect of a false 
charge made to the police. 23 S. L. R. 225=115 Ind. Cas. 313=30 Cr. L. J. 399= 
A. 1 . R. 1929 Sind. 115. The mere communication of suspicion to the police ^ on 
which an enquiry may be initiated does not amount to the institution of a criminal 
proceeding within the meaning of this section. 1912 M. W. N. 1125. 

The intention to cause injury, that is, to cause harm illegally to some person in 
body, mind, reputation or property (Vide section 44) is part of this offence. Where 
no proceedings are actually instituted, and no false charge is made, a person is 
punishable under section 182, who injures or annoys another by giving false informa- 
tion to a public servant, with the intention of causing him to use his lawful powers 
to cause injury or annoyance. This code contains no provisions for the punishment 
(under these names) of the offence of “subsequent abetment” or of ‘‘accessories after 
the fact.'^ The offences of persons falling within such descriptions at present are 
included among offences against publice justice and are punishable under the next 
following and subsequent sections of this chapter — Morgan and MacpJierson. The 
offence of laying false information to the police falls under the first paragraph of 
s. 211. 10 A. L. J. 429=13 Cr. L. J. 855= 17 Ind. Cas. 791. That the accused 
believed the statement to be false must be proved. 22 Cr. L. J. 393 = 61 Ind. Cas. 
521, Application by complainant asking for judicial inquiry of the charge is a 
complaint. 20 Cr. L. J. 389=50 Ind. Cas. 997. Complaint without just grounds or 
without due care and caution is offence under s. 211. A. I. R. 1925 Sind. 184=25 
Cr. L. J. 1358=82 Ind. Cas. 718=19 S. L. R. 91. Failure to form a case is not same 
as the institution of a false case. A. I. R. 1924 Pat. 379=4 P. L, T. 703=24 Cr. L. 
J. 316=72 Ind. Cas. 76- Where complaint is found true by one Court and false by 
Appelate Court sanction should not be given. 32 A. 1 . R. 1922 Pat. 160 = 3 Pat. L. T. 
93=66 Ind. Cas. 336=23 Cr, L. J. 272. Failure to prove is not the same thing 
as to institute maliciously a false case, ii Mys. L. J. 438. The gist of the offence 
under this section is to falsely charge a person with having committed an offence, 
17 N, I4. J. 189. Where two persons are falsely charged in one complaint, only one 
offence is committed. 1934 Cr. C. 182 = 151 Ind. Cas. 185 = 35 Cr. L. J. i259=A. L 
R, 1934 Rang. 21. Before charging a person under this section an opportunity 
should be given to him to prove his allegation but want of opportunity does not 
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vitiate the trial. A, L R. 7934 Rang. 2i==35 Or. L. J- 1259=151 Ind. Ca.s. 185=^7 
R. R. 43. A false charge and institLition of criminal proceeding's are not exclusive 
thoagh they are not CO- extensive. A criminal proceeding is instituted by a report 
to the police of a cognizable offence. But where the police is falsely informed of a 
non-cognizable offence it is a false charge and does not amount to institution of 
criminal proceedings. 151 Ind. Cas. 816=7 R. Pesh. 37 = A. I. R. 1934 Pesh. ii2 = 
7 R. Pesh. 37—1934 Cr. C. 1317 ; see also A. I. R. 1934 Rang. 21 = ^5 Cr. L. J. 1259 
= 151 Ind. Cas. 185 =1934 Cr. C. 182. No sanction of Court is necessary unless 
some proceedings before Magistrate has preceded complaint under s. 21 1. A. L R. 
1934 Rang. 40=1934 Cr. G. 263 = 35 Gr. L. J. 802 = 148 Ind. Cas. 845 ; see also 151 
Ind. Gas. 185 = 35 Cr. L. J. 1259= 1934 Cr. C. 182 = A. I. R. 1934 Rang. 2i. The 
onus lies upon the prosecution to show that the complaint or charge is false and that 
there is no just or lawful ground for it ii Mys. L. J. 438.^ ^ 

This section contemplates a charge which is indivisible in its nature. 5 C,_ W. 

N. 727. To constitute an offence under the second portion of this section, it is 
necessary that the complaint which is alleged to constitute the false charge should 
have been made to a Police officer with a view to further proceedings or to a 
Magistrate competent to enquire into and investigate the matter of complaint 
A. W, N. 1898, 144. Where a person makes a false report of an oftence without 
naming any one as the perpetrator thereof, he commits no offence. 4 A. L. J. 361 = 
A. W. N. 1907, 146=5 Cr. L. J. 396. In a case under this section, it is the duty 
of prosecution to prove by satisfactory evidence that the charge is wilfully false to 
the knowledge of the maker of the charge. ^8 C. W. N. 391 = 15 Cr. L. J. 355 = ^3 
Ind. Cas. 723. Before granting any sanction under s. 211, the Magistrate ought 
to observe all the formalities prescribed under ss. 201 — 203 Cr. Pro. Code, 12 Bom, 
L.R. 229=5 C2.S. 97 1 =* u Cr. L. J. 338. The answering of questions put to a 

person by a Magistrate in the enquiry which he has no option but to answer cannot 
be held to constitute a charge within the meaning of this section. 8 A. L. |. 1106= 
12 Cr. L. J. 433= II Ind. Cas. 617. To sustain a conviction under this section there 
must be a charge of a specific offence made with the intention of setting the criminal 
law in motion. 10 Bur. L. T. 259, For a conviction under this section it is necessary 
to establish that the accused knew there was no just or lawful ground for the charge. 
61 Ind. Cas. 61 = 22 Cr. L. j[. 333. Where a criminal case is compromised before 
the full evidence of the complainant is given, it is not proper to direct a prosecution 
under this section. 74 Ind, Cas. 1054=24 Cr. L. J. 862. To fall under s. 211 I. P. Code, 
the false charge must be made to some person in authority i. e. to a person who is 
in a position to get the offender punished. 26 O. C. 44= 1923 Oudh. 4. Unless there is 
intention to set the law in motion against any body, no offence under this section is 
committed. 6 N. L. J. 202 = 75 Ind. Cas. 158 = 24 Cr. L. J. 910=1923 Nag. 313. The 
term ‘‘institution’* in this section means the institution either by the accused 
himself, or by the police or others in consequence of the accused’s actions in some 
Criminal Court. 65 Ind. Cas. 434=23 Cr. L. J. 82= 1922 Lah. 133. Sanction should 
not be given till after the complaint is properly dealt with and dissmised. A. I. R. 
1924. Nag 115 = 24 Cr. L. J. 959 = 75 Ind. Cas. 543* Court can proceed against 
person causing proceedings to be started though he may not be a party to such pro- 
ceeding. A. 1. R. 1930 Cal. 671 = 127 Ind Cas. 65. Where person falsely^ complained 
against was not tried in any court, an offence in relation to any proceeding in Court 
has not been committed. A. I. R. 1928 Lah 259=9 408= 10 L. L. J. 218 = 

29 Cr L. J. 905 = 29 P. L. R. 515=109 Ind. Cas. 685. 

An application to the Police not being enquired into, the applicant addressed a 
petition to the Deputy Commissioner for enquiry into the matter. Held, the petition 
was not a complaint and action cannot be taken under s. 21 1. 24 Cr. L. J. 959=75 
Ind. Cas. 543=1924 Nag. 115. It is not necessary that, before pro(^eedings are taken 
under section 21 1. I. P. Code, the person to be proceeded against must be given a 
chance of showing causes. When the police report an information given by an 
informant to be false in a cognizable case and lays a complaint against that informant 
under section 21 1 ; the Court is not bound before issuing summons under section 
21 1 to call upon the informant to show cause why he should not be prosecuted. 7 
Pat. 408 ; but see 31 C. W. N. 124= A. I. R. 1927 Cal 175* Where the person at 
whose instance proceedings under section 21 1, Penal Code, are initiated against a 
false complaint, is never charged in any Court, nor is he ever put upon his trial 
before any Magistrate, nor were any proceedings taken against him before the Court 
in which another person who was alleged by the false complainant to be his accom- 
oiice was involved, it cannot be said that the offence under s, 211, Penal Code, was 



THE INDIAN PENAL CODE. 


pn off-nce which was committed in or in relation to any proceeding m Court though 

another person against whom also false complaint was made in the same transacaon 
fs tried in Lurt. 9 Lah. 408=10 Lah. L. J. 218=109 Ind. Cas. 685 = 29 Cr. L. J. 
6o';=20P L. R. 415 = a. I. R. 1928 Lah. 259. A false charge against a public 
servant inust be made to an officer who has power to investigate and send, it for 

trial. 'P'l C. W. N. I958=A. 1 . R. 1929 Cal. 724- Where a person is charged with an 

ofieiice under s. 211 of the Indian Penal Code, it is not for the accused to make out 

that his report to the police about the complainant was true until the whole ground 
of it had bLn clearly traversed by evidence showing that it was false. A. I. R. 1929 
Mad. 496=^0 Cr.L J. 167=113 Ind. Cas. 455 - Where the police after enquiry 
made a report to the Magistrate that the case brought by the Mmplamant was 
maliciously false and the same was not challenged by the complainant, yris/rf, that 
the conviction of the complainant under section 21 1 1., P. Code was not invalidated 
bv reason of the failure of the Magistrate to issue notice to the accused, b 1 at. 
7LI1929 Cr. C. 378=30 Cr.L. J. U 44 =A. 1 , R. 1929 Pat. 650. Person making 

false charge to police of cognizable offence institutes criminal pi oceecings. 3 
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L. I. 1165. In vestigation by police on information is not instituting proceeding against 
any person within meaning of s. 211. 133 Ind. Cas. 398«27 N. L, R. 275 = 32 Cr. L. J. 
1009=1931 Cr. G. 72 i = A. I. R. 1931 Nag. 134 (F. B). Statements, in course of m- 
vestlgation under Chapter 14, Cr. Procedure Code are not charges. 135 Ind. Cas. 
590=33 Cr. L. J. 173=1932. Cr. C. 4=61 M. L. J. 860=34 M. L. W. 858 = 

1931 M. W. N. ii 38 = A. I R. 1932 Mad. 24. Court has no jurisdiction to take 
action against complainant in respect of persons not charged. 137 Ind. Cas. 312 = 

1932 Gr. G. 329=33 Cr. L, J. 479=55 M. 6ii = 3S M, L. W, 481 = 62 M. L. J. 425“ 

A. L R. 1932 Mad. 363 (F. B.). Before proceedings under ss. 21 1 and 182 namf 
petition against Police report and inquiry should be dismissed, 36 C, W. N, 15 = 
137 Ind. Cas. 849=32 Cr. L. J. 5U“A. L R, 1932 Cal. 383.. ^ ^ 

The offence under section 211 I. P. Code is a non-cog nizable one. 90 Ind. Cas. 
398=26 Cr. L. J, i55o=A. I. R. 1925 Mad. 672. A person who lays an information 
containing a false charge against a number of persons commits a distinct offence 
against each of the persons against whom he makes a charge and may be separately 
prosecuted under section 211 of the Penal Code for each of such offences, ii Bur. 
L. T. 136 = 48 Ind. Cas. 342=19 Cr. L. J. 1002. Section 21 1 requires great deal more 
than a mere suggestion of an inference. There must be a charge of some specific 
offence made with the intention and object of setting the criminal law in motion 
against the man who is said to have committed the offence. Further the circum- 
stances in which the statement was made and the form of words used should also be 
considered, 36 Ind, Cas. 834. Practice that complainant should not be tried under 
section 21 1 till disposal of his case is merely rule of safety and not based on any 
statute. A. I. R. 1930 Pat. 622. Where on the complaint of a person no prosecution 
can be started, the accused cannot be convicted under s. 211 where the complaint is 
foundfalse. 7 A. L.J. 618 = 11 Cr. L.J. 351=6 Ind. Cas. 390. A statement made 
under section 162, Cr. Pro. Code, cannot be made the basis of a prosecution for an 
offence under section 21 1, I. P. Code. When the accused made his statement, the 
law had already been set in motion, and the proceedings cannot be said to have been 
instituted by the statement made by the accused under section 162 of the Cr, Proce- 
dure Code. 20 M. L. J. 132= 5 Ind. Cas. 908= 18 Cr. L. J. 286. Where a person is 
convicted under the second clause of section 211, 1. P. Code he should be sentenced 
to undergo a term of imprisonment and not merely to payment of fine, i B, H. C, 
34, The test to determine whether accusation amounts to charge is to see whether 
complaint is intended to set criminal law in motion. A. L R. 1932 Lah. 246=1932 Cr. 
C. 258 = 33 P. L. R. i 74“33 Cr. L. J. 409== i37 Ind. Gas. 157. 

In a prosecution under section 21 1, Penal Code two principles are to be kept in 
view ; namely first, that failure on the part of the complainant to establish the truth 
of his allegation does not by any means justify the inference that the comprint was 
false, and, secondly, that to secure a conviction in this class of cases it must be estab- 
lished beyond reasonable doubt that the circumstances are not merely consistent with 
the guilt of the accused but entirely inconsistent with this contention. 16 C. L. J. 453 

= i7 lnd. Cas. 993=13 Cr. L. J. 894=17 C. W. N. 379- A Magistrate cannot give 
himself jurisdiction to try an offence under section 2ii by treating it as^ one under 
section 500 L P, Code. According to s. 19S Cr. Procedure Code cognizance of it 
should not betaken without sanction. U. B. R. (1897-1991) Vol. I, 279* Where the 
police were told that they should search certain houses because there was reason to 
suspect the couduct of the owners of those houses, it does not amount to a charge 
within the meaning ofs. 31 1 L P. Code. Prosecution under s. 182, 1. P. Code must 
be instituted on the sanction or the complaint of the public servant to whom the false 
information was given. 191S M. W. N. 272. The actual institution of criminal pro- 
ceedings on a false charge is essential to the application of the latter part of section 
21 1 * if the offence of the accused stops at making a false charge, his case falls under 
the first part of the section, irrespective of the fact that the false charge relates to an 
offence punishable with death, transportation for life, or imprisonment for seven years 
or upwards.” 5 A. 2i5 = A. W. N. 1882. 225. Where no criminal proceeding is insti- 
tuted on a false charge of an offence punishable with death, transportation for life, or 
imprisonment for seven years and upwards,^ the accused making such char pis 
punishable only under the first part of section 21 1, Penal Code, 5 A. 59^— A. W. In. 
1883, 149. Section 21 1 of the Penal Code is not limited to attempts at substantiating 
false charges in Courts of Justice ; so that a false charge before the Police and never 
intended to be prosecuted in Court is quite within the contemplation of the section, 
5 C. 281. The offence referred to in section 211, 1. P. Code, consists not m the prose- 
cution of a false complaint, but in the making ofit i A. 497- Section 182 applies to 

L P* Code— 27 
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information given to a public servant. Section 31 1 applies to false cbarge^j^^^^ 
offence involving criminal proceedings. Where a charge is found to be false ^by the 
Police Magistrate except in certain cases, is not competent to order, merely on a 
perusal of the Police report the prosecution of the person preferring the charge, sum- 
marily under section 182. He should be tried under s. 211. 7 h. K.. 3 » 2 - _ 

To constitute the offence of preferring a false charge contemplated is section 2i i, 
Penal Code, it is not necessary that the charge ehould be made before a Magistrate. 
It is enough, if it appear that the charge was deliberately made before an offiMr of 
Police, with a view to its being brought before a Magistrate, i 
r ID • see also A I R i 035 Nag. 69. To convict a person under s, 211, Penal Code, 
it must be shown, not merely thaf he made the charge without 
grounds but that he knew there was no just or lawful ground for the charom ^ 
fss, If a false charge had been made and if it is not pendmg_ at the hme of the 
trial of the accused, an offence under section 211 hp been committed. .1 A. 527. _a 
nereon may in good faith institute a charge which is subsequently found to be dalse, 
^r h^m^y.^with intent to cause injury totn enemy, institute, criminal ding^^, 

believin/there are just and lawful grounds for them but in neuber case does 
mit an offence under section, 21 1 I. F. Code. 3 N. W. P, 327- 
charges another with voluntarily causing hurt, and the charge is wilfully false and is 
made with intent to injure, he is chargeable with the offence described in s. 21 1 . 4 

N W P. 6. The word ‘‘falsely charging’* used in s, 21 1, must be construed along 
with the words which speak of the ‘Institution of proceedings.” These latter words are 
used in a technical and exclusive sense, and by a parity of reasoning, the same resmc- 
ted sense must be given to the words which relate to a fa se charge. 19 B. 51- . 
word “charges” as used in the section, means something different from gives intor- 
mation.” The words “falsely charges” must be construed with reference to the words 
which speak of the institution of proceedings, 26 M. 640. A false information laid 
before a Magistrate complaining of the infraction of a rirfit of a civil nature, ts not at 
offence under section 31 1 of the Penal Code. Rat. Un. Cr. C. 3. A 
to be tried for making a false complaint under section 21 1 of the Ji® 

has had an opportunity of proving the truth of the complaint by him, if he des r t 
take advantage of it, not before the Police, but before the h^gistrate 7 C. 87 , 8 C, 
7 i«; • 6 C. 496=7 C. L. R. 466 : Cr. Rg. 65 of 1896 ; 8 C. L. R. 289 ; but see 4 C. L. 
R.ia4;7M. 29256, C.W.N. 295, It is not in every case that a Magistrate const- 
j a nrosjenihion under section 21 1 01 tuC L-ocie. 
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examiniag the coaipiainant*s witness, dismisses the case, disbelieving the story of the 
prosecution, is competent to grant sanction for the prosecution of the complaint under 
section 211 I. P. Code* 10 C. L. R. 4. 

Where a person falsely informs the police, not only that he had been robbed, but 
also that a specified individual committed that offence, held, that he was liable 
to be charged with an offence under s. 21 1 f. P. Code, and under s. 182 
L P. Code, 7 B. 184 ; see also A. W. N* 1885, 95. Where a person made a 
complaint of eriminal trespass alleging an intention to the accused, and the 
police, altiiough finding that the intention alleged was not true, stated that they 
believed the charge of trespass, and the complainant did not desire to take further 
proceedings against the accused, heldy that the Magistrate was not competent 
to order, under section 476 Cr. Pro. Code, the prosecution of the complainant under 
section 211 I. P. Code for making a false complaint, on taking evidence as there was 
no judicial proceedings. 4 C. W. N. 351, Petition to a Deputy Commissioner 
making certain complaint against a Manager of the Court of Wards,, is not a 
compiaiiit under s. 4 cl. (h) of the Cr. Procedure Code. 109 P. L. R, 1904= i Cr. 
L. J. 957. A false charge of murder made to the police comes under the first para- 
graph of s. 211, if no criminal proceedings have been instituted thereupon. 16A. 
124“ A. W. N- 1894 ; ; 14 C, 633 ; 26 P. R. 1908 Cr.; 6 A. L. J. 982. The latter 

part of s. 21 1 is confined to cases in which crim/uiaj proceedings have ben instituted, 
aud it does not apply to false charges only. 14 C. 633. There is nothing to limit the 
words ‘'the institution of criminal proceedings’’ to the bringing of a charge before a 
Magistrate or to action by the Magistrate or police against the person charged. 
When a charge of a cognizable offence is made to the police against a specified 
person, criminal proceedings within the meaning of the section have been instituted 
just as much as if the charge had been made before the Magistrate. 20 M. 79 = 7 M, 
L. J. 16. A person who makes a false complaint to the police may be proceeded 
against under s. 211 of the Penal Code, and it is not competent to a Magistrate to 
refuse to entertain the case on the ground that the accused had not been afforded 
an opportunity of proving his original complaint. Rat. Un. Cr. C. 534. When a false 
ch arge is made to the police of a cognizable offence the offence committed by a 
per son making the false charge falls within the meaning of section 211. 5 C. W. N. 
727 ; 2 N. L. R. 119 = 4 Cr. L. J. 240 ; 27 M. 127.^ A person, who answers questions 
put t o him by a police officer making an investigadon under section 161, Cr. Pro. 
Code, does not institute or cause to be instituted criminal proceedings within the 
meaning of s. 2 1 1, Penal Code, nor does he thereby charge any person within the 
meaning of this section, i Weir 193 ; 31 M. 506. 

Where a statement is made to a police of a suspicion that a particular person 
had committed an offence, held^ that the information to the police would not, if the 
statement was false, amount to a false charge, and it would amount only toproviding 
the police with a possible clue for investigating the matter which they might or 
might not follow up as they consider fit. 8. C. L. R. 233. “A false charge"" in section 
21 1, must not be understood in any restricted or technical sense, but in its ordinary 
meaning of false accusation made to any authority bound by law to investigats it or 
to take steps in regard to it with a view to investigate or other proceeding ; and 
the institution of criminal proceedings includes the setting of the criminal la w in 
motion. 5 M. L. T. 269 (F. B.)=9 Cr. L. J. i7o=::s:32 M. 258. A false charge of theft 
of a tree made to a village Magistrate is an off ence under section 182, though it does 
not amount to an offence under section 21 1, Penal Code, in as much as the Magis- 
terial powers of a village Magistrate are confi ned to cases of petty thefts only i 
Weir, 122 = 1 Weir 194. Where a state of facts is brought to the notice of a 
Magistrate by a police report, which affords ground for supposing that an offence 
has been committed under s. 21 1 of the Penal Code, he has jurisdiction to enquire 
into or try the charge himself, or send it for enquiry or trial to one of his subor- 
dinates. 14 C. 707 (F. B). A man is presumed in law to intend the ordinary and 
natural consequences of his acts, and when he falsely charges another before the 
police with the commission of an offence, knowing the charge to be false, there can 
be no doubt but that he is guilty of an offence, punishable both under s, 182 and s. 
21 1 Penal Code, even though his primary object may have been to protect himself, 
rather than to injure the persons falsely charged, i Weir 120. The police after the 
investigation of a charge, under section, 436, I. P. Code, laid before them 
by petitioner, reported the same to be false. Petitioner then presented a 
petition to the Sub-divisional Magistrate, impugning the Police report and 
praying for trial of persons charged. Without examining the petitioner and dis- 
posing of his complaint the Magistrate directed him to show cause why he should 
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not be prosecuted under s. 211 I. P. Code, and, in result, ordered his prosecution. 
Held, that the eptition presented to the Magistrate was complaint and must have 
been dealt with as such, before a prosecution, under section 211 I P. Code, could be 
instituted against the petitioner and that the order for his prosecution under the 
section, was therefore, bad and should be set aside. 33 C. 1 . =*2 C. L. J. 228= 10 C. 
W. N. 158 ; 2 C. L. R. 315 ; 5 A. 387. But a prosecution under this section can be 
ordered where a Magistrate dismissed a complaint as false, after examining the 
complainant and after directing an enquiry by the Police. 4 A. 182. 

A commitment for trial for false charge (s, 21 1 of the Penal Code) is sustainable, 
though based on a Police report, the complaint by the accused not having been 
judicially enquired into. 8 C. L. R. 255. The fact that the accused had no opportunity 
given to him to substantiate the complaint he made, is not a bar to his commitment 
for trial under section 21 1, A. W. N. 1882, i. Sanction under section 193 should not 
be given, until the compalainant has been afforded an opportunity of proving his case, 
which has been thrown out merely on the report of the Police. 8 A. W. 

N, 1885, 323. Where the accused charged another with assault and an offence 
of abetment of assault was established, he cannot be convicted under s. 21 1. A. W. 
N. 1883, 39. A conviction for false charge under section 21 1, Penal Code, based 
no the statement at the trial by the prisoner that he made the false complaint 
unthinkingly, there being no record on the prisoner’s plea as required by s. 237 
of the Criminal Pro. Code, nor a compliance with other requirements, is bad. ^ 7 C. 
96=8 C. L. R, 471. Admission of false charge without admission of malicious 
intent is not a plea of guilty, and conviction under section 21 1 is not justified. 
A. W. N. 1886, 66. To establish an offence under section 21 1. I. P. Code it must be 
affirmatively proved that the accused had falsely charged and that there was no just 
or lawful ground for such charge. 26 P. R. 1900 Cr. 29 P. R. 1894 Cr. ^ An order for 
the prosecution of the complainant before the examination of all the witnesses cited 
by him, is bad in law. 2 Cr. L. R. 389. A prosecution for a false charge may be 
made under s. 182 or s. 2 1 1. If the false charge is of a serious offence, the proper 
course is to proceed under s. 2ii ; otherwise it is enough if the sanction be for the 
prosecution for an offence under s. 182, 32 C. 180. Where the accused informed 
the police that he had been informed by certain residents of the village, that there 
was a suspicion that the complainant had committed an offece, and there was no 
proof that the accused was on inimical terms with the complainant, that the 
accused was not guilty under section 211. 12 P. R. 1905 Cr.«=74 P. L. R. 1905=“ 
2 Cr. L. J. 66. A criminal proceeding was instiiuted by a person before the police 
who reported the case to be false, and the matter coming on before a Magistrate 
empowered to dispose of police reports, he made an order making over the case 
to another Magistrate, for judicial enquiry. This Magistrate after holding a judicial 
inquiry as directed, submitted a report, upon which the other Magistrate made 
another to the following effect, viz The complaint’s charge has been established 
to be false and hence no process shall be issued against the accused and the com- 
plainant shall be proceeded against under s. 21 1, Indian Penal Code,^’ and upon 
prosecution, the complainant was convicted under s. 211 of the Penal Code. Held^ 
that the offence of instituting a false complaint, not having been committed before a 
Magistrate who ordered the prosecution of the petitioner, or brought to his notice in 
the course of judicial proceedings, the prosecution of the petitioner was bad and 
contrary to law and the proceeding must be quashed. 7 C, L. J. 371 = 7 Cr. L, J. 
338. Where an accused person was charged with having given a false information 
to a public servant in which he mentioned the names of two persons, in whose 
house he informed that stolen property would be found, held^ the statement being 
one, he could be charged only with having made one false statement and could not 
be tried for and convicted of two distinct offences under s. 182 of the Penal Code. 13 
C.^ W. N. 270. Whether the provisions of s. 211 I. P. Code, as to the institution of 
criminal proceedings are restricted to criminal proceedings in a Court, see 26 P. R. 1888 
Cr. A Deputy Magistrate, prosecuting a complainant and his witnesses for having 
preferred a false charge of theft before him, ought to prove the falsity of the com- 
plaint of theft in the presence of the accused, without simply relying on the decision 
in the case of theft, ii W. R. Cr. 35. Where a false charge before a Magistrate is 
merely sent for police enquiry, without the taking of any further proceedings in 
any Court, the false charge, does not come within the second clause of s. 211. 3 P. 
R. 1888 Cr. The procedure before framing a charge, under section 211 of the 
offence of making a false charge with intent to injure considered. 8 B. L. R. App. 
I J as 16 W. R. Cr, 44, Rape is an offence punishable with transportation for life 
or with imprisonment for a term which may extend to tea years. The offence, there- 
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fore, of making a false charge of rape is triable exclusively by the Court of Sessions. 
Rat. Un. Cr. C. 953. A Magistrate, in convicting a person under s. 21 1 P. Code, 
for preferring a false charge, should State the nature of the false charge in finding 
and enter it in the calender, i B. H. C. 87. 

To establish a charge under s. 21 1 of the Penal Code, it is necessary to show 
that the accused knew or had reason to believe that an offence had been committed. 
I Ind. Jur. O. S. 123. . To constitute an offence under the section, it is necessary 
to_ show not merely that the criminal proceedings against the complainant have 
failed, but that the charge was in fact false and that the accused brought it with the 
knowledge that there was no just or lawful ground for the charge, and with the 
intention to injure these complainants, i P. R. 1886 Cr. ; see also 14 P. R. 1879 Cr. 
Preferring a complaint to the police in respect of an offence which they are compe- 
tent to deal with and thereby setting the police in motion is instituting a criminai 
proceeding within the meaning of s. 211 of the Penal Code. 5 W. R. Cr. 32 ; see also 
14 P. R. 1872 Cr. ; 17 P. R, i88i. Section 21 1 of the Penal Code is not limited in 
its application to private individuals alone. A police officer, who maliciously com- 
mences criminal proceedings against any person or charges such person with an 
offence or causes him to be charged falsely not only commit the offence under s. 
211 but commits it in a very aggravated manner, ii W. R. Cr, 2. Section 182 
clearly refers to informations of which that given in illustration ( ^) is an instance. 
Section 211 on the other hand applies to the case of a person, who, with intent to cause 
injury to another person, institutes a criminal proceeding against that person on a 
false charge of an offence punishable with death, namely, of having caused the death 
of a child by poisoning it, knowing that there is no just or lawful ground for such a 
proceeding. 8 W. R. Cr. 57. In a case under section 21 1 for preferring a false 
charge with knowledge of its falsity, the Judge should be satisfied not only that 
the facts, on being informed of which the accused perferred the charge, were false, 
but also that he did not believe the information or knew it to be false. 3 B. H. C. 
Cr. 16.^ Where a person preferred a false charge against another of refusing to 
give him a stamped receipt for money paid by him, held^ that the act of the 
accused did not fall under s. 211 I. P. Code, as there was no charge of any offence. 
I. B. H, C. 92. Separate convictions under section 195 and under section 211, 
Penal Code are illegal, where the first offence is committed only in furtherance of 
the second for being used as evidence in the false complaint which the accused 
brought against the complainant. 8 W. R. Cr. 65. 

Under section 211, Penal Code, instituting a criminal proceeding may be treated 
as an offence in itself, apart from “falsely charging** a person with having committed 
an offence. 8 W. R. Cr. 87. In order to constitute an offence of false charge under 
s, 211 of the Indian Penal Code, the must be made to an officer or to a 
Court who has powder to investigate and send it for trial, and in order to be a charge 
the accusation must be made with the intention to set the law in motion. 15 A. L. J. 
767 = 39 A. 715. Where an information to the police is followed by a complaint to 
the Court based on the same allegations and the same charge, the sanction of 
complaint of the Court itself under s. 195 (i) (b) of the Code is necessary before the 
Court could take cognizance of an offence punishable under s. 211 of the Penal Code, 
in respect of the false charge made to the Police, on the ground that it was an offence 
committed in relation to a proceeding in Court. The fact that the complaint was not 
investigated by the Court, does not make any difference. 43 C. 1x52 ; 44 C. 650 ; 4 
Pat. 323===6 Pat. L. 457. 

Procedure — Not cognizable — Warrant — Bailable — Not compoundable — Triable 
by Presidency Magistrate or Magistrate of the ist class. If offence charged be punish- 
able with imprisonment for 7 years or upwards, then triable by Court of Sessions* 
Presidency Magistrate or Magistrate of the ist class. If offence charged be capital 
or punishable with transportation for life, in that case the offence is triable by Court 
of Session. 

Charge. — I {name and office of Magistrate etc,) hereby charge you (na^ne of the 
accused) as follows : — 

That you on or about the day of at with intent to cause injury to 
one C. D. appeared before the Magistrate and instituted criminal proceedings against 
him charging the said C. D. with having committed the offence of knowing at that 
lime that there was no just or lawful ground for such proceeding (or charge) against 
the said C. D., and that you thereby committed an offence punishable under s. 21 1 of 
the Indian Penal Code. 
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919 Whenever an offence has been committed, wnoever naroour^ oi: 

212 . l\h.nevei an o ^ he knows or has reason 

Harbouring offender. believe to be the offender, with the intention 

of screening him from legal punishment. 

shall if the offence is punishable with death, be punished with imprisonn^nt 
sDau, ine u i description for a term which may 

if a capital offence ; extend to five years, and shall also be liable to 

fine; „ . 


If punishable with transpor- ^ punished with imprisonment of either descrip- 
tation for life or ivith im- ^ n^ay extend to three years, 

prisonment. ^,33 5^ Hable to fine ; 

and, if the offence is punishable with imprisonment which _ may extend to 
one year, and not to ten years, shall be punished with imprisonment of .he 
description provided for tte offence for a terrn which may extend to one fourth 
part of the longest term of imprisonment provided for the offence, or with fin , 
or with both. ^ 

‘Offence’ in this section includes any act committed at any 
British India, which, if committed in British India, would be punishable under 
anvofthe following sections, namely, 302, 304,382, 392, 393, 39:, 3^ > 
SI if 398, 399. 403, 4JS. 436, 449, 450. 457. 458, 459 and 460 ; and every 

suchacLMl, for the purposes of this section, be deemed to be punishable as 

if the accused person had been guilty of it in British India. 

Excepion—This provision shall not extend to any case in which the h irbour 
or concealment is by the husband or wife of the offender. 

Illustration. 

A knowing that B has committed clacoity, knowingly conceals B m order to 
screen hTrTfrSm legal punishment. Here, as B is liable to i>^ansportaUon fo hfe 
A is liable to imprisonment of either description for a term not exceed.ng thre 
years, and is also liable to fine. 

Legislative ohanges.-The last paragraph has been inserted by Act 111 
of 189.1.. _ . 

Scope. — This section does not apply to the harbouring of persons, not being 
criminals, who merely abscond to avoid or delay a judicial investigation, nor, 
necessarily, to acts of assistance given to known criminals m the shape 
food or means of escape, etc. It supposes that some offence has actually been 
committed, and that the harbourer gives refuge with the intention of 
from legal punishment in his house or in some hiding place, to one whom he Knm s 
or has reason to believe to be the offender. The precise offence may be «nk iovvn 
to him. Thus he may not know whether the person harboured has committed tiiett, 
nr pvfnrtion or robberv : but if • he has reason to know that an offence against 





; s. 213 ];, 


tm IN0IAN FENAL CO0E. 


the offence may be deemed to be deserving of a very light punishment — and 
Macpherson, 

In order to constitute an offence under this section it must be established (i) 
that an offence has been committed (2) that the person known or reasonably believed 
to be the offender has been harboured or concealed, and (^) that such harbouring 
or concealing has been clone with the intention of screening that person from legal 
pumshment 12 A. 434==A. W. N. 1890,73 ; 21 P. R. i867Cr. 

Where the accused does not know that the person staying with him is an 
offender a conviction under this section cannot be sustained. A. L R. 1930 All. 33. 

Procedure.— Cognizable— Warrant— Bailable— Not-compoundable — Triable by 
Court of Session, Presidency Magistrate or Magistrate of the ist class. If puni- 
shable with imprisonment for i year and not for 10 years, in that case triable by 
Presidency Magistrate, or Magistrate of the ist class, or Court by which the 
offence is triable.. 

213 , Whoever accepts, or attempts to obtain, or agrees to accept, any 
_ , . ^ gratification for himself or any other person, or 

^ Other person, in consideration of his concealing 

an offence, or of his screening any person from legal punishment for any 
offence, or of his not proceeding against any person for the purpose of bringing 
him to legal punishment, 

shall, if the offence is punishable with death, be punished with imprison- 
ment of either description for a term which may 
extend to seven years, and shall also be liable to 
fine; 


If a capital offence 


if punishable with transporta- 
tion for life, or with imprison- 
ment. 


and, if the offence is punishable with transportation for life, or with 

imprisonment which may extend to ten years, 
shall be punished with imprisonment of either 
description for a term which may extend to 
three years, and shall also be liable to fine ; 

and, if the offence is punishable with imprisonment not extending to ten 
years, shall be punished with imprisonment of the description provided for the 
offence for a term which may extend to one fourth part of the longest term of 
imprisonment provided for the offence, or with fine, or with both. 

Application.— This section is applicable only when it is proved that the person 
screened or attempted to be screened from legal punishment has been guilty of an 
offence and not when there is merely a suspicion of his having committed some 
offence. 33 C. 420, 

Scope, — The compounding of a crime by some agreement not to bring the cri- 
minal to justice if the property is restored or a pecuniary or other gratification (see 
section 161) is given is the offence punished by this and the following section. 
Those offences which approach in this nature to civil wrongs admitting of compen- 
sation are excepted from those provisions — Morgait and Macphepon, There cannot 
be screening of an offence when no offence has been committed. 15 Bom. L. R. 
694=20 Ind, Cas. 453= 14 Cr. L. J. 453 = 37 B. = 658. To establish the commission 
of offences under ss. 213 and 214 it is essential to prove commision of the offences 
screened. 46 Ind. Cas. 424* The offence constituted by s. 213 and s. 214, I. P. Code 
consists in the corrupt motive which is brought into play as much as in the delay to' 
criminal justice, 40 C. L. 1.278 = 1925 Cal. 85. Actual concealment or screeing or ' 
abstention must be proved. 52 C, 151=26 Cr. L. J. 345 = 84 Ind, Cas, 649 ; 46 Ind. 
Ca?. 424, 

Procedure. — Cognizable— Warrent — Bailable — Not-compoundable — Triable by 
Court of session. If the offence be punishable with transportation for life or 
with imprisonment for 10 years then triable by Court of Session, Presidency Magis- 
trate or Magistrate of the ist class : if with imprisonment for less than 10 years, in 
that case triable by Presidency Magistrate or Magistrate of the ist class, or Court 
by which the offence is triable, 
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■ 214 ■ Whoever " gives or causes, or otters or agrees to give or cause any' 

. gratification to any person or to restore or cause 
Offering gift or restoration restoration of any property to any person in 
of property in consideration of gQ^gi^gration, of that person’s concealing an 
screening ottencier. offence or of h is screening any person from legal 

punishment for any offence, or of his not proceeding against any person for the 

purpose of bringing him to legal punishment, 

shall, if the offence is punishable with death, be punished with imprison- 

ment of either description for a term which may 
if a capital offence ; extend to seven years and shall also be liable to 

fine' l ' 

and if the offence is punishable with transportation for life, or with imprison- 

ment which may extend to ten years, shay be 
If punishable with transpor- punished with imprisonment of either description 
tation for life, or with im- fg,. a term which may extend to three years, and 
prisonment. shall also be liable to fine ; and, if the offence _ is 

nunishable with imprisonment not extending to ten years, shall be punished with 
imprisonment of the description provided for the offence for a terrn which may 
extend to one fourth part of the longest term of imprisonment provided for the 

offence, or with fine or with both. _ i ^ j ^ 

JSxcepHon.^-HhQ p:o^isiom of sections 213 and 214 do not extend to any 
rase in which the offence may lawfully be compounded. , ' . , . 

Illustrations^-^ Repealed by the old Criminal Procedure Code {Act X oj 1882) ]. 

T.effislative oliangres.— The exception to s. 214 has been substituted by the 
Indian Penal Code Amendment Act (8 of 1882) s. 6, for the one originally enacted.^ 
Notes.— It is not competent for a Magistrate to permit the offences of cheatm^ 
and fraudulent personation to be compounded. 3 A. 283. This section includes the 
offer of a bribe by a person who has committed the offence that it is desired p screen. 
T Weir iQi. * see also i Weir, 196. It was not the intention of the Legislature to 
punish the giving of gratifications, under a delusion that an offe^e has^ been com- 
mitted or that the person was guilty of such offence. 4007-1 Weir 195- 1 M. 

mittea or mat x p (1892-1896) VoL I, 196. This section is not applicable 

^oLnceVwTeSey are compoUabli. 6 l! B. R. 48=15 Ind. Cas. 990=13 Cr. 

^ Procedure.— Cognizable— Warrant— Bailable— Not;Compoundable-;-TriabIe by 

Court of Session : if punishable with tansportation for life, or with imprisonment for 
10 years— triable by Court of Session, Presidency Magistrate or Ma^str^e of the 
First class if with imprisonment for less than 10 years— Triable by Presidency 
M^ktrate. or Magistrate of the 1 st class or by the Court by which the offence 
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section. If he aids or instigates the thieves, he is an abettor of theft But in default 
of evidence of abetment, if he receivess a reward for procuring the restoration of 
stolen property without using *‘all means in his powers” to procure the apprehension 
and conviction of the offender, he is punishable under this section-— Morgan and Mac- 
pherson. Where the thing is not stolen this section has no application merely be- 
cause the accused took money from the complainant and failed to carry out his 
promise to find the thing. 9 P. R. 1915 Cr. This section is not intended to apply 
to the thief himself. U. B. R, I9U, 4th Qr. 43 ; see also 26 M. L. J. 593= • S Cr. 
L. J. 471. There can be no conviction for an offence under s. 215 until it is proved 
that a person has been deprived of movable property by an offence punishable 
under this code. 6 Ind, Cas. 350=11 Cr. L. J. 295. Where a cattle dealer takes a 
ransom for the restoration of stolen cattle and fails to restore that property to the 
owner in spite of the promise he is guilty of an offence under s. 420 L P. Code and no t 
of the minor offence under s. 215 L P. Code.- — 73 Ind. Cas. 145=24 Cr. L. J. 529=1923 
Rang. 37. Where sometime after the commission of a theft the accused proposed 
to find out the stolen articles on their being paid some money but took no steps after 
receiving the money to find out the thieves they are guilty of an attempt to commit an 
offence under s. 215. 46 A. 159= 1923 All. 83. Where the accused assisted the 
owner in recovering certain horses that had been stolen, but there was no evidence 
connecting the accused with the thief excepting mere suspicion. Held, that under 
these circumstances the accused could not be convicted under this section. 25 A. L, 

J. 866. It cannot be a defence to a charge of accepting money for returning ^ stolen 
property that the person who takes the money was himself the thief. When it was 
found that certain bullocks had been missing from the grazing field and the accused 
promised to recover the animals if he was paid a certain sum^ and on receiving the 
money the accused produced the animals in a short time, it is open to the Court ^ to 
infer that the accused was thief or one among many thieves and that he was guilty 
of an offence under s. 215 1. P. Code. 22 A. L. Jv 838 = L. R. 5 A. 14S Cr. = i924 AIL 
783. This section is not intended to apply to the actual thief but to some one who 
takes any gratification on account of helping the owner to recover stolen property 
without at the same time using all the means in his power to cause the offender to be 
apprehended and convicted of the offence. 26 P. L. R. 303 = 7 L. L. J. 477 = 88 Ind. 
Cas. 353 • see also 8 Lab. 263 = 28 P. L. R. 433*= 103 Ind. Cas. 206=28 L. J. 

67o=A. I. R. 1927 L ah. 500. It is no defence to a charge under s. 215 of the I. P. 
Code for the accused to say that he was the actual thief of the stolen property. 1 10 
Ind. Gas. 592=29 Cr. L. J. 736 = A. I. R. 1928 Sind. 168. It is necessary in order to 
maintain a conviction under s. 215 to prove that the complainant had been deprived of 
the property by an offence punishable under the Code. A. I, R. i93^ Lah. i57 = 
131 Ind. Cas. 369=32 Cr. L. J. 729=1931 Cr, C. 269=32 P. L, R. 38. For conviction 
under this section evidence that articles are stolen is necessary. A. I. R. 1932 Pat, 
241 = 11 Pat 392=1932 Cr. C. 638=13 P- L. T. 732 = 33 Cr. L. J. 709=139 Ind. Cas, 
76. Screening or attempting to screen is not ingredient of offence. Proviso in ex- 
ception to general rule i and burden of proving that case comes within it is on defence. 
I4S Ind. Cas. 569=37 C. W. N. 360=54 Or. L. J. 1015= 1933 Cr. C. 963= A, I. R. 
1933 Cal. 199. There is no offence under this section where property is not lost by 
commission of offence and restorer is not shown screening offender. 133 Ind. Cas. 800 
-32 C. L. J. 1072 = 1931 Cr. C. 1046=54 A. 55=1932 A. L.J. I03 = A. I. R. 193^ AIL 
710. Taking money in order to help to find stolen property and commit theft is 
not offence. A. 1. R. 1935 Sind. 105. 

Prooedure.—Cognizable— Warrant— Bailable-— Not-eompoundable — Triable by 
Presidency Magistrate or Magistrate of 1st class. “ 

216. Whenever any person convicted of, 
Harbouring an offender whb charged with an offence, being in lawful cus- 
has escaped from^ custody, or offence, escapes from such 

whose apprehension has been 
ordered— 

or whenever a public servant, in the exercise of the lawful powers of such 
public servant, orders a certain person to be appehended for an offence, who- 
ever, knowing of such escape or order for apprehension, harbours or conceals 
that person, with the intention of preventing him from being apprehended, 
shall be punished in the manner following, that is to say, 

I. P. Code — 28 ’ . 
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if the offence for which the person was in custody or is ordered to be appre- 
hended, is punishable with death, _ he shall be 
if a capital offence ; punished with imprison ment of either descrip- 

tion for a term which may extend to seven years, and shall also be liable to 
fine ; 

if the offence is punishable with transportation for life, or imprisonmerit 

for ten years, he shall be punished with mipn- 
if punishable with transporta- sonment of either description for a term which 
tion for life, or with imprison- may extend to three years, with or without 

fine; 

and, if the offence is punishable with imprisonment which may extend to 
one year and not to ten years, he shall be punished with imprisonment of the 
description provided for the offence fora term which may extend to one 
fourth part of the longest term of the imprisonment provided for such offence 

or with fine, or with both. . . , , ■ . 

“Offence” in this section includes also anj? act or omission ot which a per- 
son is alleged to have been guilty out of British India, which, if he had been 
guilty of it in British India, would have been punishable as an ^ence, aM for 
which he is, under any law relating to extradition, or under the Fugitive Ofifen- 
dexs Act, i88i, or otherwise, liable to be apprehended or detained in custody 
in British India ; and every such act or omission shall, for the purpose of this 
section, be deemed to be punishable as if the accused person had been guilty 

of it in British India. • i • u 

Exception^ — This provision does not extend to tiie case m which the 
harbour or coneealment is by the husband or wife of the person to be appre- 
hended. 

Soope.—The offence in the present section is aggravated, because the person 
harboured has escaped, after being actually convicted or charged with the o^nce or 
because a warrant or order for his apprehension has issiied—^^;:^^;? and Macpher- 
son. It is an offence under this section to harbour or conceal a person for whose 
apprehension an order has been passed by a public servant, even when such appre- 
hension is sought to be made not for the purpose of trying him for an offence that he 
may have committed, but for enforcing a punishment already inflicted on him for 
having committed the offence. iiC. L. J. 109=5 Ind Cas. 3 X 1 =^ Cr. L. J. 95 * 
In order to constitute an offence under this section, harbouring must done with the 
intention of preventing the apprehension of such person. B. R. ( ^ 74 - 
See also 15 Cr. L. J. 399=28 Ind. Cas. 701. The word ‘harbour m this section must 
be construed liberally. It includes a person who harbours the offender in house be- 
longing to a third person and who visits him there. 14 Bom. L. R. 483 = 16 Ind. Cas. 

^ ^ ^ ^ Bom. Cr. C. i5x. The word ‘harbour ’ does not only mean 
to provide shelter, food and clothing but includes ‘‘the assisting of a person in any 
way to evade apprehension.” 5 Lah. L. J. 329 = 73 Cas. 691=24 Cr. L. J. 659= 
1923 Lah. 228 ; see also 72 Ind. Cas. 949=24 Cr. L. J. 485. The niere Sluing of a 
meal to two proclaimed offenders is not an offence under this section. 6 Lah. L. J. 
481. For a conviction under this section it must be proved that the accused knew 
the person harboured to be a person for whose apprehension an order had been made 
by competent authority. 6 Lah. L. J. 478=1925 Lah. 103=26 Cr. L. J. 415 = 84 Ind. 
Cas 1 05 5 ' 

in order that an offence under section 216, 1 . P. Code, should be cornmitted it is 
necessary that the person harbouring the offender must be harbouring him with the 
intention of preventing him from being apprehended. 52 B. 151 = 3^ Bom. L. R. 70 
sasioS Ind. Cas, 27=29 Cr. L. J. 317 = A. I. R. 1928 Bom. 184. In order to sustain a 
conviction under s. 2 t 6 I. P. Code it is enough to show that orders of apprehension 
were issued against the person harboured for an alleged offence. It is not necessary 
to show that the said offence was actually committed. But the fact that the person 
' harboured was acquitted may be taken into account in awarding sentence. A. 1 . R. 
1928 Mad. 1147= 55 M. L. J. 503=28 L.W. 403. The accused was not found to 
have known that the person he harboured was a proclaimed offender before the arri- 
V val, of the police to search his house- It appeared, however, that after the Sub-Ins- 
pector had informed him that the person was a proclaimed offender he^ denied the 
fact that he harboured him and gave prevaricating answers evidently with the object 
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of enabling the offender to evade apprehension. Held that the false replies given by 
the accused were sufScient to bring him within the purview of s, 216 I. P.^ Code. ^ I'r 
Lab. L. J. 377. Where false information was given to police to assist evading 
apprehension; an offence under s. 216 was committed. A. I. R. 1930 Lali. 99=11 L. 
L, J. 377=1936 Cr. C. 73=125 Ind, Cas. 178. 

Prooedtire.— Cognizable— Warrant — Bailable— Not-compoundable— Triable _ by 
Court of Session, Presidency Magistrate or Magistrate of the first class. If punish- 
able with imprisonment for i year and not for 10 years, triable by Presidency Magi- 
strate, Magistrate of the first class, or Court by which the offence is triable. 

216 A, Whoever, knowing or having reason to believe that any persons 
^ . , are about to commit, or have recently commit- 

Penalty for harbouring rob- harbours them or any of 

Deis or ctacoits, intention of facilitating the com- 

mission of such robbery or dacoity, or of screening them or any of them from 
punishment, shall be punished with rigorous imprisonment for a term which 
may extend to seven years, and shall also be liable to fine. 

Explanation . — For the purpDsesof this section it is immaterial whether the 
robbery or dacoity is intended to be committed, or has been committed, with^ 
in or without British India, 

Exception . — This provision does not extend to the case in which the har- 
bour is by the husband or wife of the offender. 

Grist of Offence,— In order to justify a conviction under this section, there must 
be evidence, both of knowlege and of intention. Rat. tin. Cr. C. 775. Lending a 
pony to certain dacoits to enable them to carry their loot away is riot ‘"harbouring"* 
under this section. 22 A. L, J. 496=80 Ind. Cas. 711 = 1924 All. 676. This section 
requires that no one should harbour any persons who are about to commit a dacoity 
with the intention of facilitating the commission of such dacoity. 26 Gr. L. j, 
1028=87 Ind. Cas. 916= A. I. R. 19 S. L. R. iir. The provisions of s, no Cr. Pro. 
Code, do not apply to a person suspected of harbouring dacoits. Such a man should 
be dealt with under s. 216 A. A. 1 . R. 1928 All. 682=19^9 A. L, J, 93= 5 ^ A. 459= 
30 Cr. L. J. 694=116 Ind. Cas. 804. 

Procedure— -Cognizable— Warrant— Bailable-^Not-compoundable— Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 

Legislative Ohanges.— This section has been inserted by Act, III of 1894 s. 8. 

216 B. In section 212, 216 and 216A, the word ‘harbour^ includes the 
Definition of ‘harbour' ^ person with shelter, food, drink 


money, clothes, arms, ammunition, or means of 
conveyance, or the assisting a person in any way 


section 212, 216, and 2 16 A. 

to evade apprehension. 

Legislative changes.— This section has been added by Act VH of 1894. 

Boope.— The words at the end of this section, “of assisting a person in any .way 
to evade apprehension'' must be meant to point to some method ejus dem generis 
with these that have been specified in the earlier portion of the section, A bare lie 
in order to induce the police to desist from their pursuit does not fall within that 
category. 25 A. 261. Where a person gives false information to the police with 
respect to a proclaimed offender or warns him of the approach of the police in order 
that he may make good the escape, he is guilty of the offence of harbouring him. 27 
Punj. L, R. 218=7 Lah, 30=94 Ind. Cas. 131 = 27 Cr. L, J. 563 = A. I, R. 1929 Lab. 
206 ; see also 24 Cr. L. J. 485 = 72 Ind. Cas. 999. The ways in which assistance may 
be rendered need not for the purpose, of s. 216 be restricted to methods which may 
properly be regarded as ejus dem generis or of a like nature with supplies of food or 
of other necessary articles. 21 C. W. N. 1062 = 26 C. L, J, 14 1 ; 2 O. W. N. 260 = 89 
Ind. Cas, 152 ; A. I, R. 1925 Oudh. 423 ; see also 84 Ind. Cas. 1050=26 Cr. L. J, 410=* 
A. L R. 1925 Lah. 289. The accused must know that the person harboured is a pro- 
claimed offender. 84 Ind. Cas. 1055=26 Cr. L. J. 4i5 = A, 1 . R. 1925 Lah. 103. 
Where a poney was lent to the dacoits merely to facilitate them in removing loot 
offence under s, 216 B. was not committed. A. I. R, 1924 AIL 676=22 A. L. J. 49 ^ 
= 26 Cr. L. J. 151 = 83 Ind. Cas. 711, 
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217 Whoever, being a public servant, knowingly disobeys any direc- 
tion of the law as to the way in which he is to 
Public servant disobeying conduct himself as such public servant, inten- 
direction of law with intent to thereby to save, or knowing it to be likely 

save person from punishment will thereby save any person from legal 

or property from forfeiture. punishment, or subject him to a lep punishment 

than that to which he is liable, or with intent to save or knowing^ 
likely thereby to save any property from forfeiture, or any 
iliskbleby law. shall be punished with imprisonment of eith^ descrip- 
tion for a term which may extend or two years, or with fine or witti.botti, 

A-nnlication — For the purpose of a conviction under the section it is_ sufficient 
that the accused has knowingly disobeyed any direction of the law as to the waynn 
whth L a public servant and that he has done this wnh the 

Section of savTng a person legal punishment. It is not 

show that in point of fact, the person so intended 

offence or was lustly liable to legal punishment. 3. C. 412^ , R- ioo 4 » 5 ^ ^ J* 

G Before a person can be convicted under this section it must be shown th t 

Lrhsfdireca^^^^^^^^ way in which he is to conduct lHmself,as 

ciirli nnblir servant and this direction must be a direction to be found in some 

r'/" ”Tw ‘To'. 

neceL'arylor'Tconviction under ss 217 to establish that ^g^offence ha^d 

been actually committed. 139 Cas. 84 3:) Cr. . J. 57 93 - 

1. R. 1932 Cal. 850. . . • 0 

A nolice officer who "apprehends several persons at night on suspicion that 

thev have committed culpable homicide, and who keeps them m the village wlmre 
Sey have "rreLd after tying them together by the hands, s ^ 

offence under s 217 , if the prisoners escape m the course of uight. i8 P. R. 187 , 
Cr. A police constable who^etained for himself ^ sf 

smipn nrnoertv but not proved to be part of the stolen property and failed to report 
Ss posSon^othrsu?erior officer under s. 523 of the Code of Criminal Procedure, 
i' gS ofan offence uLer s. 217. 16 ^ L. J 453 ; Where a Pf/°“ ^ 

nhivs anv direction of law he is punished under this section. 15 Born. L. K. 

Bom K ^ ?nd. Cas. 601 = 14 Cr. L. J. 441. A Police constable who retain- 
ed for himself a piece of gold found in a search for stolen property and fa bd to 
report his possession to his superior officers under s. 523 of the Code of Criminal 
Procedure, is guilty of an offence under this section. 29 Ind. Gas. 95 - 

• Procedure.— Hot-cognizable— Summons— Bailable— Not-compoundable— Triable 

by Presidency Magistrate or Magistrate of the ist or 2nd class. 

218 * Whoever being public servant and being, as such public servant 

charged with the preparation of any record 
Public servant framing in- or other writing, frames, that recorder writ- 
correct record or writing with manner which he knows to be in- 

intent to save person from puni- intent to cause, or knowing 

isbment or property from for- likely that he will thereby cause, loss 

or injury to the public or any person or 
with intent thereby to save, or knowing it to be likely that he will thereby 
save, any person from legal punishment or with intent^ to save, or knowing 
that be is likely thereby to save, any property from forfeiture or other charge £0 
which it is liable by law, shall be punished with imprisonment of either descrip- 
tion for a term which may extendjo three years, or with fine or with both. 

G-ist of offence.— To support a conviction under this section, it is necessary to 
prove that the accused believed, or had reason to believe, that the person concerned 
had committed an offence, though it is not necessary to prove that such an offence 
had as a matter of fact, been -committed. Rat. Un. Cr. C. 40$- R necessary 

for a conviction under s. 218 to establish that an offence had been actually commited 
A.I. R. 1932 Cal. 850=^139 Ind. Cas. 89=1932 Cr. C. 881 = 33 Cr. L. J. 657. ^ This 
section contemplates the wilful falsification of a public document with the intent 
thereby to cause loss and injury, and ‘‘this*’ means by the document itself or by some 
transaction with which it is essentially connected. Rat. Un. Cr. C, 201. 
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Public servant in judicial 
proceeding corruptly making 
report, &c., contrary to law. 


To constitute an offence under this section it is not necessary that the incorrect 
document should be submitted to another person or be otherwise used by the 
writer. 13 P. R. i88i. Cr. The words ‘‘charged with the preparation” in s. 21 
Penal Code, are not restricted to the narrow meaning of enjoined by a special pro- 
vision of law, 27 G. 144. A village Munsit, trying a case of theft is not bound to 
prepare a calender. Therefore a village Munsif, who submits a false calender ot a 
case of theft tried by him is not guilty of an offence under s. 218. i Weir 197. 
Where a police inspector had been charged with framing an incorrect record m that 
he entered in his diary that certain cartmen told him that “they were not beaten by 
dacoit” while in fact they told him that “they were beaten by dacoits/ of itself 
is not sufficient to sustain a conviction under s. 218 I. P. Code. 1911 M. W. 
i2=Cr, L. J. 155=1! Ind. Cas. 799. It is doubtful whether it is unnecessary 
this section to prove ah intention to screen any particular person. 23 Bom. L. R. 
823=63 Ind. Cas. 145 = 23 Cr. L. J. 609. For a conviction under this section the 
actual guilt or otherwise of the alleged offender is immaterial. It is sufficient tha^ 
the commission of a cognizable offence has been brought to the notice of the accused 
officially and in order to screen the offenders he prepared the record in a_maii^r 
which he knew to be incorrect. 7 L^-h. L. J. Cr. L. J. 832 = 86 Ind. Gas. 6ol. 

Sub-Inspector of Police making incorrect report with intent to cause injury to com- 
plainant is guilty Linders. 218 A, L R. 1930 Lah. 153. 

Prooedure.—Not-Cognizable— Warrant— Bailable— Not-compoundable—Triable 

by Court of Session. 

219 . Whoever, being a public servant, corruptly or maliciously makes or 

pronounces, in any stage of a judicial proceed- 
ing, any report, order, verdict, or decision, 
which he knows to be contrary to law, shall be 
punished with imprisonment of either descrip* 

tion for a term which may extend to seven years, or with fine, or with both. 

Notes. — Where a village Munsif maliciously and knowingly passed a decree 
which Lvas contrary to law, held that he is guilty of an ^offence under s. 219 I. P. Code 
consisting in the malicious pronouncement of a decission. 15 A. L. J. 106. ^ Malice 
in common acceptance means ill-will against a person, but in its legal sense it means 
a wrongful act done intentionally ; done without just cause or excuse. Bromage v. 
Prosser 4 B. C, 247, 255 ; see also 15 A. L. J. 106. But no malice can be inferred 
where a man has- been unlawfully confined. 9 B. H. C. 346. 

Procedure.— Noi-cognizable— Warrant-Bailable — Not-compoundable— Triable 
by Court of Session. 

220 . Whoever, being in any office which gives him legal authority to 

commit persons for trial or to confinement, or 
to keep persons in confinement, corruptly or 
maliciously commits any person for trial or con- 
finement, or keeps any person in confinement in 
the exercise of that authority, knowing that, in 

so doing, he is acting contrary to law, shall be punished with imprisonment of 
either description for a term which may extend to seven years, or with fine, or 
with both. 

Scope. — Where an arrest is legal, there can be no guilty knowledge “superad- 
ded to an illegal act” such as is necessary to establish against an accused to justify a 
conviction under this section. It is only when there has been an excess by the police 
officer of his legal powers of arrest that it becomes necessary to consider whether he 
has acted corruptly or maliciously and with the knowledge that he was “acting con- 
trary to law.** 10 B. 506. To justify a conviction under this section, there must be 
a guilty knowledge superadded to an illegal act. 9 B. H. C. R. 346 ; Rat. Un. Cr. 
C. 222 I 5 Bom. L. R. 597. 

Procedure — Not- cognizable — Warrant — -Bailable — Not-compoundable — Triable 
by Court of Session. 

221 . Whoever, being a public servant, legally bound as such public ser- 
vant to apprehend or to keep in confinement 
any person charged with or liable to be appre- 
hended for an offence, intentionally omits to 
apprehend such person, or intentionally suifers 


Commitment for trial or con- 
finement by person having 
authority who knows that he 
is acting contrary to law. 


Intentional omission to 
prehend on the part of public 
servant bound to apprehend. 
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such person to escape, or intentionally aids such person in escaping, or at- 
tempting to escape, from such confinement, shall be punished as follows, that 

is to say — . j . 

with imprisonment of either description for a term which may extend to 
seven years, with or without fine, if the person in confinement, or who ought 
to have been apprehended, was charged with, or liable to be apprehended for, 
an offence punishable with death ; or ^ , 

with imprisonment of either description for a term which may extend to 
three years, with or without fine, if the person in confinement, or who ought 
‘ to have been apprehended, was charged with, or liable to be apprehended for 
an offence punishable with transportation for life, or imprisonment for a term 

which may extend to ten years ; or ^ ^ 

with imprisonment of either description for a term which may extend to 
two years, with or without fine, if the person in confinement, or who ought to 
have been apprehended, was charged with, or liable to be apprehended for, an 
offence punishable with imprisonment for a term less than ten years. 

]^0‘t6S.— “A village Choivkidaf* is not legally bound, as a public servant, to appre- 
hend a person accused of having committed murder^ if the murder was not commuted 
within his village or if the person accused was not a proclaimed offerider, or if the 
homicide was not committed in his presence. 3 A. 60. An offence falling under the 
Police Act and also under the Penal Code should be punished under the latter enact- 
ment 1 P. R. 1874 Cr, The duties o f a Chowkidar as a private citizen ought not 
to be* confounded with his duties as a public servant Where the legal obligation of 
the Chowkidar to arrest or detain has not been established, there is no deviation from 
his statutory duly within the purview of section 221 ; and Chowkidar cannot be 
penalized for intentionally suffering a pilferer to escape from his detention. A. i. K. 
1929 A. 935 - 3 t Cr. L. ]. i 2 =«i 93 o A. L. J. 242 = 120 Ind. Cas. 205. 

Prooedure Not cognizable— Warrant— Bailable — Not compoundable— Triable 

by Court of Session. If punishable with transportation for life, or imprisonment for 
ten vears triable by Court of Session, Presidency Magistrate or Magistrate of the ist 
class ; if with imprisonment for less than 10 years, triable by Presidency Magistrate, 
or Magistrate of the 1st or 2nd class. 

{name and office of Magzst^^^^ etc) hereby charge you {name of 

That you, on or about the day of at being a public servant to wit 
as being such public servant legally bound to apprehend (or keep in confinement) 
one X V. charged with the offence of (or liable to be apprehended for an ohence 
etc. ) did intentionally omit to apprehend such person (or intentionally suffered 
such person to escape, or intentionally aided such person in escaping or attempting 
to escape from such confinement) ; and thereby committed an offence punishable un- 
der section 221 of the Indian Penal Code and within my cognizance (or cognizance o* 

the Court of Session.) . 

And I hereby direct that you be tried by the said Court on the said charge. 


222 . 


Intentional omission to appre- 
hend on the part of public 
servant bound to apprehend 
pe rson under sentence or law- 
fully committed 


Whoever, being a public servant, legally bound as such public ser- 
vant to apprehend, or to keep in confinement, 
any person under sentence of a Court of Justice 
for any offence, “or lawfully committed to cus- 
tody,’’ intentionally omits to apprehend such 
person, or intentionally suffers such person to 
escape, or intentionally aids such person in es-^ 
caping, or attempting to escape from such confinement, shall be punished as 
follows, that is to say ^ . . r 

with transportation for life, or with imprisonment of either description for 
a term which may extend to fourteen years, with or without fine, if the person 
in confinement, or who ought to have been apprehended, is under sentence of 
death ; or 

; ’ ' with imprisonment of either. . description for a term which may extend to 
seven years, with ox without fine, if the person in confinement, or wh<^ 
to have been apprehended,, is subject by a sentence of a Court of Justice, or by 
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virtue of a commutation of such sentence, to transportatian for life or penal 
servitude for life, or to transportation or penal servitude or imprisonment for 
a term of ten years or upwards ; or 

with imprisonment of either description for a term which may extend to 
three years, or with fine or with both if the person in confinement, or who 
ought to have been apprehended, is subject, by a sentence of a Court of Jus- 
tice, to imprison men t for a term not extending to ten years, or if the persois 
was lawfully committed to custody. 

Notes.— The fact that the acts proved do not amount to an attempt to escape 
but constitute only a preparation to escape does not exculpate the accused because 
the offence of which he has been charged and convicted is the offence of intentionally 
aiding the prisoners in attempting to escape. It is necessary to see what is meant 
by “intentionally aiding.’* The meaning of the phrase can be learnt from s. io7,E>pl. 
(2) where it is explained that whoever either prior to or at the time of the commission 
of an act does anything in order to facilitate the commission thereof, is said to aid the 
doing of that act. It cannot be gainsaid that when the accused does acts done in or- 
der to facilitate the attempt of the prisoners to escape and that he does thereby facili- 
tate an attempt to escape he can be properly convicted under s. 222 and it makes no 
difference that the attempt was in fact frustrated by other circumstances, i 9 Ind. 
Cas. 762 = 33 Cr, L. J. no3=A, 1. R. 1929 Lab. 631 = 1929 Cr. C. 190. 

' Amendment.— The words within "'qoutaiions have been inserted by the Indian 
Penal Code (Amendment) Act 27 of 1873 s. 8. 

Procedure.— Not-cognizable— Warrant— Not bailable Not-compoundable— 

Triable by Court of Session ; if under sentence of imprisonment for less than 10 years 
or lawfully committed to custody then triable by Court of Session, Presidency Magi- 
strate or Magistrate of the ist class and the offence is bailable. 

223 . Whoever, being a public servant legally bound as such public 

vant to keep in confinement any person charged 
Escape from confinement or with or convicted of any ojffence, ‘*or lawfully 

committed to custody,” negligently suffer such 
by pubUc servant. person to escape from confinement, shall be 

punished with simple imprisonment for a term which may extend to two years, 
or with fine, or with both. 

Amendment. — The words within quotations have been inserted by the Indian 
Penal Code (Amendment) Act. 27 of 1870 s. 8. 

Application.— Before a man can be convicted under this section, of having 
negligently suffered a prisoner to escape, it must be shown, not only that he was 
guilty of negligence, but that the escape was at least the natural and probable conse- 
quence of his negligence. 7 A. L. J. 907 Cr. Certain police men were conveying a 
dangerous prisoner in a camel cart, having handcuffed him doubly and having tied a 
rope round his waist. The prisoner was allowed to^ get down in order to answer the 
call of nature, whereupon he gave a false alarm crying *^snake*’ and broke away from 
the constables. Held, that the constables on the facts were not guilty of an offence 
under s. 223 I. P. Code. 15 A. L. J. 883=19 k** J* 7 ^*^ 43 l^d. Cas. no. To 

constitute the offence it must be shown that escape was a natural and probable 
consequence of the negligence. 20 Cr. L. 7. 359 = n ^ 9^9 Cr.= 50 Ind, Cas. 830. 
In a case of two distinct acts of omission, acquittal for one act of omission does 
not debar trial^ fo of omission. A. I. R. 1933 Pat. 670. 

Confinement. — The word 'confinement” should not be restricted to confinement 
within GirGumscribed limits. Ind ss. 220, 225 1 . P. C. the legislature appears to have 
used the vvo “custody** and “confinement’* as co-extensive. 2 P. R. 1891 Gr. (F. 
B.) ; 32 P. R 1890, Cr. Where neither the original arrest nor the subsequent custody 
of & Chowh'dar fxom \vhosQ custody a prisoner escaped, was lawful, the Chowkidar 
could not properly be convicted of an offence under this section. 29 A. 377 = A. W . 
N. 1907, 94= 5 Cr. L. J. 277. Where the accused were charged under this section, it 
was shown that they marched the prisoner by night- There was no evidence that 
they had reason to expect that any attempt would be made at rescuing the prisoner. 
Held, that an offence under this section was not made out. 6 M. L. T. ^ 247 = 3 Ind 
Cas. 460= 10 Cr. L. J. 293, A village viUi is not a public servant, within s. 
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legally bound to keep in confinement any person charged with or convicted ^oT com- 
mftt ng any offence. ^ t Weir. 197. Where the accused police officer absented him- 
if (rnm tlif> nnlire station on the night during which the person in the police station 

thlt he neg1i|ently scored the P-son^to .scape 

to escaped II p. R. Cr/ 1919=“ 50 ^30=^20 Cr. L, J. 35^^^ 

Procedure.— Not-cognizabte Summons-Bailable Not-compoundable-Tri- 

able by Presidency Magistrate or Magistrate of first or second class. 

224. Whoever, intentionally offers any resistance or illegal obstruction 

to the lawful apprehension of himself for any 
Resistance or obstruction by offence with which he is charged or of which he 
a person to his lawful appre- l^ggjj convicted or escapes, or attempts to 
hension. escape, from any custody in which he is lawfully 

detained for any such offence, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, oi with 

both. - , . . 

Explanation.— punishment in this section is in addition to the punis - 
ment for which the person to be apprehended or detained in custody was 
liable for the offence with which he was charged, or of which he was 
convicted. 

Scope.— Manual deteution is noc essential to constitute an arrest. f 

evasion of an arrest will not amount to resistance or 

I Weir 205. To sustain a charge under s. ^4 or s. 225 7^ = 81 nd 

should be legal. A. I. R. 19H Mad. 384= 18 M. L W. ®i8“25 Cr. L. J- ^ Jlr mo. 

Cas. 312 ; see also 138 Ind. Cas. 844— 33 Cr. L. J. 706 1932 C . . 347 3 ‘ ' 

T T«e = A I R 1052 Pat I7I. But it would be an offence for a man to escape 

ftom^OTsmdyafte^he has bLn lawfully arrested on a charge ^'”8 comimtted 
an offence although he may not have been “f lo -foo Tnd. 

private defence. A. I. R. 1923 All. 34=26 Cr.L. J. 428=85 Ind. Ca^ 44 . see also 
tisTnri Tad Cr L T. 706=1932 Cr. C. 347=13 t". L. T. 135 = A. 1. K. 1932 

Prtt T^i » A*I ^R. IQ32 Lah. 263 = 33 Cr. L. J. 680. A person who escapes from 
Police custody which proceedings under s. 109 Cr. Pro. Code are pending 
him commits an offence under section 225 B and not under section 44- 

A. I. R 1925 Sind. 193=18 S. L. R. 301=25 Cr. L J. 462=71 Cas. 

814. Resistance to a warrant addressed to the bailiff of the Court but 
the Naib Nazir and process-server without any endorsement by the hail ff is not 

ilWl. 22 Cr. L. J. 145=3 Lah. L. J 346= 59 lod- see f ° 73 Ind. Cas. 

328 = A. I. R. 1923 Cal. 584=37 C. L. 1.331 = 27 C. W. N. i°42=24 Cr. L J. 584. 

A person who resists being lawfully apprehended is guilty under this section. A. 1. 
P TQ^2Lah 61 c;= ^4 Cr. L. T. 25 = 1932 Cr. C. 922 = 140 Ind. Cas. 442; A. L K. 
fgaflang ?33=ii L. B.^R.449=2 Bur. L. J. 19=24 Cr. L. J. 307=7^ Ind. 

Cas. 67* . It/r ' 

Where an accused person, being sentenced 10 imprisonment by a village Magis- 
trate refused to undergo the sentence and went away, although an attempt was made 
to prevent him from so doing,^^/^,that the accused could not be convicted under this 
section. I Weir. 204. An arrest of a person by an officer authorised^ m that betialt 
is a charging an imputation of the alleged offence, though h\it ^nma facfe 

tation until the case goes before some functionary authorised to deal with it. Kat. 
Un, Cr. C. 298 = Cr. Reg. 46 of 1886, Where a person accused of an offence in a 
Native State escapes into British territory, the British Police has no power to arrest 
him, unless he is a native Indian subject of Her Majesty, or miles there is any 
warrant under s. n or s. 15 of Act XXI of 1879. If he escapes from the custody 
of a British Police Officer, who has arrested in the absence of the condmons above 
mentioned, he has not committed an offence under s. 224 h P- Code, 20 1 . K. ibpi, 
Ct:.; see also 21 F* R. 1885 Cr. Trivial resistance to unlawful force on the part ot 
an arresting officer does not constitute an offence under this section, i L* B. R. i73' 
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Where a jodgment-debtor was allowed to go by the decree-holder and the process- 
server, no offence was committed, ii Cr. L. J. 447=7 Ind. Cas. 392 = 8 M. L. T. 286. 
Where the accused were convicted under s. 456 of the Penal Code for having 
trespassed into a house with intent to commit the offence under s. 224 in that they 
ran away to avoid being arrested, that such running away did not amount to an 
offence under this section. A. W. N. 1891, 64. The conviction of a prisoner who 
escapes from jail in which he was confined, under s. 123 of the Cr. Pro. Code, for 
having failed to furnish security to be of good behaviour, should be under s. 225 B 
and not under section 224. 18 A, L. J. 1039=58 Ind. Cas. 831. Where and when a 

Sub-Inspector of police was about to arrest an accused, a crowd carrying lathis 
began to assemble and the Sub-Inspector considered their appearance so formidable 
that he desisted from his intention of arresting the accused. JleM, that the 
persons forming the crowd cannot be said to have caused illegal obstruction within 
the meaning of s. 224 or s. 225, nor was the person to be arrested guilty under 
s. 224. 23 A. L. J. 32 = 86 ind. Cas. 350 = 26 Cr. L. J. 766= A. 1. R, 1925 All 308. 

Bstplanation. — Concurrent as well as consecutive sentences are additional 
sentences. A. L R. 1934 Bom. 462 = 36 Bom, L. R. 963=1934 Cr. C. 1332. 

Prooedur0.-“'Cog‘nizable—-Warrant— Bailable-— Not-compounclable-~Triab!e by 
Presidency Magistrate or Magistrate of the ist or 2nd Class. 

225o Whoever, intentionally offers any resistance or illegal obstruction 

to the lawful apprehension of any other person 
Resistance or obstruction to offence, or rescues or attempts to rescue, 

lawM apprehension of another custody in which 

^ * that person is lawfully detained for an offence, 

shall be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both ,* 

or, if the person to be apprehended, or the person rescued or attempted 
to be rescued, is charged with, or liable to be apprehended for, an offence 
punishable with transportation for life or imprisonment for a term which may 
extend to ten years, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, and shall also be liable 
to fine ; 

or, if the person to be apprehended or rescued, or attempted to be rescued, 
is charged with or liable to be apprehended for, an offence punishable with 
death, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine; 

or, if the person to be apprehended or rescued, or attempted to be rescued 
is liable, under the sentence of a Court or Justice, or by virtue of a commuta- 
tion of such a sentence, to transp:)rtation for life, or to transportation, 
penal servitude, or imprisonment, for a term of ten years or upwards, shall 
be punished with imprisonment of either description for a term which may 
extend to seven years, and shall alsa be liable to fine ; 

or, if the person to be apprehended or rescued, or attempted to be rescued 
is under sentence of death, shall be punished with transportation for life or 
imprisonment of either description for a term not exceeding ten years, and 
shall also be liable to fine. 

Notes.— The illegal obstruction is used in two sections namely, ss. 224 and 225, . 
and by virtue of two other sections, namely 184 and 186 certain obstructions are 
punishable, i Weir. 21 1, Where a village ChauMdarm charge of a person handed 
over to him by a private person was prevented from taking such person to the police- 
station an offence under this section has been committed. 29A. 575 = A. W. N. 1907, 
179=4 A. L. J. 483 = 6 Cr. L. J. 10. A person rescuing another who is lawfully in 
the custody of a private person, is guilty of an offence under s. 225. i Weir. 209. 
Any resistance to a person who has no lawful authority to arrest him is not an 
offence. 5 L. B. R. 21=21 Ind. Cas. 619= 10 Cr. L. J. 118. A civil warrant not 
addressed to a bailiff by name is not an illegal warrant. 15 Cr. L. J. 439=24 lad. 
Cas. 175= 15 Cr. L. J. 576. The provisions of s. 2258. were enacted by the Legisla- 
ture to meet cases not provided for in section 225, 20 P. R. 1911 Cr.= 14 Ind. Cas. 
426=13 Cr. L. J. 234=260 P. L. R. 1912. Arrest on a %varrant allowing bail 
without intimating that bail has been allowed, ,is ilieial. 16 C. W. N, 549= 15 
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In^ Cas 1006= I ^ Cr. L. J. 590. Where sometime after the commission 
of a theft, the accused proposed to find out the stolen 

paid some money but took no steps after receivir^ the money, to hiid ou>- 
thieves they are guilty of an attempt to commit an offence under s. se,. -o. a. j . 
927. If a person after committing a non-bailable and cognizable offence escapes bm on 
teing arrested by a private person who did not actually see him commit the offen 
resists and obstructs him, he is not guilty of an oftnce under s. 225 I. P. Code. 19 
P. L. R. 1922=1922 Lah. 73=6+ Ind. Cas. 371—23 Cr. L. J. 3. 

The term ‘‘rescue”in this section implies intention and the use of violence to 
effect ibe object desired, 19 

The words in the second para of s. 225 of the Code describing the punishrnent 
for the offence with which the person apprehended is cha.rged should not be d s- 
iunctively as denoting transportation for life or imprisonment of ten years in the 
alternative, i Weir, 210. Where a woman had been arrested in pursuance of a 
warrant but the accused rescued her and tore up the warrant and it was fountl that 
the warrant had not been properly issued. Ifeld, the accused was guilty 
offence under s. 352 1 . P. Code, but not under s. 225 B. I. P. Code. 20 A. L. J. 9-1 
=22 Cr L. T. 17+ Cr. A person was found in hiding in another house and was 
arrested by a private person. Some persons rescued him. BeM, they 
guilty of an offence under s. 225- 89 Ind. Cas. 1030 — 29 Cr. L. J. *4 • P 
rescuing a thief from the custody of a ChauUdarm 

offence under s. 225. 17 Cr. L. J. 104=33 Cr. L. J. 644. Threatening a Sub-Ips- 
pecfor of Excise in order to prevent him from making an arrest amimnts to Dne""? 
a resistance and illegal obstruction to lawful apprehension of an “ffender. A. 1. K. 
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225 B. Whoever, in any case not provided for in section 224, or section 
. , . 225, or in any other law for the time being in 

Resistance or obstruction to force, intentioneliy offers any resistance or 

or'"rescuefir«s«"noro^^^^^^^^ illegal obstruction to the lawful apprehension 

wise provided for. himself or of any other person, or escapes or 

attempts te escape from any custody in which 
he is lawfully detained, or rescuse or attempts to rescue any other person 
from any custody in which that person is lawfully detained, shall be punished 
with imprisonment of either description for a term which may extend to six 
months, or with fine or with both. 

Legislative clianges. — ^This section has been substituted by Act 17 of 
1870, s. 9., " 

Application.' — In order to obtain a conviction under this section it is necessary 
for the prosecution to prove that the custody from which the accused escaped 
was a lawful custody, i. e., that the accused person was lawfully detained, 7 
Cr. L. J. 74. A man legally arrested for an offence must submit to be 
tried and dealt with according to law. Even when the escape is effected 
by the consent or neglect of the person that kept the prisoner in custody, 
e. g., when the person having the custody of the accused went to sleep, the 
accused is no less guilty, as neither such illegal consent nor neglect absolves 
him from the duty of submitting to the judgment of the law. 31 M. 271, Where 
warrant is illegal, accused resisting public servant executing it is not guilty. 140 Ind. 
Gas. 118=33 Cr. L. J. 887 = 1932 Cr. C. 225 = 1932 A. L. J. 179= A. I. R. 1932 All. 227 
Where warrant and notice to appear are issued simultaneously, warrant is illegal. ^-42 
Ind. Cas. 887«34 Cr. L. J. 455 = 1932 P, L, J. 1073= 1932 Cr. C. 94o = A. I. R. 1932 
All 692 ; but see 142 Ind. Cas. 160 = 34 Cr. L. J. 269=13 P. L. T. 502=11 Pat. 743 = 

1932 Cr. C. 853= A. I. R. 1932 Pat. 315. Where there is no name or description of per- 
son to whom warrant is issued for execution, release of person arrested is no offence 
under s. 225B. 142 Ind. Cas. 887 = 34 Cr. L. J. 455=1932 A. L. J. 1073 = 1932 Cr. C. 
940= A. I. R. 1932 AIL 692, Complaint of offence under s. 225 B. can be made by 
any person who is aware of facts. 146 Ind. Cas. 387 = 1933 Cr. C, 1178= A. 1 . R. 

1933 Lah. 884. 

An arrest of a person, who may be lawfully arrested without a warrant, by a 
Chaukzdarj on the authority of an order in writing delivered to him in conformity with 
the provisions of s.56 (r) of the Cr. Pro. Code would be legal ; and, therefore, resistance 
by the accused to the lawful apprehension of him by the Chaukidar is an offence under 
this section.^ 10 C. W. N. 287 = 3 L. J. 201. Where a warrant of arrest was signed 
by the Sheristadar of a Civil Court duly authorised to sign them, the judgment-debtor 
resisting its execution would be guilty of an offence under s. 225 B. of the Penal Code. 
6 C. W. N. 845. A person who merely goes to his house and stays there, on seeing a 
warrant to arrest him in excution of a decree, does not offer resistance or illegal 
obstruction vyithin the meaning of s. 225 B. U. B. R. 1906, Penal Code, 29=4 Cr. L. 
J. 287. Resistance to the execution of a warrant, issued to arrest a witness under s. 
90 of the Criminal Procedure Code, in the first instance, without previously serving 
summons upon him for attendance, is not an offence. 15 C. W. N. 1001 = 11 Ind. Cas. 
593= 12 Cr. L. J. 409=38 C. 789. Where accused is charged with having offered 
obstruction to the lawful apprehension of a boy under 7 years of age by the police for 
theft, the conviction must be set aside. 1915 M. W. N. 543 = 30 Ind. Cas. 154=16 
Cr. L. J, 602. It is illegal to convict a person under ss. 225 B. and 353, Penal Code, 
when the warrant attempted to be executed was addressed to the person with a wrong 
description to which the accused did not answer. 28 C. 399=5 C. W. N. 413. In a 
case of resistance to the execution of a ^warrant, issued by a Civil Court it must be 
proved that the warrant was shown to the person when he wanted to see it. 5 C. W 
N. 843. To convict a person under this section, the warrant in question must be 
legal 27 A. 91 = A. W. N. 1905, 66=2 Cr. L, J. 155. Before a person could be con- 
victed of an offence under this section, it must be proved that the officer armed with 
the warrant of arrest produced his warrant before the person and that he made an 
attempt to arrest him or that in fact the person was arrested. 10 Cr, L. J. 3. "‘Escape’" 
in this section includes an escape which is effected by the consent of the custodian. 
25 M. L. T. 290={i9i9) M. W. N. 695 = 9 L. W. 216=49 Cas. 659=20 Cr. L. J. 
208. In order to constitute an offence under this section something more is required 





than an evasion of arrest or a mere assertion by the person sougnt to De arrest^u tnai 
would not like to be arrested or that a fight would be the result of such arrest. 20 Lr. 
L. T. 84=48 Ind. Cas. 832=33 P. R. Cr. 191S. Mere absconding is not sufficient to 
iustify a conviction under this section, i Rang. 218 = 2 Bur. L, J. 246=74 Ind^ Cas. 
*060=21 Cr. L. J. 848. Subsequent surrender of the prisoner already rescued does 
not exonerate the accused. 2 Bur. L. J. 19=72 Ind. Cas. 27 = 24 Cr. L. J. 307= ^923 
Rang. 133. 

It is not necessary that a bailiff executing a Civil Court warrant should in the first 
instance show the warrant. It is sufficient that he should appraise the person ^ 
arrested of the contents of the warrant and show it if desired. 25C. W. iN. 515. 
Where a person escapes from jail in which he was confincds under section 123 ^ 

Pro. Code for failure to furnish security to be of good behaviour, his conviction shoma 
be recorded under s. 225 B, and not under s. 244, BenM Code. 43^- ^^5= 18 A. L. 
]. 185 = 58 Ind. Cas. 831 = 21 Cr. L. J. 831. A person against whom proceedings under 
s loQ Cr. Pro. Code, are pending, if he escapes from police custody commits an oxience 
under s. 225 B. 77 Ind. Cas. 814=25 Cr. L. J. 462. Where a warrant does not con- 
tain the name of the person who was to be apprehended ihereunder except 111 a head- 
ing where he was described as a party to a suit which was non-exisient, the warrant 
is bad and obstruction to the arrest is not an offence. 39 C. L. J. 452 — 83 ind. Cas. 
481. A person escaping from an unauthorised arrest commits no offence under s. 
225. 26 Cr, L. J. 1360 = 89 Ind. Cas. 400= A. h R. 1925 Lah. 623. Under section 225 
B of the Penal Code resistance or obstruction to the apprehension of ^ a person is 
made punishable only if the apprehension was lawful. But where the imposition of 
the tax for the non-pavment of which warrants were issued is itself illegal and uijra 


omission 01 the Court-seal on a warrant renaers u vuiu auu 

tance to apprehension on such a warrant does not commit an offence under ^ction 
225B. 29 Cr. L. J, 215 = 9 Lah. 424 = 107 Ind. Cas. 6oi = A. I. R. 1928 Lah. 332. Deten- 
tion of a judgment-debtor in custody of a peon after giving him time to pay 
decretal amount is not lawful custody. A. I. R. 1925 All. 318=23 A. L. J. 189 = 26 Cr. 
L. J. 865 = 47 A. 409=86 Ind. Cas. 801. Where custody is not legal no offence has 
been committed. A. I. R. 1928 Pat. 550=30 Cr. L. J. 125 = 11 P. L. T. 

Cas. 578 ; see also 38 Ind. Cas. 9^3=39 928= 18 Cr. L. J, 403 ; A. I. R* ^9^4 Mad. 

555=47 M. 442 = 46 M. L. J. 447 = 34 M. L. T. 95 = 25 Cr. L. J. 563=81 Ind. Cas. 5J« 
Escape from lawful custody of a process-server does not amount to obstruction to a 
public servant in the discharge of his duties but is an offence under s. 225 B. A. 1. R. 
1927 Lah. 708 = 9 L. L. J. 408=28 Cr. L. J. 753=^0.3 Ind. Cas. 833- Detention to be 
valid need not be in writing. Judgment-debtor escaping from custody commits offence 
under s. 225 B. A. L R. 1933 Mad. 278=34 Cr. L. J. 284=1933 Cr. C.^ 346=1932 M. 
W. N. 1222=142 Ind. Cas. 242. Refusal to accompany bailiff and sitting down on 
ground after arrest does not amount to attempt to escape. 143 Ind Cas. 649== ^933 
Cr. C. 221 = 34 Cr. L. J. 632=34 P. L. R. 668 = A. 1 . R. 1933 Lah. 128. Where the 
warrant is an illegal one, resistance to it is not an offence. 148. Ind. Cas. 818 = 39 L. 
W. 388 = 35 Cr. L. J. 782= 1934 M. W. N. 399= A. 1. R. 1934 Mad. 206=66 M. L. J. 
408* 

An arrest by mere oral declaration is not a legal arrest and consequently a person 
so arrested cannot be convicted under s. 225 B. of the Indian Penal Code. 113 ind, 
Cas. 288 = 30 Cr. L. J. 128. 

It cannot be said that no arrest can be lawfully made without compliance with the 
provisions of section 80, Cr. Pro. Code, because a police officer may be able to justify 
his action under s. 46 (2) Cr, Pro. Code. Where a person attempts to rescue a person 
arrested he is liable to be convicted under s. 225 B. 53 C. 831 = 33 C. W. N. 284 = 
49 C. L. J, 264=116 Ind, Cas. 723=30 Cr. L. J. 703=A I. R, 1929 Cal. 174* 

Where an order of detention is illegal, a person does not commit an offence under 
this, section in leaving the Court, when he was orally directed not to leave the Court. 
30 P. L,,R. I47 = n6 bid. Cas. 709=30 Cr. L. J. 663= A. I. R, 1929 Lah. 163. 

Procednre.— -Cognizable-— Warrant-Bailable— Not-compoundable — Triable by 
Persidency Magistrate or Magistrate of ist or 2nd class. 



Whoever intentionally offers any insult, or causes any interruption 
to any public servant, while such public servant 
I insult or inter- jg any stage of a judicial proceeding, 

stage oraludidai punished with simple imprisonment for 

^ ^ a term which may extend to six months. 


or 

with fine which may extend to one thousand 
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Unlawful return 
sportation. 


from tran- 


226 . Whoever, having been lawfully transpotted, returns from such 

transportation, the term of such transportation 
not having expired, and his punishment not 
having been remitted, shall be punished with 

transportation for life, and shall also be liable to fine, and to be imprisoned 
with rigorous imprisonment for a term not exceeding three years before he is 
SO 'transported. 

Notes.— 23 A.. L, J. 189. j 4M. H. C. 152.- 

Procedtir©.—Not*cognizable-^Warrant—Not-Bailable—Not-compoundabie— Tri- 
able by Court of Session.. 

Charge.— I (name and office of Magistrate etc hereby charge you {name of the 
accused) Ks follows':— 

That you on or about the day of were sentenced to tran- 
sportation by the Court of Session of (or by the High Court of ) for a term of 

and that on the day of at ^ you did return from such 

transportation, the term of such transportation not having expired, and your punish- 
ment not having been remitted, and that you thereby committed, an offence punish- 
able under section 226 of the Indian Penal Code, and within the cognizance of the 
Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

227 . Whoever, having accepted any conditional remission of punishment 

_ knowingly violates any condition on which such 
Violation of condition of j-gj^iJss ion was granted, shall be punished with 
1 emission of punishment. the punishment to which he was originally sen- 

tenced if he has already suffered no part of that punishment, and if he has 
suffered any part of that punishment, then with so much of that punishment as 
he has not already suffered. 

Scope. — In a case under this section, it is necessary to prove the following : (i) 
that the accused person had been convicted and sentenced^ 5 (2) that the accused per- 
son was granted a remission of punishment ; (3) the conditions on which the remis- 
sion was granted ; (4) the fact that the accused is the person convicted, sentenced 
and granted remission ; (5) the fact that the accused has committed a breach of the 
condition of the remission. The first three requisites must be proved by documen- 
tary evidence such as a certified copy of the judgment, a certified copy of the order 
granting remission and a copy of the bond. The last two conditions may, however, 
be proved by oral evidence. Where the trying Magistrate allowed all the require- 
ments to be proved by oral evidence but the accused had admitted all the facts, hel d^ 
that it would be hyper-critical to interfere on the ground that documentary evidence 
had not been let in though properly speaking the accused should not be questioned at 
all until proper evidence of the fact was on record. A. I. R. 1928 Rang. 278. There 
is nothmg in s. 227 of the Penal Code or Burma Act III of 1928 to empower any 
Magistrate to pass a sentence in excess of that which he is empowered under the 
Criminal Procedure Code to pass. Where a first class Magistrate sentenced the 
accused to rigorous imprisonment for two years, eight months and six days, held^ that 
the setence was illegal. A. I. R. 1929 Rang. 279=7 Rang. 355 = 3 ^ J* X 74 =' 

120 Ind. Cas. 692. Court has to decide if conditionally released prisoner has violated 
conditions on which remission was granted to him. Jail authorities cannot ^ assume 
that power by treating such prisoner as convict from the date of his admission into 
jail. 142 Ind. Cas. 728=1933 Cr. C. 275=34 Cr. L. J. 447= A. L R. 1933 Rang. 28. 

Prooedure.-Not-Cognizable— Summons—Not-bailable— -Not-compoundable— Tri- 
able by the Court byjwhich the original offence was triable. 
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Applioation.—This section is aimed at something other than prevarication in 
giving evidence, i Weir, 214 ; but see Rat. Un. Cr. C. 69. Under this section 
the insult or interruption to the Court should be intentional, 6 Bom. L. R. 541. 
A person chewing betel, while being examined as a witness, was held guilty, under 
this section, i Weir, 217, The Court in which an offence is committed under 
this section should try the offender itself then and there and pass order under that 
section. 6 C. L. J. 713=6 Cr. L. J. 405. The judicial proceedings continue until the 
prisoner is discharged or removed in custody, i Weir, 214. Where an offence under 
this section is committed before an officer while he was acting in a certain capacity, 
he cannot in another capacity take up and try the offence, 12 W. R. Cr. 18. Abuse 
to Tasildar is not an offence under this section, where the TasUdar is not sitting in 
any stage of a judicial proceeding. 40 P. R. 1881 Cr. A coarse expression used 
by a litigant but not addressed to the Court can hardly be treated as an intentional 
insult to the Court or interruption of the proceedings under this section. 23 P, W. 
R. 1912 Cr.= iS Ind. Cas. 983=13 Cr. L. J. 567. To constitute an offence under this 
section the act must be done intentionally and with intent to insult the Court. 
I Weir, 2x6. Listening to evidence by a witness after being told to leave the Court 
is not an offence under this section, as there was no interruption, i Weir, 217. 
Defamatory statements about trying Magistrate in transfer application is not an 
offence under this section. A. W. N. 1898, 145 ; see also 137 P. L. R. 1903. 
Absence from Court is not an interruption of the Judge siaing in Court within 
meaning of s. 228. i Weir, 215. A person ordered to remain in Court, is not guilty of 
an offence under this section, by leaving the Court Making sigrns from outside to 
a prisoner on his trial does not constitute an offence under this section, i Weir 214, 
Prevarication on the part of a witness may amount to an offence specified 
in this section. Rat Un. Cr. C. 69 ; but see i Weir, 214. Under this section 
the insult or interruption to the Court should be intentional. Some latitude should 
be allowed to a member of the bar insisting, in the conduct of his case, upon his 
question being ta,ken down or his objections noted, where the Court thinks the 
question inadmissible or the objection untenable. 6 Bom. L. R. 541 = i Cr. L. J. 
612 ; see also S. C. 186, Oudh ; 29 P. L. R. 1903. 

Mere audible remark by the accused, which interrupted the proceedings in a Court 
of Justice, is not enough to sustain a conviction for an offence under s, 228 L P. 
Code. 2 L. W. 686= 29 M. L. J. 274=16 Cr. L. J. 610=30 Ind. Cas. 434. Use 
of vulgar language for the sake of emphasis does not constitute an offence under 
this section, i Weir, 216. A mere not giving answers when asked by Court does 
make a defendant an accused under this section, i Weir, 218. Mere retracting 
statements in giving evidence does not constitute an offence under this section. 
I Weir, 2x6. The chief ingredient in the offence under this section is the intention 
of the offender. 1923 Lah., 88 ; , see also 24 Bom. L. R. 386 = 66 Ind. Cas. 821 = 23 
Cr, L, J. 325. An accused person who during the hearing of a case makes an 
impertinent threat to a witness in the box, clearly commits an offence under this 
section. 45 A.. 272 = 21 A. L. J. 72 = L. R. 4 A. 8 Cr. = 74 Ind. Cas. 263 = 24 Cr. 
L. J. 756* 

The gist of the offence under s, 228, 1. P. Code, is not whether the 
Court or officer was insulted, but whether any insult was offered and inten- 
ded, 23 Cr. L. J. 9 = 24 P. L. R. 1922 = 64 Ind. Cas. 377. Giving indirect 
answer amounts to refusal but not to insult. 84 Ind. Cas. 706=26 Cr. L. 
J. 354 = A. I, R, 1935 All. 239. In an offence under this section the offender’s 
intention is the main ingredient. A. I. R 1925 Lah. 210 ; see also A. I. R. 1922 
Lah. 187. Refusing to answer questions put by Counsel or Court is an offence under 
s. 228. 14 P. R. 1918 = 24 P. W. R. 1918 (Cr.) = i9 Cr. L. J. 676 = 90 P. L. R. 19x8 
= 46 Ind. Cas. 36. Where petition for adjournment for moving for transfer is not 
properly worded, intentional insult cannot be inferred, 14 A, L. J. 247=17 Cr. L. 
J, 163=38 A, 284=33 Ixid. Cas. 643. Where the court chaprasi stopped a scuffie in 
the verandah of a Court room and there was no interruption to the Court nor was 
there an intention to insult the Court* no offence under s. 228 was committed. 20 
Cr. L. J. 777-53 Ind. Cas. 617. Statement by Counsel before Full Bench that his 
client does not wish matter to be argued before Bench as constituted is deliberate 
insult to Court 1932 Cr. C. 623=33 P. L. ]R.. 872 = A. 1. R. 1932 Lah. 485 (F. B.). 
In order to bring a case within this section, intention to insult must be proved, 
35 Bom. L. R. 1025 = A, I. R, 1933 Bom.^ 478. A Judge cannot fine an assessor 
for dress .worn by him which is not against rule of public decency nor intended 
to be msulting to Court 35 Bom. L. R. I025 = A. I. R. 1933 Bom. 478. (Directions) 
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CHAPTER XII. 


Of Offences Relating to Coin and Government Stamps. 

230 . Coin is metal used for the time being as money, and stamped 
_ and issued by the authority of some State or 

“Coin’’ defined. Sovereign power in order to be so used. 

Queen's coin is metal stamped and issued by the authority of the Queen, 

or by the authority of the Government of India 
Queen’s coin. or of the Government of any Presidency, or 

of any Government in the Queen’s dominions, in order to be used as money ; 
and metal which has been so stamped and issued shall continue to be the 
Queen’s coin for the purposes of this chapter notwithstanding that it may 
have ceased to be used as money. 

Illustrations. 

(a) Cowries are not coin. . 

(1) Lumps of unstamped copper, though used as money, are not coin. 

(c) Medals are not coin, in as much as they are not intended to be used as 

money, . , ^ , 

(d) The coin denominated as the Company’s rupee is the Queen s com. 

(e) The ‘Farukhabad’ rupee, which was formerly used as money under the 
authority ofthe Government ofindia, is Queen’s coin, although it is not longer so 

used. 

Lesislative changes.— The first paragraph has been substituted by Act rg of 
1872 aSd the second paragraph by Act 6 of 1896. Illustration (e) has been added by 
Act 6 of 1896. 

Scopeoftheoliapter.— The offences comprised in this chapter, though very 
different in character, all agree in this, that the intention of the offender is to pro- 
duce or to pass off upon another, something which he professes to be what it really 

is not Chapter Xil of the Code deals with two sorts of money, viz , coin and the 
Queen*s coin, as defined by s. 230. and different degrees of penalties are in general 
applied to the same offence, when committed as regards the last sort’— ‘Ma/ms 
Criminal Law s. 590. 

QqjjI. ^ gold mohor of the reign of Shabjahan cannot be deemed to be coin 

within the meaning of the section. 29 A. 141 ; see also A. W, N. 1882 100. 

Queon's ooin. — Murshidabad rupees of the 19th year of Shah Alam formerly 
used with the sanction of the Government of British India for the time being as 
money are “Queen’s coins”.— -l. P. R. 1903 Cr .==47 P-.L* R- ^903 5 A. 62=2 A. 
L. J* 498; A. W. N, 1903, 115. A coin may, still, be deemed to be a Queen’s 
coineven though it has ceased to be used as money, and it is used an an ornament by 
soldering a ring to it. A, I. R. 1926 All. 32 £ = 4 ^^* 603=24 A. L. J. 842=27 
Cr. L. J. 426=93 Ind. Cas. 154. 

231 . Whoever counterfeits, or knowingly performs any^ part of the 

processs of counterfeiting coin, shall be 
Counterfeiting coin. punished with imprisonment of either descrip- 

tion ior a term which may extend to seven years, and shall also be liable 

E%pianatim A person commits this offence, who, intending to practise 
deception, oi knowirig it to be likely that deception will thereby be practised, 
causes a genufee'ieam';',td appear like 'a different coin* 


Courts of the indictment and that without proof that he had any corrupt motive in 
his mind. R* v, Clurk^ 82 J. P. 295 = 26 Cox. 138, 

Procedure.— Not-coguizable— Summons— Bailable— Not'conipoundable— Triable 

by Presidency Magistrate or Magistrate of ist class. 
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Notes. — The offence of counterfeiting, or knowingly performing any part of the 
process of counterfeiting coin is piinisbable by ss. 231 and 232, The meaning of the 
word “counterfeit'' has been explained by section 28. The offence consists in causing 
anything to resemble coined money for the purpose of deception. ^ There are or may 
be many step=5 in the process of counterfeiting, during some of which the false money 
is not in a fit state to be issued as coin, and does not bear any resemblance to coin. 
But the punishment provided by this section applies equally whether the act of coun- 
terfeiting is complete or unfinished. To prove the offence of counterfeiting it is not 
necessary to shew that the accused person was detected in the act. But presumptive 
evidence", as in other cases, will be sufficient, as that false coin was found in his pos- 
session and that there were coining tools discovered in his house, etc. In support of 
a charge of performing any part of the process of counterfeiting, it will not be suffi- 
cient merely to show that steps have been taken towards counterfeiting as by provid- 
ing materials, tools, et c., but some stage of the process itself must be proved to have 
been commenced. The knowledge that the process is for the purpose of counterfeit- 
ing coin, and not for an innocent purpose may be shown by such presumptive evidence 
as is referred to above . — Morgan and Macpherson. ^ The word ‘‘counterfeit’^ as used 
in this code, is defined by s. 28 to involve an intention, by means of that resemblance, 
to practise deception, or a knowledge that it is likely that deception will thereby be 
practised, an such an intention, or knowledge, will always be inferred from the mere 
fact of counterfeiting, unless under circumstances which conclusively negativate it. 
Such circumstances must be so rare that it is unnecessary to imagine instances, 
Maynis Criminal Law s. 590. In order to constitute an offence under this section 
counterfeit coin need not be made with the primary intention of its being passed as 
genuine. It is sufficient if the resemblance be so close that it is capable of being 
passed as a genuine coin. 30 A 93 j 4 P* L. J. 525. To counterfeit a coin of the 
Emperor Akbar's time is no offence, ii B. H. C. R. 172. But the coin need not be 
a current coin, i Weir 221 ; see also 5 N. W. P. 187. Copper coins issued from 
the mints of the Nawab of Loharu with a certain stamp impressed upon thein, the 
stamp not resembling any legal coin, were held not to be counterfeit coins, as it was 
generally believed that Nawab had authority to establish the mints and issue the cop- 
per sent to him by merchants as coins. 38 V, R. 1870 Cr. The thing charged to be 
counterfeit coin must have some such resemblance to a piece of the genuine coin as 
to show that it was intended tOTesemble and pass for it, though the imitation may be 
imperfect or the process incomplete. 1 Weir, 219. 

Prooedur©.— Cognizable — Warrant-^Not bailable — Not-compoundable — Triable 
by Court of Session. 

Gha,rge.--l {name and office of Maguirate etc) hereby charge you {name, of 
accused) diS follows ; — 

That you , on or about the day of at ^ , counterfei ted (or knowingly 
performed a part of the process of the counterfeiting coin) a and that you 
thereby committed an offence punishable under s, 231 of the Indian Penal Code and 
within the cognizance of the Court of Sessions. 

And I hereby direct that you be tried by the said court on the said charge. 


232. Whoever counterfeits, or knowingly performs any part of the process 
^ r ‘ counterfeiting, the Queen’s coin, shall be. 

Counterfeits Queen s coin. punished with transportation for life, or with im- 
prisonment of either description for a term which may extend to ten years, and 
shall also be liable to fine. 

Notes.— When the coin counterfeited is the Queen’s coin, that is coin issued by 
the Indian Government, English coin, or the coin of a British Colony, or of any other 
part of the British Dominions the punishment of the offence is made heavier than 
when the coin is of any other description .— and Macpherson, To remove the 
ring from a coin used to form a part of necklace and to work up the face of the coin' 
where the ring was is no offence. 33 A. 420. To constitute the offence described in 
this section there must be, an intention that the coins made, will be used^ as Queen’s 
coins or a knowledge that they are likely to be used as such. A deception practised 
for show merely, and not for wrongful loss or gain, is not an offence under the Indian 
Penal Code. 26 P. R. 1868 Cr. In an offence under this section direct proof of 
fabrication is not necessary. All that is required is a guilty knowledge of the spuri- 
ousness of the coin at the time of receiving possession of such coin, or the absence of 
such guilty knowledge at first. Such guilty knowledge may be proved either directly 
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or indirectly from surrounding circumstances.^ 23 W. R. Cr. 4. Charges of possessing 
instruments for counterfeiting and of counterfeiting are not two offences as the posses- 
sion of such implements and materials is part and parcel of the transaction of coun- 
terfeiting coin, A. L R. 1924 Lab. 78=5 J* 272 = 24 Cr. L. J. 236=7^ hiu, Cas. 
700 ; see also A. 1 . R. 1930 Lah. Si = i 93 o Cr. C. 19=31 Cr. L. J. 527== 123 iod. Cas. 

• ■ ■ ■ ■ ■' 
Procedure.— Cognizable— Warrant— Not bailable— Not compoundable— Triable 
by Court of Session, 

233 . Whoever makes or mends, or performs any part of the process of making 

or mending, or buys, sells, or disposes of, any die 
Making or selling instrument instrument, for the purpose of being used, or 
for counterfeiting coin. knowing or having reason to believe that it is in- 

tended to be used, for the purpose of counterfeiting coin, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
and shall also be liable to fine. 

Notes. ^When the instrument is a die, by which the metal is marked ^ so as to 

resemble a coin and the act of counterfeiting is completed, or any other instrument 
appearing by a mark on the face of it to be fit for coming, there can be little doubt of 
the knowledge of the guilty purpose for which it is intended. But supposing the in- 
strument to be one which is used in other trades, as the essence of the ofience is the 
guilty knowledge of the purpose for which it is intended, the prosecutor should prove 
that the act of making or mending, etc., was done with such knowledge .— ana 
Macjfherson, 

Prooedttre. — Cognizable — Warrant Not bailable*- ‘Not compoundable 

Triable by Court of Session, Presidency Magistrate or Magistrate of the first 

class. 

Change.— I {name and office of Magistrate, etc) hereby charge you {name of 

accused) ioVmis 

That you on or about the day of , at , did make (or mend or per- 
form any part of the process of making or mending to wit , or buy or sell, or dis- 
pose of) a certain die (or instrument) for the purpose of being used (or knowing or 
having reason to believe that it was intended to be used) for counterfeiting coin, to 
wit J and that you thereby committed an offence punishable under s. 233 of the 
Indian Penal Code, and within my cognizance (or cognizance of the Court of Session 
or High Court.) 

And 1 hereby direct that you be tried by the said Court on the said charge. 

234 . Whoever makes or mends, or performs any part of the process of 

making or mending, or, buys, sells, or disposes of, 
Making or selling ms^ument instrument, for the purpose of being 

for counterfeiting Queen s gj. knowing or having reason to believe that 

it is intended to be used, for the purpose of coun* 
terfeiting the Queen’s coin, shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, and shall also be liable to 
fine. 

Notes. — The offence relates to the Queen’s coin and is therefore more severely 
punishd . — Morgan and Maephetson, This section corresponds to s. 24, of State, 24 & 
25 Viet. C. 99. A guilty intention to use the dies is not necessary, i?. v. Haroey, L. 
R. I C. C. R. 284. Where a die calculated to make shillings is made by an innocent 
agent the party procuring him to make such die is the principal. R. v. Banne 7 z ,2 
Mood. 309. 

Procedure. — Cognizable — Warrant — Not-bailable — Not-compoundapIe~Triable 
by Court of Session. 

235 . Whoever is in possession of any instrument or material, for the pur- 

pose of using the same for counterfeiting coin, or 
“ I^ossessioD of instrument or qj having reason to believe that the 

lm.end«{R,.ba,»ed for that p»p.se, 

mgeoin.' punished with imprisonment of either 

■ - description for a term which may extend to three 

yearSa and slilto^ be liable to fine ; 
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and if the coin to be couterfeited is the Queen’s coin, shall be punished with 

^ , . imprisonment of either description fora term 

I Queen s com. which may extend to ten years, and shall also be 

liabe to fine. 

Soope.^For a conviction under this section it is not only necessary that the 
accused should be in possession of the instruments or materials for counterfeiting 
coin but it should also be proved that the possession was within the accused’s know- 
ledge. 1 6 Cr. L. J. 264. When the offence consists in the possession of moulds, the 
prosecution is bound to adduce evidence to show that the moulds are capable of pro- 
ducing counterfeit coin. i Weir, 219. The possession contemplated is not possession 
which has never been voluntary. 6 Bom. L. R- 817, In order to convict a person un- 
der this section, instruments for counterfeiting coin must be in the exclusive posses- 
sion of the accused. 7 P. L. R. I904==4 Cr. L. J. 40. In order to constitute offences 
under this section, it is not necessary to prove that the accused intended that the 
spurious coin should go into criculation and be used as money. It is sufficient that 
there should be intention to practise deception by means of the imitation, 4 P. R. 
1899 Gr. Where a person, who is passing counterfeit Queen’s coin was, on being 
chased, found in possession of instruments or metals used for counterfeiting coin, /seld, 
that he should be convicted under p. 235, and not under s. 240, as the latter section 
did not apply to the actual coins, 10 P. R. 1892 Cr. Where there are moulds appar- 
ently capable of turning out the counterfeit coins there can hardly be any doubt that 
the moulds were used for preparing the counterfeit coin. 4 Pat. L. J. 525. Where 
the accused was convicted of and sentenced for an offence under s. 232 1 . P. Code 
that is to say, for counterfeiting coin and on a second count for having indiis posses- 
sion implements and materials for the purpose of using the same for counterfeiting 
King^s coin under s. 235 1 . P. CoAty held^ that the possession of such implements and 
materials being part and parcel of the transaction of counterfeiting coin the sentence 
for the second offence was illegal. 5 Lah. L. J. 272=*7t Ind. Cas. 700 = 24 Cr. L. J. 
236. The mere possession of instruments and materials capable of counterfeiting 
coins is no offence. The possession of such instruments must be shown to have been 
with the intention of counterfeiting coins. Such intention is essential to sustain a 
charge under s, 235 1 . P. Code, The mere possession of dies incapable of striking a 
complete coin does not necessarily lead to the inference that the accused intended to 
manufacture coins. 5 Lah. 392 = 1925 Lah. 22 = 34 Ind. Cas, 247. When the articles 
are found in the possession of the members of the joint family, the managing member 
is presumed to be in possession. A. I. R. 1919 Pat. 220=4 Pat. L. J. 525 = 20 Cr. L. 
J* 439~5f Ind. Cas. 263 ; see also A. I. R. 1933 Pat. 272 = 14 P. L. T. 256=1933 Cr. 
C. 738. An accused cannot be convicted when the articles are found in a room 
where the accused and another man with his wife lives. A. 1 . R. 1935 Lah. 39. A 
lenient sentence should not be passed for an offence under s. 235 of the Penal Code. 
28 Cr. L. J. 305 = 100 Ind. Gas. 529= A. L R. 1927 Lah. 22. Men possessing instru- 
ments for counterfeiting coin, should not be separately punished for possessing vario- 
us parts of such instruments. A. I. R. 1930 Lah. 51. 

Procedure.—* Cognizable — Warrant — Not-bailable — Not-compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class if the 
ofience affect Queen’s coin in that case triable, only by Court of Session. 

236. Whoever, being within British India, abets the counterfeiting of coin 
, .... , out of British India, shall be punished in the 

Abetting m India the coun- manner as if he abetted the counterfeiting of 

terfe.ting out of India of com. 

Notes.— Of the several modes of abetment, abetment by aid seems most likely 
to occur in this case. Any person in India, whether a subject or a foreigner, supply- 
ing instruments or materials to persons elsewhere for the purpose of counterfeiting 
any coin is punishable. Whether the coin is Queen’s^ coin, or is^ a coin, which 
though current in some parts of India (as the Spanish ^ Doller) is not a coin 
coming under the description of Queen’s coin, or is a foreign coin not current in 
India the abetment of the counterfeiting it is punishable under this stction.— ‘Morgan 
and Macpherson. 

Procedure.— Cognizable— Warrant— Not“*“baiIable— Not-compoundable— Triable 

by Court of Session, 
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237 Whoever imports into British India, or exports theretrom, any co n- 
wno^v p terfeit coin, knowing or having reason to believe 

Import or export of counter- that the same is counterfeit, shall be 
felt coin, -v^ith imprisonment of either description for a 

term which 

by Srt of Son?pSency Magistrate or Magistrate of the first Class. 

{name and office of Masictrate eic) hereby charge you {name of 
(jfCWKrf) as follows . dav of at , imported into (or exported 

»:r.KTcrro. ..e .. 

238. Whoever reason 

Import or export of counter- believe, to be a counterfeit of the Queen s coin, 
leits of Queen’s coins. shall be punished with transportation for life, or 

with imprisonment of either description for a term which may extend to ten 

years, and shall also be liable to fine. 

Notes —The offence in this and the proceeding section consists in an .° 

e.p?.<, by ^ X- 

kSedge on his part-M>r^«« and Macfhenon. 

Procedure.— Cognizable— Warranl-Not-baliable-Not-compoundable Triable 

by Court of Session. 

239. Whoever, tavtog »!;“ “ ““* Sreo^erfeS 


different classes of utterers. A utterer ^ oy 
y the coiner to bring counterfeit com into 
ce. Such an utterer stands to the comer m 
which a habitual receiver of stolen goods 
ar less perilous and far more lucrative pursin t 
' -- ""olation of the law, 

lJe:'is;;one 


otherwise be. He passes his life in the systematic vi 
■'tpmatir Dtactice of fraud in one of its most pernicious formSo ^ ^ 
SvotS aS like^ to be one of the most depraved of criminals, 
iiterer, an utterer who is not an agent for bringing counterfeit ttom into 

It who having heedlessly received a bad dSls^ to Tay 

Lsre of the heedlessness of the next person with whom he J-o pay 

e^way, is an offender of a very different class- He is 
shonest act, but of one of the most venial of dishonest actb. it is an a.c 
is not from greediness for unlawful gain but from a wish to avoid, by 
nsit istrue,lhattoapoorman may be a severe loss^ colZ It h 
tendency to facilitate or encourage the operations of “r® cmner. it s 
act ; an act which does not imply that the person who corntn.ts >t i® ^ 
iShabta” This section is directed against the professional dealers 
Theirreceiptof the false. coin knowing at the time * 

unterfet is made the test of their being such dealers. The offence 
in this section appears to be a delivery or attempt to ■ 7 , 

me person whether an accomplice or not,— the ® 

irksome other • should be defrauded— Macphenan. ihe 
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offence for which punishment is provided by this section is not the offence committed 
by the coiner. The words ‘Svhich at the time when he became possessed of it knew 
to be counterfeit*' point to a person who possesses or often receives counterfeit coin, 
it is against such a person that the section is directed. 3 N. W. P. 150. Under this 
section previous attempts to dispose of counterfeit coins is relevant. 8 B 223 ; see 
also 8 C. W. N. 717. An accused found in possession of coins, counterfeit of Indore 
and Bhopal coins, was held to be rightly convicted under section 339, Penal Code, 
the coin being used as money in the Hoshangabad District. Colm. Dig. Cr. 25 of 
1875. An accused, who in imitation of obsolete coins ‘‘not now used as money*’ 
supplied the public with ornaments found to suit the prevailing fashion using good 
silver and gold for the purpose, and wdio carried on an apparently honest business 
cannot be convicted under s. 239, Penal Code. Colm. Dig. Cr. 39 of 1875. Where 
the accused, gold smiths, being in possession of counterfeit pagodas, delivered them 
to the complainants as security for the due performance of a contract, that it 

was not necessary, for the purpose of constituting an offence under section 239, that 
the pagodas should be current coin, i Weir 221.^ 

Procedure. — Cognizable — Warrant — Not-bailable — Not-compoundable — Triable 
by Court of Session Presidency Magistrate or Magistrate of the first class. 

240 . Whoever, having any counterfeit coin which is a counterfeit of the 

Queen’s coin, and which, at the time when he 
Delivery of Queeifs coin became possessed of it, he knew to be a counter- 
possessed wuh knowledge uiat Queen’s coin, fraudulently or with 

It IS countei eit. intent that fraud may be committed, delivers 

the same to any person, or attempts to induce any person to receive it, shall be 
punished with imprisonment of either description for a term which may extend 
to ten years and shall also be liable to fine. 

]^otes. — A heavier punishment, is here given because the offence relates to 
Queen's coins — Morgan and Macpherson. Knowledge on the part of the accused, 
that the coin was counterfeit, when they first came to possess it, is an element of 
the offence as defined in this section, i Weir, 222 \ 31 P, L. R. 235 = 31 Cr. L. J. 736=? 
124 Ind. Cas. 688 offences punishable under ss. 239 and 240 are separate and distinct 
offences and double convictions and consecutive sentences are proper. 146 Ind. 
Cas, 7 = A. 1 . R. 1933 Pesh. 99, Joint trial of three persons charged under ss. 240, 
243, and 240/243 109 respectively is illegal. 146 Ind. Cas. 261 = 1933 Cr, C. 348= A. 
1 . R. 1933 Lah. 228. 

An actual coiner cannot be punished under this section. 10 P. R. 1892. 

Procedure. — Cognizable — Warrant — Not-bailable — Noi-compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 

241 . Whoever delivers to any other person as genuine, or attempts to 

induce any other person to receive as genuine, 
any counterfeit coin which he knows to be 
counterfeit, but which he did not know to be 
counterfeit at the time when he took it into 

his possession, shall be punished with imprison- 
ment of either description for a term which may extend to two years, or with 
fine to an amount which may extend to ten times the value of the coin coun- 
terfeited, or with both. 

Illustration* 

A, a coiner delivers counterfeit Company’s rupees to his accomplice B, for the 
purpose of uttering them. B sells the rupees to C, another utterer, who buys them 
knowing them to be counterfeit. C pays away the rupees for goods to D, who 
receives them, not knowing them to be counterfeit. D, after receiving the rupees, 
discovers that they are counterfeit, and pays them away as if they were good. Here 
D is punishable only under this section, but B and C are punishable under section 
239 or 240, as the case may be. 

Knowledge — To constitute an offence under this section, there must be evidence 
that the accused knew the coins to be counterfeit. J C. P. L, R. 5, 

The gist of an offence under this section is that a person should deliver to 
another person as genuine, orattepmt to induce another person to receive as genuine, 
any counterfeit coin which he knows to be counterfeit but which he did not know 
to be counterfeit at the time when he took it into his possession, 4 N. W, P. 62 ; 
see also 12 Cr. L. J, 79. ■' 


Delivery of coin as genuine, 
which, when first possessed, 
the deliverer did not know to 
be counterfeit 
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IS. 243 


Procedure.-Cogni2abIe-Warrant-NotbaiIabIe-Not-compoundable-Triable 
by Presidency Magistrate or Magistrate of the first or second class. 

Charge.-! iname and office of Magistrate hereby charge you {name of the 

™ or .bout thu day of .t. delivered to A B 

^or attempted to induce A B to receive) as genuine which is a counterfeit com 

ind which knew to be counterfeit although you did not know be 

when you took it into your possession, and thereby you have committed an offence 

punishable under s. 241 of the Indian Penal Code, and within my cognizance. 

And 1 hereby direct that you be tried on the said charge. 


Whoever, fraudulently or with intent that fraud may be committed, 
is in possession of counterfeit coin, having known 
at the time when he became possessed thereof 
that such coin was counterfeit, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also 


242. 

Possession of counterfeit 
coin by person who knew it to 
be counterfeit when he be- 
came possessed thereof. 

be liable to fine. 

gQope —The mere possession of counterfeit coin is an offence under ss. 242 
and 24? even though no attempt is made to pass it off, provided it can be shown 
that it was kept for a fraudulent purpose, and was originally obtained with a guilty 
knowledge. The mere fact of a single base coin being found in a parly's possession 
would not, without further evidence be sufficient to create a presumption that he 
knew it to be counterfeit when he obtained it and intended to make a fraudulent use 
of it. But where a considerable number of base coins is found in any man s 
possession, the presumption of guilt would be sufficient to make a conviction Uwiul, 
unless the possession could in some manner be explained or accounted for inayne s 
Criminal law, Editio 7 i pp» 811 = 812. 

ProcedurB. — Cognisable — Warrant — Not-compoundable — Triable by Court of 
Session, Presidency Magistrate or Magistrate of the first class. 


Possession of Queen’s coin 
by person who knew it to be 
counterfeit when he became 
possessed thereof. 


243. Whoever fradulently, or with intent that fraud may be committedj 

is in possession of counterfeit coin, which is a 
counterfeit of the Queen’s coin having known at 
the time when he became possessed of it that it 
was counterfeit, shall be punished with imprison- 
raent of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Notes.— The offence in this and the preceding section, is the possession of 
counterfeit coin (with intent to defraud) by a person who from his knowledge at tne 
time when he became possessed of it, may be presumed to be a professional utterer. 
These sections are not intended to apply to the case^ of a possession by anotner 
person who can show that, although he received coin knowing it to be counterieit, 
the receipt was for no guilty purpose, — as if he shows that it was for the purpose ol 
testing the coin, or of destroying it, or for safe custody until required^ to be pro- 
duced in a Court of Justice etc . — Morgan and M acpherson. Before a. conviction can be 
had under this section, the prosecution must prove that the accused knew that the com 
was counterfeit at the time he became possessed of it. The evidence of 
may be direct or presumptive. 12 Cr. L. J. 79=9 44-9 ; 44 C. 477 (^- B.) 

Where there is nothing to show that a person charged under s. 243 of the renal 
Code was in possession of counterfeit coins fraudulently or with intern that fraud 
may be committed, or that he knew when he became possessed of them, that they are 
counterfeit, the requisition of s. 243 are not fulfilled. 69 P. L. R. 1902 = 7 P. K. 
1902 Cr. ; see also 44C. 477 = 21 C. W. N. 33 = 28 C. L. J. 400 ; 6 Bom. L. R. 857 = 
I Cr. L. J. 960. Where pieces of silver of size of rupee and some counterfeit rupees 
of same year are found concealed in a room in accused’s possession, the presumption 
is of guilt of offence under s. 243. 143 Cas. 152 = 90. W. N. 1x98=1933 

113=34 Cr. L. J. 545- A. b R. X933 Oudh. 85. 

Procedure.— Cognizable— -Warrant— Not-bailable — Not-compoundable— Triable 
by Court bf Session, Presidency Magistrate or Magistrate of the first class. 
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244. 


Person employed m mint 
causing coin to be of different 
weight or composition from 
that fixed by law. 


Whoever, being employed in any mint lawfully established in British 
India, does any act, or omits what he is legally 
bound to do, with the intention of causing any 
coin issued from that mint to be of a different 
weight or composition from the weight or com' 
. . - . . position fixed by law, shall be punished with 

imprisonment of either description for a term which may extend to seven years, 
and shall also be'iiable to fine. ' 

Notes. The law has fixed the weight and composition of various coins and has 
declared m what case they shall be a legal tender. The object of this section is 
to secure the purity of the coinage and its correct conformity to the legal standard 
against the act or omission of persons employed in mints. The proof must be 
that the person is employed in a Government mint, and that the act or omission 
which IS the subject of the charge was intended to cause the coin there 
made or issued to vary from the fixed standard. It is not part of the defi- 
nition, and therefore it will be no necessary part of the proof, that any wrongful 
gam should accrue to the person charged, or that loss should be caused to the 
uovernment or the public. — Morgan and Macpherson, An accused person legally 
airested must submit to be tried and dealt with according to law. ifhe gains his 
iioerty beiore he IS delivered by due course of law, he commits the offence of escap- 
ing from lawful custody under s. 244 I, P. Code. It would be an offence to escape 
frorn lawful custody before the trial, just as it would be an offence to escape from 
lawful custody after conviction. Thus it would be an offence to escape after a person 
has been lawfully arrested on a charge of having committed an offence, though he 
may not be susequently convicted of such offence. The words “for any such offence*’ 
m s. 244 I. P. Code mean for any offence with which a person is charged or of which 
he has been convicted. , The word “charged” in that section is used in the popular 
sense as implying inculpation of an alleged offence as distinguished from a charge 
formulated after trial. 28 Bom. L. R. 168 = 100 Ind. Cas. 988=28 Cr. L. T. ^80= A 
I. R. 1927 Bom. 96. ^ j 

Procedure.— Cognizable— Warrant — -Not-bailable — Not-compoundable — Triable 
by Court of Session. 

245. Whoever, without lawful authority, takes out of any mint, law- 
fully established in British India, any coin' 
ing tool or instrument, shall be punished with 
imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

Notes.— Suppose the instrument to be one used in an ordinary trade ; the taking 
may be for an innocent use in such trade. The substance of this offence consists in 
taking a coining tool for the purpose of using it to make counterfeit coin. If the 
instrument appears on its face to be intended for the purpose of making coin and it 
IS taken without lawful authority the inference is strong that the taker means to use 
It improperly. — Morgan and Macpherson, 

Procedure.- Cognizable— Warrant— Not-bailable— Not-compoundable— Triable 

by Court of Session 

Charge.— I {Name and office of MagistratCy etc,) hereby charge you {name of 
accused) as follows ; — 

That you on or about the day of , at without lawful authority 
took out of the mint of which is lawfully established in British India a certain 
coining tool (or instrument), to wit ; and thereby committed an offence 

punishable under s. 245 of the Indian Penal Code, and within the cognizance 
of the Court of Session (or High Court). 

And I hereby direct that you be tried by the said court on the said charge, 

246. Whoever fraudulently or dishonestly performs on any coin any 

Fraudulently or dishonestly which dimlaishes the weight or alters ' 

diminishing weight or alter- . composition of that coin, shall be punished 
ing composition of coin. imprisonment of either description fora 

, , , . , , ^ term which may extend 

also be liable to fine. , . , 


Uulawfully taking coining 
instrument from mint. 
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IS. 250 

and puts any- ■ 


-Triable 


240 

A person who scops out fit of the coin 
thing else into the cavity, alters the composition of that com. 

Prooodure.— Cognizable— Warrant— Not bailable— Not-coropoundable 

by Court of Session, Presidency Magistrate or Magistrate of the first class. 

247. Whoever fraudulently or dishonestly performs op any of the 

Queen’s coin any operation which aiminishes 
Fraudulently or dishonestly weight or alters the composition of that 

diminishing weight or alter- punished with imprisonment of 

ing composition of Queen's description for a term which may extend 

^oin. seven years, and shall also be liable to fine. 

Notes. — The coin made ligher, or its composition altered, ‘fraudulently or 
‘^dishonestly". The act of debasing, or lightening the weight, 
direct evidence, may be proved by circumstances,— as by^ showing^ that the accuse 
person had in his possession debased coin or filed coin. ^ 

for a fraudulent purpose may be inferred trom his possession of it, if the cmn be 
found on his person. A more severe punishment is awarded when the oticnce 
concerns Queen’s coin -Margan and M acpherson. 

Procedure. — Cognizable — ^Warrant — Not bailable — Not-Compoundable Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class, 


248. 


Altering appearance of coin 
with intent that it shall pass 
as coin of different descrip- 
tion. 


Whoever, performs on any coin any operation which alters the 
appearance of that coin, with the intention that 
the said coin shall pass as a coin of a different 
description shall be punished with imprison- 
ment of either description for a term which may 
extend to three years, and shall also be liabie 

to fine. , -r • -ui 

Procedure.— Cognizable-Warrant-Not-bailable-Not-compoundable-Triable 

by Court of Session, Presidency Magistrate or Magistrate of the first class. 

249 Whoever performs on any of the Queen’s coin any operation 

which alters the appearance ot that coin, with 
Altering appearance of intention that the said coin shall pass as 
Queen’s coin with ^ intent ihat ^ ^ different description, shall be 

it shall pass as com of ditfe- imprisonment of either descrip- 

rent description. ^ g^ctend to seven 

years and shall also be liable to fine. 

Notes. -The operation, whether of gilding, or silvering, or washing, etc., must 
it seems, be of such a kind, and so far completed, that the com which is subject to it, 
is actually altered in appearance. The evidence must show such an alteration, 
coupled with an intention that the altered com shall pass as a com of a different 
Siptiom It will be observed that the words “fraudulently” and ‘ dishonestly’ 
are not used. The offence is therefore complete though no fraudulent purpose can 
Re proved And it does not seem necessary to show that there is m fact a descrip- 
tion of coin at all resembling or corresponding to the altered coin. The a t 
of altering may be proved by evidence that com so gilded, etc. was found m 
the prisoner’s house or had been procured there, and that necessary 

materials were discovered in his possession.-- jy organ and Macpherson, 

Procedure.— Cognizable— Warrant— Not— bailable— Not— Coinpoundable—Tri- 

able by Court of Session, Presidency Magistrate or Magistrate of the first 
class. 

250, Whoever, having coin in his possession with respect to which 

the offence defined in section 246 or 248 
Delivery of coin possessed been committed, and having known at 

.with knowledge that it is al- jjg became possessed of such 

• coin that such offence had been committed 
with mpe.ct. to it, fraudulenty, or with intent that fraud may be committed, 
dfilivers such coin! tO- anv other person or attempts to induce to any 
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Other person to receive the same shall be punished with imprisonment 
of either description for a term which may extend to live years, and 
shall also be liable to fine. 

Notes.— This section is intended to punish persons who are traders in debased 
or altered coin . — Morgan and Macpherson. 

Procednre.—Cognizable—Warrant— Not bailable — Not-compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 

251 Whoever having coin in his possession with respect to which the oif-? 

ence defined in section 247 or 249 has been co- 


pS?e‘s7ed wkh toowkdge thft and having known at the time when he 

it is altered. became possessed of such coin that such offence 

had been committed with respect to it, fraudu^ 
leiitly or with intent that fraud may be committed, delivers such coin to any 
other person or attempts, to induce any other person to receive the same, shall 
be punished with imprisonment of either description for a term which may 
extend to ten years and shall also be liable to fine. 

Punishment.—The section does not require that a sentence of fine as well as of 
imprisonment should be awarded. The former sentence is optional, i Weir, 223. 

Notes.—If an accused person clips and cuts away a coin and makes up the defi - 
dent weight by solder with the intention of subsequently delivering it to a bank, he 
is certainly guilty of fraudulently defacing a coin even though on a previous occasion 
they had been used as a wearing ornament 48 A. 603=27 Cr. L. J. 436=1926 AIL 
321. 

Procediire.—Cognizable— Warrant— Not-bailable—Not-compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the filrst class. 

252. Whoever fraudulently, or with intent that fraud may be committed, 

Possession of coin by per- possession of coin with respect to which 

son who knew it to be altered . oiience defined in either of the sec- 
when he became possessed tions, 946 or 248 has been^ committed, having 
thereof. known at the time of becoming possessed thereof 

that such offence had been committed with res- 
pect to such coin, shall be punished with imprisonment of either description for 
a term which may extend to three years, and shall also be liable to fine. 

Procedure.— Cognizable— Warrant— Not-bailable—Not-Compoundable— Triable 

by Court of Session, Presidency Magistrate or Magistrate of the first class. 

253. Whoever fraudulently, or with intent that fraud may be committed, 

nf possessiou of coin with respect to which the 

by person who kneTit to Te defined in either of the sections 247 or 

altered when he became pos- committed, having known at the 

sessed thereof. of becoming possessed thereof that such 

offence bad been committed with respect lo such 
coin, shall be punished with imprisonment of either description for a term 
which may extend to five years, and shall also be liable to fine. 

Notes. — ^The mere possession of debased or altered coin by the professional 
dealer in such coin is hereby made punishable, although not dealing with it by deli- 
vering to others, etc, can be shown. The intention that the coin shall be used for the 
purpose of defrauding others is part of the definition. Morgan and Macpherson» 

Procedure.— Cognizable— Warrant— Not-bailable—Not-compoundable— Triable 

by Court of Session, Presidency Magistrate or Magistrate of the first class. 

254. Whoever delivers to any other person as genuine, or as a coin of a 

1- r * • different description from what it is, or attemnts 

which, when first possessed, peison to receive as genuine, or as 

the deliverer did not know to ^ different coin from what it is, any coin in 
be altered. respect of which he knows that any such opera- 

tion as that mentioned in sections 246, .247, 248, 
or 249, has been performed, but in respect of which he did not, at the time 
I. P. Code— 31 



Counterfeiting 

stamp. 


‘Cognizable — ^Warrant — Bailable — Not-compoundable — Triable — by 
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when be took it into his possession, knows that such operation had been 
performed, shall be punished with imprisonment of either description for a 
term which may extend to two years or with line to an amount whicli^ may 
extend to ten times the value of the coin for which the altered coin is 
passed, or attempted to be passed. 

Hotas. — The person punished is he who, not being a dealer in debased or altered 
coin, but having such coin in his possession, passes it off, or attempts to pass it off 
to others. By Act 11 ! of 1906, coins of certain denominations are made^ legal tenders 
provided they have not been diminished below certain weight. It will be observed 
that the Code does not make the circulation by innocent holders of coin which has 
been debased or reduced below its proper weight an offence, when those holders are 
unaware that it hcas been so debased or reduced. It is an offence to pass such coin 
only when the person passing it knows that it has been diminished or altered by one 
of the operations which previous sections have made punishable . — Morgan and 
Macpherson. 

Procedure.— -Cognizable — Warrant — Nol-bailable — Not-compoundable — Triable 
by Court of Sessions, Presidency Magistrate or Magistrate of the first class. 

The remaining sections of this chapter provide for the punishment of offences 
relating to certain Government stamps. The stamps protected by these provisions 
seem to have little in common with coin, except that both may be said to be 
stamped and issued by the authority of Government. These stamps are in truth 
nothing more than impressions upon paper, parchment, or any material used for 
writing, made by Government or its officers, for the purpose of revenue, or in 
payment for service rendered. To avoid ambiguity for the use the word “stamp’' it 
should be observed that it is used throughout the following sections to designate, 
not the instrument by which a particular impression is made, nor the paper or other 
material upon which it is made, but the impression itself — the mark set upon the 
paper or other material. The Government stamps to which those sections relate, 
being stamps from which the Government derives a revenue, or which are issued 
for revenue purposes are quite distinct from stamps used by Government for other 
purposes, as stamps affixed to or impressed on property, denoting that it belongs to 
the Government . — Morgan and Macpherson. 


255 . 


Government 


Whoever counterfeits, or knowingly performs any part of the process 
of counterfeiting, any stamp issued by Govern- 
ment for the purpose of revenue, shall be puni- 
shed with transportation for life or with impri- 
sonment of either description for a term which may extend to ten years, and 
shall also be liable to fine. 

Explanation , — A person commits this offence who counterfeits by causing 
a genuine stamp of one denomination to appear like a genuine stamp of a 
different denomination. 

Perfoms any part of the process. — The impression and not the die is meant. 
It seems that some part of this impression must be, if not completed, yet sufficiently 
complete to shew the intention. — Morgan and Macpherson, The passing off of an 
one anna stamp as one rupee stamp, is not counterfeiting an one rupee stamp. 2 W. 
R. 65. The expression 'Torged stamp” in section 13 of the English Stamp Duties 
Management Act, 1891, includes a forged stamp which bears a cancellation mark. 
R,v.Lowden^ (1919)1 K. B* 144-83 L. J. K. B. 114. In an offence under this 
section, “an exact resemblance or facsimilies is not required to constitute the crime 
of forgery ; for if there be a sufficient resemblance to shew that a false making was 
. intended and that the false stamp is so made as to have an aptitude to deceive, 
that is sufficient.” R, v, CoUicott^ 2 Leach. 1044=4 Taunnt, 300. 

' Prooedure.- 
Court of Session. 

^ Oharge. — I {name andcfjlce of Magistrate^ etc.) diO h.txtby chditgt you {name of 
Ithe accused) as follows : — 

■ you on or about the day of at counterfeited (or knowingly 

d - any part of the process of counterfeiting, to wit. ) a certain stamp 
Gqverpment for the purpose of revenue, to wit and thereby committed 





ment or material for counter- 
feiting Government stamp. 


an offence punishable under s. 255 of the Indian Penal Code and within the cogni- 
zance of the Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

256 , Whoever has in bis possession any instrument or material for the 
• . r - purpose of being used, or knowing or having 

avmg possession of instru- to believe that it is intended to be used, 

for the purpose of counterfeiting any stamp 
issued by Government for the purpose of 
revenue, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

Notes.— Here the punishment is directed to the offence of attempting or pre- 
paring to counterfeit. The possession of an instrument by which the counterfeit 
stamp impression is made, with a criminal intention, or even the possession of any 
material with the like intent is punished. Morgan and Macpherson. 

Instrument. — It may denote a die or similar instrument, the mere possession of 
which, if not satisfactorily accounted for, may prove an intention to use it for the 
purpose of counterfeiting— '‘The proprietor of a newspaper which circulated 
amongsts stamp collectors had in his possession a die, which he had ordered to be made 
for him abroad. From this die representations of a current Cape of Good Hope postage 
stamp could be produced. The only purpose for which he had ordered, or had in 
his possession, the die, was for making upon the pages of an illustrated stamp Cata- 
logue, or newspaper, illustrations in black and white, and not in colours, of the stamp 
in question ; such catalogues were intended for sale only to stamp collectors and 
others as part of the newspaper. Upon a special case the Court held that the 
possession of the die for making a false stamp known to be such to its possessor, was, 
however innocent the use that he intended to make of it, a possession without lawful 
excuse within section 7 (c) of the Post Office Protection Act 1884*^ Russ Cr. p. 
1716 Citing, Dickens V, & 7 /, (i8g6) 2 Q, B. 310. 

Material for etc.— May include the paper on which (or some one) of the 
ingredients (in a more or less forward state of preperation) whereby the impression 
is made. The possession of such materials can of course be punishable under this 
clause only where the criminal purpose is established to the satisfiaction of the 
Morgan and Macpher son. 

257 Whoever makes- or performs any part of the process of making, 

. or buys, or sells, or disposes of, any instrument 

Making or_ selling mstrument the purpose of being used, or knowing or 

having reason to believe that it is intended to 
be used, for the purpose of counterfeiting any 
stamp issued by Government for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 

Procedure.— Cognizable — Warrant— Bailable-^Not-compoundable— Triable by 
Court of Session. 

258 . Whoever sells, or offers for sale, any stamp which he knows or ha^ 

^ ■ r reason to believe to be a counterfeit of any stamp 

issued by Govemment for the purpose of revenue, 

^ shall be punished with imprisonment of either 

description for a term which may extend to seven years, and shall also be liable 
to: fine.:. '' ; 

Procedure. — Cognizable — Warrant— Bailable — Not-compoundable— Triable by 
Court of session. 

259 . Whoever has in his possession any stamp which he knows to be a 

. r counterfeit of any stamp issued by Government 

terftrGov^ernmenrstalp““ purpose of revenue intdntog to use ^ 

dispose of the same as . a genuine stamp, or m 

order that it may be used as a genuine stamp, shall be punished, with imprison- 
ment of either description for a term which may extend to seven years, and 
shall also be liable to fine. 


for counterfeiting 
stamp. 


Goverraent 
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Procedure.— -Cognizable— "Warrant—Not-bailable—Not-compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 


Using as genuine a Govern- 
ment stamp known to be coun- 
terfeit. 


260. Whoever uses as genuine any stamp, knowing it to be a counter- 
feit of any stamp issued by Government for the 
purpose of revenue, shall be punished with im- 
prisonment of either description for a term which 
may extend to seven years, or with fine, or with 

both, 

Hotes.— Alteration of used stamps so as to resemble genuine unused stamps 
amounts to counterfeiting within section 28 of the Indian Penal Code and the Stamp- 
Vendor who does so is guilty of an offence under s, 200 I. P. Code. 60 Ind. Gas. 
785-22 Cr. L. J. 289. 

Procedure.— Cognizable — Warrant — Bailable — Not-compoundable — Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 


261. Whoever fraudulently, or with intent to cause loss to the Govern- 
ment, removes or effaces from any substance, 
bearing any stamp issued by Government for the 
purpose of revenue, any writing or document for 
which such stamp has been used, or removes 
from any writing or document, a stamp which 
has been used for such writing or document in 
order that such stamp may be used for a different 
writing or document, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both. 


Effacing writing from subs- 
tance bearing Government 
stamp, or removing from 
document a stamp used for it, 
with intent to cause loss to 
Government. 


Procedure.— Cognizable — Warrant — Bailable — N ot-compoundabl e— Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 


262. Whoever fraudulently, or with intent to cause loss to the Govern- 
... ^ , ment, uses for any purpose a stamp issued by 

known®' to havrb“ n S Government for the purpose of revenue, which 

he knows to have been before used, shall be 
punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine, or with both. 


Gist of tlae^ offence. — It is incumbent on the prosecution, where, the person is 
charged under this section, to bring home to him, not only that he used the stamp 
with the knowledge that it had been before used, but also that he used it fraudu- 
lently or with intent to cause loss to the Government. The intent to defraud or to 
cause such loss cannot be assumed. A. W. N. 1881, 56 ; Rat. Un. Cr. C. 145* 
The provisions of s. 37 of Act XIV of 1866, enacts that postage stamps shall be 
considered as stamps issued by the Government for the purpose of revenue within 
the meaning of the Penal Code. Hence, though an accused may have been ignorant 
of the law, he must have known that using a stamp twice was defrauding the Govern- 
ment and may therefore, be rightly convicted under this section. 5 C. P. L. R 

Cr.; 43; 


Procedure. — Cognizable — Warran t— Bailable — Not-compou ndable — T riable by 
Presidency Magistrate or Magistrate of the first or second class. 


263. Whoever fraudulently, or with intent to cause loss to Governraeiiti 

Erasure of mark denoting “ Troves from a stamp issued by 

that Stamp has been used. Government for the purpose of revenue, any 

mark, put or impressed upon such stamp for 
the purpose of denoting that the same has been used or knowingly has in his 
. , possession, or sells or disposes of, any such stamp from which such mark has 
been erased or removed, or sells or disposes of any such stamp which he 
> knows to have been used, shall be punished with imprisonment of either 
description for a term which may extend to three years, or with fine, of 
with ' 
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Procedure,-— Cognizable — Warrant— Bailable — Not-compoundable— Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 

263A. (1) Whoever- 

(a) makes, knowingly utters, deals in, or sells any fictitious stamp, or 
knowingly uses for any postal purpose any fictitious stamp, or 
(d) has in his possession, without lawful excuse, any fictitious stamp, or 
(c) makes, or, without lawful excuse, has in his possession any die, 
plate, instrument, or materials for making any fictitious stamp, 
shall be punished with One which may extend to two hundred rupees. 

(2) Any such stamp, die, plate, instrument or materials in the possession 
of any person for making any fictitious stamp, may be seized, and shall be 
forfeited. . 

(3) In this section ^'fictitious stamp*’ means any stamp falsely purporting 
to be issued by Government for the purpose of denoting a rate of postage, 
or any facsimile or imitation or representation, whether oa paper or other- 
wise, of any stamp issued by Government for that purpose. 

( 4 ) In this section and also in section 255 to 263 (both inclusive), the 
word ‘^Government,” when used in connection with, or in reference to, 
any stamp issued for the purpose of denoting a rate of postage, shall, notwith- 
standing anything in section i 7 , be deemed to include the person or persons 
authorized by law to administer executive government in any part of India, 
and also in any part of Her Majesty*s dominions, or in any foreign country. 

Legislative changes.— Section 263A has been added by Act III of 1895 s. 2. 

Procedure. — Cognizable — Warrant — Bailable — Not-compoundable — Triable by 
Presidency Magistrate or Magistrate of the first class. 


CHAPTER XIIL 


Of Offences relating to weights and Measures. 

264 . Whoever fraudulently uses any instrument for weighing which he 
^ , r r K • knows to be false, shall be punished with 

Fraudulent use of fa se ms- iQijpj-isonment of either description for a term 
trument for weighing. which may extend to one year, or with fine 

or with both. 

Scope of the chapter.— The offences punishable by this chapter are not 
defined with reference to any precise standard of weight or measure established by 
law. A false weight or measure here signifies that — taking the law or the ordinary 
usage of the place, or the common understanding of the parties to have fixed on a 
certain known instrument of weight or measure, with reference to which two persons 
deal together— the false dealer by. deceit substitutes another weight or measure, in 
order to defraud. The intention to defraud, or that the false weight or measure 
shall be used by other persons in order to defraud, is an essential part of the offence. 
The balance or scales, weights, etc, used may be and are probably often of the rudest 
construction. When their defects are visible to a purchaser, and there is no attempt 
to conceal them, there can be no reason for imputing an intention to defraud. On 
the other hand, the use of a false balance artfully contrived to elude detection, carries 
with it a strong presumption that it is used in order to dQfrsiud.— Morgan and 
Macpkerson. The section relating to weights make no mention of standard weights. 
In every place there are well known customary weights and if any resident of the 
place or other person, knowing that a weight is less than the customary weight 
which it purports to be, uses the weight dishonestly he commits a fraud and may be 
punished under this chapter. L. B. R. {1893-1900) 354 . Intention is an essential 
part of the offence. 18 W. R. Cr. 7, 

Prooedtir0.—Non-cogni2able— Summons — Bailable-^Not-compoundable— Tria-*^ 
ble by Presidency Magistrate or Magistrate of the xst or 2nd class and is triable 
summarily. 
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Q-hwgQ—l {name and office of Magistrate, etc.) h.tt€by charge you {name of 

accused) as follows 

That you on or about the day of at fraudulently used a certain 
instrument for weighing, to wit knowing the same to be false ^at the tune of 
using it, and thereby committed an offence punishable under s. 264 of the Indian 

Penal Code, and witbin my cognizance. 

And i hereby direct that you be tried on the said charge. 

Intent.— Where the accused was charged under this section, with fraudulently 
using a false weight, the weight being a five seer weight and being one tola or one 
rupee short that the weight in question could not be regarded as a false weight 
in the sense of this section.— A. W. N. 1883, 224, 

265 Whoever fraudulently uses any false weight or false measure of 

length or capacity, or fraudulently uses my 
Fraudulent use of false or any measure of length or capacity, 

weight or measure. ^ different weight or measure from what it is, 

shall be punished with imprisonment of either description for a term which 
may extend to one year, or with fine or with both. 

Notes,— Where no standard is prescribed, it is clear that no presumption of 
fraud can arise, and a conviction under this section cannot be sustained. U. i 5 . K. 
1908. 3rd Qr. Penal Code 17-9 Cr. L. J. 415. A conviction under th|f seaion can- 
not be maintained where there is no complaint by a purchaser. 38 P. W. K. 1905 
Cr =0 Cr. L. J. 4. No offence committed where the weights have been used 
openly and ignorantly, i Weir, 233, Where an accused person, a butter, milk 
seller sells butter, milk by means of an unstamped measure, a conviction under tms 
section is not maintainable unless the evidence discloses fraud or falsity of the 
measure. i Weir, 223. To ascertain whether a measure is false or not, the only 
proner test to apply is that of measure, and the same article must be measured m 
each case and proof "should be adduced that this has been done. The weight of the 

grain that a measure is found to hold is no evidence of us capacity as connate 
with that of another measure, unless the very same gram is used. Rat. Un. 
q8q Selling liquor in a glass which is not of prescribed measure is not an 
under this section. Rat. Un. Cr. C, 386. Seller must take proper care to see that 
the weights are free from defect, i Weir, 265. It is the duty of the prosecution, in 
the case of a charge under s. 265 of the Penal Code to have some evidence to 
prove that the accused knew the measure to be incorrect when he got n or 
that, before he used it, he tampered with it ; if there is no evidence on these 
points, the Court should not presume fraudulent intention on the part of the 
accused so as to convict them under this section, 116 Ind. Cas. 671 — 30 L.. J. 

692=-A. 1 . R. 1929 Nag. 239=1929 Cr. C. 263. 

Procedure.— Not-Cognizable Summons — -Bailable Not-compoundable— 

Triable by Presidency Magistrate or Magistrate of the first or second class ana is 
triable summarily. 

266 . Whoever is in possession of any instrument for weighing, or of any 

weight, or of any measure of length or capacity, 
Being in possession of false knows to be false, and intending that 

weight or measure. fraudulently used, shall be 

punished with imprisonment of either description for a term which may extend 
to one year, or with fine, or with both. 

Fraudulent Intention.— A fraudulent charge should be charged and proved. 
T H C Cr 181. As in the case of a false coin, a weighty circumstance of sus- 
Dicion is by the section made part of the definition of an offence. It is the intention 
tiiat the false instrument shall be used to defraud, that is material. The proof of 
such intention must as in other cases, be made out to the satisfaction of the Court. 
The mere possession of the false instrument, if such possession cannot be satisfactorily 
explained and accounted for, is sufficient ground for presuming an intention to use 
: ' it fraudulently . — Morgoifi Macplierson, A person who represents himself, a 

using a measure of a particular standard, is bound to see that the measure he uses is 
correct hccqfdmg to- that standard, i Weir, 225. To support a conviction under this 
section, it is not enough to prove the mere possession of scales cr their use, witii a 
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String not accurately tied at tlie centre of the beam, but which can be sifted at any 
time and may some times have been accurately tied. It is necessary to prove that 
the accused knew the scales to be false and intended to use them fraudulently. Rat, 
Un. Cr. C. Si4=Cr. Rg. 36. of 1890. A necessary ingredient of an offence under 
this section is fraudulent intent. 15 A. L. J. 897 — 40A. 84=19 Cr. L. J. i 45“43 fnd. 
Cas. 433. So where both purchaser and seller are aware of the actual measure 
used there can be no question of fraudulent intent. Ibid, Under this section it must 
be proved that the accused knew the measure to be false and he intended to use it 
frauduk ii Mys. L. J, 291. / 

Prooediire.— Non-Cognissabie“™^Summons — — Bailable-r!—-Not-compoiindable — 
Triable by Presidency Magistrate or Magistrate of the first or second class and 
is triable . summarily. 

267 . Whoever makes, sells or disposes of any instruments for weighing, or 
Making or selling fake or any measure of length or capacity, 

weight- nr measure ^ which he knows to be false, in order that the 

same may be used as true, or knowing that the 
same is likely to be used as true, shall be punished with imprisonment of 
either description for a term which may extend to one year, or with fine, 
or with both. 

Procedure. — Non-cognizable Summons — -^Bailable-——- Not- com poundable — 

Triable by Presidency Magistrate or Magistrate of the first or second class. 


CHAPTER XIV. 


Of offences affecting the public health, safety, convenience, 
decency, and morals. 


268 . A person is guilty of a public nuisance, who does any act, or is guilty 
_ . . xd an illegal omission, which causes any 

Public nuisance. common injury, danger or annoyance to the 

public or to the people in general who dwell or occupy property in the vicinity, 
or which must necessarily cause injury, obstruction, danger, or annoyance to 
persons who may have occasion to use any public right* 

A common nuisance is not excused on the ground that it causes some con- 
venience or advantage, 


Encroachment on street.— An encroachment by a private person building 
over a part of a public street is a ‘‘public nuisance' within the meaning of this section. 
7 M. L. J. 95 J but see i Weir, 252. Vitiating the atmosphere so as to make it 
noxious to health is an offence under this section, i Weir, 242. Where a person 
obstructs the whole width of high way the public has a right to pass over, he can be 
convicted of an offence under section 268 punishable under 3.290 of the Penal 
Code. I Weir, 232. 

An obstruction to a tidal navigable river by placing a bamboo dam across the 
river for the purpose of fishing, although leaving a narrow opening for the passage 
of boats, but kept closed otherwise, is a public nuisance under section 268 of the 
Code. 14 C 656. 

An act or omission causing injury which affects only the owners of one property, 
but not a number of persons will not amount to a public nuisance, i Weir, 29. 

The making of boras, or enclosures, on land comprised in the of 

the village is not punishable under section 268, without proof that such boras 
are a ^ public nuisance. In order to constitute a public nuisance, the particular way 
in which the obstruction has been caused must be definitely proved. 8 P. R. 
1896 Cr. 

Where the lambardars who were used to make sanitary arrangements on the 
occasion of the holding of a fair at a certain village, were found to have omitted to 
make the arrangement on a certain year, held, that they could not be convicted of 
an offence under s. 268 L P. Code, n P. R. 1875 Cr. 

Where the use of premises gives rise to “public nuisance’’ it is, generally the 
occupier for the time being who is liable for it, and nor the absent proprietor, 46 

c. 515- ■ , - ■ 
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If any portion however small, of a public street is encroached upon the inevitable 
result must be to cause obstruction to persons who may have occa sion to use the 
highway, for the public is entitled to use every such of road that has been dedicated 
to'^tbe public. Hence the person who makes the encroachment is liable. 6 Lab* 
203 = 86 Ind. Cas 1006 = 26 Cr. L. J. 942 = 26 P. L. R. 127 = A. 1 . R. 1925/ha^ 
Allowing a prickly pear to spread on to a road used by the public is a public 
nuisance within the meaning of s. 268. A. 1 . R. 1928 Mad. 1235 = 55 M. L. J. 
715 = 28 L. W. 621. A public officer’s right to prosecute as a member of the 
public is not taken away because he did not profess to complain as an ordinary 
person but as a public officer. Ibid. Slaughtering of cattle in a village in a 
particular area surrounded by walls is not necessarily a public nuisance. A. I. R. 
1929 Lab. 252=30 Cr. L. J, 660=116 Ind. Cas. 705. Obsiriiclion of a natural 
channel resulting in inundation of large areas in several villages is a public nuisance, 
A. I. R. 1927 Oudh, 122=40. W. JSE- 75 = 28 Cr. L. J. 203 = 99 !nd. Gas. 939. 
Unless there is public nuisance Hindus have unrestricted right of worship in temples. 
A. I. R. 193 All. 674=53 A, 836=1931 A. L. J. 624=137 lud. Gas. 587. Annoyance 
caused to religious ideas by innocent acts of others is not nuisance. Ibid, 

Scop6,*^**To constitute a public nuisance there must be some act or illegal 
omission, injurious, daiigerous, or annoying, not merely to an individual or a small 
number of persons, but to the public at large or to some class of the public,— such as 
the neighbouring community, or those who dwell or occupy property near the place. 
There are many things, which may be nuisances and are offences when done in 
populous places, although they are either innocent or not deemed diserving of 
punishment when done in a retired locality. Suppose a house in the country is used 
for the purpose of carrying on a dangerous trade, or one which renders the air 
unwholesome or disagreeable to' the "senses ; — or suppose a private way leading to 
a house is obstructed or made dangerous.— the injury or annoyance, if it affects 
only the residents of two or three other houses, will not necessarily make this a 
public nuisance, 

‘‘It is not easy to say how many persons must suffer, or be in danger of suffer- 
ing, to make a nuisance public or common. But it seems the thing done, though 
the general public need not be actually injured by it, must be of a nature to produce 
injury, annoyance, etc. to all and must do so in fact to all who are in the particular 
locality or otherwise within the influence of the act. He who indecently exposes his 
"person to a single individual, though it be in a public place, yet not within public 
view, is not punishable for a nuisance. But if the exposure were to several, or .if 
many could have seen it, being public, if they had looked, the offence here defined 
would be committed. The nuisance may be caused by doing a thing which is 
injurious or annoying, or by neglecting to do that which the public health or safety 
requires to be done, for example, by keeping a house, etc. in a filthy state, neglecting 
ordinary precautions, during repairs, etc. In the latter case the omission must be 
“illegal.*’ See also 21 A. L. J, 772. 

“The following are instances of public nuisances : obstructions of highways, 
navigable rivers, and the like injuries to such ways and places ; neglect or refusal 
by those whose duty it is so to do, to keep them in repair ; the carrying on, in 
populous localities or near a high way, of trades or occupations injurious to health or 
comfort , making great noises to the disturbance, to the neighbourhood ; keeping 
large quantities of gun powder in populous places to the danger of the public safety ; 
and other acts of a similar tendency.” 

‘‘The latter clause of the definition seems to comprehend such nuisances as 
obstruction to publice roads navigable rivers, etc. In such nuisances it does not 
seem to be essential to show actual injury or annoyance etc., to persons who use the 
road. It is sufficient if the obstruction is calculated to injure all who may choose 
and have a right to use the way. And the person causing the obstruction or other 
nuisance, cannot excuse it by showing that, in other respects, and on the whole, 
his act has worked some advantage or improvement, — ^as that he has opend a better 
way, or has improved, the navigation of a river etc. But in considering whether 
an act or omission which causes injury etc., in a slight degree, or in some extreme 
cases only, and as an uncertain and rare consequence, amounts to a public nuisance, 
the general exceptions contained in section 95 iiiust be remembered. 

44. “The gerieral punishment provided for committing public nuisance is not 
appltehle TO acts which are otherwise expressly made punishable. This chapter 
contains >|>tqyisions, for the punishment of many acts as those ahove 
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mentioned and to those tlios specifically dealt with, the section 290 is inappli- 
cable— 'Wo rg-an and MacpJmrson. A prosecution under s* 26S of the Indian 
Penal Code is not illegal on the ground that^ the proceedings have not 
been previously taken under Ch. XX of the Criminal Procedure Code. Rat 
Un. Cr. C. 23. Gambling in a place where the Gambling Act is not in force 
is not an offence under s. 268, Penal Code. 7 C. W. N. 710 ; 16 P. R. 1867 Cr, 
This section contemplates acts which cause common injury, etc., to the public, or 
to the people in general, who dwell or occupy property in the vicinity, or which 
must necessarily cause injury etc., to persons using public rights, i L. B. R. 313. 
Every act which causes an offensive odour does not constitute an offence of public 
nuisance. The injury, danger or annoyance, referred to in s. 268, should also be 
proved. Rat. Un. Cr. C. o. Acts calculated to oppose the sentiments of a class do not 
necessarily amount to a public nuisance. A. W. N. 1908, 64.= 5 A. L. J. 147 = 30 A, 18 r. 

In order to constitute a nuisance, there must be not merely a nominal, but such a 
sensible and real damage, as a sensible person would find injurious. 12 B, 437. 

A Mahomedan does not commit an offence under this section by slaughtering 
cows in his own compound. 10 A. 44= A W. N. 1887, 23. 

It is obvious from the wording of this section, that it was not intended to apply 
to acts or omissions calculated to offend the sentiment of a class. 7 M. 590. 

Where three prostitutes in a public road solicited a passer-by to go with them for 
the purpose of prostitution, held, that this act did not amount to a public nuisance 
within the meaning of this section. 22A. II3 = A. W. N. 1899,215. 

The working of rice-husking machines throughout the whole night in a residential 
quarter being injurious to the comforts of the neighbourhood is a public nuisance 
within the meaning of section 268 I. P. Code, 9 P. R. 19^4 Cr.==69 P- E. R. 1904= 
s Cr. L. J. 512. Allowing accumulation of filth and manure by certain villagers in 
their village could not be construed into an act likely to spread the infection of 
dangerous disease within the meaning of s. 269. 25 P. R, 1872 Cr. Leaving plague- 
shed and travelling by rail agfainst an order is an offence under this section. 22 P. 
R. 1902 Cr, When offence of nuisance is committed in French territory a Magis- 
trate of British India has no jurisdiction to try the offence simply because that some 
people living in British territory are annoyed by it A. L R. 1935 Mad. 189. 

269. Whoever unlawfully or negligently does any act which is, and 

which he knows or has reason to believe to be, 

_ Negligent act likely to spread ij[.eiy to spread the infection of any disease 
infection y any disease dang e- dangerous to life, shall be punished with itnpii- 
^ sonmentof either description fora term which 

may extend to six months, or with fine, or with both. 

Comment.— To support a conviction under this section, it must be established 
not merely that the act committed by the accused person was prejudicial to health 
but that it was likely to spread the infection of some particular disease dangerous to 
life, and that the accused person knew or had reason to believe it to be likely to 
spread that disease. 7 C. P, L. R. Cr. 5. ‘^If a man is attacked by a contagious and 
deadly disease and needlessly goes abroad with it in the public way or if a person 
carries out a child so infected, he does what he may be supposed to know to be 
likely to spread the infection. And unless some lawful occasion or reason for his 
conduct can be shown, as that the sick person had been directed to be removed to a 
hospital, and that the removal was performed with due caution, the act will be an 
offence punishable under th»s section'^— Morgan and MacJ>herso?i. Soaking paddy 
in dirty water is not an offence under this section, i Weir. 227. In order that there 
may be a conviction for inoculation under this section, it must be shown that the 
act is done, if not unlawfully, at least negligently, and the mere performance of 
inoculation is not punishable under the above section. U. B, R. (1897 — 1901) VoL 
1. 280 ; see also i Weir. 226. Knowledge or belief that an act is likely to spread 
infection is necessary, in addition to the illegality of the act to support a conviction 
under s. 269—1 Weir. 226 ; see also 7 M. 276=1 Weir. 226. Where the prosecution 
has adduced evidence to show ftima facie that the accused was guilty of negligence, 
the burden of proving that the proper precautions were taken lies upon the accused. 
12 M. L. T. 664=14 Cr. L. J. 45=18 Ind. Cas. 269. Where a mother kept her 
daughter suffering from small-pox, confined to the house and opposed her removal 
to the hospital, unless she accompanied her, and there was no evidence to show that 
her lodgers or boarders were kept in the house, held^ that she had not committed any 
offence under s. 268 and that her act was not an unlawful and negligent act within 

I, P. Code --«!'32 



iiP3cbii:fS' 


THE INDIAN PENAL CODE. 


[S. 272. 


the meaning of s. 269. 24 C. 494= • ^ C. W. N. 274. This section does not apply in 
case of omission to take sanitary precautions in a brick field by licence leading to 
' GUt-break of cholera. A. L R. 1923 Rang. .I40«= 2 Bur. L. J. :ir«25 Cr. L. J. 586 = 81 
Ind. Cas 74. When the accused was directed by the Health officer of Madras City 
to remove his small-pox striken child to an isolation Hospital but the accused re- 
moved him to a separate and isolated house, he has not done any act negligently to 
spread dangerous disease. 38 M. L. J. 80=26 M. L. T. 386=20 Cr. L. J, 7^5“ 53 
Ind Cas. 689. 

Prooedtire.— Cognizable— Summons— Bailable— Not-compoundable— Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

Charge. — I {mme and office of Magistrate) charge you (name of the accused) as 
follows. 2— ' ' 

Thatyou , on or about the day of at unlawfully (or negligently) 
did an act to wit knowing (or having reason to believe) that the said act was 
likely to spread infection of a disease which is dangerous to life and that you 
thereby committed an offence punishable under s. 269 of the Indian Penal Code and 
within my cognizance. 

And I hereby direct that you be tried on the said charge, 

270. Whoever malignantly does any act which is, and which he knows or 
, has reason to believe to be, likely to spread 
in^ctl^of aS infection of any disease dangerous to life, 

oustTfe ^ ^ shall be punished with imprisonment of either 

description for a term which may extend to two 

years, or with fine, or with both. 

Scope. — The offence here is an aggravation of that which is punished by the 
preceding section. The malignant intention to spread the infaction is part of the 
definition. Suppose a person having smalj-pox is exposed in a-public street, either 
to excite charity or because, through fear, he has been removed from a house where 
he was lodged, the offence committed by those who exposed him would not probably 
come within this section. Morgan and Macphersonh 

Procedure. — Cognizable — Summons— Bailable— Not-compoundable — Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

^71. Whoever knowingly disobeys any rule made and promulgated by 
. ^ the Government of India, or by any Govern- 

quaran me- pitting any vessel into a state of 

quarantine, or for regulating the intercourse of 
vessels in a state of quarantine with the shore or with other vessels, or for 
regulating the intercourse between places where an infectious disease prevails 
and other places, shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine, or with both. 

Procedure. — Non-cognizable — Summons — Bailable-Not-compoundable — -Tri- 
able by Presidency Magistrate or Magistrate of the first or second class. 

272 . Whoever adulterates any article of food or drink, so as to make such 

article noxious as food or drink, intending to 
to sell such article as food or drink, or knowing 
it to be likely that the same will be sold as food 
or drink, ahall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 

Notes. — ^The mixing of noxious ingredients in food or drink, or otherwise render- 
ing it unwholesome by adulteration, whether it be intended for the use of man or of 
any animal, is hereby punished — Morgan aad Macpherson. Mixing water with milk 
intending to sell the compound is, in itself, no offence under s. 272, in the absence of 
anything to show that such milk was rendered noxious as food or drink by the 
admixture of water, i L.B.R. 1 53. The expression “noxious as food’’ means unwhole- 
some as food or injurious to health and not repugnant to one’s feelings. 21 A. L. J. 
875=9 O. & A. L. R. 982 ; 83 Ind. Cas. 1004=26 Cr. L. J. 220= A. 1 . R. 1924 All. 

fat with ghee and selling the mixture is not selling article 


Disobedience to 
rule. 


Adulteration of food or drink 
intended for sale. 



Procedure.— Non-cognizable— Summons— Bailable— Not-cotnpoundable— Triable 

by Presidency Magistrate or Magistrate of the first or second class. 
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Prooecinre.“--Non-cogiii2abIe~-Summons~BaiiabIe — Not-compoundable- — Tri- 
able by Presidency Magistrate or Magistrate of the first or second class. 

273. Whoever sells/ or offers or expose for sale, as food or drink, any 
^ • r j j - 1 article which has been rendered or has become 
noxious, or is in a state mint for food or drink, 
knowing or, having reason to believe that the same is noxious, as food or drink, 
shall be punished with imprisonment of either description for a term which may 
extend to six months or with fine which may extend to one thousand rupees, or 
with both. , 


Noxious.— The word “noxious*^ means harmful to health or unwholesome. In 
the absence of evidence to show that the adulteration of ghee with vegetable oil was 
such as to render it noxious in the above sense, such adulteration cannot be held to 
constitute an offence, under this section. I2 C. W. N. 6o8 ; 26 A. 3^7 5 28 A. 
312. 


Scope,— Whether it has been adulterated .so as to become noxious, or has be- 
come unfit for food or drink by decay, etc., or has never been fit for food, — a sale or 
attempt to sell any such article by one who knows its noxiousness, is an offence if 
he offers it for sale as food or drink- The purpose for which the sale is made is all 
important. Suppose meat to be sold as food for dogs and not for man, it may be 
that it would not be unfit for the purpose intended, although not sufficiently good for 
the food of man . — Morgan and Macpherson, See also 3 P. R. 1908 Cr. There is no 
warrant in law for the presumption that the accused knew or had reason to believe 
that an article of food would be unfit for consumption and like other ingredients of 
the offence, this has to be proved. A. I. R- 1922 AIL 273. As regards whether 
mixing water with milk is an offence under this section. Vide, A. I. R. 1926 Lah. 49. 
A person cannot be convicted of an offence under this section for selling wheat con- 
taining a large admixture of extraneous matter/^. dust wood, matches, charcoal, 
black-seeds, etc. 6 Bom. L. R. 520=1 Cr. L. J 618. Toddy in which worms have 
germinated is noxious and unfit for drink, i Weir. 228. In order to convict a person 
under this section the offence must be complete, i Weir, 227. Exposing for sale milk 
mixed with water is not an offence under this section as the mixture is not noxious or 
injurious as food or drink. 89 Ind. Cas. 961 = 26 Cr. L. J. 1441 ; see also i Weir, 
228. 


274. Whoever adulterates any drug or medical preparation in such a 
^ manner as to lessen the efficacy, or change the 

Adulteration of drugs. operation of such drug or medical preparation, 

or to make it noxious, intending that it shall be sold or used for, or knowing 
it to be likely that it will be sold or used for, any medicinal purpose, as if it 
had not undergone such adulteration, shall be punished with imprisonment 
of either description fo a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

Procedure.— Not-cognizable — Summons-— Bailable- — Not-compoundable— Tri- 
able by Presidency Magistrate or Magistrate of the first or second class. 


275. Whoever, knowing any drug or medical preparation to have been 

adulterated in such a manner as to lessen its 
Sale of adulterated drugs. efficacy, to change its operation, or to render it 

noxious, sells the same, or offers or exposes it for sale, or issues it from any 
dispensary for medicinal purposes as unadulterated, or causes it to^ be used 
for medicinal purposes by any person not knowing of the adulteration, shall 
be punished with imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 


Procedure. — Non-cognizable— Summons — Bailable — Not-compoundablC’ 
by Presidency Magistrate or Magistrate of the first or second class. 


Triable 
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276. Whoever knowingly sells, or offers' or exposes for sale® ■ or issues 
'.from a dispensary for, medicinal 'purposes,, any 
Sale of drug as- a -ditiernt ■ or medical preparation, as a different drug 
drug or preparation. or medical preparation, shall be punished with 
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iraprisonnient of either description for a term which may extend^ to sw 
months, or with fine which may extend to one thousand rupees, or with both, 

Prooeduro. — Non-cognizable — Surnrnons----Bailable Not-compoundable 'Tri- 

able by Presidency Magistrate or Magistrate of the first or second class. 

277, Whoever voluntarily corrupts or fouls the water of any public spring 

or reservoir, so as to render it less fit for the pur™ 
Fouling water^ of public ^^ich it is ordinarily used, shall be 

spring or reservoir. punished with imprisonment of either description 

for a term which may extend to three months, or with fine which may extend io 
five hundred rupees, or with both. 

Corrupts or fouls.—The expression must be taken in its literal sense and not 
in its artificial sense. 13 C. P. L. R. 92 j2 Bom. L. R. 1078. 

Public spring The term “public spring” does not include a continuous stream 
of water running along the bed of a river. 4 M. 229= i Weir, 230 ; Rat, * 

am Rat. Un. Cr 14 ; 2 C. 383 5 6 Bom. L. R. 52. The water must be for public use 
Spring and reservoirs are alone mentioned. The provision therefore does not extend 
to the waters of rivers, etc., although they may ordinarily be used for drinking and 
other domestic purposes. — Morgan and MaCpherson. ^ ^ tt., 

The water of a nulla does not constitute a ‘‘public spring.” Rat. Un. Or. 

^ Voluntarily corrupts, etc..— In such acts as suffering the washing or refuse 
on an offensive trade to flow into a tank of drinking water, or washing skins etc, 
there cannot but be a voluntary fouling (Vide, section 39).) j ^ . 

The purpose for which the water is ordinarily used must be considered 111 detei- 
mining whether there has been voluntary corrupting within the meaning of this sec- 
tion. Morgan and Macpherson* ... 1 j 

There are two questions to be considered with reference to a charge under this 
section. The first is whether the water of the tank has been ordinarily used for 
drinking purposes, the second, whether the accused voluntarily corrupted or louled 
the water so as to render it less fit for drinking. ^ i Weir, 229. Mere angling in a 
lank is not an offence under this section, i Weir, 231 (i) ; see also i Weir, 231 (2). 
The mere bathing in a tank, not set apart by any lawful order for bathing imrposes, 
without anything further, is not an offence under the section, i Weir, 22H. Cultivat- 
ing paddy in the bed of a tank used by the public for drinking pm'poses is a nuisance 
and is punishable under ss. 277 and 291* i Weir 229. A conviction under this sec- 
tion is proper for spitting in a public well, 13 N. L. R. 68= 18 Cr. L. J. 65 o -~40 md, 
Cas. 298. 

Procedur©.“-*-CognizabIe— Summons — Bailable — Not-compoundable Triable by 
a Magistrate. 

278. Whoever voluntarily vitiates the atmosphere in any place so as 

to make it noxious to the health of persons in 
Making atmosphere noxious dwelling or carrying on business in the 

to health, neighbourhood, or passing along a public way, 

shall be punished with fine which may extend to five hundred rufjees. 

Soopo. — In several of the subsequent section of this chapter, particular acts done 
so rashly or negligently as to endanger human life or the personal safely of others, or 
as to be likely to cause hurt, are made punishable. In a latter chapter there is a 
general provision the like effect (see section 336). The offences thus made punish- 
able are completeothough no personal hurt may be sustained. Where the rashness 
or negligence causey bodily pain ( ‘hurt’’ or “grievous hurt”), it is punishable under 
sections 337 338* Where it causes death, the offender may be guilty of culpable 
homicide which will amount to. murder if the act is of that imminently dangerous and 
reckless kind which is contemplated by section 3C0. Morgan and Macpherson p. 209. 

' Section 278, L P. Code, is directed against a public nuisance, and not a private 
nuisance. Where the skull of a deceased man was thrown into a private dwelling 
house and thet;e to shew that the effect of it was to make the atmosphere 
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noxlousj held^ that the person who threw the skull could not be convicted under 's. 27B. 
10 Fat. L. T. 87 = 116 Ind. Cas. 48 = 30 Cr. L. J. 556=A.L R. 1929 Pat. 113* 

Procedure.— Cognizable-— Summons-— Bailable—Not-compoundable — Triable by 
any Magistrate. 

Notes.--^The act of performing the offices of nature in front of one’s door-step in 
a public street is not an offence under this section. Rat. Un. Cr. C. 200, 

279 . Whoever drives any vehicle, or rides, on any public way in a manner 
„ , ... so rash or negligent as to endanger human life, or 

Rash driving or ridmg on a likely to cause hurt or injury to any other 

pu ic way. person shall be punished, with imprisonment of 

either description for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

Bssentials.—To sustain a charge under this section it must be shown that there 
was rashness or negligence on the part of the rider or driver, i Weir, 232 ; 1 C, P. 
L. R. 1x2. To constitute an offence under this section, it is not necessary that actual 
hurt should be caused to a human being, it is sfficient if the accused's act is likely to 
cause such hurt or injury. 2 P. W. R. 1912 Cr. 

Scope.— This offence against the public safety is completed although rash or 
negligent act results in no injury to life or property. The cases contemplated in this 
and the following sections seem to be those in which there is indifference or rashness 
in performing a lawful act, and therefore criminality, but not in the same degree as 
where there is a determination to do wrong. If a man is so rash as to take on bimseT 
an office or duty requiring skill, which he cannot adequately discharge, his conduct has 
in it a taint of criminality, and it will be no defence to shew that he acted to the best of 
his Morgan and MacpJterson, Criminal negligence is the gross and capable 

neglect or failure to exercise that reasonable and proper care to guard against injury 
either to the public generaly or to an individual in particular which having regard to 
all the circumstances out of which the charge has arisen, it was the imperative duty 
of the accused person to have adopted. 152 Ind. Cas. 699=^934 Cr. C. 888= A. 1. R. 

1934 Rang. 194. Driving on wrong side is not always rash and negligent. Ibtd ; 

see also 146 Ind. Cas. 28 = 10 W. N. 823=^1933 Cr. C, 1275==® A. h 1933 Dudh. 391* 
Speed of thirty miles on straight and open road is not by itself excessive or rash. 
146 Ind.-Cas. 28=10 O. W. N. 823. Simply driving a cart the bullocks of which 
had no strings does not constitute an offence under this section. Rat. Un. Cr. C. 19, 
In case of rash driving the driver is liable. 14. W. R. Cr, 32. Rash driving is 
punishable even when there is no person on that part of the road. 19 B. 715* Rash 
driving on a public road causing thereby collision with, anJ injury to the ^ horse of, 
another carriage is punishable under this section. ^ 13 P. R» 1900 Cr. Where an 
accused was found guilty of rash and negligent driving under this section, he cannot 
also be convicted for mischief under s. 427. 5 S. L. R. 263=15 Ind. Cas. 808=13 Cr. 

L. J, 536. Where a person allowed his cart to proceed unattended along a road and 
run over a boy who was sleeping on the road, he could not be convicted under this 
section. Rat Un. Cr. C. 198. Where a person is driving on the wrong side 
of the road at the time of collision, he must satisfy the Court that he was not 
rash or negligent in driving on that side, 23 Bom. L. R. 352==bi Ind. Cas. 
52 = 22 Cr. L. J. 324 ; see also 84 Ind. Cas. 253^26 Cr. L. J. 253”i6 S. L, 
R. 147 ; A. I. R. 1934 Rang, 194=1934 Cr. C, 888. Where an offence falls both 
under this section or under s. 5 of the Motor Vehicles Act, the trial of the accused 
under either is legal. 23 A. L. J. 790 = 26 Cr. L. J. 1254=88 Ind. Cas. 998 = A. I. R. 

1935 A, II. 798 ; see also 23 A. L. J. 790=26 Cr. L, J. 1254=88 Ind. Cas. 998 ; but see 
136 Ind. Cas. 571 = 1932 A. L. J. 5t9=33 Cr.L.J. 309=A I.R. 1932 All 69. Where a foot 
passenger is injured owing to the rash and negligent driving on a road winch is not 
narrow, their being ample space for the driver to have passed the passanger and 
after haying knocked down leaves him where he is, the driver is guilty of a serious 
offence punishable under ss. 279 and 337 I. P. Code. 28 Cr. L. J. 894=A. I. R. 1924 
Oudh 441 = 4 O. W. N. 768=104 Ind. Cas. 910, A conviction under s. 279 I* P- 
Code cannot separately stand if the accused is convicted under ss. 337 and 304 of 
the Code. 1929 M. W. N. 395. If there is no danger to the public outside the 
car who were using the road when the car was driven rashly or negligently, no 
offence under s. 279 L P. Code can be said to have been committed. 30 Cr.L.J. 
1077=119 Ind. Cas. 536. The proviso to sub-section (i) of s. 562 of the Code must 
be read as a part of the said sub-section. It is superseded, as regards the effect 
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■ of sub-section (i A) by the words the , Court before whom be is ■ so convicted m the 
aforesaid sub-section and cannot be used so as to control those words. . A second 
class Magistrate who has convicted an accused under Penal Code, s. 229, can 
order bds release after due admonition under Cr. Pro. Code. s. 562. 47 A. 
353=26' Cr. L. J. 624=85 Ind. Cas. 848 = A. I, R. 1925 All 644. ^Where there is 
no danger to the public a conviction under this section is not maintainable. A. L R. 
1930 Sind. 64. The driver of a motor car has no business to attempt to pass a 
car in front of him, by going on to the wrong side unless when the road is so clear 
from traffic, that there can be no possible chance of an accident 22 Cr. L. J. 
324=23 Bom. L. R, 358 = 61 Ind. Cas. 52. A person driving a motor car has a right 
to expect that the persons negligently loitering on the road would make way for 
him, especially when he sees that they are aware of his approach. 30 N. L. R. 

186 = 148 Ind. Cas. 541 = 35 Cr. L. J. 696= 1934 Cr. C. 272==* A L R. 1934 Nag. 65. 

Procedure.— Cognizable — Summons — Bailable— Not-compoundable—Ttiable— 
by any Magistrate. 

280 . Whoever navigates any vessel in a manner so rash or negligent 
_ , . . . , as to endanger human life, or to be likely to 

Rash navigation of vessel. cause hurt or injury to any other person, shall be 

punished with imprisonment of either description for a term which may extend 
to six months, or with fine which may extend to one thousand rupees, or with 
both. 

Conviction. — To support a conviction under this section, it must be proved 
that the immediate cause of the accident was rashness or negligence on the part of 
of the navigator. 15 C. W. N. 835. It is the primary duty of steam vessels to keep 
out of the way of vessels lying at anchor. The fact that a lunch runs into 
a cargo-boat at anchor is in itself prinia facie evidence of negligent navigation. 
i2Cr. L. J. 582=12 Ind. Cas. 846=4 Bur. L. T. 140.^ To prove the offence of 
rash and negligent navigation under s. 280 I. P. Code, it is not sufficient to prove 
that the accused navigated the ship in an extremely slovenly manner ; it is necessary 
to prove that he navigated it so as to endanger human life or in a manner which was 
likely to cause hurt to injury or other persons or property. 19 S. L. R. 136= A. I. R. 
1925 Sind. 284=26 Cr. L. J. 1026=87 Ind. Cas. 917. 

Procedure. — Cognizable— Summons— Bailable— Not-compoundable — ^Triable by 
Presidency Magistrate or Magistrate of the first or second class. 


281 . 


Exhibition of 
mark, or buoy. 


false 


Whoever exhibits any false light, mark, or buoy, intending or know- 
. ing it to be likely that such exhibition will mis- 
lead any navigator, shall be punished with impri- 
sonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

Procedure.— Cognizable— Warrant — Bailable— Not-compoundable— Triable by 
Court of Session. 

282 . Whoever knowingly or negligently conveys, or causes to be conveyed 
^ . , for hire, any person by water, in any vessel, when 

Conveying person by that vessel is in such a state or so loaded as to 

for hire m unsafe or overload- , ... . ..u .. 

ed vessel endanger the life of that person, shall be punish- 

ed with imprisonment of either description for a 
term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

Scope.— Boatmen plying for hire on rivers, at ferries, etc., whose boats are over* 
loaded, or are not in a fit condition safely to carry passengers, are criminally respon- 
sible for their neglect. It should be proved that there was risk to life caused, and 
the circumstances from which knowledge or negligence is to be inferred should be 
shewn . — Morgan and MacpJienon. Hence of the fishery case also be convicted un- 
der this section where he does not take proper precaution to ensure that his majhis 
. . did not overload the boats though he knew that overloading is very common in 

' , . . monsoon time. 61 C. 253=38 C. W. N. 200= 151 Ind. Cas; 660=35 Cr. L. J. 1373 
! ; =1934 Cr. C. 696= A. L R. 1934 Cal 490. 

Procedure.-T-Cognizable-r Summons — Bailable— Not-compoundable-^T rible by 
Presidency Magistrate dr W of the first or second class. 



matter. 
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Whoever, by doing any act, or by omitting to take order with any 
Danger or obstruction in pub- Property in his pt^session or under his charge, 
lie way or line of navigation danger, obstruction, or injury to any per- 

son in any public way or public line of naviga- 
tion, shall be punished with fine which may exetend to two hundred rupees. 

Gist of the offence— To warrant a conviction it must be established that the 
way is a public way and the act of the accused has caused danger, obstruction, or in- 
jury to some person. 2$ €, 275 ; i Bom. L. R. 517 ; ii C. L. R. 462 ; 25 Cr. L. J. 
707 ==Si Ind. Gas. 195. Where there is no proof of obstruction caused, to a particu- 
lar person by the act of the accused, a conviction under this section cannot be sus- 
tained. i Weir. 232. ■ ■ 

Soope.- 


-Generally a man is bound to use his property so as not to injure others. 
The offence here punished is the public nuisanse of causing obstruction, etc, in a pub- 
lic way or navigable river or canal. There must be some negligent act or improper 
omission. Suppose a boat sinks in the navigable channel of a river and causes ob- 
struction or danger, — if the boat was lost by the mere negligence of those who had 
charge of it, they will be punished under this section. It seems from the terms of the 
section that there must be evidence that some person has actually suffered injury or 
been obstructed^ etc . — Morgan and Macphersoti, Under this section actual obstruc- 
tion to specific individual requires to be proved. 38 M. 305 — 29 Ind. Gas. 832. Ordi- 
narily, every shop-keeper has a right to exhibit his wares in any way he likes in his 
shop, but he must exercise the right so as not to cause annoyance or nuisance to the 
public. 13 Bom. L. R. 209=10 Ind. Gas. 804=12 Cr. L. J. 258=35 B. 368. Obstruc- 
tion to the road so as to cause danger or injury to any person using the road is 
necessary for conviction. A. I. R. 1925 Lah. 153=25 Cr. L. J. 707 = 87 Ind. Gas. 19. A 
person cannot be convicted under this section for obstruction by his contractor 
where he had not authorised the obstruction, 19 A. L, J. 125=61 Ind. Gas. 59=22 
Cr. L, J. 331. A public right of way is unconnected with any dominant tenement. 
Such right may be acquired by user of or dedication to the public in general. There 
can be no such thing in law as a public right of way constituted by dedication to only 
a section of the public. Where the evidence was not sufficient to support an inference 
of dedication for the use of the public in general or to establish a customary right of 
way the accused was not liable to be convicted for offences under s. 283 or 339, Penal 
Code, as regards an obstruction made in the road. 33 C. W. N. 915 : A. I. R. igqo 
Cal. 286, 

Prooedure—Cognizable— Summons — Bailable — Not-compoundable — Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

284 . Whoever does, with any poisonous substance, any act in a manner so 
r * J . • T. rash or negligent as to endanger human life, or 

pS?SroS.br„r » »' “ “>y m 


or knowingly or negligently omits to take such order with any poisonous 
substance in his possession as is sufficient to guard against probable danger to 
human life from such poisonous substance, 

shall be punished with imprisonment of either description for a term which 
may extend to six months, or with fine, which may extend to one thousand 
rupees, or with both. 

Notice— Suppose a deadly poison is left exposed in a place usually frequented 
by children. This, like other sections of the chapter, proceeds on the principle that 
carelessness when sufficient in degree, is to be regarded as criminal notwithstand- 
ing that it may not have occasioned hurt. In this and the following section, the offen- 
ces defined are not necessarily of the natue of public nuisances. For the offence may 
be committed in places where persons do not congregate together. It is sufficient 
that the life of a single person may be put in danger, — Morgaft and Maepherson. 

Procedure — Not-cognizable — Summons — Bailable — Not-corapoundable — Triable 
by Presidency Magistrate or Magistrate of the first or second class. 

■ , , .. 285 . Whoever does, with fire or any com- 

Negligent conduct with jes- bustible matter, any act so rashly or negligently 
^ as to endanger human life, or to be likely to 

cause hurt or injury to any other person^ 
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„ or negligently omits to take such order with any fire or any 

coa*»S= matter in hisV..esrion as is sufficient to goaid against any probable 
1 life from such fire or combustible matter, 

^"sSll be punished with imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to one thousand 

rupees, or with both. 

What constitutes offence.— In order to support a conviction under the section 

S'.srsfrs.r.irbr.7l>as'"‘i»d^^^^^^ 

life. L. B. R. (1872-1892), 411. 

Punishment-It will be. observed that the 

mient sections is directed against an act which may be dangerous or cause iiurt 10 
Siimtin life If the expression “injury to any other person” is to be undeistood to 
mpfln not onlv a personal iniury but any injury (see section 44) ^ risk^ of danger to 
property will be sufficient to make a man criminally responsible for his negligence.— 

^XVwnlrSaliouS which a fire breaks out cannot be convicted under the 
aboTl section, without proving actual carelessness or an ' I" f “’^“ee 

from which rashness or negligence can be inferred. L. B. R. (1872-1092) 134 , see 
Ss^l! B. R. (1872-1892) 569^ In order to sustain a conviction under the above sec- 
tion there must be evidence of rashness or of negligence of the accused. L. 
(1^72-1802) * I u. B. R. (1902-1903) Penal Code, 7. This section does not ren- 

der it necessary 'to show danger to human life ; it is sufficient to prove likelihood of 
?„toy"“erty° Rat. Un^Cr. C. 134. This section has no app -cation where the 
acl of the accused is wilful and not rash or negligent. Rat. Un. Cr. C. 126. 

Procedure-Cognizable-Summons-Bailable-Not-compoundable-Triable by 

any Magistrate. 

286. Whoever does, with any explosive substance, any act so rashly or 

negligently as to endanger human life, or to be 
Negligent conduct with res- qj. injury to any other person, 

pect to explosive substance. ^ 

or knowingly or negligently omits to take such order with any explosive subs- 
tance in his possession as is sufficient to guard against any probable danger to 

human life from that substance, . . ^ , 

shall be punished with imprisonment of either description for a term which 
may extend to six months or with fine which may extend to one thousand rupees, 

or with both. , . 

Knowins-ly—If a person omits to take precautions in respect of explosives in his 
posse«ision sufficient to guard against any probable danger to 

Sous of the probability of danger resulting from such omission, he knowlmgly ^es 
that which, under this section, renders him liable to punishment. If a person 
to take such precautions without such consciousness, he is liable, by reason of his 

Tiedi^ence if he “has not exercised the caution incumbent on him and which, li he 
had exercised it could heve created in him the consciousnes that his omission was 
likely to cause danger. Queen Kinpress v. Chen Chu^adu^ 8 M. 42J i Weir, 2^3. 
The first part of the section is not confined to cases where the explosive is m posses- 
sion of the accused at the time of the injury, i Weir, 236. 

Explosive substance. — A revolver is not an explosive substance within this 
section, i Weir, 235. 

Scone of the Section.— Keeping a large quantity of gunpowder or fire-works, 
etc in a populous place, even though they be not negligently kept, may perhaps cons- 
tiuue an ofience within this section. Any explosive substance kept m the possession 
of a person who knows its qualities, in whatever place it may 

guarded with a care proportionate to the risk of danger to human life which it may 
: lecasion under the first part of the section ; throwing fireworks in a 

where there are people on foot or horse back etc. may be punishable.— and 
of hurt by negligence in the use of a gun would fall within 
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the purview of s. 337 rather than s. 286 of the Indian Penal Code. 

Cr. L. J. 393 = 3 A. L, J. 332^=28 A, 464. 

Procedure — Cognizable — Summons — Bailable — Not-compoundable' 
any Magistrate. 


A. W. N. 1906, 91 
■Triable by 


287 . Whoever does, with any machinery, any act so rashly or negligently 
■KT^^r . 7 . VI to endanger human life or to be likely to 

^ ^ cause hurt or injury to any other person, or know- 

ingly or negligently omits to take such order 


pect to machinery. 


with any machinery in his possession or under his care as is sufficient to guard 
against any probable danger to human life from such machinery, shall be 
punished with imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, 
•or wiih both* . 

Note. — Where an owner of machinery employs a competent man to work it and 
leaves him unfettered, he cannot be held criminally liable for any accident, due to 
the errors of his employee. 8 P. R. 1906 Cr. Section 287 does not say ‘*any possible 
danger” and so, the owner is not required to provide perfect security against every 
possibility of danger, however remote. All that he ought to do is to take reasonable 
precautions and so much care as is sufficient to guard against such danger as can be 
expected within the bounds of probability. A. I. R. 1930 Pat. 507. Section 304A. 
only applies to such acts of the accused as are rash and negligent and are directly 
the cause of death of another person. But if death is not direct consequence, offence 
is under section 287, A person who had not taken any active part in the manage- 
ment of the mill when the death took place could not be held liable even under 
s. 287. A. 1 . R. 1930 Lah. 453 = 127 Ind. Cas. 153. 

Under his care. — The words ‘^or under his care,*' which do not occur in the 
preceding sections, are probably inserted here to include Engineers, etc, who may be 
in charge of the machinery. The law requires that there shall be a competent 
knowledge of their duty in such persons, and the words ‘^knowingly or negligently** 
must be interpreted ?iCCOxddx\%\y---Morgafi and Macpherson, 


Procedure. — Non-cognizable— Summons — Bailable — Not-compoundable- 
by Presidency Magistrate or Magistrate of the first or second class. 

288 . 


-Triable 


with res- 
pect to pulling down or re- 
pairing buildings. 


Whoever, in pulling d©wn or repairing any building, knowingly 
or negligently omits to take such order with 
Negligent conduct with res- that building as is sufficient to guard against 

any probable danger to human life from the fall 
of that building, or of any part thereof, shall be 
punished with imprisonment of either description for a term which may 
extend to six months or with fine which may extend to one thousand rupees, 
or with both. 

Such order as is sufficient. — The degree of caution is in proportion to the 
apparent necessity for it. If the building is in a retired place where there 
is no probability of persons passing by, measures of precaution may be sufficient 
which if the building is in a populous town and the repairs etc., are done 
at a time of day when the streets are usually thronged, would be wholly, inad- 
equate, The words ‘*the fall of that building,** etc., ‘‘repairs** etc., seem to exclude, the 
not improbable case of danger of life arising from the risk of the fall of scaffolding, 
and other materials, provided for repairing it — Morgan and Macphersoft, 

Procedure. — Not-cognizable — Summons — Bailable— Not-compoundable — Triable 
by Presidency Magistrate or Magistrate of the first or second class. 

289 . Whoever knowingly or negligently omits to take such order with any 

animal in his possession as is sufficient to guard 
Negligent conduct with res- probable danger to human life, or any 

pec to anima . probable danger of grievous hurt from such ani- 

mal, shall be punished with imprisonment of either description for a term which 
may extend to six monthSi or with fine which may extend to one thousand rupees 
or 


V 
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Gist of the offence— In order to convict a pepon of an offence under this sec 
tioD it must be established in the affirmative that the accused knowingly or negii- 
sently omitted to take such order with the animal in question as was sufficient to 

luard against probable danger to human life or probable danger of grievous hurt 
from sudi anir^al. It should therefore, be established in the affirmative that A^re was 
a probability that the animal would cause grievous hurt or danger lif . 

A L. 1 . 6o? : I Weir. 237 ; 5 P. R. 1904 Cr. ; Rat. Un. Cr. C. 197 ; Rat. Ln. Cr. O. 
606 Before the owner or keeper of an animal can be convicted under this sec ion 
for negligence with respect to his animal, it must be made out that ihe fn'mal wa^s 

known to be ferocious, and that it was negligently kept. L. B. R. 1872 oSo- 

In case of animals naturally fierce, all persons acquainted with their habits are aware 
that danger to human life or risk of grievous hurt will be probable consequence of 
allowinrthem to Te at large, i Weir. 238 ; i Weir. 237. In the case of letting ^ose 
domestfc animals like a dog, no offence under s. 289 is committed unless Ae owner 
knew that the dog had a tendency to bite human beings. 19 Or. O. j- J 4 ^ * 

Gas 013 Allowing a vicious animal to beat large is an offence under this seen . 
« Ind Cas 81 5- 17 Cr. L. J. 383= 18 Bom. L. R. 682. Where the animal is not of 
such a description as is except from its ferocit}! to endanger the persons of jhose 
whom it meets, the owner or person in possession of it will not be crimina ly liable, 
unless he knows of the|ferocity of the particular animal, and neglects to take proper 

measures to prevent the risk of hurting from It, 

Fierce and dangerous animals, such as bears, or dogs which are known to bite 
people, must be kept with a care proportioned to the risk of keeping them Morgan 
and Maepherson. 5 see also L. B. R. (1872—1892) 353 ; 3 N. L. R. 90. 

Danger of grievous hurt— If there is a risk which falls short of danger to life 
or of grifvous Imrt, such as the risk of being slightly bitten, it will not be sufiicient- 

^"^Where^ driver left carriage unattended, held, that in so doing the accused was 
guiltv of knowingly or negligently omitting to take such order with the horse in ms 
jSstfaswalLffick^^^ guard against the probable danger of gnevous hurt 
fTom such animal, which is an offence under this section. Rat Uri. Cr. O. 163- br. U 
T6^i=:Cr Reg. 24=4=881. The presence of stray cattle m a road at night cannot be 
said to involve probable danger to human life or of grievous hurt under this section, 

I Weir 238. The essential ingredient of an offence under this section is that there 
Should be probable danger to human life or limb. 18 Bom. L. R. 268= 17 )• 

383. Where owing to the negligence of the accused his dog bit the complainant in 
his arm causing three incised wounds the accused was guilty under this section. 2 
Bur. L. J. 8*1933 ^ang. 147 - 

procedure.— Cognizable — Summons — Bailable — Not*compoundable Triable by 
any Magistrate. 

290. Whoever commits a public nuisance in any case not otherwise 
, . punishable by this Code, shall be punished with 

Punishment for public nui- extend to two hundred rupees, 

sauce in cases not otherwise 
provided for. 

Scope — Under this section of the Penal Code, injury, danger, or annoyance must 
be shown to have been caused to the enjoyment of property or to the exercise of a 
-nublic right on the part of a portion of the community or of any particular class of 
people. 9 W. R. Cr. 70 ; i C. P. L. R. 25 Cr. ; i Weir^ 245 ; 22 A. L. j. 662 Annoy- 
ance to members of a single house is not a public nuisance. A. I. R. 1930 713, 

Gambling.— Gambling in a private house is not perse a public nuisance, i Weir, 
340 * L. B. R. (1872-1892) 279. But where gambling is carried on in a public place, 
or where there is evidence to show that a public house is maintained as a common 
■gaming-house for game, or that a crowd of disorderly persons was assembled that 
caused annoyance to persons living in the neighbourhood, in such a case gambling is 
a public nuisance, i Weir, 239 j i Weir, 242. . . 

Skinning ofan animal which dies a natural death does not m itself constitute a 
public nuisance. 12 A. L. J. 349. 

Object of the sectioD. — Many sections of this and other Chapters provide a 
punishment for various specific public nuisance. This section punishes any public 
‘ c ' nuisance coming within the definition given by section 268, and not otherwise expres- 
sly punishable under the code. If th^re are nuisances which do not fall within any 
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provision of this code they will at present remain punishable under any law now in 
force which may be found to provide a penalty.— and MacMiersojt, Jn order 
to fall under this section at least one person must have been annoyed. A. I. R. 1924 
All. 194=21 A. L. J. 772 = 25 Cr. L. J. 332 = 77 hid. Cas, 188. 

Liability for acts of agent, etc.— A man may be guilty of a nuisance by act 
of his agent or servant. He may be personally ignorant of the particular act or omis- 
sion which causes the injury, annoyance etc., and may liave no intention to cause it. 
But if those whom he authorises to manage his property, acting within their general 
authority, occasion a public nuisance on such property, he must answer criminally 
iQx\i'^Morgan a}td Macplierson, \'Ci(:2iS>^o^ user of premises giving rise to public 
nuisance, occupier is liable and not proprietor who is not in occupation, unless he 
abets. 46 0. 515 = 22 C. W. N. 1062 = 19 Or, L. J. 913=29 C. L. J. 262=47 Ind. 
Gas. 287.'\.^ 

Length, of time whether excuses such nuisance.— It seems that no length 
of time makes a public nuisance lawful, or exempt those who create or continue it 
from criminal liability. A person who continues nuisance created by another would 
probably be held to come within the words “whoever commits etc.'^ If the owner of 
land erects a building which is a public nuisance and lets the land, he might probably 
be held criminally liable for its continuing during the lease . — Morgan and Macpher- 
son. 

A person was selling saUa tickets at his shop with the result that 10 or 15 custo- 
mers collected out side the shop, and obstructed the traffic in public street adjoining 
the shop, Meld^ that the facts alleged did not constitute an offence under s. 290 I. P. 
Code and that the assembling of 10 or 15 customers and the obstruction of traffic 
could not be regarded as the direct or necessary consequence of the sale of sa^ia 
tickets. A I. R. 1929 Lah. 801. 

Under this section, the sentence of imprisonment in default of payment of fine 
must be one of simple imprisonment, and not of rigorous imprisonment i Weir, 239 ; 
see also L. B. R. (1872— 1892) 279, 

Placing a charpoy temporarily on the road in a bazar, without any intention of 
obstructing traffic does not amount to the offence of causing public nuisance. 10 A. 
L. J. 362 = 13 Or. L. J. 830= 17 Ind. Gas. 574. Refusal to pay difference in Railway 
fare where the accused travelled in a higher class does not constitute an offence un- 
der this section. 8 B. H. C. Cr. 9. An accused cannot be convicted under this sec- 
tion for acts of third parties in his land. 2 Ind. Gas. 424=19 Gr. L. J. 10.^ The 
mere throwing of rubbish in one's own garden does not constitute a public nuisance. 

I Weir, 242. But keeping offensive vegetable matter in front of one’s house is an 
offence under this section, r Weir, 243. The Ghairman of a Municipality cannot be 
prosecuted under this section for an act, amounting to a public nuisance, committed 
by the Municipality, i Weir, 243. ^ The trotting of rams trained to fight in a powd- 
ed marked place constitutes a public nuisance, i Weir, 243. But allowing pigs to 
stray in a village is not illegal i Weir, 244. A person constructing a projection how- 
ever small over a public road is guilty of an offence under this section. 6 Lah. 203 ; 
86 Ind. Gas. 1006. A joint owner is responsible in law for nuisance caused by his pro- 
perty. A. I. R. 1928 Mad. 1235. The action of a Chouktdar in making a noise at night 
by shouting *Jagte raho, Jagte raho' so as to scare away thieves and bad characters 
from the house of his master does not amount to a public nuisance within the meaning 
of s. 290 of the I.P. Gode. 29 O.G. 302=96 Ind. Gas. 876=27 Gr.L. J. 1020=3 O.W. 
N. 526=A. L R. 1926 Oudh. 414. In order to constitute an offence under s. 290 I. P. 
Gode, it is not necessary that the alleged nuisance should omit smell injurious to 
health, it is sufficient if they are offensive to the sense. 34 C, 73= 5 C. L. J. 40= 5 
Cr. L. J. 45, The mere fact of an encroachment on a tidal navigable river does not 
necessarily, amount to a public nuisance so as to render the person causing^ obstruc- 
tion liable to punishment under s. 290 Penal Code. 20 C. 665. The omission to 
fence a well open to highway does not constitute a public nuisance when it is situate 
in private premises and at a distance of eight yards from the highway. 6 M. 280. 
The mere establishment of a butcher^s shop is not an indictable nuisance under s. 
290, T. P. Code. 18 P, R. 1867 Cr.^ Where a person omits to keep his ponies from 
straying he does not commit public nuisance punishable under s. 290 of the Penal 
Code. 6 W. R. Cr. 71. Under s. 290 of the Penal Code, injury, danger or annoyance 
must be shown 10 have been caused to the enjoyment of property or to the exercise of 
a public right on the part of a portion of the community or of any particular class of 
people. 9 W. R. Cr. 70. A prostitute cannot be convicted under this section for 
visiting a daivk bunglow on three occasions being so requested by a person staying' 
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there. 2 N. W. P. 349. If a crowd collects and obstructs the traffic so as to cause 
a nuisance, the person who is responsible for the crowd is more gmity than the other 
persons who form the crowd. A. 1. R. 1924 A.11. 568 = 22 1 . L. J. 602 30 Cr. L. J. 
x 35 = 83 Ind. Cas. 695. This section covers offences punishable with fine only. A, I. 
R. 1935 Bom. 156. 

Where certain Hiudus refused to have any social intercourse with certain Hindu 
So^iars of the village and excluded them from the use of wells ; that they were 
not guilty of any onence under section 290 or s. 3 P« R* XB83 Cr. 

Procedure^ — Not-cognizable—Summons — Bailable — Not-compoiindable Triable 
by any Magistrate. 

291* Whover repeats or continues a public nuisance, having been enjoined 

by any public servant who has lawful authority 
Continuance of nuisance af- issue such injuction not to repeat or continue 
ter injunction to discontinue. nuisance, shall be punished with simple 

imprisonment for a term which may extend to six months or with fine, or with 
both. 

Elements of offence.— In order to support a conviction for the offence of conti- 
nuance of a nuisance after an injunction to discontinue under the previous section, 
it is necessary that the order of the Magistrate forbidding the continuance of the 
nuisance, or evidence of notice of such a character as to make plain the ^ 

of the order and notice, be recorded m the case. Rat. Un. Cr. C. 295. To support 
a conviction under s. 291 there must be proof of an injunction to the persons charged 
individually against repeating the same public nuisance. 8 A. 99= A. W, N. ibbo, 27 , 
20 W. R. Cr. 55. 

Procodur©.^ — Cognizable— — Summons* — Bailable^ Not-coiiipoundable Tria e 
by Presidency Magistrate or Magistrate of the first or second class. 

292* Whoever— 

(a) sells, lets to hire, distributes, publicly exhibits or in any manner puts 

into circulation or for purposes of sale* hire, 
Sale, etc , of obscene books, (distribution, public exhibiton or circulation 
etc. makes, produces or has in his possession any 

obscene book, pamphlet, paper, drawing, painting representation or figure or any 

other obscene obiect whatsoevei, or 

(b) imports, exports or conveys any obscene object for any of the purposes 
aforesaid, or knowing or having reason to believe that such object _wp be sold, 
let to hire, distributed or publicly exhibited or in any manner put into circula- 

takes part in or receives profits from any business in the course of 

which he knows or has reason to believe that any such obscene objects are, tor 
anv of the purposes aforesaid, made, produced, purchased, kept, importea 
"exported, conveyed, publicly exhibited or in any manner put into circulation, 

(d) advertises or makes known by any means whatsoever that any person is 
engaged or is ready to engage in any act which is an offence under this section, 
or that any such obscene object can be produced from or through ariy person, or 

(e) offers or attempts to do any act which is an offence under this sectiori,_ 
shall be punished with imprisonment of either description for a term which 

may extend to three months, or with fine or with both. 

ExcepHon.— This section does not extend to any book, pamphlet, writing 
drawing or painting kept or used for religious purposes or any repre- 

sentation sculptured, engraved, painted or otherwise represented on or in any 
tpmnle. or anv car used for the conveyance of idols, or kept or used tor 
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a publication of this kind may fall If a publication is detrimental to public morals 
and calculated to produce a pernicious effect in depraving and debauching the mirids 
of the persons into whose hands it may come, it will be an obscene publication which 
it is the intention of the law to suppress. The question whether a publication 
is, or is not obsence, is a question of fact ; ; if a publication is in fact obscene, it is no 
defence to a charge of selling or distributing the same that the intention of the person 
so charged was innocent. 28A. loo ; see also 15 Bom. L. R. 307 ; Rat. Un. Cr. C. 
620 ; 62 Ind. Gas. 401 = 22 Cr, L. J. 513 ; 22 M. L. T. 169— 5 L. W, 237 ; 20 B. 193 ; 
3A. 837 ; 22 Cr. L.J. 413. 32 C. 247 ; 36 C.W.N. 9S5==i39 461 = 56 C. L. J. 

123=1932 Gr. C. 608 = 33 Cr. L. J. 771=60 C. 201 = A. 1. R. 1932 Cal. 651. Descrip- 
tions of deseases with appropriate remedies do not fail under ibis section. 18 Cr. L. J. 
126=7 P. W. R. 1917 (Cr.) = 25 P. R. 1917 CCr.) = 37 Ind. Cas. 478. Motive is 
immaterial if the book is obscene. 36 C. W. N. 9^5= 56 G. L. J. 123=33 Cr. L. J. 
177 = 60 C. 20T'.' . ■ ■ ■ ' 

Exception,— The tendency of a religious publication is not to deprave or corrupt 
the morals of persons and therefore a religious work is not obscene, wirhin the mean- 
ing of this section. 39 C. 377=15 C. L. J. 161. But a passage which is not obscene 
in its place in a religious kook may become so by being published in a journal sold 
to the public. 5, P. R. 1917 Cr=i8 Cr. L. J. 505 = 39 Ind. Cas. 4735 

Gharges.— When a charge is brought against an accused under this section or 
section 294, it should always specify the words or representations alleged to be 
obscene. L. B. R. (1872-1892), 262 ; I. C. 356 ; see also 36 C. W. N. 985 = 56 C. L. J. 
23 = 60 C. 20I = A. I. R. 1932 Cal 65[. 

Checks to conception.— A book advocating checks to conception or explain- 
ing what apparatus helps such check, is not necessarily obscene. Rat. Un. Cr C. 620. 

The mere fact that a person is proprietor and published of a newspaper does not 
render him criminally liable for any obscene advertisement or other matter inserted 
therein by his servants, in the absence of a distinct finding that it was put in by the 
order or owing to the negligence of the proprietor. A. W. N. 1890 175. Adver- 
tisement containing the word “asan** is not necessarily obscene. A. L R. 1928 Fat. 
649=iioIiid. Cas. 805. 

The proprietor of a printing press* who had ehtrusted the whole working of the 
press to an agent, is not liable to be punished under s. 292, 1. P. Code for an obscene 
book printed in the press, unless it has been printed with his consent, knowledge or 
authority. 35 P. R. 1905 Cr.= 171 P. L. R. 1905 = 2 Cr. L. J. 717. 

Procedure.— Cognizable— Warrant— Bailable— Not-compoundable— Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

293. Whoever sells, lets to hire, distributes, exhibits or circulates to any 

person under the age twenty years any such obs- 
Sale etc., of obscene objects objects as is referred to in the last preced- 

to young persons. section, or offers or attempts so to do, shall be 

punished with imprisonment of either description for a term which may extend 
to six months, or with fine, or with both. 

Legislative changes. — This section is new and has been inserted by Act 8 
of 1925. 

Scope.— Here the offence is an aggravated one, because the object of 
such an offence is a person who is under twenty years of age and as such 
their minds are more open to immoral influences by such objects. Here 
a more attempt is also made punishable like the substantive ofifence. As 
regards the test of obscenity see the dictum of Lord Cockburn C, /. in Re^ v. 
HtckUn (L. R, 3 Q. D. B. 360), where he says : “I think the test of obscenity is 
this: whether the tendency of the matter charged as obscenity is to deprave and 
corrupt those whose minds are open to such immoral influences and into whose 
hands a publication of this son may fall^' So it appears that a book which may 
not be considered obscene in the case of an adult person may^ be considered 
obscene under this section because this section deals with youthful minds. So far as 
professional men are concerned many objects should not be considered obscene, which 
in cases of ordinary people are considered obscene. So in my humble opinion 
merely legal, medical and other scientific books should be exempt from the ope- 
ration of this section— where they are meant purely for the profession or written 
for the advancement of science. 
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' On a conviction of a ^ person charged under s. 293, the Magistrate not compe- 
tent to order the destruction of the obscene books surrendered by him, under s. 418 
Cr, Pro. Code. , sAc 837=A. W..N. 11813 94 * ■ 

Procedure.— Cognizable— -Warrant — Bailable— Not-compoundable— Triable by 
Presidency Magistrate or Magistrate of the 1st or 2nd class. 

294. Whoever,' to the annoyance of 

Obscene acts and songs. others, 

(a) does any obscene act in any public place, . 

{b) sings, recites, or utters any obscene songs, ballad or words m or near any 

shall^be^'punished with imprisonment of either description for a term which 
may extend to three months or with fine, or with both. 

Legislative Changes This section has been substituted by Act 3 of 
1895 s. 8. , 

Proof.— A clear and specific allegation of the words and of the person by whom 
they were uttered must be stated against the accused, prosecuted under this section. 
L. B. R. (1893-1900), 50 ; L. B. R. (1872-1892), 262 j i C. 356 ; but see 1 Weir. 251. A 
conviction under s. 294 for singing obscence songs m a public place was set aside, 
in the absence of proof that the particular songs sung were obscene, though they 
belonged to a class of songs many of which were obscene. 4 «• «• 25- 

Annoyance: — Must be proved. L. B. R. (1872-1892), 332. 

Punishment.— As to what punishment is sufficient, vide, L. B. R. (1872-1892). 
c,7 ; L. B. R. (1872-1892), 309 ; 2 Bur. L. J_. 98- Where an accused has been once 
tried by a village headman he cannot be tried again by a Magistrate. 2 Bur. L. J. 
149= A. I. R. 1923 rang 253. 

Procedure.— Cognizable— Warrant— Bailable— Not-compoundable— Triable by 

any Magistrate ; 

294A. Whoever keeps any office or place for the purpose of drawing any 

lottery not authorized by Government shall be puni- 
Keeping lottery office. imprisonment of either description for a 

term which may extend to six months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum or to deliver any goods, 
or to do or forbear doing anything for the benefit of aty person, on any event 
or contingency relative or applicable to the drawing of any ticket, lot, number 
or figure in any such lottery, shall be punished with fine which may extend to 
one thousand rupees. 

Iiegislative Changes —This section has been inserted by the Indian Penal 

Code, Amendment Act (27 of 1870)3. 10. - ^ , 

Annoyance or injury .—In order to obtain a conviction under this section, it is 
necessary to give evidence of actual annoyance or injury to the public. L. B. K. (.lo/z- 
1892) 59. . . J . ■ 

Lottery.— Essential factor in lottery is scheme for distribution of prizes determi- 
ned solely by chance. A. I. R. 1928 Bom. 550= 122 Ind. Cas. 777 i ® 

' L 1. 9=53B. 57 = 30 Bom. L. R. 1426 ; 139 Ind. Cas. 644=1932 M. W. N. 904-o3 
M. L. J. 554=36 MTl.W. 610=33 Cr. L. J. 792=56 M. 26= A. I- R- 1933 Mad. 16 , 
AIR. 1933 Mad. 129=141 Ind Cas. 177=63 M. L. J. 917 = 1933 M- Cr. C. 129 , A. ■ 

R. 1934 Sind. 149; A. 1 . R. 1934 Mad. 136. In an offence under this secfon 
actual drawing is an essential ingredient. Here the word drawing is used in its 
physical sense. A. I. R. I 934 Sind. I 49 ' *52 9 ** -“*934 

C. 1141. Where a fund was in its nature a lottery, that the mere tact 

of its being registered would not exonerate the persons carrying on the 
business from liability under s. 294A. i Weir. 252 ; see al^ i Weir. 251. The 
actual drawing of lottery is punishable. 17 P. R. 1910 Cr. The words any such 
^ lottery’^ in this section mean any lottery not authorised by Goverment. 10 B. 97. 
H An agreement to secure payment under Mn is not illegal under this section 22 M. 
2l?2. Tt is not necessary for an offence under the first part of this section that the 

...T. 1 Ji 1 I.....,...!, +'Uc. r\n»-rvr.ec» r\f /Ito ixrt ■n CT a o. "Riir. T.. T, I24 

that 




THE INDIAN 'FENAl. CODS- 


there should be a distribution of prizes determined solely by chance. 35 P. R. 
i9i7Cr.=:33 P. W. R. 1917 Cr ; see. also 67 M. L, J. 163 = A. I R. 1934 Mad, 
464 = 35 Cr. L. J. 1232 = 57 M. 923=150 Ind. Cas. 1119; A. L R. 1934 Sind. 69 
= 35 Cr. L. J. 1249=1934 Cr. C. 638 = 28 S. L. R. 112 ; 57 M. 844= 152 Ind. 
Cas. 440=1934 M. W. N. 318 = A. I. R. 1934 Mad. 482 = 67 M. L. J. 445, Where 
it is^shown that the accused kept an office where they carried on the necessary 
preiimioary work for running a lottery and received the lottery moneys and which 
they held out to the public as the place where the lottery would be drawn, are 
guilty of an offence under this section. 16 L. W. 757 ; 44 M. L. J. 595. Adver- 
tisement of unauthorised lottery is not an offence under this section. 26 Bom. L. R. 
968 = 1925 Bom, 26. But publication of terms for prizes on horse’s winning at 
Derby races is offence. 27 Bom. L. R. 363=87 Ind. Cas. 516=26 Cr. L. J. 980= 
A. L R, 1925 Bom. 243 ; see, also A. I. R. 1926 Mad. i68’ = 49 M. L. J. 791 = 92 
Ind. Cas. 968 = 22 M. L. W. 772 ; 143 Ind. Cas. 113=56 C. L. J. 539=1933 Cr. C. 
411 = 34 Gr. L. J. 518 = A. L R. 1933 Cal. 332. A chit fund is not a lottery. 48 M. 
661. A mere casual and gratuitous delivery of a lottery ticket is not necessarily 
the publication for a proposal within the meaning of section 294 A. 27 Cr, L. J, 
727=95 Ind. Cas. 313. The term ‘‘goods” does not include immovable property 
and the running of a lottery by which a ginning factory was to be raffied at five 
rupees tickets constitutes an offence under that section. (1926) M. W. N. 949 = A. I. 
R, 1927 Mad. 66. Where the accused enclosed five rupee notes in clgarettee 
packets and published pamphlet setting out facts of this scheme the transaction al- 
though amounted to lottery no offence under this section was committed. A. I. R. 
1928 Bom. 55Q. Ingredients of the offence under the second part of s. 294, A L pl 
Code are ; firstly, there must be a lottery, secondly, there must be a drawing of 
any ticket. I lot, number or figure in such lottery and thirdly, there must be a 
publication of the proposal to pay any money or to do something for the benefit 
on any ijerson on any event applicable to such drawing. The word “drawing” 
is used in its fiscal sense and the actual drawing of lots is an essential in- 
gredient of the offence. 30 Bom. L, R. I426= A. I, R. 1928 Bom. 550; see also 
35 P. L. R. 753=1934 Cr. C. 1182 = A, I. R. 1934 Lah. 840. Delivery of ticket 
books of lottery is sufficient publication. A. I. R. 1930 Lah. 81. Intention of 
persons acting in persuance of proposal is immaterial. 138 Ind. Cas. 687=1932 
Cr. C. 706=33 Cr. L. J. 696=10 Rang. 232 = A. L R. 1932 143. Company 

for conduct of lottery is illegal even if some objects are philanthrooic. 139 Ind Cas 
644=^1932 M. W. N. 904 = 63 M. L. J. 544=36 M. L. W. 610=33* Cr . L, J, 792 = 56 
M- 26= A. I. R. 1933 Mad. 16. Officers of an association may be made liable. A. f. R 
1932 Lah. 581 = 138 Ind. Cas. 751 = 33 C- L. R. 834=1932 Cr. C. 809. District 
Magistrate acting under s. 155 <2) can order ' investigation into a case under 


CHAPTER XV. 

Op Offences Relating to Religion. 

Principle of this chapter— The principle on which this chapter has been 
framed is this— that every man should be allowed to profess his own religion and 
that no man should be suffered to insult the religion of another. The question 
whether insults offered to religion ought to be visited with punishment, does not 
appear at ail to depend on the question whether that rebgion true, or false. The reli- 
gion may be false but the pain which such insults gives to the professors of that religion 
is real. It is often, as the most superficial observation may convince us, as real a pain 
and as acute a pain, as is caused by almost any offence against the person, against 
property or against character. Nor is there any compensating good whatsoever to 
be set off against this pain. Discussion, indeed, tends to elicit truth. But insults 
have no such tendency. They can be employed just as easily against the purest faith 
as against the most monstrous superstition. It is as easier to argue against falsehood 
than against truth. But it is easy to pull down or defile the temples of truth as those 
of falsehood, U is as easy to molest with ribaldry and clannout, men assembled for 
purposes of pious and rational worship, as men engaged in the most absurd cere- 





Deliberate and malicious acts 
intended to outrage religious 
feelings of any class by insult- 
ing its religion or religious 
beliefs. 


they f eqtib:e to te strengthened. Chapter XV of 


the INDIAN PENAL CODB; 


[S. 295A 


Qti-K I'n-nli*; wlicn directed agaios erroneous opinions, seldom have any 
monies. SuUi niouits, w . . ^e^oer and to c^ive a character of peculiar iero- 

other o e^l citing truth they only inflame fanaticisn^ 

c,yiotheolog^al d,ssen 3 m by this chapter to make criminally 

SSbfe brJlchti of ritualistic observance coinmitted by persons of any one creea 
against the canons of their own faith, i Weir. 25^. 


295, Whoever destroys, 

injuring or defiling place of 
worship, with intent to insult 
the religion of any class. 


damages, or defiles any place of worship, or any 
object held sacred by any class of persons, with 
the intention of thereby insulting the leligion of 
any class of persons, or with the knowled 
any class of persons is likely to consider such des- 
truction, damage, or defilement as an insult to their religion shall be punished 

with imprisonment of either description for a term which may extend to two 
years, or with fine or with both, 

Scope— There is distinction, not arbitrary, between objects which are objects of 
respect and even of veneration and of objects which are held sacred ; and such dis- 
tinction appears to have been kept in view by the legislature. lO M- 126. The word 
“object” in this section is not limited to inanimate obje^cts but includes ° ' 

ject, which are held sacred, as well as idols, relics or the like. 27 P. R- 1884 Cr. 
But see 17 C. 1852. . , . , . . 

Defile— The word “defile” must be taken to be used in the sense in which it is 

generally used with reference to religious matters. .^6 ^ See 

guilty person is a worshipper of the temple which he has defiled, i Weir, 256. See 
llso I Weir, 253 ; U. B. R. (1892-96) Vol, I. 198. The word “defile” cannot he con- 
fined to the idea of making dirty but also extends to ceremonial pollution 41 M. 
980. The mere defilement of a place of worship is no offence. 7 O. B. U k. 45 - 

Oases.— A person cannot be punished under this section for unintentional pol- 
lution of well water. Rat. Un. Cr. C. 979 5 see also 5 C. L. R. Cr. 20. The killi^ of 
a cow even if done with the intention of offending religious susceptibilities of others 
fs no offence under this section. 10 P. R. Cr. 1918=1 P.W. R. Cr. 198=44 M. 
Cas a3o=i9 Cr. L. J. 314 (F. B.) ; 21 Cr. L. J. 453=56Ind. Cas. 437. A person can- 
not be convicted under this section for damaging mosque by placing rafters of his roof 
on the walls of the mosque. 3 Lah. L. J. 247. Where a band of Mahomedans entered 
a Hindu temple atrd damaged property therein they are guilty under this section. 25 
Cr. L. J. 1173=82 Ind. Cas. 37=1925 Oudh. 50 ; see also 25 Cr. L. J. i 5 S= 7 o Ind. 
Cas. 299=1921 Nag. 121. 

Procedure.— Cognizable - Summons— Bailable— Not-compoundable— Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

Charge. I (name and office of Magistrate, etc) hereby charge you (name of the 

'*^^Thatyou^on'*^*or about the day of at destroyed (or damaged or defiled 
3 certain place of worship, to wit (or an object, to wit ) held sacred by with 
the intention of thereby insulting the religion of (or with the knowledge that 
are likely to consider such destruction, damage, or defilement as an insult to their 
religion) and thereby committed an offence under s. 295 of the Indian Penal Code 
etc. 

295 A. Whoever, with deliberate and malicious intention of outraging the 

religious feelings of any class of his Majesty’s 
subjects by words either spoken or written, or by 
visible representations, insults or attempts to in- 
sult the religion or the religious belief of that 
class, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine or with both. 

Legislative ohanges—This section has been inserted by Act XXV of 1927* 

, Object— “The prevalence of malicious writing intended to insult the religion or 
outrage the religious feelings of various classes of His Magjesty’s subjects had made it 
tn examine the existing urovisions of the law with a view to seeing whether 

the India Penal Code, which deals 





with offences relating to religion, provides no penalty in respect of the kind described 
above. Such writings can usually be dealt with under section 153 A. of the Indian 
Penal Code as it is seldom that they do not represent an attempt to promote feelings 
of enmity or hatred between different classes. It must be recognised, however, that 
this is only an indirect way of dealing with acts which may properly be made punish- 
able themselves apart from the question whether they have the further effect of pro™ 
moting feelings of enmity or hatred between classes. Accordingly it is proposed to 
insert a new section in Chapter XV of the Indian Penal Code, with the object of 
making it a speciOc offence, intentionally to insult or attempt to insult the religion or 
outrage or attempt to outrage the religious feelings of any class of His Majesty’s sub- 
jects. Certain amendments are also proposed in the Code of Criminal Procedure in 
pursuarice of the object of the SfaUmen if 0/ Objects and Reasons oj Act XXV 

of ig2j . ' , ■ ■ 

Nofces.—^^The proposed new section 295 A is by far the most important provision 
contained in the Bill and we have examined it in the lights of such criticism as have 
been expressed since the Bill was introduced whether by the members of the legisla- 
ture or of the general public and now proceed to set forth our conclusions in detail. 
In the first place we are of opinion that the simple use of the word 'intentionally/ does 
not sufficiently bring out what we consider is the essence of the offence, namely, that 
the insult to religion or the outrage to religious feelings must be the sole or primarily 
at least the deliberate and conscious intention.We have accordingly decided to adopt 
the phraseology of section 298 which required deliberate intention in order to consti- 
tute the offence with which it deals. 

‘‘Secondly we think to penalise even an intentional outrage or attempted outrage 
upon the religious feeling of any class would be casting the net too wide for the cases 
with particular reference to which the Bill has been introduced. At the same time, 
we realize that the reference to the outraging of religious feelings was inserted to pro- 
vide for cases of an insult to the founded* of a religion or a person held sacred by thel 
followers of a particular religion {vide Raj Paul v. Emperor^ A. L R. 1927 Lah. 590 ; 
hut see A. L R. 1927 All. 654). We have therefore provided that the new section shal, 
only apply in cases where a religion is insulted with the deliberate intention of out- 
raging the religious feelings of its followers ; and to make it clear that the attack on a 
founder is not omitted from the scope of the section, we have specifically made 
punishable an insult to the ‘‘religious belief” of the followers of any religion. 

‘‘Further we are impressed by an argument to the effect that an insult to religion 
or to the relegious belief of the followers of a religion might be inflicted in good faith 
by a writer with the object of facilitating some measure of social reform by adminis- 
tering such a shock to the followers of the religion as would ensure notice being taken 
of any criticism so made. We have therefore amplified the words with deliberate in- 
tention by inserting reference to notice, and we think that the section which we have 
now evolved be both comprehensive and at the same time of not too wide an applica- 
tXon.'-^Report of the Select Com?nitee. 

Deliberate and malicious intention. — ^“The words ‘with deliberate and 
malicious intention,' indeed provide a fair amount of protection to a person accused 
under this section as burden of proof is thereby put on the prosecution in this 
respect.'* Mmute of Dissent by N. C. Keller Esqr, 

Procedure, — Not cognizable — Warrant — Not bailable — Not-compoundabIe““-‘Tri- 
able by Court of Session or Presidency Magistrate. 

296* Whoever voluntarily causes disturbance to any assembly lawfully en- 
gaged in the performance of religious worship, or 
Disturbing religious assem- religious ceremonies shall be punished with impri- 

sonment of either description for a term which 
may extend to one year, or with fine, or with both. 

Disturbance — In order to constitute a disturbance within the meaning of this 
section, it is not necessary that there should be a stopping or an actual prevention of 
the carrying on of a religious service nor is it necessary that the religious assembly 
should be really disturbed, i Weir, 259 ; 12A. 494 (F. B-) ; An assembly can be dis- 
turbed even in a high way. 8 A. L. J. 1150 ; but see 119 P. L. R. 1909. The essen- 
tial ingredients of an offence under this section is the doing of an act which causes 
disturbances to an assembly lawfully engaged in the performance of religious worship. 
12 A. L. J. 820 ; 3 Mys. L. J.77 5 see also ii Mys. L. J, 455 ; 20 Cr, L. J, 421 = 17 
A. L. J. 820=51 Ind. Cas. I 97 ; A. I. R. i933 Oudh. 196=^34 Cr. L, J. 778=10 O. W, 
N. 582=1933 Cr, C. 706=138 Ind, Cas. 687. 
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The asfienibly must be lawfully engaged in. the perMmance of religioiis worsliip. . 
The place of assembly may be unfit or ini proper for the purpose, though the object of 
the assembly may be lawful. A religious assemblage held in a public street or thorough- 
fare, so as to cause obstruction would probably not be protected by the provisions of 
this section from disturbance voluntarily caused by passengers, or by public servants 
in the exercise of their duties. — Morgan and Macp hers an. 

Procedure — Cognizable — SummonS'^Bailable-— Not compoundable—Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

297* Whoever, with the intention of wounding the feelings of any person, 

. or of insulting the religion of any person, or with 

Trespassing on burial-places, the knowledge that the feelings of any person are 

likely to be wounded, or that the religion of any 
person is likely to be insulted thereby, ^ 

commits any trespass in any place of worship, or on any place of sepulchre, 
or any place set apart for the performance of funeral rites, or as a despository for 
the remains of the dead, or offers any indignity to any human corpse, or causes 
disturbance, to any persons assembled for the performance of funeral ceremonies ^ 
shall be punished with imprisonment of either description fora term which 
may extend to one year, or with fine, or with both. 

Gist of the offence -The provision of this section is applicable where there is a 
trespass into a place of religious worship with the knowledge that the feeling of per- 
sons would be wounded thereby. Rat. Un. Cr. 148. 

Trespass— The term ‘‘trespass” means any violent or injurious act committed in 
such place and with knowlege or intention as is defined in that section. 49 A. 529; 
17 C. W. N. 534=40 C. 548. An adulterous intercourse is such an injurious act. 5 C. 
P. L. R. Cr. 32 : 1924 All. 2=4i;A. 52. The meaning of the word ‘trespass” in this 
section, is not the same as is attached to it in the expression “criminal trespass” in s. 

. 441. The word “trespass” denotes a wrongful act, and the act of a person who des- 

troys or disturbs a place ot sepulchre with the intention of wounding the feeling 
of any person. 23 P. R. 1915 Cr. The mere act of trespassing in a place of 
worship or a burial place, etc, is punished when the trespasser has the uiten- 
tion described in the first part of this section. The intention to wound the 
feelings or religion, not of a class of persons but of a single individual, suifiGes 
to make the act of trespass an offence. ^ The Court should be satisfied that 
the trespass was committed, or the indignity offered knowingly, and^ with this in- 
tention. An act which is done with the knowledge that a person is likely to consi- 
der that act as an insult to his religion, is an act by which “religion is likely to be 
insulted” within the meaning of this section.— and Macpherson. Persons 
who enter a burial ground and plough up land used as a grave-yard are guilty of an 
offence under this section, althongh they enter the ground with the knowledge of 
the owner, and apparently with his consent. i8A. 395“^* ^^9^5 ^^9 5 

also 8 A. L. J. 927= 12 Cr. L. J. 532. 

As regards meaning of “indignity” vide, 1 Weir. 287 ; 26 P. R. 3897 Cr. 

The stopping of a iasia during a Maharram procession does not amount to an 
offence under this section. A, W. N. 1895, 49. 

An accused, who commits an offence by having sexual intercourse within the 
enclosure surrounding a pagoda, is punishable under this section for trespassing on a 
place of worship with the knowledge that the religious feelings of the worshippers are 
likely to be injured thereby. U. B. R. (1892— -1896) Vol. J, 199. The mere utter- 
-anceof the words ‘^do not cremate the body” unaccompanied by any attempt to 
prevent the cremation or by any manifestation on the part of the accused of their 
intention to interfere if the execution was persisted in, could not be regarded as a 
“disturbance** within the meaning of this section. 44 P, L. R. 1919=20 Cr. L. J. 
145. Where as result of political differences, the complainant was boycotted, and 
obstacles put in the way of burying his son but no violence was actually used no 
J;'" offence under the law was committed. 20 A. L. J. 93 = 23 Cr. L. J. 73=65 Ind. Cas. 
424. Persons who have sexual connection in a mosque commits an offence under 
,.;uhis section. 45A. 52=21 A. L.J. 455=73 Ind. Cas. 935 = 24 Cr. L. J. 911. The 
V essienceofan offence under this section is trespass. For conviction, trespass with 
ktention. and in the place mentioned in the section must be proved. The term trespass 
used in its strictTegal sense means unjustifiable intrusion upon property in possession 
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of another, 21 Cr. L. J. 235 = 56 Incl. Cas. 235 ; but see A, I, R. 1924 All 9. The term 
‘trespass'^ in this section does not have the same meaning as is attached to ^*crimi- 
nal trespass” in s. 441. I. P. Code. The term appears to mean any violent or inju- 
rious act committed in such place and with such knowledge as is specified in this 
section, i Rang. 690 ; see also 45A, 529=21 A, L. J. 455 = 24 Cr. L. J. 911. Dis- 
turbing graves of others even on one’s own land is an offence. 137 Ind. Cas. 872 = 
36 C. W. N. 544=1932 Gn C. 449 = 33 Cr. L. J. Si7 = A. I. R. 1932 Cal 459. 

Procedure— Cognizable— Summons — Bailable — Not-compoundable— Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

298 , Whoever, with the deliberate intention of wounding the religious feel- 

Tjtferintr vvor,l=; V- with i^gs of any person, utteis any word or makes any 
deliberate intent to wound hearing of that person, or makes any 

reliainns fpplincxc: gesture in the Sight of that 061300 , ot places any 

object in the sight of that person, shall be puni- 
shed with imprisonment of either description for a term which may extend to 
one year, or with fine, or with both. 

Gist of the offence. — The intention to wound the religious feelings of another 
must be in order to convict a person under this section, a deliberate one. 4 P. R. 
1890 Cr. This section treats of offences relating to religion and not to those relating 
to caste. 6. C, P. L. R, Cr. 7 | Rat, Un. Cr. C. 592. 

Object of the section. — The Law Commissioners thus described the object of 
this provision ; — ‘‘In framing this clause we had two objects in view. We wish to 
allow all fair latitude to religious discussion, and at the same time to prevent the 
professors of any religion from offering, under the pretext of such discussion, inten- 
tional insults to what is held sacred by others, We do not conceive that any person 
can be justified in wounding with deliberate intention, the religious feelings of his 
neighbours by words, gestures, or exhibitions. A worm expression dropped in the 
heat of controversy, or an argument urged by a person, not for the purpose of insul- 
ting and annoying the professors of a different creed, but in good faith for the purpose 
of indicating his own, will not fall under the definition contained in this clause. The 
speech or gesture etc, which is punishable as an offence by this section, must be 
advisedly and deliberately intended to wound the religious feeling of some person.” — 
Morgan and MacpherSQ7i, 

Procedure. — Non-cog nizable— summons — Bailable — Compoiindable — Triable by 
Presidency Magistrate or Magistrate of the first or second class. 
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i’.—A person who causes bodily injury to another, whods 
labouring under a disorder, disease, or bodily marmity, and thereby accele- 
rates the death of that other, shall be deemed to have caused his death. 

ExManation 2.— death is caused by bodily injury, the person who 
causes such bodily injury shall be deemed to have caused the death, although 
by resorting to proper remedies and skilful treatment, the death might have 
been prevented. 

Explanation 3 . — The causing of the death of a child in the mother’s womb 
is not homicide. But it may amount to culpable homicide to cause the death 
of a living child, if any part of that child has been brought forth, though the 
child may not have breathed or been completely born. 

Offences affecting the human body.— “The first portion of the chapter 
of offences against the body, consists of those offences which affect human 
life. As this is the most important division of ihe chapter, the ahe“hon ot 
the reader must be specially given to those General Exceptions winch shew 
^yhen the causing of the death of a human being is not an 
which in their circumstances can be brought within any one of the 
tions cannot it is needless to state, be deemed culpable homicides within the deti- 
nition given ’in section i, of the present chapter. Those homicides which are not 
culpable, and therefore not offences, may be generally described as being (i) acci- 

is, where death is caused by accident or misfortune, 
without any criminal intention or knowledge by one who does a lawful act m a 
lawful manner and with proper care and caution. See section So attte. 

“There may sometimes be great difficulty in giving any legal certainty to such 
vaeue terms as “accident” ‘‘proper care and caution’’, and others which occur m 
this General Exception. But it is nevertheless the duty of the Court to 
each case after a careful consideration of the facts, what is their true meaning 

applied tojhjj^fact^ engage in some game or sport together in the course which 
A unintentionally causes Z’s death. If the sport is not dangerous and is likely to 
cause no harm or only very slight harm (See section 95) A has Jl, 

o^nce. But if the sport, is a very dangerous one, carried on^ roughly and care- 
lessly or if ill-will to the deceased person is proved, or^ unfair play, or some '^adu 
advanWge taken in the course even of a harmless pastime, -the Court 
conclude that A, having caused Z*s death in a cruel or unusual manner, 
ted either the offence of culpable homicide or some other offence. See section 87* 

‘‘Aeain suppose a parent whips his child and death follows the whipping. The 
Court having acertained satisfactorily that the punishment was not of a cruel or 
unusual kind, but was only such moderate chastisement as the law allows to parent 
for his child’s benefit, would doubtless decide that the death of the child was caused 
by accident or misfortune and that the father had committed no offence, bee 

In these and similar instances it is the duty of the Court first to ascertain, and 
then to apply, the rule of law which is applicable. It must determine the extent ol 
the power of a parent over his child,' — the lawlessness of a particular act or^ game 

or of the manner in which it is performed or played,— what degree of caution the 

law requires in the particular case under consideration, etc. If A causes B scleatn 
unintentionally shooting him with a gun which A did not know to be loaded, and 
the question arises whether the homicide is accidental or culpable,— A if he proved 
that he had resonable grounds to suppose that the gun was not loaded (as 11 he had 
himself discharged it an hour before and put it in a place of safe custody where he 
again found it), would probably be deemed to have acted_ with proper care and 
caution. The utmost caution that can be used is not requisite— but only that reso- 
nabie caution which is usual and ordinary in like cases. ^ ^ , 

Justifiahle homicide is where the taking away of life is justified because it 
is taken by a judicial act, or in pursuance of a judicial sentence pronounced by 
, some Court or Judge,— or because it is taken in the exercise of a power given, or 
supposed In good faith to be given by law.” 

: . ^ ,‘^The execution of a person who has been duly convicted of murder and senten- 
ced to be punished, with death, is an obvious instance of death warranted by the 
sentence of a Cqun of Justice and therefore justified.** 
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"'The execution of a criminal in pursuance of the judgment of a Court even though 
the Court had not jiirisdictioh to pass the, judgement if the executioner in good faith 
believed that the Court had such jurisdiction, is also an instance of justifiable homi- 
cide. And not only is the executioner justified in such a case, but the Courts or 
Judges passing judgment in the exercise of some authority which they believe in 
good faith to be conferred by law, are equally justified. 

** Where life is taken in the exercise of a power given to a person by law, with- 
out any judiciar act or order, the homicide is equally justifiable. Thus in the exer- 
cise of the right of private defence the causing of death is, in many cases, justifiable. 
See Chapter^lV, sections 96, 306/ 

'‘It is also justifiable where a person in good faith believes himself bound bylaw 
to do an act which causes death. For instance the soldier who fires on a mob by 
the order of his superior officer and thus causes the death of an innocent person is 
justified. And it may be under peculiar circumstances that an officer of justice in 
hot pursuit of a criminal, whom he has authority to arrest would be held justified 
for an act intended only to stop the flight but which may have caused, and been 
likely to cause, the fugitive’s death.” 

*‘It is also justifiable in certain cases to cause a person’s death for the purpose of 
avoiding or preventing further loss of life. See section 81. 

“Of some of these kinds of justifiable homicides, it may be observed that the con- 
duct of both the slayer and the person slain in each case requires the most careful 
examination, The justification of the taking away of human life by private persons 
ought to be confined strictly within those limits which are compatiable with the instin- 
cts of nature, the security of society and the due administration of public justice.” — 
Morgan and Macpherson, 

Scope of the section. —This section clearly defines the offence of culpable 
homicide. 152. Ind. Cas. 271 = 193 i Cr. C. 1137= A. I. R. I934 Sind. 145. 

Murder and culpable homicide.— All murders are culpable homicides, but 
all culpable homicides are not murders. U. B. R. (1897-1901) Vol. i. 282, Culpab- 
le homicide is not murder unless the act by which the death is caused is done with 
the intention stated, in one or more of the four clauses to be interpreted, in the light 
of the four illustrations appended to it, one for each clause. Duraj v Emperor^ 
57 Ind. Cas. 689. 

The difference between culpable homicide and murder is thus pointed ^ out by 
Sir Barnes Peacock : “There are, in my opinion, several important distinctions be- 
tween murder and culpable homicide. An offence cannot amount to murder unless it 
falls within the definition of culpable * homicide, for s, 300 merely points out the case 
in which ‘culpable homicide’ is murder.” 

“Culpable homicide is not murder if it the case falls within any of the exceptions 
mentioned in s. 300.” 

“The causing of death by doing an act with the intention of causing death is cul- 
pable homicide. It is also murder, unless the case falls within one of the exceptions 
in section 300.” 

‘‘Causing death with the intention of causing bodily injury to any person, if the 
bodily injury intended to be inflicted is sufficient in the ordinary course of nature to 
cause death, in my opinion, falls within the words of section 299, ‘with intention 
of causing such bodily injury as is likely to cause death,’ and is culpable homicide,” 
It is also murder, unless the case falls within one of the exceptions in section 300, 
clause 3. 

“Causing death by doing an act with the knowledge that such act is likely 
cause death is culpable homicide, but it is not murder even if it does not fall within 
any of the exceptions mentioned in section 300, unless it falls within clause 2, 3, or 
4 of section 300, that is to say, unless the act by which the death is caused i.s done 
with the intention of causing such bodily injury as the offender knows to be likely to 
cause the death of a person to whom the harm is caused, or with the intention of 
causing bodily injimy to any person ; and the bodily injury intended to be inflicted 
is sufficient in the ordinary course of nature to cause death, or unless the person 
committing the act knows that it is so imminently dangerous that it must, in all 
probabilityv cause death, or such bodily injury as is likely to cause death.” 

‘ In speaking of acts I, of course, include illegal omissions.’ 

“There are many cases falling within the words of section 299 ‘or with the know- 
ledge that he is likely by such act to cause death, that do not fall within the 2nd, 
3rd or 4th clause of section 300, such for instance as the offences described in sect- 
ions 279? 280,281,282, 284, 
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his act or illeea! omission is likely to cause death, and if in fact it does cause death. 
But although he may know that the act or illegal omission is so dangerous tnat it is 
likely to cause death, it is not murder, even if death is caused thereby, unless the 
offender knows that it must in all probability cause death or such bodily injury as 
is likely to cause death or unless he intends thereby to cause death or such 
injury as is described in clause 2 or 3 of section ^00 —Per Pmcou C. /. in ^ ,r. 
Zrl Ckand Gofie, 5 W. R. 45 Cr ; see also i B. 342 ; 29 Cr. L J ,7 1 L. B. R. 

,OnQ\ TT-? ‘ U B R (i8q7 — 1901) Vol. L 282 ; 8 W. R. 47 3 35 

t il iS Cas 8i9=n O.wIn 851 = A. I. R. 1934 oudh. 40S; Culpable homicide niay 
not amout to murder where the degree cA means specified in 2- 299 is 
not the special degrees referred to by s. 300. 152 Ind. Cas. 271 = 1934 Cr. C. n37-.ft-. 
I. R. 1934 sind. 145 - ... 

Causes death.— The expression “causing death" in this section tiieans putting 
an end to a person’s life, and all the intentions mentioned in the section must be 
directed deliberately to putting an end to hu naan life. The knowledge must hav 

reference to the particular circumstances in which an accused is placed. , 

tion of the accused must be judged not in the light J® 

Hrriimstances. 42M. ;47 = 37 M. L. J. 17. “It is to be observed that the section 
does not require that the offender should intend to kill (or know hiinself to be 
likely to killb any particular person. It is enough if he “causes the death of any 
one by doing an act with the intention of “causing death" to any one, whether the 
?“son intended to be killed or any one else. This is clear from the first > ftration 
to the section. Nor is it necessary that the death should be caused J, ■ 

action of the offender, without contributory action by the person whose death is 
caused or by some other person. That contributory action by the P®’^®°“. ff? ‘ 

th is caused will not necessarily prevent the act *® h cmitributorv 

homicide, even if the death could not have occurred without 
action is clear from the above illustration, and r^,in^ 

person will not necessarily prevent the act of the offender from ^®“ <?. P „ 
micide, even if the death could not have occurred without such contributoiy action, 
is clear from the second illustration,.... The Indian .aw commission ..ceofthe 
port (1896) on the Indian Penal Code call attention to the noim mit 

Lrds to 'cause death’ in the definition of culpable homicide, rightly pomt out 
that there is a great difference between acts which cause death iminediately ana acts 
vvhich cause delth remotely, and they point out that the f fference ^ 
considered by the Courts when estimating the effect of t^®,.®''‘ 4 ®“®®f 
case Almost all, perhaps all results, are accused by combination of causes, 
“at we ordinarily speak? of a result as caused by the most 
Efficient cause, without specifying all the contributory causes J” s^lf- that 
Dictionary “cause" is defined as “that which produces or effects a result^, tnat 
from which anything proceeds and without which it would 
again “the general idea of cause that without which another 

effect, cannot be; and it is divided by Aristotle into four kinds known by the name 
of the material, the formal, the efficent and the final cpse. The efficient cause 
the agent, that is prominent or conspicuous in Producing a change or result. 

Befison /. in Public Prosecutor v. Mushunooru, 13 Ind. Cas. 833-22 M. L. J* 3^33 , 

M, L. T. 127 = (1912) M. W. N". 136. The expression ‘‘causing death ^ in s. 299 01 the 
Penai Code, means putting an end to a human iife and ail the three intentions men- 
tioned in the section must be directed deliberately to putting an end to a human hie. 
The knowledge must have reference to the particular circumstances m which an accu- 
sed is placed. The intention of the accused must be judged, not m the light of actual 
circumstances, but in the light of what he supposed to be the circumstances, A 
man is not guilty of culpable homicide if his intention was directed to what he stip- 
^osedX^imessh^ 42 M. 547 = 37 M. L. J. 17-26 M. L. T. 68=^(1919) M. 
W. N. 340-51 Ind. Cas. 164=20 Cr. L. J. 404. 

By doing any act. — According to section 32 of the Code, words which refer to 
acts done extend also to “illegaP’ omissions. According to section 43 ; 

‘^ille<>'al” is applicable to anything which is an olfence or which is prohibited by law, 
or which furnishes ground for civil action.— In the original draft of the Code, its 
" authors framed the section as follows : “Whoever does any act, or omzts wfiat He is 
c le^aUy bound to do, v^\t\xXh€ causing or with the knowledge that 

fV he is likely thereby to cause, the death of any person, and does by such act or omi- 
ssion cause the, death of any person, is said to commit the offence of 'voluntary cul- 
pable homic^ie?*; In support of this they observe ; “The first point to which we wish 
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to call the attention of his Lordship in Council is the expression ^omits what he is 
legally bound to do’ in the definition of voluntary culpable homicide. These words 
or other words tantamount in effect, frequently recur in the Code. We think this the 
most convenient place for explaining the reason which has led us so often to 
employ them ; for if that reason shall appear to be sufficient in cases in which human 
life is concerned, it will be sufficient in other esses. 

‘'Early in the progress of the Code it become necessary for us to consider the 
following question : When acts are made punishable on the ground that those 
acts produce, or are intended to produce, or are known, to be likely to produce, 
certain evil effects, to what extent ought omissions which produce, which are inten- 
ded to produce, or which are known likely to produce, the same evil effects to be 
made punishable ? 

“Two things we take to be evident ; first that some of these omissions ought, to 
be punished in exactly the same manner in which acts are punished ; secondly, that 
all these omissions ought not to be punished. It will hardly be disputed that 
a gaoler who voluntarily causes the death of a prisoner by omitting to supply 
that prisoner with food, or a nurse who voluntarily causes the death of an 
infant intrusted to her care by omitting to take it out -of a tub of water into 
which it has fallen, ought to be treated as guilty of murder. On the other 
hand, it will hardly be maintained that a man should be punished as a mur- 
derer because he omitted to relieve a begger, even though there might be the 
clearest proof that the death of the beggar was the eflect of this omission, and that 
the man who omitted to give the alms knew that the death of the begger was likely 
to be the effect of the omission. It will hardly be maintained that a surgeon ought 
to be treated as a murderer for refusing to go from Calcutta to Meerut to perform 
an operation, although it should be absolutely certain that this surgeon was the 
only person in India who could perform^ it, and that if it were not performed, the 
person who required it would die. It is difficult to say whether a Penal Code which 
should put no omissions on the same footing with acts, or a Penal Code which should 
put all omission on the same footing with acts, would produce consequences more 
absurd and revolting. There is no country in^ which either of these principles is 
adopted. Indeed, it is hard to conceive how if either were adopted, society could 
be held together.” 

“It is plain therefore, that a middle course must be taken ; but it is not easy to 
determine what that middle course ought to be. The absurdity of the two extremes 
is obvious. But there are innumerable intermediate points ; and wherever the line 
of demarcation may be drawn, it will, we fear, include soms cases which we might 
wish to exempt, and will exempt some which we might wish to include”... 

“What we propose is this, that where acts are made punishable on the ground 
that they have caused, or have been intended to cause, or have been known to be 
likely to cause certain evil effect ; omissions which have caused, which have been 
intended to cause, or which have been known likely to cause, the same effect shall 
be punishable in the same manner provided that such omissions are on other 
grounds illegal. An omission is illegal, if it be an offence if it be a breach of some 
direction of law, or if it be such a wrong as would be a good ground for a civil action.” 

“We cannot defend this rule better than by giving a few illustrations of the way 
in which it will operate. A omits to give Z food and by that omission voluntarily 
causes Z’s death. Is this murder ? Under our rule it is murder if it was Z’s gaoler, 
directed by the law to furnish Z with food, It is murder if Z was the infant child 
of A, and had therefore a legal right to sustenance, which right a civil Court would 
enforce against A. It is murder if Z was a forbidden invalid and if a nurse hired 
to feed Z. It is murder if A was detaining Z in an unlawful confinement, and had 
thus contracted a legal obligation to furnish Z, during the continuance of the con- 
finement, with necessaries. It is not murder if Z is a beg-ger who has no other 
claim on A save that of humanity. 

“A omits to tell Z that a river is swollen so high that Z cannot safely attempt to 
ford it, and by his omission voluntarily causes Z’s death. This is murder, if he is 
a peon stationed by authority to warn travellers from attempting .to ford the river. 
It is murder if A is a guide who had contracted to conduct Z. It is not murder if 
A is a person on whom Z has no other claim than that of humanity.” 

“A savage dog fastens on Z, A omits to call off the dog knowing that if the dog 
be not called off, it is likely that Z will be killed. Z is killed. This is rnurder^ in A, 
if the dog belonged to A, inasmuch as his omission to take proper order with the 
dog is illegal. But if A be a mere passer-by, it is not murder.” 
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‘‘ It is indeed, most liigly desirable that men should not merely abstai n from doing 
harm to their neighbours, but should render active services to their neighbours. 
In genera], however, the penal law must content itself with keeping men from doing 
positive harm, and must leave to public opinion and to the teacheis of morality and 
religion, the office of furnishing men with motives for doing positive good. It is evi- 
dent that to attempt to punish men by law for not rendering to others all the service 
which it is their duty to render to others would be preposterous. We must grant 
impunity to the vast majority of those omissions which a benevolent morality would 
pronounce reprehensible, and must content ourselves with punishing such omissions 
only when they are distinguished from the rest by some circumstance which marks 
them out as peculiarly fit objects of penal legislation.” — Note M. In support of this 
the Commissioners in their first report say : “it seems to us that the line drawn 
in the Indian Code by the use of the adjectives, legal and illegaF^ apphed to 
duty and the omission respectively, is perfectly plain and intelligible, at the same 
time it is just and right and it does not appear to differ from the rule of 
English law as laid ‘‘down in the Digest.*’— clause 241 of the First Refort on 
the Penal Code, 

In all the above cases the legal duty of acting arises from special circumstanGes 
whereby the particular person concerned had taken it upon himself. It will usually 
arise thus ; for the community at large are seldom under any legal duties but 
negative ones-— duties to abstain from the commission of certain acts. “If I saw a 
man. who was not under my charge, taking up a tumbler of poison, I should not 
become guilty of any crime by not stopping him. I am under no legal obligation to 
protect a stranger.’* But the law itself does in some cases impose upon a 
special class of persons some duty of positive character, a duty of acting. Thus 
parents are responsible for the care of their children; and consequently, if a 
child’s death is caused, or even accelerated, by a parent’s gross neglect in not 
providing sufficient food or clothing for his child, the parent will be guilty 
of man-slaughter. The mere fact that there was some degree of negligence on the 
parent* part will not suffice. There must be a wicked negligence, a negligence as 
great as to satisfy a jury that the prisoner did not care whether the child died 
or not. Re^ v. Nicholls, 13 Cox. \ Kinmfs Outlines of Cr. law p. 121. Any adu- 
lt who undertakes the care of a person who is helpless, whether it be through infa- 
ncy. (Reg, V. Nickolls, 13 Cox. 75) or even through mere infirmity [ Reg. v. Instan^ 
L R. (1893) I Q. B. 450], will similarly be guilty of man-slaughter if this person die 
through his wicked neglect. But the degree of negligence must be not merely a 
culpable but a criminal one. It is not enough to shew that there was such carelessness 
as would support a civil action for negligence, there must be a wicked negligence. 
Reg, -v, Paine, The Times. Feb. 25th, 1880. 

Death, caused by speaking.— ‘A verbally directs Z to swallow a poisonous 
drug ; Z swallows it, and dies ;* and this says Mr. Livingstone, is homicide in A. 
It certainly ought to be so considered. The reasonable course, in our opinion, is 
to consider speaking as an act, and to treat A as guilty of voluntary culpable homi- 
cide, if by speaking he has voluntarily caused Z^s death, whether his words operated 
circuitously by inducing Z to swallow poison or directly by throwing 2 convulsions 

Suppose it to be proved to the entire conviction of a Criminal Court that 

Z, the deceased, was in a very critical state of health ; that A, the heir of Z*s pro- 
perty, had been informed by Z’s physicians that Z*s recovery absolutely depended 
on his being kept quiet in mind, and that the smallest mental excitement would 
endanger his life ; that A immediately broke into Z*s sick room, and told him 
a dreadful piece of intelligence, which was a pure invention ; that Z went into fits, 
and died on the spot ; that A had afterwards boasted of having cleared the way 
for himself to a good property by this artifice ; these things being fully proved, no 
Judge could doubt that A had voluntarily caused the death of Z ; nor do we perceive 
any reason for not punishing A in the same manner in which he would have been 
punished if he had mixed arsenic in Z's medicine,” Note M. The Commissioners in 
their first report on the Peonal Code said : ** Having naturally considered the matter, 
we come to the same conclusion with the authors of the code that if death is certa- 
inly caused by words deliberately used by a person with the intention of causing the 
result, or with the knowledge that in the condition of the party to whom the words are 
spoken it is likely that they will make such an impression upon him as to cause his 
death, and without any such excuse as is admissible under any of the provisions in 
the chapter of General Exceptions, there is no sufficient reason why that person 
should be excepted from the penalty of culpable homicide, any more than one who 
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has caused death by the iiillictipii of bodily injury which he knew to be likely to cause 
death. Here is the wilful doing of that which is known to be likely to produce evil, 
manifesting the mens rea essential to criminal responsibility ; the evil produced is 
death ; the efficient cause, the words spoken. It is scarcely agreeable to reason that 
having traced the effect to its cause, the law should refuse to_ acknowledge it as an 
effective cause ; or that the Judge should be obliged to say, it is true the effect was 
produced by the operation of words, but words in law are not an act, therefore the 
speaker is not criminally responsible.’* Section 249. 

intention of cansing death or snoh bodily injury as^is 
likely to cause death.-— The essence of miirder is that there must be the jntention 
of causing such bodily injiiry as is likely to cause death. Presumption of intention 
depends on the facts of each case. A. L R. 1928 Pat. 169—7 Pat. 638 = 29 Cr. L. J. 
17 = 106 Inch Gas. 433 = 9 P. L. T. 286 ; see also A. I. R. 1927 Sind. 108=21 S. L. R. 
159=28 Cr. L. J. 61 ; A L R. 1929 Lah. 292 = 11 L, L. J. 20 = 31 Cr. L. J, 41. Onus 
of proving absence of intention to cause death is on the accused when he deals 
violent blows on head causing fracture. A. I. R. 1927 Lab. 63 = 28 Cr. L. J. 45 = 99 
Ind. Cas. 77 ; see also A. I. R. 1929 Lah. 637 = 30 P*. L. R. 357 = 3? Or. L. J. 662 = 
116 Ind. Cas. 707. Where no intention to cause death is found the offence is culpable 
homicide under s. 304. A. 1. R, 1927 Lah. 526=28 Cr. L. J. 590=9 L. L. J. 365. 
When the accused commits an imminently dangerous act, such as bomb throwing, 
intention to cause death is presumed. A. I. R. 1930 Lah. 266 = 31 Cr. L, J. 290=31 
P. L. R. 73=121 Ind, Cas. 726 ; see also A. I. R. 1923 Lah. 598 = 6 L. L. J. 62 = 24 
Cr. L. J. 935 = 75 Ind. Cas. 359. An injury merely likely to cause death does not 
amount to murder if intention to cause death is absent. A. I. R. 1923 Rang. 174= i 
Rang. 285 = Bur. L. J. 94 = 24 Cr, L. J. 919=75 Ind. Cas. 295. The expression ^‘causing 
death” means putting an end to human life and a man is not guilty of culpable 
homicide if his intention was directed to a lifeless body. 42 M. 547='37 L. J. 
17 = 20 Cr. L. J. 404= 51 Ind. Cas. 164. This section says nothing about deliberation 
or previous preparation but speaks only of intention and knowledge. A. I. R. 1926 
Oudh. 148=27 Cr. L. J. 62 = 91 Ind. Cas. 238=2 0. W. N. 862. Motive is irrelevant 
in murder. A. I. R. 1927 Lah. 729=28 Cr. L. J. 258 = 100 Ind. Cas. 226. 

Such bodily injury as is likely to cause deatb.— if a person causes death 
by doing an act with the intention of causing such bodily injury as is likely to cause 
death the offence comes under s. 299. Gohhar v. Emperor, 7 Pat. 688 = 9 Pat. L. T. 
286=106 Ind. Cas. 433==29 Cr. L. J. I7 = A. 1. R. 1928 Pat. 

With the knowledge that he is likely by such act to cause death.— In 
cases of murder and culpable homicide not amounting to murder there is a distinction 
between what is likely and what is probable. The distinction is a question of degree 
of probability. 5 Cr. L. J. 306 J 9 P. R- 1891 Cr. The “knowledge** must be a 
certainty not a probability. The difference between culpable homicide and murder 
is merely a question of different degrees of probability that death would ensue. 
A. L R. 1928 Pat. 169=7 Pat. 738=29 Cr. L. J. 17=106 Ind. Cas. 433 = 9 
P.L.T. 286. 

Five persons armed with dangs assaulted the deceased and beat him to such an 
extent that one of his thighs became a mass of bruises, fractured both his legs below 
the knee and also gave him various other minor injuries on the legs and on the 
trunk which caused death. But no injury was caused to the head and the injuries 
on the ttunk also were minor, Held^ that the offence would not come under any^ of 
the clauses of s. 300 but would come under third part of s. 299 as the assaulting 
persons must be credited with a knowledge that the beating that did actually 
give to the deceased was likely to cause death, lo Lab. 477 "^30 P* L* Rv.p74= ? ^3 
Ind. Cas. 333 = 30 Cr. L. J. 141 = A. 1. R. 1929 Lah. 157. There is a dear distinction 
between a person causing death by doing an act “with the knowledge that he is 
likely by such act to cause death”, which is culpable homicide withm the dennitioii 
in s. 299 I. P. Code, and causing death by an act known by the person doing it to be 
*'so immediately dangerous that it must in all probability cause death or such bodily 
injury as is likely to cause death’*, which is murder under cl. (4) of section 300. 
The former includes the latter but the two descriptions are ^ by no means 
co-extensive. 8 C, P. L. R. Cr. 9. All murder is culpable homicide, but ail 
culpable homicide is not murder. Thus s. 299 covers a wider ground than 
s. 300. U. B. R. (1897—1901) Vol. I. 283. The last clause of section 399 
and the fourth clause of s. 300 must be confined to cases, where no 
intentional injury has been caused. In cases of murder and cuipab^e 

L P. Code — 35 
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• . tiipfp is a distinction between tvhat is likely 

TuSable ; because death has resulted from blows it cannot be held 
and what is punisnatue , ^ iniurv sufficient m the ordinary 

in every case that the str k , The distinction between murder and culpable 

course of nature to dea h The distmaic^n “^t p probability, and 

homicide not amounting to the Uy it is"^ used. 

fjX £“ Suins •» ,S“rteeJ," n 

and Se boSiS was iiot sufficient in the ordinary course of nature 

fo“c»’ "death. .B.,h. *1^ f^Ts ,i« ”h.. 

p?SSS”to h?“tao.fedga that death would be oaueed. The queMiou 

&l=dg.iea,ue.tio.otf.o i. the »c.«sl..c.e^^^ A?-i„jS 

Bom. 518 — 28 Bom. • _* ^ a /vine man is deemed to be the cause of it. The 

:S.r“f“y^.»e dLlj’lir few that -he conditiou ^ the 

Tnv»'\i<svifl+iAn (1 l) “It is only where death is attributable to an injury which 

condition unknown to the person who inflicts the jury, ig Bom. L. . 3 - 

See also, 19 Bom. L. R. 9^2. ^ , v ■ 

This explanation assumes that the bodily iniury was inflicted with the mtention 

of causinff death or the knowledge that it would be likely to cause death. It 
of g the English rule that an injury which accelerates the death 

Ofo S i ia deCed toKe causeof it,^ ULe death has been caused 
?^is?o deTnce that the deceased was suffering from a complaint which would 
have caused his death in any event. 44 Ind. Cas. 335 - . . .. r 

“\n offence affecting the life of a person who must soon die, either from a 
mortal disease or in the course of nature from old 

offence than one which affects the life of a person m strong health. The offender 
causes death in the one case by accelerating that event by a few months or days 
or hours ; in the other case, possibly he hastened the event by many years. The 

real difference between the two cases is not m point of lav^ but m 

degree of proof requisite to show the cause of death. For where the death of 
a person who receives some bodily injury while labouring under a disease is the 
cinbipct of enquiry, the Court in estimating the evidence must consider whether it 
is safficiently%ro^ed which of the two causes, the disease or the bodily injury to the 
deceased person is the cause of his dying on the day when his death occurs. It is 
not necessary (if it were possible) that the evidence should enable the court to appor- 
tion the two causes and the degree in which each of them contributes to the result. 
But the Court must be satisfied ( i) that the death at the time when it occurs js not 
caused solely by the disease ; and (2) that it is caused by the bodily injury to this 
extent, that it is accelerated by such injury. Supprse A is ill of small-pox and gives 
him pills in such dose that the disease is aggravated and death is accelerated. A has 
caused death, notwithstanding that it may be proved that A must hwe eventually 
died of the smsdl-pox.— Morgan and Macpherson. If a person was sufifenng from an 
iniurv which would render injuries (which would not have a fatal effect to an ordi- 
nmv man) fatal to that person, it does necessarily follow, as it would in the case of a 
, healthy man that person affecting those injuries knew it to be likely that death iMuld 
be caused thereby. 34 C. L. J. 513. Explanation (i) to s. 299 of the Penal Code 
assumes that the bodily injury was inflicted with the mtention of causing death or the 
kndwlege that if would be likely to cause death. It was intended to repeat the Eng- 
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iish rule that an injury which accelerates the death pf a dying man 

the cause of it. Imperaior v. Ismail^ ii S. L, R. 79“" 44 Cas. 335 9 • * J’ 
319. ■ , . . 

Bsplanation ( 2 ), -‘‘In the case supposed, of a bodily injury 
inflicted is the sole cause of death in operation, it is explained Resulted 

given that the wound or other bodily injury if skilfully 

m death vet if in fact death is the result, the wound causes death. And it does not 
avail the offender to prove that the first cause might 

inoperative by the application of proper reniedies, and that d g 

^®'S™;dies and skilful treatment” may not be within the r®ach of the wound- 
ed man ; or, if they are at hand he may be unable or to resort to 

this is immaterial ‘so far as relates to the due severe 

death.” The primary cause which sets in motion some other cause as the severe 
wound which induces gangrene or fever— and the ultimate effect, th^ are suffici T 
connected as cause and effect, notwithstanding 

ease might have been cured by medical skill. _ AH that it is essential to ®stablisl ^ , 
that the death has been caused by the _ bodily injury, and if there any ’ntervwmg 
cause that it is connected with a sufficient degree of probability with the Ptjniary 
one’— Morgan and Macpkerson. Where death is avoidable by Proper 
fact does nSt take away case from operation of s. 299. 140 Ind Cas. 706= 34 Cr. L. 

J. 99=1932 Cr. C. 697 = 9 O. W. N. 6S5 = A. I. R. 1932 Oudh. 279. 

Explanation ( 3 ).— This explanation provides that the causing of the < 5 ®ath <ff a 
child in the mother’s womb is not ‘‘homicide.” But it may amount to culpable honi - 
cide to cause death of a living child if ay P/"'* f ® ^ UndeT^^^ 

forth, though the child may not have breathed or ‘’®®P 

English law comolete emergence is necessary to constitute the child a hutnan oeing. 
?hf Iw inX res^ctTs Lewhat wider than the English law. Under this explya- 
don, imLt be shLn that the child lived and breathed after it had wholly or partial- 
ly emerged from the mother’s womb. 29 P. R. 1915 Cr. , ^ f f},- 

“The life of the child while it remains, wholly within the womb, is a part or tne 
motheS lifl and not a separate and distinct existence. But as soy as any part of 
thehhild (supposing that it is not a child already wiAout life, a dead ferus) hns hten 
brought forth from the womb the child is accounted a living human being to ca“s® 
Xse LXinay be culpable homicide. It is further explamed that this may be so 
though the child^may not have breathed. The mere fact of having breathed is y 
unceftain indicato of life in such cases, for it is well-known that many children me 
wholly brought forth and eventually live, and yet do not breath for sometime aftei 

he said that a child is not completely born until after the umbilical cord 

Ispsseisssgi 

causing of “^ ^eath may amount to m existence than while it is 

s',£trn £ “ .!.« » -y n‘" s 
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Macpherson, It most be proved that the child breathed after it had emerged 

from womb. «7 Cr. L. J. 20=46 P- W. R. 1915 = 29 P- R. I9i5 = 32 Ina, Cas. 148. 

SOO. Except in the cases hereinafter excepted, culpable homicide is mur- 

der, if the act by which the death is caused is 
Murder, the intention of causing death, or, 

Pndiv if it is done with the intention of causing such bodily injury as the 

offeSSknois to b“ litel, ,0 cause the death of the petsou to »hom the harm 

“ if h ia done with the intention of causing bodily injury to any person, 

andihe bodily injury intended to be inflicted is sufScient, in the ordinary course 

4my fifths person committing the act knows that it is so imtnmently dan- 
gerous that it must, in all probability, cause death or such bodily injury as is 
Ukely to cause death, and commits such act without any excuse for incurring 
the risk of causing death or such injury as aforesaid. 

lllustratmis, 

ids A shoots Z with the intention of killing him. Z dies in consequence. 

^ TsT^i^Xtng that Z is labouring under such a disease that a blow is likely to 
J Viie ’ileath strikes him with the intention of causing bodily injury. Z dies m 
cause his is „„iity of murder, although the blow might not have 

"Snt iftlJ ordinary c^rse of nature, to cause die death of a person in a 
been sufficent, in tn ifAnot knowing that Z is labouring under any disease, 

sound state of heal h. But if A, not^ course of nature, kill a person in 

gives ^ f ijh here a, although he may intend to cause bodily injury is not 

ordinary^ourse of nature, ^ou|d^^^^ olub-wound sufficient to 

demhof maThr thToJdiL^^ course of nature. Z dies in consequence. Here A is 
tiniltv of murder, although he may not have intended to cause Z s death. 

^ A without any excuse, fires a loaded cannon into a crown of persons, and kills 

one ^f them. A is guflty of murder, although he may not have had a premeditated 

design to kill any particular individual. ,.i ,1 

Fxcei>tio7i /.—Culpable homicide is not murder if the offender, whilst de- 
. prived of the power of self-control by grave and 

When culpable homicide is 3rj(iden provocation, causes the death of the per- 
not murder. ggrr gave the provocation, or causes the 

death of any other person by mistake or accident. 

The above exception is subject to the following provisos , , k 

Firstly. — That the provocation is not sought or voluntarily provoked oy 
the offender as an excuse for killing or doing harm to any person. _ 

Secondly.— T'asA the provocation is not given by anything done in obedience 
to the law, or by a public servant in the lawful exercise of the powers of such 

public servant. , , . , • , f , 

That the provocation is not given by anything done in the lawtul 

exercise of the right of private defence. , ,, 1. . 

Explmiation . — Whether the provocation was grave pd sudden enough to 
prevent the offence from amounting to murder is a question of fact. 

Illustrations, 

id) A, under the influence of passion, excited by a provocation given by Z, inten* 
tionally kills Y, Z’s child. This is murder inasmuch as the provocation was not 
given by the child, and the death of the child was not caused by accident or misfor- 
tune in doing an act caused by the provocation. ^ ^ 

> ' (^) Y gives grave and sudden provocation to A. A, on this provocation, nres a 

pistol at y, neither intending nor knowing himself to be likely to kill Z, whj) is near 
him, but out of sight A kills 1, Here A has not committed murder, but merely culp- 
able bbtaidde.;-- ■ : ; \ A 
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(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden and violent pas- 
sion by the arrest, and kills Z. This is murder, inasmuch as the provocation was 
given by a thing done by a public servant in the exercise of his powers. 

(d) A appears as a witness before Z, a Magistrate. ^ Z says that he does not be- 
lieve a word of A’s deposition, and that A has perjured himself. A is moved to sudden 
passion by these words, and kills Z. This is murder. 

(e) A attempts to puli Z’s nose, Z, in the exercise of the right of private defence 
lays hold of A to prevent him from doing so. A is moved to sudden and violent pas- 
sion in consequence, and kills Z. This is murder, inasmuch as the provocation was 
given by a thing done in the exercise of the right of private defence. 

i f ) Z strikes B, B is by this provocation excited to violent rage. A, a by-stan- 
der, iiitending «o take advaniage of B^s rage, and to cause him to kill Z, puts a knife 
into B’s hand for that purpose. B kills Z with the knife. Here B may have commit- 
ted only culpable homicide, but A is guilby of murder. 

Excepion 2.—“CnlpdLble homicide is not murder if the offender, in the exer- 
cise, in good faith, of the right of private defence of person or property, exceeds 
the power given to him by law, and causes the death of the person against whom 
he is exercising such right of defence, without premeditation, and without any 
intention of doing more harm than is necessary for the purpose of such defence. 


Illustration. 


Z, attempts to horsewhip A, not in such a manner as to cause grievous hurt to A. 
A draws out a pistol. Z persists in the assault. A believing in good faith that he can 
by no other means prevent himself from being horsewhippedj shoots Z dead. A 
has not committed murder, but only culpable homicide. 

Exception J.—Culpable homicide is not murder if the offender, being a 
public servant, or aiding a public servant, acting for the advancement of pub- 
lic justice, exceeds the powers given to him by law, and causes death by doing 
an act which he, in good faith believes to be lawful and necessary for the due 
discharge of his duty as such public servant, and without ill-will towards the 
person whose death is caused. 

^.—Culpable homicide is not murder if it is committed without 
premeditation in a sudden fight in the heat of passion upon a sudden quarrel, 
and without the offender’s having taken undue advantage, or acted in a cruel or 
unusual manner. 

Explanation. ---It vs immaterial in such cases which party offers the provo- 
cation, or commits the first assault. 

jr.— Culpable homicide is not murder when the person whose 
death is caused, being above the age of eighteen years, suffers death, or takes 
the risk of death., with his own consent. 


Illustration. 


A, by instigation, voluntarily causes Z, a person under eighteen years of age, to ^ 
commit suicide. Here on account of Z’s youth, he was incapable of giving consent 
to his own death. A has therefore abetted murder. 

Scope of the section. Culpable homicide is the general name given to a 
variety of offences, of characters so different that the Code visits them with discri- 
minating punishments, ranging from capital punishment to a light fine. All these 
however, have these in common, that the death of a human being has been caused 
by some act or illegal omission which deserves punishment. There is one great 
division of the offence.— the division between culpable homicide which is murder, 
and culpable homicide which does not amount to murder. According to the definition 
given in this section culpable homicide is murder unless^ it be one of the^ mitigated 
descriptions of homicide mentioned in the five exceptions given in this section. 
The definition requires that we should consul. — fir the definition of culpable homici- 
de in the expanded form which it appears in the present section, and then the seve- 
ral exceptions containing the mitigated circumstances which reduce the offence of 
murder to culpable homicide not amounting to murder. Each of the four clauses of 
the section requires that the act which causes death should be done intentionally, 
or with tho knowledge or means of knowing that the death is a natural consequence 
of the act, Each clause is explained by illustration. It will be noticed that this 
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definition of murder does not recognise definition," is 

of a human being With the intention or sLw no specific 

not less murder when it is cornmitted ««der such mrcumstances^a^s ^ 

intention to Idil, tlian when it is perpetrated by _ But the Courts 

or by any other kind of wilful, deliberate and prei pinnHled to distinguish be- 

in awarding punishment ^for murder (see section 302) d\sdosQ,— ‘Morgan 

tween the several gradations of enormity which the the act by which the 

and Macphenon. Culpable hornicide is not mur ^ ^ of illustra- 

death is caused is done with the auestioii is whether the injuries 

tions appended to it, one for 

caused in a case are sufficient in the ordinary co ^ used and the inju- 

Court has to take it into consideration the nature o^t P «£ it is wholly 

ries caused. 75 ind. Cas. . 689- 1723 Lah 3^ 

l^ep"tioLTftoS*^rcwL^of^ rcate'may 

I. R. I9S8 oudh.' 15=3 Luck. c 44=28 Cr L. J, ‘ fg Mad i W. n! 

fall within more than one exception to s. 300* A.. I. K. 9 

796=29 Cr. L. J, 7=106 Ind Cas. 343* . . 

Bnglisli law— In English law it ^nd M his 'malice, afore- 

der to charge that the defendant did unlawful killing, by any 

thought, kill and murder the deceased. So muider is he un^ 
person of sound memory and discretion, of any p J?uss. Cr.. p. 655. This 

malice aforethough. either express or ^ Q-t-gf species of homicide is 

malice aforethought which distinguishes bufmeans that the 

not limited to particular ill-will P __ i.].e ordinary symptoms of 

fact has been attended with such ^’^‘^^?^^^^YAat*f- rpo-ardless of social duty, and 
a wicked, depraved, and malignant ^pint ; a he^tregaidle^^^^^^^ 

deliberately bent upon mischief. ^ygmeditated hatred or revenge 

called malice ; and therefore not only killing ho p „ accompanied with 

against the person killed; but also, m W 

circumstances that shew the heart to be previously . > either express or 

of malice aforethought, and consequently murder. ... a sedate 

implied by law. slpress malice is, when circuSan^^^^^^ dis- 

deliberate mind and formed design evidenced by ® , menaces former grudges, 

close the inward intention; as lying 

and concerted schemes to do the deceased soine bo y _ aeainst another, how- 

bylaw from any deliberate cruel act committed by o^p ..V ^ jj„ (jj. vyithout 

ever sudden. Thus where a man k.l s a“0*er_ suddenly 

considerable provocation, the law iinples malice , c^ a slial't oVno apparent 

of an abandoned heart, would be guilty of such an J- ®‘'f- g though no parti- 

cause. So if a man wilfully poisons another the 

Gular enmity can be proved. Russ. Cr. 6 ^ 6 . Thei r^.* dirked to constitute 

.six forms which have been held to be sufficiently wicked to const i 

murderous malice. They are the following • 

(i) Intention to kill the particular person, who in fact was lolled. 

(ii) Intention to kill a particular person, but not 

Intentioatokill. bat without selecting any particular individual as the 
““ »' “ 

" “tftjLSrdp'a. act which is 

any purpose of thereby inflicting any hurt whatever. Such cas Y 

the state of mind which Austin specifically terms ‘rashness. to kill 

(vi) Intention to commit a felonious act even though it be . ’ 

The illustration which Foster gives of this sixth rule is that of a man sh^oMg^^^ 

fowl in order to steal it, and thereby accidentally killing a bystander. / y 

^^Thfki of ‘^tUh India, differing from the Law of 

every case of homici4e as priMa facie murder ; it thiows on the p 
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burden of proving a certain intent of knowledge constituting an act a murdei. 

I Weir. 288. 

Culpable homicide amounting to murder and culpable homicide not 
amounting to murder.-'-Caiising death by an act, which the offender knows to be 
likely to cause death is culpable homicide not amounting to murder, whi e causing 
death with the knowledge that the most probable result of the act done wi ll be death 
or such bodily injury as will, in the ordinary course of nature, cause death, constitutes 
murder. L. B. R. (1893— 1900), 112, Murder as defined m clauses 2 and j of 

this section, is only an amplification of that part of s. 299, which speaks of an act 
done *‘with the intention of causing such bodily injury as is hkejy to cause death. 

18 P R i8q 3 Gr. All murder is culpable homicide, but all culpable homicide is not 
murder.* Subject to the five exceptions to this section, every act that falls within one 
or more of the four clauses of that section is murder, and also^ falls ^withm the defini- 
tion of culpable homicide in section 299. Every act that falls within any or more of 
the four clauses of this section, in respect of which there co-exist one or more of the 
sets of circumstances described in the five exceptions to that section, is by that fact, 
taken out of this section, but the act notwithstanding continues to be within ^ 299, 
and since it is not murder, it is culpable homicide not amounting to murder. Every 
act that falls within s. 299 and does not fall within this section, since it is not murder, 
is culpable homicide not amounting to murder. 6 Ind. Cas. 251— Or. L. j. 295. 

A man who intentionally strikes such a blow with a stick, as is sumcient to cause 
death in the ordinary course of nature, commits culpable homicide, although he may 
not have intended to cause death/ A. W. N. 1881 105. If an act^ which an accused 
person is said to have committed does fall within the explanations to section 300, 
knd does not fall within any of the exceptions therein, the act is murder / bu^ 
if it does fall under one or other of the explanations and also falls within 
the exceptions, the act is one of culpable homicide not amounting to murder. 

In delivering the judgment in the case of Queen v. Gora Chand Gope^ 5 W. R. Cr. 
45, Sir Barnes Peacock CJ. said ; “There^are in my opinion several important distinc- 
tions between murder and culpable homicide. An offence ^cannot amount to murder 
unless it falls within the definition of culpable homicide r for sectio 
points out the cases in which culpable homicide is murder . But any offence may 
amount to culpabie homicide without amounting to murder. 

‘‘Culpable homicide is not murder if the case falls within any of the exceptions 

mentioned in section 300. ^ • j 

“The causing of death by doing an act with the intention of causing death 
is culpable homicide. It is also murder, unless the case falls within one of the 

exceptions in section 300. . ‘r .i. 

“Causing death with the intention of causing bodily injury to any person, if the 
bodily iniurv intended 10 be inflicted is sufficient in the ordinary course of nature to 
cause death in my opinion, falls within the words of section 292 with the intention 
of causing such bodily injury as is likely to cause death, and is culpable homicide. 
It is also murder, unless the case falls within one of the exceptions in section 300, 

“Causing death by doing an act with the knowledge that such act is likely to 
cause death is culpable homicide, but it is not murder even if it does not fall within 
any of the exceptions mentioned in section 300, unless it falls within cause 2, 3. or 4 
of section 300, that is to say, unless the act by which the death is caused is done 
with the intention of causing such bodily iniury as the offender knows to be likely 
to cause the death of the person to whom the harm is caused, or with the intentioii 
of causing bodily injury to any person ; and the bodily injury intended to be inflicted 
is sufficient in the ordinary course of nature to cause death, or unless the person 
committing the act knows that it is so imminently dangerous that it must, in all 
probability, cause death, or such bodily injury as is likely to cause deat . 

“In speaking of acts, I of course include illegal omissions. . , , 

“There are many cases falling within the words of section 299 or with the 
knowledge that he is likely by such act to cause deatlT that do not fall within the 
2nd 3rd or 4th clause of section 300, such for instance as the offences described in 
sections 279, 280, 281, 282, 284, 285, 286, 287, 288, and 289 if the offender knows that 
his act or illegal omission is likely to cause death, and if in fact it does cause death. 
But although he may know that the act or illegal omission is so dangerous that it is 
likely to cause death, it is not murder, even if death is caused thereby unless the 
offender knows that it must in all probability, cause death, or such bodily injury as 
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is likely to cause death, or unless he intends thereby to cause death, or such bodily 
injury as is described in clause 3 or 3 of section 300. 

“As an illustration, suppose a gentleman should drive a buggy in a rash and 
negligent manner or furiously along a narrow crowded street. He might know that 
he was likely to kill some person, but he might not intend to kill any one or to cause 
bodily injury to any one. In such a case, if he should cause death, 1 apprehend he 
would be guilty of culpable homicide not amounting to murder, unless it should be 
found, as a fact that he knew that his act was so imminently dangerous that it must 
in all probability, cause death or such bodily injury, etc., as to bring the case within 
the 4th:clause of section 300, In an ordinary case of furious driving, the facts 
would scarcely warrant such a finding. If found^ guilty of culpable homicide not 
amounting to murder, the offender might be punished to the extent of transporta- 
tion for ten years, or imprisonment for ten years with fine (see sections^ 304 
and 59) ; or if a European or American, he would be subject to penal servitude 
instead of transportation. It would not be right in such a case that the offender 
should not be liable to capital punishment for murder. The first part of section 
304 would not apply to the case. That applies only to cases which would be 
murder if not falling within one of the exceptions in section 300.^ If a man should 
drive a buggy furiously, not merely along a crowded street, but intentionally into 
the midst of a crowd of persons,, it would probably be found as a fact that he 
knew that his act was so imminently dangerous that it must in all probability 
cause death or such bodily injury, etc., as in clause 4, section 300. 

‘Trom the fact of a man’s doing an act with the knowledge that he is likely 
to cause death, it may be presumed that he did it with the intention of causing 
death, if all the circumstances of the case justify such a presumption ; but 1 should 
never presume an intention to cause death merely from the fact of furious driving 
in a crowded street in which the driver might know that his act would be likely 
to cause death. Presumption of intention must depend upon the facts of each 
particular case. 

Suppose a gentleman should cause death by furiously driving^ up a Railway 
Station. Suppose that it should be proved that he had business in a distant part 
of the country, say at the opposite- terminus ; that he was intending to go by a 
particular train ; and that he could not arrive at his destination in time for his 
business by any other train ; that at the time of the furious driving it wanted only 
two minutes to the time of the train’s starting; that the road was so crowded 
that he must have known that he was likely to run over some one and to cause 
death. Would any one under the circumstances presume that his intention was to 
to cause death. Would it not be more reasonable to presume that his intention was 
to catch the train? If the Judge or Jury should find that his intention was to 
save the train, but that he must have known that he was likely to cause death, 
he would be guilty of culpable homicide not amounting to murder, unless they should 
also find that the risk of causing death was such that he must have known and 
did know that his act must, in all probability cause death, etc., within the meaning 
of Clause 4, section 300. 

“if they should so further, and infer from the knowledge that he was likely to 
cause death, he would be guilty of murder and liable to culpable homicide." See 
also I B. 342, 344, 346 ; (1928) 10 Lah. 477 ; 32 R. 1887 ; 27 P. R. 1S83 ; 3 A. 
776 (778) ; 33 Cr. L. J. 141. The difference between culpable homicide and murder 
is merely a question of different degrees of probability that death would ensue. 7 Pat. 
638=9 Pat. L. T. 286=106 Ind. Cas. 433=29 Cr. L. J. 17 = A. 1. R. 1928 Pat. 169. 

Except in oases. — Without any exculpatory circumstances, other than those 
mentioned in the five exceptions, Suba v. Em^ress^ 40 P. R. 1887 Cr. ; 47 P. R. 
1887. In deciding the question whether a transaction amounts to murder or to 
culpable homicide^ not amounting to murder, the Judge should not conclude that the 
offence committed is murder, because there is nothing to show that the accused’s act 
does not come within any of the exceptions mentioned in s. 300. i C. W. N. 545* 
Where a Court finds that an act causing death was done merely with the knowledge 
that the doer was likely by such act to cause death, as the act does not come within 
s, 300 there is nothing upon which the exception to s. 300, can operate. 9 P. R. 
1891 Cr. When the accused gave such a blow to the deceased on the head 
which caused the death of the deceased it was for him to show that it was 
removed from the category of murder by one of the exceptions to the section. 
17 Iiid. Ca$. ^24=20 Cr* L. J. 60S; see also 17 A, L. J. 
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985=353 Ind Cas. 495 ; 20 Cr. L. J. 7 ^ 7 * There can be no conviction for nsiirder 
or for culpable homicide not amoiiiidng to murder where the corpus delicti is not 
established. Culpable homicide is murder where the party inflicting the injury does 
it either with the intention that it should cause death or with the knowledge that it 
may do so. It will not be murder if the case falls within any of the exceptions noted 
tinder section 300 L P. Code. Where there is neither intention^ knowledge nor 
likelihood that the injury will or can result in death, the offence would be neither 
murder, nor culpable homicide not amounting to murder, but would be voluntarily 
causing gidevoiis hurt under s. 322 and the conviction in such a case would be 
either under s. 325 or s. 326 according to the nature of the weapon used. 63 Ind. Cas. 
45o=22'Cr. L. J. 658, 

Claiis© (1).— Aot by wMola the death is caused, etc.— According to this 
definition, culpable homicide is murder, unless it be one of the mitigated descriptions 
of homicide mentioned in the five exceptions which follow {^Morgan and Macpherson), 
Clause (a) of section 299 and clause (i) of this section show that where there is an 
intention to kill the offence is always murder, i B. 342. The word ‘'act'* includes 
omission. Vide s. 33. So where it was proved that the accused withheld all 
nourishment from a child with the intention of causing its death, and the child died 
in consequence, held that the prisoner was guilty of murder. A. W. N. X083, 36; 
see also 5 N. W. P. 44 ; A. W. N. 1883. 231 ; 18 P. R. 1870 Cr. 

The word “deatlf* denotes the death of a human being (s. 46). The murdered 
person must bs a person in being i. e., not a mere unborn child. v. Monks, 

C. C. C. Sessions Papers, (1870) L. xxii, 421 ; 21 Cr. L. J. I 3 om. L. R. 

1101 = 54 Ind. Cas. 485]. There can be no murder of a child which dies before 
being born or even whilst being born ; only one that has been born, and 
moreover born alive. Partial extrusion is not sufficient ; if but a foot be unextricated, 
there can be no murder ; the extrusion must be complete, the whole body of the 
infant must have been brought into the world. (Rex v. PouUon, 5 C. & P. 330). 
But it is not necessary that the umbilical cord should have been severed. (Rex v. 
Crutchley, 7 C. & P. 814 ; Reg. w. Reeves, 9 C. <& P. 25), And to be born alive the 
child must have been still in a living state after it : had quitted the body of the 
mother. Hence that life then still existed must be actually proved; and this -may 
be done by giving evidence of any cry, or breathing, or pulsation, or movement, after 
extrusion. But it is not necessary that the child should have continued to live 
until it was severed from the mother ; or even until it began to breathe. Rex v. 
Sellis, 7 C & P. 853. For a child may not breathe until sometime after fail extrusion. 
(Rex V. Brain^ 6 C. & P. 349) ; though, on the other hand, infants sometimes breathe, 
and even cry, before they are fully extricated. The birth must thus precede the 
death ; but it need not prove the injury. (Reg v. Senior, i Moody 346). Thus an 
act which causes a child to be born much earlier than in the natural course, so that 
the child when born is rendered much less capable of living and accordingly soon 
dies, may amount itself to murder. Regv, West, 2 C. Sc K. 784. — Kenney^ s Outlines 
of Criminal Law p. 12(). it must be proved that the child breathed after it had 
emerged from womb. 17 Cr. L. J. 20 = 46 P. W. R. 1915 = 29 P. R, Cr, 1915 = 33 
Ind. Cas. 148. ^ 


Intention of causing death.— Where the murder of a newly born child 
is deliberately committed in cold blood the murder is as serious an offence in the eye 
of the law as that of a grown-up person, and deserves to be as severely punished. 
R. v. Irowa, Rat, Un. Cr, C. 401 ; R. v. Basapa, Rat. Un. Cr. C. 401. In 
this case death was due to strangling. The deceased was dragged along 
with a ligature round his neck. The Sessions Judge was of opinion that 
the original intention of the accused was to merely maltreat the deceased, 
but that in their excitement their passion got the better of them and they 
strangled him either before they dragged him along or in this process. Pie 
thought the crime was not a premeditated and cold-blooded murder and that there- 
fore none of the accused were guilty under s. 302, Penal Code. He convicted the 
accused of culpable homicide not amounting to murder. Held, the Sessions Judges^ 
view of law was wrong because the act of strangulation was murder, Those persons 
who were engaged in committing it must either have intended to cause death or 
have known that it was so imminently dangerous that it would in all probability 
cause death. The conviction should therefore have been of murder and not of 
culpable homicide of the lesser degree. 23 P, R. 1890 Cr. Mere absence of preme- 
ditation will not reduce a crime from murder to culpable homicide not amounting 
to murder. 3 W. R. Cr. 40 ; 23 P. R. 1890 Or. No constructive but actual intention 
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iS' required to constitute murder. 5 W. R. Cr.. 42*. The intention in^ this 
section does not require any forethought. 62P. R. 1887 Cr. The presumption 
oflaw isthat a man intends the natural and inevitable consequences of his own 
act. I Weir 300, Inference of intent can be made from the pre-existing enmity 
between the accused and the deceased. 85 F. R* x866 Cr. 

Proof of motive or previous ill-will is not necessary to sustain a conviction for 
murder. 7 W. R. Cr. 60 ; but see 10 W. R. Cr. ii ; see also A, I. R. I933 Lah. 
1005 ;i3i Ind. Cas. 439=*=i93i Cr, C. 241*8 O. W. N. 107 ==32 Cr. L. J. 697*6 Luck. 
475 = A. 1. R, 1931 Oudh. 119. It is not murder, if a person kills another without 
intending to take his life, and if the acts done are not such as conclusively indicate 
an intention to cause such injury as was likely^ to cause death. 5 W. R. Cr. 41. In a 
case of murder, it is for the Court to consider wdiether the whole case does not 
disclose circumstances which negative the existence of a guilty intention or know- 
ledge, which is a constituent part of the offence of culpable homicide. 22 P. R. 
1868 Cr. 

A man’s intention can only be gathered from his acts. Death from a blow^ or 
blows on the head is probably, as a rule, associated by people unskilled in medical 
science only with the breaking of the skull. Ignorance of the actual causes which 
may bring about another’s death in consequence of a blow cannot affect the question 
of the striker’s knowledge and intention when striking the blow. If actual knowledge 
and experience do not do so, instinct at least tells every man that to hit another 
human being any violent blow on the head may possibly result, or is likely to result 
or will result, in serious injury to the person struck ; but knowledge, belief or^ expec- 
tation of the amount of injury that may be caused must depend upon what is used 
in inflicting the blow, and the force with which the blow is delivered, A man is 
presumed by law to intend the ordinary and natural as well as the necessary 
consequences of his acts. Every man giving another a very violent blow on the 
bead with his fist must be taken to know that the result of his blow rnay be, and 
even is likely to be, injury to the other, sufficient to kill him, but unless it must be 
taken that ordinary knowledge, experience or instinct tell a man that such a result 
is an ordinary and, therefore a probable consequence of so striking another man, 
the striker’s act would not amount to a greater crime than culpable homicide, for, 
at most, it would be an act done with the knowledge that he was only likely to cause 
death, and an intention to cause more than he kriew was likely, could not be 
imputed to him, unless there was further evidence showing what his actual intention 
was. Every man must be taken to know that, if he repeats violent blows with 
anything substantial and hard on another man’s head, he will probably either kill 
the man, or cause him such injury as is sufficient, in the ordinary course of nature to 
cause death. 2 L. B. R. 125=1 Cr. L. J. 184 ; see also A. I. R. 1933 Lab. 93^—1933 
Cr. C. 1389 ; A. I. R. 1933 Lah. 883 ; 33 P. L. R. 279=33 Cr. L. J. 580=1932 Cr. C. 
422. If intention to kill is present, act amounts to murder. If it is absent, it is only 
culpable homicide not amounting to murder. A. I. R. 1933 Rang. 33S*i933 C. 
1148= 146 Ind. Cas. 315. In the absence of direct evidence intention of the accused 
can be gathered from established facts. 137 Ind. Cas. 282 = 33 Cr, L. J. 457=33 
P. L. R. I* A, I. R. 1932 Lab. 189. 

The decision of the question whether the act of the accused amounts to murder 
or not must rest upon whether he must be held to have intended to cause bodily 
injury sufficient in the ordinary course of nature to cause death, or whether he only 
intended to cause such bodily injury as was likely to cause death. 3 L. B. R. 122 = 3 
Cr. L. J. 355. When an act is done with the intention of causing bodily injury 
and that injury is sufficient, in the ordinary course of nature, to cause death and it 
does actually cause death, the act is murder, although the person who committed the 
act may not have known that it was likely to cause death. i‘J. G. 59, Every sane 
person of the age of discretion is presumed to intend the natural and probable conse- 
quences of his own acts. In deciding what the natural and probable consequences of 
an act are the Court will presume that every actual consequence is a natural and 
probable consequence unless the contrary is affirmatively shown. 23 Cr. L. J. 
313=66 Ind. Cas. 66s — {1922) Nag. 141. Where two persons armed with dangerous 
weapons attacked the deceased on the head, they must be deemed to have intended 
to cause death. 75 Ind. Cas. 359*24 Ct. L, J. 935=1923 Lab. 598 ; see also 35 P. 

, L. R. 715=^934 Cr, C. 1093= A. I. R. 1934 Lah. 741. Where the injury is by a club- 
wound, irrespective of intention the person is guilty of murder. A. I. R. 1926 Oudh, 
684=26 Cr. L. J.,i49i = 9o Ind. Cas. 147, Where a number of men armed with iaShis 
make a concerted attack upon another man and practically kill hina on the spot 
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inflicting injuries to the head as result of blows which must have been struck either 
with the intention to kill or at any rate with the intention to cause hurt, such as the 
striker must have known to be imminently likely to result in the death of the person 
struck in the case at least of the ringleaders the penalty prescribed by the law as the 
proper penalty in cases of murder will be inflicted. 45 A. 130 = 71 Ind, Cas. 234 = 24 
Cr. . L. J. ^106- 1923' A. 88. ' ^ ^ 

An injury that is merely likely to cause death does not of necessity amount to 
murder. The act must be done with the intention mentioned in s. 302. Where the 
degree of likelihood is not sufficiently high, the intention does n:jt extend to the inten- 
tion of causing such bodily injury as is likely to cause death the offence is only the 
culpable homicide not amounting to murder, i Rang. 285 = 75 Ind. Cas. 295 = 24 Cr. L. 
J. 9J9==2 Bur. L. J. 94. Culpable homicide is not committed unless the agent either 
has the intention of causing such bodily injury as is likely to cause death or has the 
knowledge that he is likely to cause death, ii O. L. J. 563=81 ind. Cas. 969=21 
Cr. L. J. 1145; see also 77 Ind. Cas. 292 = 25 Cr. L. J. 356=1924 Nag. 281,* 77 Ind. 
Cas. 801 = 1924 Pat 13 = 25 Cr. L. J. 449= 1924 Pat. 635. 

Where two persons armed with dangerous weapons attacked the deceased on the 
head, they must be deemed to have intended to cause death. 83 Ind. Cas. 727 = 26 
Cr, L. J, i 67 = A. L R, 1923 Lab. 663. 

Motive though not a sine qua non for bringing the offence home to the accused 
is relevant and important on the question of intention.. 32 C. W. N. 345 = 47 C. L. J. 
240 = A. I. R. 1928 Cal. 430. The rule of English Criminal Law that one must be 
taken to intend the natural and probable consequences of his act is not always quite 
easy to apply to the Indian Criminal law in view of the distinction that the Indian 
Penal Code draws between intention and knowledge. It should also be noted that 
on the question of knowledge much depends on the intellectual capacity of the actor. 
Ibid. The circumstance of an act of murder being apparently raotivedess is not a 
ground from which the 'existence of a powerful and irresistible influence or homicidal 
tendency can be safely inferred. 1 12 Ind. Cas. 222 = 29 Cr. L. J. ioo6. Where the 
accused deliberately lay in wait for the deceased intending to beat him with lathis on 
account of enmity, and in fact did beat him with lathis and the deceased died on 
account of such beating. Held^ that the intention of the accused must have been to 
cause death or such injuries as would naturally result in death. 118 Ind. Cas. 190 = 
30 Cr. L. J, 89 o=A. I. R. 1929 A. 707. 

Clause (2)— With the intention of causing such bodily injury, etc.-— 
“The essence of clause (2) appears to me to be found in the words ‘‘knows to the 
likely*’ and “the persons to whom the harm is caused." The offence is murder, if 
the offender knows that the particular person injured is likely, either from peculiarity 
of constitution, or immature age, or other special circumstance, to be killed by an 
injury which would ordinarily cause death. The illustration given in the section is 
the following :-~'A knowing that Z is labouring under such a disease that a blow 
is likely to cause his death, strikes him with the intention of causing bodily injury* 

Z dies in consequence of the blow. A is guilty of murder, although the blow might 
not have been sufficient in the ordinary course of nature, to causfe death of a person in 
sound state of health.’* Per Melville /. in R v. Govinda, 1 B. 342. As to the 
application of this clause illustration (b) and 4 L. B. R* 132 = 7 Cr. L. J. 410. 

Murder as defined in clauses 2 and 3 of s. 300 I. P. Code, is only an application of 
that part of section 299 I. P. Code, which speaks of an act done ‘with the intention 
of causing such bodily injury as is likely to cause death.* 18 P. R. 1893 Cr. An offence 
may amount to culpable homicide but not murder even though none of the excep- 
tions in s. 300 are applicable to the case. Clauses (2) and (3) of this section imply a 
direct mental intention and a special degree of criminality. A. I, R. 1935 Oudh. 239, 
For cases in which the right of private defence was exceeded, vide 64 Ind, 
Cas. 133; 8 M. L. T. 462; 12 C. L. J. 81 ; 13 Cr. L. J. 782=17 Ind. Gas. 
414; 3 A. 253; 7 W. R. Cr. 73; A. I. R. 1933 L'lh. 1048 ; 5 W. R. Cr. 33 ; 

6 W. R. Cr. 50 ; 1. P. R. 1880. When the accused, husband and wife, in 
attempting to protect the latter from attempted rape by the deceased, killed him, 
held, that the right of private defence extended to the causing of death in such 
case and that no offence was committed. Rat. Un. Cr. C. 867. Where the 
accused knowing its effect administered arsenic to a boy nine years of age with 
the object of preventing the father of the boy from appearing as a witness against 
himself in a criminal case, but in such quantity that the boy died in the course of 
three days. Held^ that he was guilty of murder, though his intention might not h^ive 
been to cause death. 40 A. 360=16 A. L. J, 178=44 Ind. Cas. 636=19 Cr. L. J. 382, 
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The word '‘knowledge’’ in section 300, danse 2, 1 . P. Code imports certanily and not 
a mere probability. 7 Pat 638 =^9 P^b 286== 106 Ind, Cas, 433^29 Cr, L. j. 
17== A. I. R. 1928 Pat. 169. If a person stabs another in the abdomen with sufficient 
force to penetrate the abdominal walls and the internal viscera he must be held, 
whatever his station of life to have intended to cause injury sufficient in the ordinary 
course of nature to cause death. 108 Ind. Cas. 268=29 Cr. L. J. h 37 * 

Clause ( 3 )— With the inteution of causing bodily injury to any person 

sufficient in the ordinary course of nature to cause death— ^In order 

that culpable homicide may amount to murder under this clause the prosecution must 
prove that the accused intended to cause such bodily injury as is sufficient, in the 
ordinary course of nature, to cause death. L. B. R. (1893—1900)^ 452. The offence is 
culpable homicide, if the iDodily injury intended to be inflicted is likely to cause death ; 
it is murder, if such iniury is sufficient in the ordinary course of naiurej to cause death. 
The distinction is fine, but appreciable. It is much the same distinction as between 
clause (c) of section 299 and clause (4) of this section. It is a question of degree of 
probability. Practically, it will generally resolve itsejf into a consideration of the nature 
of the weapon used' A blow from the fist or a stick on a vital part may be likely to 
cause death, a wound from a sword on a vital part is sufficient in the ordinary course 
of nature, to cause death, i B. 342. The accused struck a woman with a heavy billet 
of wood causing a fracture of the skull. She fell down senseless and died, subse- 
quently, without having recovered consciousness. Held^ that, as a fracture of the skull 
was sufficient in the ordinary course of nature to cause death, the accupd must be 
deemed to have intended to cause such bodily injury as is referred to in the third 
clause of section 300 of the Penal Code. N. L. R. 134 = 2 Cr. L. J. 74 P‘ 
A medical officer’s opinion that the injuries inflicted were not serious, which is 
based upon a miscon<"eption of facts, should be disregarded when the evidence shows 
that the injuries inflicted were one inch deep and they pierced the plura, which in the 
ordinary course of events, is sufficient to cause death. 16 Cr. L. J. 543 == 29 Ind. Cas. 
671. An accused’s intention should be inferred from his act, but not solely from the 
consequences of that act. The result of cutting a man on the head with a heavy chop- 
per being generally death, the accused must be taken to have known that, that is the 
natural consequence of such an act, and that he must therefore be presumed to have 
intended to cause death. 4 L. B. R. 306 = 9 Cr. L. J. 5. in all cases where death 
results as a result of blows given on head with a blunt weapon such as a stick, 
the intention of the a assailant must be judged by the circumstances under which 
the blows were delivered, the weapon used, the force with which the blows w^e 
inflicted and the extent of the injuries caused. A. I. R. 1934 Rang. 100=35 Cr. 
L. J. 1112 = 1934 Cr. C. 573. 

Certain snake-charmers by professing themselves to be able to cure snake bites 
inditced several persons to let themselves be bitten by a poisonous snake. From the 
effects of the bite, three of those persons died. Held, that the offence was rnurder 
under clauses 2 and 3 of s. 300 of Penal Code, unless it could, be brought within the 
fifth exception to that section. If the prisoners, really believing themselves to have 
the powers they professed to have, induced the deceased to consent to take the risk 
of death the offence would be culpable homicide not amounting to murder. 3 B. L. 
R. H, Cr. 25=12 W. R. Cr. 7. If a person strikes another on a vital part with^ a 
cutting instrument, the striker should be presumed to have intended to cause bodily 
injury sufficient in the ordinary course of nature to cause death. 15 Cr. L. J. 513 = 24 
Ind. Cas. 601 ; see also 134 Ind. Cas, 205 = 32 P. L. R. 401 = 32 Cr. L. J. 1127 ; A. L 
R. 1934 Pat, 603=1934 Cr. C. 1255 = 152 Ind. Cas 636 ; A. I. R. i 934 Sind. 172 = 
1934 Cr. C. 1274=152 Ind. Cas. 1032 ; A. 1 . R. 1934 Bom. 156=36 Bom. L. R. 210 = 
148 Ind. Cas. 1004=35 Cr, L. J. 829= A. L. R. 1934 Bom. 243 ; A. I. R. 1934 Oudh. 
499=1934 Cr. C. 1379=11 0 . W. N. 1309=152 Ind. Cas. 103; A. L R. 1934 Lab. 
20 = 35 Cr. L. J. 619=148 Ind. Cas. 191. Where the degree of probability referred 
to in s. 299 was all that was proved and fell short of that defined in s. 300 (3) I. P. 
Code, the accused cannot be convicted of murder, 8 S. L. R, 337= 16 Cr. L. J. 472 = 
29 Ind. Cas. 104. In cases of death caused by reckless violence and without 
premeditation,. a safer criterion to determine the question whether the accused is 
guilty of an offence of murder or of culpable homicide not amounting to murder is 
. the nature of the weapon rather than the nature of the injuries inflicted. 7 S. L. R. 
29=14 Cr. L. J. 459=20 Ind. Cas 619 ; see also 12 P. R. 1911 Cr. = 4i P* W. R. 

Ind. Gas. 967i=*i2 Cr. L. 'J- 391,. Where a man strikes another with 
heavy itbn-bound stick on the head, with such force as to smash in one side of his 
skulh he'tauft be hei^'tPihstve intended to cause such bodily injury as he knows to 
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be likely to cause death. U. B, R; (1897— '1901) Voi. I. 288. In order that culpable 
homicide may amount to murder under s. 500 (3), the prosecution must prove 
that the accused intended to cause such bodily injury as is sufficient in the ordinary 
course of nature to cause death. L, B. R. (1893 — 1900). 452. Where the accused had 
given to the deceased some substance which caused his death, but which the accused 
alleged to have been administered with intent to bring madness, held that, as the 
person knew that his act was likely to cause death, he was guilty of murder 8. P. R. 
1869 Cr. Any act of stabbing into what are ordinarily considered to be vital parts 
of the bodyj^r/j^a/tw^ falls within s. 300 (3), Penal Code. The intention with which 
such an act is done must be gathered from the act itself, and if a person strikes 
another in a vital part with a cutting instrumentj it must be held that the striker’s 
intention is to cause such bodily injury as is sufficient in the ordinary course of 
nature to cause death; 2^ L. B. R. 63., 

Where A and bis party attacked B, a strongly built man of about thirty five 
years of age, in a violent and determined manner, inflicting not less than sixteen 
wounds on his body and causing severe ruptures of his spleen which was in a 
healthy condition, and so caused his death, keld^ these facts leave no doubt, that A 
and his party who attacked B either intended to cause B’s death, or that they 
attacked him in such a brutal manner, regardless of consequences well knowing 
that they would be likely to cause death, and that the offence comitted by A and his 
parly therefore amounted to murder. 37 C. 315= 6 Ind. Cas. 921= ii Cr. L. J. 417* 
Owing to a quarrel which the deceased had with the accused, the latter armed him- 
self with an iron-shod stick and struck one blow with it on the head of the deceased 
which caused his death. He was convicted of murder. On appeal keld^ that, in as 
much as it was possible that the blow struck by the accused exceeded in violence 
the injury he had in view at the moment of striking it, the conviction should be 
altered from murder to culpable homicide not amounting to murder. 18 Bom. L. R. 
793 = 3 Bom. Cr. C. 211 = 17 Cr. L. J. 530 = 36 Ind. Cas. 578. A man who cuts 
another, even on the leg with such a ferocity and with such a weapon as to 
cause such an injury as that which the deceased received must be presumed to 
intend to cause injury sufficient in the ordinary course of nature to cause death, and 
if death results is guilty of murder unless the case is shown to fall within the excep- 
tion provided in the Code, 3 Bur. L. J. 103= 1923 Rang. 247* A stab in the abdo- 
men with sufficient force to pierce the abdomenal walls is sufficient in the ordinary 
course of nature to cause death and if death ensues, the offence committed is 
murder, i Rang. 436. Where the assailants scrupulously avoided the vital parts 
of the body, it is clear that they did not intend either to cause death or to cause 
such bodily injury as they knew was likely to cause death. 1923 Lab. 319. 
When a person gave the deceased a club -wound sufficient to cause the death of 
a man in the ordinary course of nature. Held, that the person was guilty of murder 
irrespective of intention to cause death. A. I. R. 1926 Oudh. 184. A blow on the head 
with a lathi is certainly likely to cause death and the person who inflicts lathi^ blow on 
the head of another person must be presumed to have the intention of causing such 
bodily injury as is likely to cause death. But it does not necessarily follow that a 
lathi blow on the head is always sufficient in the ordinary course of nature to cause 
death. 7 Pat, 638 = 9 Pat. L. T. 286=106 Ind. Cas. 433 = 29 Cr. L. J. I7*A. I. R. 
1928 Pat. 169. 

Intention. —No construction but actual intention is required to constitute mur- 
der. 5 W. R. Cr. 42. The intention in this section does not require any forethought. 
62 P. R. 1887 Cr. Intention necessary for murder is presumed from nature of wound. 
144 hid. Cas. 282 = 1933 Cr. C. 577 = 34 Cr. L. J. 747 = A. I. R. I933 Bang. 95. ^ Mere 
intention to beat deceased is not sufficient to prove charge of murder. 146 Ind. Cas, 
381 = 10 O. W. N. 557 = A. 1. R. 1933 Oudh. 333=1933 Cr. C. 7S0. In a crime commi- 
tted by several persons acting together, intention must be determined by proved 
facts of the case, No general rule can be laid down upon such subject. 130 Ind. 
Cas. 355=8 Rang* 603 = 32 Cr. L. J. 495 = A. i. R. 1931 Rang, i (F. B. ). ProseGUtion 
need not prove adequate motive for commission of crime by accused. 14b Ind. Gas. 
381 = 10 O. W. N. 557=1933 Cr, C. 780 = A. L R. 1933 Oudh. 333- Iniention^ to 
murder is presumed from striking with sharp-edged weapon upon head with sufficient 
force to break it. 135 Ind, Cas. 670=33 Cr. L. J. 184=32 P* L. R. 8 io=t 933 Cr. C. 
15 = A. L R. 1932 Lah. 5 ; see also 137 Ind. Cas, 65 = 33 P. L. R. 145 = ^932 Cr. C. 
278=33 Cr. L. J. 375 = A. L R. 1932 Lah. 254. Drunkenness short of proved in- 
capacity to form intent necessary to constitute crime does not rebut presumption of 
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“intent-' arising- from this act. 137 M. Cas. 86=33 P- L- R- i30=33 Cr. L. J. 378 = 

A. I. R. 1932 Lali. 244. ■ . 

Premeditation.-Mere absence of _ premeditation will not reduce a crime^ from 
murder to culpable homicide not amounting to murder. 3 W. R. Cr.40 ; see also 23 P. 

R. 1890 Cr, 

Olatisa 4.-Person comroitting the act knows eto.-Clause (c) of section 
299 and clause (4) of this section are intended to apply (but they are not nece^arily 
limited) to cases in which there is no intention to cause death or bodily injury. Funo- 
5s Srg, fi"U at a mark near a public road, would be cases of ^this description 
Whether the offence is culpable homicide or murder, depends upon the degree of risk 
to human life. If death is a likely result, it is culpable homicide : if 
palpable result, it is murder, i B. 342. It may be useful here to point out t ® 

Indian Penal Code contemplates that when an act is culpable homicide, whether 
amounting- to murder, or not amounting to murder, by reason of the act being done 
with the knowledge described in clause (3). of s. 299 (or with the knowledge described 
in clause 4 of s. 300, which knowledge satisfies the definition in clause 3 of s. 299)> an 
intenfion to causi death or to cause%uch bodily injury as is likely to cause death 
must be absent. When intention of either kind co-exists with the knowlege “Oscrib- 
ed the knowledge merges in the intention, and a higher degree of guilt is imputable. 
That the deeree^of guilt is higher when a murderous intention exists (which intention 
seems to be^deemed to impart the specified knowledge), and is 
ledge is unaccompained by such intention, seems a Mcessary inference r 
guage of s. 304 as^^ to punishment. 32 P- R- 1887. This clause says nothing about 
intpntinn 2T P R iQU 1 72 Ind. Cas. 49. This clause appears to be designed to 
provide for that class of cases where the acts resulting in death are calculated to put 
lives of many persons inj'eopardy without being armed at any one in particular an 
are perpetrated with a full consciousness of the probable consequence. As, for examp . 
where death is caused by firing a loaded gun into a crowch by P^Ti'lHd^finsl ^ 
which people are accustomed to draw water, by opening the draw of a bridge just as 
a railway passenger train is about to pass over it. In such and the like ^ _ 

imminently dangerous act, the extreme depravity of mind and .’^^^ardlessness 
of human life, properly place the crime upon the same level as the taking of life y 
deliberate intention. The concluding words of this clause, “and commits such act 
without any excuse, etc.” probably refer to such an act as is contemplated by section 
8 l — Morgan and Macpherson, 

Where the accused person caught a boy stealing toddy, and being , 

the boy a blow on his forehead with a heavy stick he was carrying m his 
caused^ the boy’s death, held, that the accused should be convicted of culpable 
cide not amouming to murder, in as much as it was doubtful wlrether 
knew more than that a blow, with such a stick and with the force used by 
possibly dangerous to life, i Weir, 299. The fourth clause of s. 300 of the Fenat 
Code is intended, primarily, and especially, to apply to cause death or bodily injury 
to any specific person, i N. L. R. 134=2 Cr. L. J. 746. Causing death by »» ac*. 
which the offender knows to be likely to cause death, is culpable horaiciae not amo- 
unting to murder, punishing murder under latter part of s. 300. While causing death 
with the knowledge that the most probable result of the act done will be death or 
such boclily injury as will, in the ordinary course of nature cause ^ death, constitute 
murder punishable under s. 302. L. B. R. (1893—1900), 112. S with the int^tion of 
killing N gave him poisoned sweat-meet. N, after eating a little, threw the rest 
away and this was picked up by R, who ate it and died. ^ 

the murder of R. 1912 M. W. N. I36==i3 Cas. 833=1^ 

L 145. The intention of causing death can be inferred from reasonable and probable 
result of the act or conduct of the accused. If death is caused, even though the^ is 
no desire on the part of the accused to kill the deceased, they must be taken to have 
had the knowledge that their act must in all probability cause death or such bodily 
injury as is likely to cause death. 11 A. L. J. 926= 14 Cr. L. J, ^S""35 SQO--2I 
Ind. Cas. 100$. The cases in which the fourth clause of s. 300, Penal Code, has 
any application, are extremely rare, and though it is not easy, and perhaps not desir- 
able, to attempt to define with any strictness the kind of cases in which that clause 
comes in still there is one very broad distinction between it and the first three clauses 
— in the latter the important thing is an intention to kill or hurt, while the 
clause says nothing about intention. 263 P* L, R. 1914— 15 Cr. L. j. 610—31 r. K, 
1914 P* W. R. 1914 Cr. As regards the true cohstrnction 



of the words ‘^without any excuse in this clause*' 40 P. R. 1888 Cr ; see 
also 47 P. R. 1887. Men attacking opponents with spears and vakolas must 
be held to have knowledge that they are likely to inflict injuries as will result in 
death and are guilty under s. 302. 1933 Cr. C, 396=: A. i. R. 1933 Lah. 396 \ see also 
A. L R. 1933 Pat. 147-34 Cr. L. J. 1071 *=1933 Cr. C. 402, 

Where a poisonous drug was administered to a woman to procure a mis-car- 
riage and death resulted, and it was not proved that the accused knew that the drug 
would be likely to cause death, etc., they were acquitted of murder and convicted of 
an offence under s. 314 of the Penal Code. 10 W. R. Cr, 59. Where Cl. 4 of s. 300 
is applicable at all, it is (i) after negating the application of all the previous clauses, 
(2) or on a double finding of facts (a) that the act was one of extraordinary recklessness, 
and (b) that the act was wholly inexcusable. The exceptions to s. 300 are equally 
applicable to cl. 4 as to the other clauses. The intention mentioned in s. 300 does 
not require some previous design or fore-thought of murder . The intention spoken of 
is actual intention, the existing intention of the moment and is proved by or inferred 
from, the acts of the accused and the circumstances of the case irrespective of the 
question of the applicability of any of the exceptions to the section. Per Powell /in 
62 P. R. 1887 Cr. The fourth clause is not applicable to a person who does the 
fatal act with the intention of causing death, or the intention of causing such bodily 
injury as is likely to cause death. Ibid^ per Plow den /. 

Under the influence of drink and apparently without any motive, two persons set- 
ting upon a third brutally assaulted him and caused his death. They were convicted 
under s. 302, Penal Code, but one of them was sentenced to death and the other to 
transportation for life. On appeal by them, held that neither s. 325 nor s. 304A. 
Penal Code, applied to the case, but that, having regard to the merciless nature of 
the beating inflicted on the deceased, they must, inspite of their intoxication, be held 
to have had the knowledge referred to in s. 300 (fourthly) and that their act was 
clearly murder. 28 P. R. 1917 Cr. = 35 P. W. R. 1917 Cr. In the absence of any 
evidence to indicate that a blow was given on a more vital part it must be held that 
the offender inflicted the blow where he intended. The fourth para of s, 300 I. P. 
Code, cm never be invoked in a case where there was intention of causing speciflc 
bodily injury to a particular person. Illustration (d) shows that it only applies to 
a case of dangerous action without an intention to cause specflc bodily injury to a 
person. 9 O. L. J. 490=26 O. C. 18-73 Ind. Cas. 49=24 Cr. L. J. 513. Having 
regard to the extent to which Dhatura poisoning takes place in India there is very 
adequate ground for attributing to ordinary Indians a knowledge of the dangerous 
results that may occur from administering it. In such cases the burden of proving 
that they were not possessed of the ordinary knowlege of adults is on the person alleg- 
ing it. 28 Bom. L. R. 1003 = 97 Ind. Cas. 654=27 Cr. L. J. 1134. 

Constitutes murder.— To constitute murder, there must have been the inten- 
tion to cause death, or the knowledge that death would be the most probable result 
of the act done by the accused and such intent and knowledge should be set out in 
the charge. L. B. R. (1893-1900) 328. The knowledge that an act is likely to cause 
death does not constitute the offence of murder, but it must be proved that the act 
was done with the knowledge that it must in all probability cause death. 6 N. W. P. 

26 I see also 75 Ind. Cas. 689, Where in an attack on deceased with ^sticks, several 
contusions are caused on head of which first three are fatal, offence was held to fall 
under s. 302. 142 Ind. Cas. 901 = 34. Cr. L. J. 462=32 P. L. R. 718=1932 Cr, C, 820 
« A. I. R. 1932 Lah. 606. So also in case of stabbing in chest or abdomen with sufli- 
cient force to penetrate such structures, the offence prima facie amounts to murder. 

14 P. L. T. 464= 1933 Cr. C. 1079= A. I. R. 1933 508. In the course of a mur- 

derous attack on his wife by the accused, the former ran to the deceased woman for 
protection and clasped her arms round her waist. The accused thereupon gave a 
fatal stab to the deceased with the sole object of making her let go his wife, so that 
he might wreck his vengence on her. The accused had no quarrel with the deceas- 
ed and had no intention of killing her. that the accused was only guilty of 

culpable homicide not amounting to murder, as he did not intend to inflict such in- 
jury on the deceased as was likely to cause her death or was sufficient in the 
ordinary course of nature to cause her death. 1912 M. W. N. 193=13 Ind. 
Cas. 817= 13 Cr, L. J. 129. A person, who caused death by stabbing with a knife in 
such a way that the knife penetrated the cavity of the chest of the person stabbed, 
must be presumed to have known that he was likely by his act to cause death ; and 
such a person should be at least found guilty of culpably homicide not amounting to 


S. 3001 


THE INMAN^ PE HAL- .COM. 



the INDIAN PBNAL GODE» 


[S. 300 


murder L. B. R. (1872-1892) 300. Where it is clear that the act by which the death 
of the accused was caused was so dangerous that it must be pre^sumed that jhs 
accused knew it to be likely to cause death, then unless the accused rebiats th s pre 
sumption, he must be convicted under s. 299, and if the case doea not fall withm tnc 
exceptions specified under s. 300, then under s. ^at- Un. Cr. C. 411. if 
imperatively necessary, in order to justify a conviction for murder, that the copus 
delicti be forth coming. 3 A. 383. Before a person can be- convicted ^ of 

murder, it must be proved beyond reasonable doubt, that murder has been perpet ^ t- 
ed and that a veritable corf us delicti exists. P. L, R. igoo, 54. Where the whole 
proof of the corpus delicti consists of uncorroborated statements of the accused, great 
caution is required in placing reliance upon them, 15 P. R. 1890. I here is no rule 
of law that no person should be convicted of murder, unless the body of the murdered 
person has been discovered. 6 P. R. 1886 Cr. But the strongest possible evidence, 
as to the fact of the murder, is required when the dead body is not forth coming. ii 
C. 635 The fact that the murdered body was not found is no reason for not passing 
a sentence of death when the offence of murder is clearly proved. AW. N. ibb2. 

160 ; see also 7 W. R. Cr. 14 5 but see ix W. R. Cr. 20. 

A plea that the accused, who caused the death of the deceased was acting under 
the impulse of delusion caused by superstitious belief is invalid unless it is shown 
that the impulse was such as to render him unconscious of what he was^ doing or to 
make him ignorant of the fact that the act which he was about to commit was wrong. 
Otherwise the accused cannot be excepted from criminal liability for the wrongful act. 
18 Cr. L. J. 766=41 Ind. Gas. 142. Where the accused caused the death of the 
deceased by giving an unmerciful thrashing with sticks, smashed both bones 
of each forearms the right elbow and the right knee cap and occipital 
the right temporal bone of the skull, etc., the act amounted to murder. 3 P. R. Ci . 
1919=49 Ind. Cas. 349-20 Cr. L. J. 157. Where a man strikes another on the head 
with a not very formidable weapon one blow only no greater intention can be attribu- 
ted to him than that of causing injury likely to cause death. But each case must 
depend on its own facts, on the circumstanes surrounding the assault, on tne moti- 
ves and the particular weapon used. 65 Ind. Cas. 495 — 23 Cr. L. J. iii. Where 
death ensues as the result of a reckless administration of Dhuturn^ the onence is 
one of murder and not anything smaller. 45 A 557 = A. 1. R. 1923 Ail. 608 = 75 Ind. 
Cas. 361=24 Cr. L. J. 927. Where the accused had engaged the deceased to carry 
on negotiations for the divorce of a woman when accused had abducted from her 
husband but the deceased had failed to settle the matter to the satisfaction of the 
accused and the deceased gave evidence against accused in an enquiry under s. 202. 
Criminal Procedure Code, there was sufficient motive for the crime. 1923 Lab. 619. 
Where the deceased was given an unmerciful beating, but although the injuries indict- 
ed upon him were so numerous, no bones were broken and not a single one of the 
injuries individually amounted to more than simple hurt. that if it had been 

the accused’s intention to kill him or to cause him such injury as they knew to be 
likely to cause his death or such as was sufficient in the ordinary course of nature to 
cause his death, they would have inflicted wounds of much more serious nature. 
There the offence committed by him is not murder but culpable homicide not amo- 
unting to murder. 7 Lah. L. J. 524=26 P. L. R. 703= A. I. R. 1924 Lah. 733 ; see 
also 103 Ind. Cas. 843 = 28 Cr. L. J. 763 = A. I. R. 1927 Lah. 654. It is not neccess- 
ary for the prosecution to prove the motive for the crime. It is enough if it is estab- 
lished that the crime was committed. 41 C. L. J. 35 = 86 Ind. Cas. 453-26 Cr. L. 
J, 805 = A. L R. 1925 Cal. 525 ; 7 Lah. L. J. 59 = 86 Ind. Cas. 406 = 26 Cr. L. J. 774 
=A. 1. R. 1925 Lah, 328. If a person intends to cause an injury, which was in fact 
sufficient in the ordianary course of nature to cause death, he is guilty of murder, 
poind. Cas. 147 = 26 Cr. L. J. 1491. A person who strikes a blow on the head with 
a deadly weapon and with such violence as to cut through the skull does so undoub- 
tedly with the intention of causing death or such bodily injury as is likely to cause 
death, 26 Cr, L, J. 1351 = 7 Lah. L. J. 175= 26 P. L. R. 221 = 88 Ind. Cas, 995 = A. 
1. R, 1925 Lah. 373 ; see also 99 Ind. Cas. 77 = 28 Cr. L. J, 45 = A, 1. R* 1937 Lab. 
63 ; see also 28 Cr. L. J, 453 = A. I. R. 1927 Oudh. 174. 

In a case of murder once the Court is satisfied that the murder has been commi- 
'f, tted and that the accused person has committed it, the question of sentence must be 
. determined by the gravity of the offence irrespective of the circumstances whether 
the body has or has not been discovered. A. I. R. 1931 Lah. 25, Mere fact that 
th^ had lao deliberate intention of killing any particular individual does imt take 

Rf 1-930 'Lah, 266, 
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Sxception 1— Principle— ^‘Homicide committed in the sudden heat of pass- 
ion or great provocation is not murder, although it is an offence which ought to be 
I punished, and which in some cases deserves severe punishment. We have seen 

i that the immaturity of understanding, the iinsoundness of mind, or. in certain cases, 

the intoxication, of the person doing an act, exempts him from all criminal responsi- 
biihy in respect of the act, and its consequences. The law does not extend this ex- 
ception to the acts of those who are deprived by passion of the power of-self con- 
trol ; but it grants some indulgence to such persons. It punishes their acts, in 
order to teach men to entertain a peculiar respect for human life, and in order to 
give men a motive for accustoming themselves to govern their passions. But ordi- 
narily it does not punish such persons as murderers, when they cause death. For 
anger is a passion to which good and bad men are both subject, and mere human 
p frailty and infirmity ought not to be punished equally with ferocity or other evil fee- 

, ..lings. ' 

‘The Indian law commissoners, by whom the Code was framed say— In general 
we would not visit homicide committed in violent passion which had been suddenly 
provoked with the highest penalties of the law. We think that to treat a person 
guilty of such homicide as we should treat a murderer, would be a highly inexpedient 
course— -a course which would shock the universal feeling of mankind and would en- 
gage the public sympathy on the side of the delinquent against the Morgan 

and Machperson. 

Scope.— It is incumbent on an accused person, who seeks to reduce the nature 
of his crime, by bringing his case under this exception, to prove that the provoca- 
tion received by him was such as might reasonably be deemed sufficient to deprive 
him of his selfcontrol, and that the killing took place whilst that absence of self- 
control lasted and may be fairly attributed to it. 14 C. P, L. R. 188 ; see also A. I. R. 
1934 Lab. 600—35 P* L. R. 588=i934Cr. C, 927. Where, therefore, grave and sudd- 
en provocation is pleaded in a case of murder, the question that the Court has to 
i decide is whether, between the cause of the grave and sudden provocation and the 

dealing of the fatal blow, there was time for the blood to cool and for reason to 
resume its seat Rat Un. Cr. C. 123 ; 12 W. R. Cr. 68. When the evidence in 
a case leaves room for doubt as to whether the accused has cornmitted murder or 
the lesser offence culpable homicide not amounting to murder, the benefit of that 
, doubt should be given to the accused. (1927) M. W. N. 796. 


■'‘1 

II 


Deprived of self-control. — “When the derangement of the mind reaches that I 

degree that the judgment and reason cease to hold dominion over it, — their autho- , > | 

rity being suspended and yielding place to violent and ungovernable passion,— the ! 

man who was before a rational being is no longer the master of his own understan- I 

ding becomes incapable of cool reflection, and ceases to have control over his pas- ' 

sions. It is to such a state of mind that the law in judging of acts which cause • 

death, gives indulgent consideration. And no mental perturbation or agitation 
I which fails short of this, and leaves a way to reason and the power of self-control , | 

can reduce a murder to an offence within the range of this mitigating exception. ] 

Terror or fear, no less than anger, may deprive a man of the power of self con- -1 

trol. 

^ ^ ‘If the act is not done under the immediate influence of the excitement but after 

such an interval of time as in the common course of human feelings is sufficient for 
reflection, or with the intervention of such circumstances as must naturally produce 
reflection, the exception is inapplicable. However great the provocation, if there is 
time enough for passion to subside and for reason to interfere and to regain her do- 
minion, the homicide will be murder. 

“If a man finding another in the act of adultery with his wife, kills him at the time, 
the provocation would ordinarily be deemed sufficient to excuse or mitigate his offen- 
ce. But if he kills the adulterer, deliberately and in revenge, ^ after considerable 
interval of time has elapsed, this would probably be held to deprive him of the bene- 
fit of the exception. The question whether any act of provocation is grave or sudden 
enough to mitigate an offence is always, it should be remembered, a question of fact, 
and not one of law. 

! ? ‘'Sometimes the act itself which causes death is so deliberate that it cannot pro- 

ceed merely from the reason being suspended owing to the grave and sudden pro- 
I vocation. Thus putting a rope round the neck of a man who has been knocked down, 

i and strangling him, — or procuring a deadly weapon, thought and contrivance being 

shown ill doing this after provocation given, and again replacing it immediately 
after the blow has been struck, — in both these cases the act is done from some cause 
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bevond the sudden provocation. The length of time will always be an important con- 
sfdeSfin suchcas^^ and the distance travelled. The existence m an ota gru- 

‘WiS'resp“ct°tf the interval of time allowed for passion to subside, it has been ob- 
s-rvYd thatl^t is much easier to lay down rules for determining what cases are without 
the limits than how far exactly those limits extend. It must be remembered that m 
these cases the immediate object of enquiry is, whether the suspension of reason 
arfsh- tom sudden passion con^ the time of the provocation received 

fn thf ve?^ instLt of the mortal stroke given. For if, from any circumstance 
whatever it^ appears that the party was reflected, deliberated, or cooled, anytime 
before the mortal stroke given, or if there was time or opportunity for cooling, the 
kflW wmamoLtto murder it being attributable to malice and revenge, rather 
San UhuZn fraiUy The following are stated as general circumstances 

Imourning m evidence in disproof of the party’s having acted under the influcnce 
ofnassion^only. If, between the provocation received .and the stroke givv-n, the 
nartv 'living \be stroke fall into other discourse ^ or diversions ana continue so 
eng/ged, during a reasonable time for cooling ; or if he take up and puistie any 
S buslness^or design not connected with immediate object of bis passion 
or sub-servient thereto, so that it may be resonably_ supposed 
was once called off from the subject of his provocation ; or again,, if u appear 
that he meditated upon his revenge, or used tnek or circumvention to effect it 
which shows a delitoation inconsistent with the excuse of sudden passion 
in these cases the killing will amount to murder. It may further be observed, 

bSict of time that in proportion to the lapse of time between the provocation, 

and tL stroke, less allowance ought to be made for any excess of retaliation, either 
in the instrument or the manner of it. The mere length of time intervening between 
the injury and the retaliation is evidence m itself of deliberation. Morgan and 
Mac;pher$on, 

causes the death of the person who gave the 
exception unlike the general Exceptions of Insanity, Infancy, etc., holds good only 
rJnst certain persons. Provocation will not mitigate or excuse an act which 
proceed from a general determination to injure any man who may come in the 
offender's way. Suppose a person under provocation to declare that he will stab any 
Sr Sterin?or leavLg a room, -or that if any man strikes him he will make him 
“epen”-thif exception would not avail him, except as against the person provoking 
Km'’— Morgan and MacpJienon. The question of provocation is puiely psyc ologica 
question. 136 Ind. Cas. 3 H ==33 Cr. L.J. 373=1933 

2!! It is for the accused to make out sudden provocation. 135 Ind^ Cas. 3^7- I 93 i 
M.W 1 167 = 33 M. L.W. 348=54 M. 678=60 M.L. J. 404=3? Cr. L J. 115.= 
AIR 10-41 Mad. 430. Provocation given by any thing done in obedience to 
law or by public servant in lawful exercise of his power is not covered by this 
eJendon U P. T. 464-1933 Cr. C. 1079- A. I. ^933 Pat. 508. Grave 
and sudden provocation need not come from victim wnthm hearing or sight of 
offender 139 Ind. Cas. 772=26 S. L. R. 266=1932 Cr. C. 74^—33 Cr. L. J. 870 
A I R I 02 '> Sind. 168. Mere vulgar abuse is not grave and sudden provocation. 136 

Ind.' Cas. 715=33 P. L. R. 382 = 33 Cr. L, J. 338= 1932 Cr. C 487=A. I. R. 1932 Lah. 
369; but 4 e 136 Ind. Cas. 715 = 33 P. L. R. 382 = 33 Cr. L.J. 338=1932- Cr. C. 
487 = A. I. R. 1932 Lah. 369. 

Causes the death of any other person by mistake or accident.— 
“Illustrations (a) and.(b) belong to this topic. “Passions against one man will 
not aualify or bring within the exception the homicide of another, unless it proceeds 
froiB accident or mistake (see section 8o) ; as if the blow aimed at one alights on 
another. Cases like those which are not infrequent of a person under excitement 
runhing amuck and killing all whom he meets, are not mitigated by this exception, 

“Where several persons are concerned in the commission of the criminal act 
whith causes death they may be guilty of different offences by means of that act 
(see section 38), In the illustration (f) appended to the exception now under consi- 
deration. A the bystander abets B by intentionally aiding him. 

“It will be borne in mind that it is not necessary that the^ person abetted should 
■ haye the same guilty intention as that of the abettor” (see section io8, Explanation 3) 

' grave and sudden in itself, is not to cloak an 

from previous deliberation and design. Suppose A an 4 
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B having qaarrelied, A says lie will not strike but will give B a rupee it he dares to 
touch him, on which B strikes and A kills him, — or' A otherwise invites B to some act 
of provocation and then kills him for it : —The act being done by A’s consent or 
invitation, given with a view to excuse what he deliberately proposes to do in return, 
js not sufficientj provocation. Again A witliont consent or invitation may voluntarily 
(that is intentionally or .by means of which he knows to be likely to have the effect) 
offer provocation as by introducing in general discourse topics known to be offensive, 
touching a mans domestic affairs etc. ordinarily a provocation sought on the part 
of the slayer, would seem rather to aggravate than to mitigate his offence. 

*',Where the act which causes death appears to be the consequence of premedita- 
tion, the exception is inapplicable whether the provocation is sought for or not. If 
the act does not in truth proceed from the provocation or its consequence, £?, the 
deprivation of the power of self-control, it is not mitigated.’ 

Macpherson \ 

Secondly. — *'A man is not allowed to extenuate murder, however great the 
provocation he has received if the provoction be given by public servants or other 
persons who are acting in obedience to the law’s commands or are justified by law, or 
if the provocation be given by public servants in the lawfful exercise of their powers. 
Ministers of justice especially, and all public -servants while in the execution of their 
offices, are under the peculiar protection of the lasv. And this^protection is not 
confiaerl to them but extends to private persons who come to their aid and act by 
their direction. 

‘‘'We have seen that under the General Exceptions of the Code not only public 
servants, but all persons, are justified in respect of acts which the law commands or 
authorizes them to do. (See sections 7679). Their affs being justified, it follows that 
resistance'is unlawful, and that su:h acts afford no legal ground of provocation. This 
is founded in reason and public utility. A man would not quietly submit to an arrest, if 
the lawful acts of the person empowered to make the arrest should be held to mitigate 
his homicide by the person to be arrested. The consequence would be, that in every 
.xase cf resistance the officer would desist and leave business undone. It is plain that 
if the slate makes the duty of A, a police constable, to arrest B, it would be unjust to 
A, and would paralyze the administration of the law, if it were justifiable for B to kill 
A, on ihe plea of provocation etc. 

“But the protection of the law being in general extended only to persons 
who have lawful authority, and who use that authority in a proper manner, this 
proviso confines within the same limits, those aces which shall be deemed not to 
contitute a sufficient provocation. Questions of much nicety and difficulty may* 
often arise touching the legality of process, regularity of the proceeding, and, in 
the case of public servants, notice of the character in which they act, etc. ^ 

'•'But the homicides which in their circumstances fall within the opeirai'ion of this 
proviso, are those only in which the public "servant or other person killed has not 
gone beyond the law ‘in doing that which has the' caused provocation, • It will 
happen usually in such cases, that before the blowor other act which causes death, 
there have been acts of violence on both sides, — forc 4 used and repelled- by force, 
the blood already heated kindling afresh at every blow, until in the fumult of passion 
the voice of reason is not heard. Suppose the public servant or other person acting 
in obedience to the law is met with violence, and in opposition -to, such violence and 
in self-defence strikes a blow, and then is killed by his antagonist.^ The blow struck 
under such circumstauces should be regarded- as struck not vindicatively or by way 
of punishment, or for the purpose of offence., but in self-defence, only, and to diminish 
the violence which is unlawfully brought into operation against him. It cannot 
therefore be any such provocation as will mitigate murder, 

“But if the public servant or other person uses force or violence unnecessary, and 
not justified by law, this provision will not operate to prevent due weight being given 
to such acts, by the Court in considering the question of fact, — that isr to say in consi- 
dering’whether the provocation was not grave enough to prevent the offence from 
amounting to murder. Thus, if a police officer naake an arrest not in a manner 
authorized by law, but violently by knocking down the person to be arrested, provo- 
cation so given would not come within this proviso. 
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^‘Noihiog' is expressed "in the- proviso' to ' limit 
wbidi a person has notice or knowledge of the 
i. e. that" he is a publiG servant or that lie 
authority of a public servant or under some 


'seems .to hold that, (in otheranalo- 
, see sections 99, 183, etc.) some knowledge, or reason for belief, that the 

^ ' ' ' • - ■ - . ^s<atnimV''-—Mar£an ' and 


its .operation to cases',. ' m 
character : of . liis ' opponent ; 
IS; a., perso.n acting' under . the 
■lawful power ".^or .a.uthority. / When ' 
the provocation is given by a private person acting in obedience to law, it 
may be that a knowledge of the law must be presumed and that notice of 
his authority is not requisite. ;But when the provocation proceeds, /rom_ a thing 
done by, or by direction of, a jiublic servant, it 
gous cases, * , . , . d 

person resisted fills a particular character or office, is 
Macpherson\ illustrations (c) and {dy^^ 

Thirdly.— 'The chapter of General Exceptions defines, with such precision as 
the subject admits of, the limits of the right of private defence and in what cases 
it extends to causing death. (See sections 90-106). The right being thus given by 
law, the case is withdrawn from, operation of the present ^ exception. When the acts 
which are supposed to provoke, are acts of resistance which the law allows, it cah- 
not also allow such resistance to be regarded as a provocation sufficient to mitigate 
or excuse the commission of homicide. Suppose a police officer in the lawful exer- 
cise of his power arrests A who not knowing and not having reason to know his 
intention, resists the arrest but without needless violence. This resistance is as yet 
lawful in respect of its falling within the limits of A"s right of self-defence. (See 
section 99). But suppose further that the officer repels the force used against him 
by greater force, and is thereupon killed by A. (See section 100). Here A's conduct 
may be wholly justifiable ; or if he has exceeded the limits of self-defence and has 
committed culpable homicide his offence may admit of mitigation by reason of pro- 
vocation given. (See the next Exception). But if the officer, excited by the provo- 
cation received from A, had killed him, he would be entitled to no benefit from this 
first Exception .’’ — Morgan and Macplier son. 

Explanation.— “It is not sufficient extenuation that the act is done under the 
influence of passion or some other feeling which takes away the power of self-control 
The passion, etc., must have an adequate cause. 

“ The Code does not attempt to enumerate or define what causes shall be admitted 
to be adequate causes. It declares only that the excitement or want of self-control 
must proceed from grave and sudden provocation ; and it then leaves it to the Court 
to decide as a question of fact, whether the provocation was grave and sudden 
enough to prevent the offence from amounting to murder. The general principle 
being ascertained to be the loss of self-coatrol arising from great human infirmity, — 
which is so general, and almost universal as to render it proper to make allow- 
ance for it in admeasuring punishment, — the subject is left to be dealt with in each 
particular case as a matter of fact unfettered by arbitrary distinctions. But notwith- 
standing that it is declared to be a question of fact, it is not to be supposed that 
in a matter so important the mere private opinion of each judicial officer is the 
true rule of judgment. Certain general rules for the guidance of his discretion 
must be recognized, although, subject to them, each case is to be disposed on a due 
consideration of its special circumstances. 

“Bearing in mind that the exception is founded upon a principle of indulgence 
shewn by the law to human frailty but not lo human ferocity, — it may be safely laid 
down that the provocation which is allowed to extenuate, must be something which 
a man is conscious of, and which he feels keenly, and resents, at the instant the 
act which he would extenuate is committed. A permanent subjection to a wicked and 
cruel dispcsition does not mitigate or excuse an offence. So. if the act can be traced 
to a previous brutal malignity, and not merely to the influence of passion arising from 
provocation, however grave and sudden the provocation, it will not extenuate. 

“Sometimes the act itself must point to a previous determination to murder. 
Suppose B is poisoned by A. It is proved that A had previously brought the poison 
and prepared the cup, but that at or immediately before the time of administering it, 
he received from B in a quarrel, grave and sudden provocation in the shape of severe 
blows. The blows are not to be allowed to cloak what he does, if it is evident (as it 
probably would be) that what he does is not done in consequence of the blows, but in 
consequence of his previous design to cause death. His mind may be agitated at the 
time ; but this is not enough,^ if the act is not done in consequence of such agitation. 
Thought, contrivance and design,, shewn by preparations made before any provoca- 
v tioii, tend to shew that his subsequent act proceeds from his pre-determination, and 
I that it is the resuU of judgment and reason. The fatal act cannot in such a case be 
supposed to b« owing to want of self-control caused by the excitement. 
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“As to wiiat acts amount to a provocation grave as well as ^ sudden, — thjs is a 
question of fact to be determined on the evidence, and no restrictive or exclusive rule 
can be admitted. It would seem that the particular temperament of the person 
provoked, whether this be known or unknown to the provoker, is not wholly ^ to be 
disregarded. But even if we assume that no allowance can be made for this, and 
that the provocation must be of that nature and degree which commonly^ produces in 
men of ordinary tempers an irritation of mind which renders them incapable of 
calculating the consequences of their acts, there are some provocations which cannot 
but be allowed by common consent to be grave enough to mitigate^homicide, on the 
other hand there are many trival, and some considerable, provocations which, will .not 
probably be deemed sufBclent to extenuate an act of homicide upon a view of the 
whole of the facts of the- case inwvhich they occur. 

“If a person strikes .another with a deadly weapon, or assaults him with blows 
causing great bodily pain or blood-shed -or if he in a serious personal conflict assails 
him, having a great superiority of personal strength or skill, — the provocation^ would 
seem sufficiently grave to extenuate. So a blow given to a man’s wife or child may 
well be deemed to have the same provocative power as one^ given to himself. The 
discovery of the wife of the accused in the act of adultery with the person killed, is 
'.generally admitted to be an adequate cause of provocation, , 

' “And any like grievous outrage, although wounding only the honour and the 
affections may be thought cause sufficient. On this subject, after referring to the 
case of the paramour caught iii' the act of adultery, the Indian ^.Law Comraissioners 
must own that we can see no reason for making a distinction between this 
provocation and many other provocations of the same kind. We cannot consent to 
lay it down as an universal rule that in ail cases this provocation shall be ^ considered 
as an adequate provocation, circumstances may easily be conceived which would 
satisfy a Court that a husband had in such a case acted from no feeling of wounded 
honour or affection, but from mere brutality of nature, or from disappointed cupidity. 
On the other hand, we conceive that there are many cases in which as much indul- 
gence is due to the excited feelings of a father, or a brother, as to those of a husband. 
Thus a worthless, unfaithful, and tyrannical husband should be guilty only of man 
slaughter for killing the paramour of his wife, and that an atfectionate and high 
spirited brother should be guilty of murder for killing in a paroxysm of rage the 
seducer of his sister, appears to us inconsistent and unreasonable. 

“There is another class of provocations which some jurists do not allow to be 
adequate in law, but which have been, and, while human nature remains unaltered, 
w-li be adequate in fact to produce the most tremendous effects. Suppose a person 
to take indecent liberties with a modest female in the presence of her father, her 
brother, her husband, or her lover. Such an assault might have no tendency to cause 
bodily pain, or danger ; yet history tells us what effects have followed from such 
assaults. It is difficulc to conceive any class of cases jn which the intemperance 
of anger ought to be treated with great lenity. So far, indeed, should we be from 
ranking a man who causes death under such provocation with murdeiers, that we 
conceive that a Judge would exercise a sound discretion in sentencing such a man to 
the lowest punishment fixed by the law for man-slaughter. 

“It seems that an assault which is in itself slight and does not cause ^great bodily 
pain, but which is accompanied Oy words of menance, threats or othei circum^ances 
indicating an intention to inflict such pain, would be deemed provocation sufricient, 
-On the other hand, a mere trespass or injury to lands or goods, a breach of a man's 
word or promise, words of reproach (including the word of denial), mere words_ of 
menace of bodily harm, rant, expressions of contempt, indecent and provoking 
actions or gestures,— these supposing them to be uuaccompamed by any act showing 
a present intention to commit a grievous personal injury, have not ordmanly been 

regarded as sufficient provocation to extenuate the depriving a man of Ins life. And 

it must be admitted that violent acts of resentment which bear no proportions to the 
provocation or insult received, proceed rather from mental malignity than human 
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render a person so susceptible of passion that a small matter may excite him 

vioienlly. 

‘’When the plea of provocation caused by insulting words, s’.gns or gestures is 
offered in mitigation of homicide, the administrators of the law may properly reject 
it in one case, and as properls admit it in another, according to the character and 
condition of the person who offers it. The framers of the Code lay down no rule 
that insults bv words or gestures shall necessarily be considered an adequate cause 
of provocation, while for the reasons assigned by them they think it proper to recog- 
nize and allow the provocative force of such insults. The great mass of the people 
are accustomed to the use of insulting words and the display of contmnptuous 
gestures. It is notorious that among them this is the most common mode of offering 
insult Foul language and indecent gestures, in consequence, lose much, of their 
offensiveness to them. On the other hand there are doubtless very many persons 
so sensitive in their feelings that such insults, or even an indignity offered by 
reflection upon their integrity, an imputation upon their courage, etc., might excite 
in them sudden and uncontrollable gusts of passion. 

‘‘Cases may occur of homicide committed in some manner or by some instrument 
not likely to cause death and upon provocation of a slighter kind than can be 
considered grave. In such cases, it is first to be considered and ascertained whether 
the homicide is a culpable homicide,— or, in other words, whether the act was done 
with that intention to cause death, or knowledge that death was a probable result, 
which is a necessary part of the offence of culpable homicide. ^ If it was not, no 
question can arise under this or any of the subsequent Exceptions.” Morgan and 
Macplierson. 

Cases — A provocation, thoii£rh insufficient to bring a charge of murder within 
the execption, to s, 300, may yet be sufficient for the redaction of the sentence.^ A 
statement of an accused pleading guilty, if probable and consistent, should be given 
weight to and acted on in preference to the prosecution evidence. 16 Cr. L. J. 6ii = 
30 Jnd Cas. 435. Culpable homicide though committed under provocation, will 
amount to murder, unless it is proved not only that the act was done under the 
influence of some feeling which took away from the person doing it, all control over 
his actions, but that the feeling had an adequate cause. I B, L. R. A. Cr. u = 
10 W. L. Cr. 26. A, the deceased, came out of his room in a challenging manner to 
meet M and was fighting with him. S, the father of M interfered. A gave a severe 
stab on left side of S’s chest and also wounded M. M gave A a blow with his knife 
which tucked into his waist cloth and caused A's death. Held^ that M was under 
provocation which was grave enough to deprive him of his self-control, and that he 
was guilty of the offence of dupable homicide not amounting to murder. 9 M. L. T. 
489=12 Cr. L. J. 235=^10 Ind. Cas. 262, The appellant a Brahmin and the 
deceased a chamir, were prisoners in the jail and employed in digging up radishes 
in the garden. The appellant palled up a radish and began eating it, and the 
deceased abused him for doing so, calling him hohin chad or beta chod, whereupon 
the appellant struck him four blows with the spade which was in his hand and 
caused his death. Held^ that, although the language used by the deceased, a 
chamar^ to the appellant, a Brahmin^ was of a very abusive and offensive character, 
it would not amount to grave and sudden provocation meant in exception i of s. 
300 L P. Code so as to reduce the offence to culpable homicide not aniouniing to 
murder. A. W. N. i886, 297. Where the accused met his sister and a stranger 
not far from his house and took no immediate action but quietly brought them 
home, and sat down and talked with them, and, after satisfying himself that there 
were grounds for suspicions deliberately fell upon him and killed him. Held^ that 
the facts of the case did not disclose either grave or sudden provocation within the 
meaning of exception i to section 300, 7 S, L. R. 118=15 Cr. L. J. 501 = 24 
Ind. Cas. 589, In determining whether the provocation contemplated in s. 300, 
exception i, was of a character to deprive the offender of the power of self-control, 
it is admissible in evidence to take into account the state of mind in which the 
offender was at the lime of the provocation, L. B. R. (.1893 — i<^oo), 249. A. B 
and C had been drinking together and were all more or less intoxicated. A pressed 
C to drink more and, on his refusing A, got angry and drew a clasp knife on C, 
-hyrj’’ B, the deceased, interfered , and, after vainly remonstrating with A, hit him with a 
; tree on the head. Getting incensed at this, A inflicted on B a fatal 

’ ' blow. ' Held^ that as the deceased hit the appellant with the sole object of preventing 
, hith from stabbing. .p, in exercise of the right of private defence as laid down in s. 97, 
Penal Code, this p^dv^ation will not bring the appellant's act under the first exception 
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to s. 300, Penal Code, 12 Cr. L, J. 477 = 12 Ind. Cas 85, As regards what does 
not amount to sudden and grave provacation. Vide, 108 P. L. R. 1902. Where 
the accused saw his sister and her paramour coming out of the Khurja of a mosque 
and receiving an insuiting answer from the latter there and then attacked and 
killed him, held^ that the provocation received by the accused was both grave and 
sudden. 140 P. L, R, 1905 = 2 Cr. L. J. 705. Where an accused, finding his 
wife inside his house lying on a cot with a man with whom she had previously had 
an intrigue, murdered the wife. that the provocation caused by the wife 

and the man being found laying together on the cot in view of the previous 
intrigue was sufficiently grave and sudden to disturb the equanimity of the accused, 
so that the case fell within the exception contained in this section. 16 Cr. L. J, 
625 = 30, Ind. Cas. 449 ; see also , 3 P. , R.. 1913. Cr. = j,i ind. Cas. 208=14 
Cr. L. J, 208 = 209 P. L. R. 1913. Where on a quarrel betweee the accused and the 
deceased, the latter who was stronger than the other came towards the accused 
with his shoes in a menacing attitude and the accused thereupon piked up an axe 
and struck some blows upon the deceased, one of them penterating to the heart and 
causing instant death, held,, ih'n the accused was guilty of murder. 29 P. R. 1SS9 Cr. 
Grave and sudden provocation is not a necessary consequence of anger or other 
motive that the power of seif-control should be lost. Except where iinsoiindness 
of mind or real fear of instant death is proved, the pressure of temptaiion is no 
excuse for breaking the law. 20 B. 215. Deliberate intention negatives grave and 
sudden provocation. 8 A. 635 = A. W. N. 1886,252 ; see also 8 A. 622 = A. W, N, 
1886, 250 ; I L, B. R. 46. 

Where the accused found a man entering his house at night at the invitation of 
his wife, with whom that man had criminal intimacy and being enraged, caught 
hold of him and took him outside the house to some distance and there assaulted 
him so severely, that he, subsequently, died of injuries received, held, that the 
circumstances under which the deceased was found in the house of the accused on 
the night of the crime was sufficient to cause grave and sudden provocation to the 
accused and his relations, and that the provocation was of a nature that would con- 
tinue to iiiflaence the feeling of the accused for a considerable period after the de- 
ceased was caught In the house in the company of the wife of the accused, 28 C. 
571 = 5 C. W. N. 708. Where the accused who had been ill for three or four 
months and who attributed his illness to witeh-craft practised upon him by his 
brother caused the latter’s death, Jieldy that the provocations arising out of the 
belief tint he was bewitched by his brother, even if it were a real provocation, was 
not so sudden as to reduce the offence from murder to culpable homicide, not 
amounting 10 murder, i Weir 305. Where the accused, who had been injured by 
the deceased in many ways extending over many years, killed the deceased, 
that the provocation was not so grave and sudden as to reduce the offence to cul- 
pable homicide not amounting to murder, i Weir, 306. The prisoner's concubine 
had left her for another connection which she refused to abandon notwithstanding 
remonstrances. When she left at the termination of their last interview, he went 
after her and killed her with a dagger, which he had purchased with the intention 
of killing her. Held^ ths^t although her conduct may have been a grave sorce of 
provocation it was not a provocation of a sadden character or such as the law 
could take into account in determining the .legal aspect of the offence which was 
murder, i Weir 306. The refusal of wife to let the^ husband have connection with 
her dees not amount to grave and sudden provocation, so as to reduce the offence 
of killing the wife to culpable homicide, not amountiig to murder, i Weir, 308. 
Where there is no deprivation of self-oontrol grave and sudden provocation is not 
sufficient to bring a case under exception i to s. 300 Penal Code. 33 P. R. 1884 Cr. 
On the occasion of the marriage ceremonies of a man the deceased came and took 
away the bride and when he remonstrated was soundly abused. He took a pen 
knife and inflicted a wound which however resulted in death. Held, exception i to 
s, 300 I. P. Code applied. 73 Ind. Cas. 695 = 24 Cr. L. J. 663. Where the accu- 
sed sister-in-law was raped by the deceased and the accused on hearing of it 
lost self-control and attacked the deceased his case comes within exception i. 139. 
Ind. Cas, 772 = 26 S. L. R. 266=1932 Cr. C. 74t — 33 Cr. L. J. 870= A. L R. 1930 Ind, 
i68, The accused was asked by the deceased to go out to the fields with him. 
The accused interpreting this to be an offer for illicit intercourse, used his 
dagger on the deceased with fatal results. Held that the accused bad not recei- 
ved grave and sudden provocation and as such his case was not covered by excep- 
tion I. A. L R. 1935 P®sh. 59. 
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Accused had enticed away the sister of the deceased. ' The ^deceased and the 
accused with the brother who were armed with a spear met at htst before 
the house of the deceased near a mosque where abuse was exchanged \ and 
demand was made by the deceased to the accused to return his sister. 
At the persuasion of a relation the accused retreated ^being followed by 
the deceased and between the two Mohallas where each lived at a spot at a con- 
siderable distance from the houses of each the accused struck a blow with the 
spear at the deceased who in no time succumbed to the fatal wound. c&A/, the 
accused did cause the death of the deceased intentionally and he is not entit- 
led to the benefits of any exception to section 300, 1. P. Code. 1923 Lab. 195; see also 
A. I. R. 1934. Lah. 103=1934 Cr. C. 197 === 35 Cr. L. J. 1378. Where the crime was 
not a premeditated one and it was quite clear that the accused must have acted on 
sudden impulse as death took place by strangulation effected by twisting deceased's 
hair round her throat. IMd som^ sudden provocation must have arisen to impel 
the accused to do this deed. 1923 Lah. 691, The accused who was already aware 
that his wife had an intrigue with the deceased, followed :them on one oecasion, and, 
having found rhem in each other’s arms, killed the deceased. Held^ thzt the case 
was not covered by exception i to Section 30^ 1. P. Code. 7 P. R. 1890 Cr. Where 
a wound resulting in death was indicted in which cruel aud unusual means were used 
and where there was grave, but not sudden provocation, ke^d that the accused was 
guilty of the offence of murder. i Weir 303; see also 40L.W. 777~i934 M.W.N.i3S8=s 
1934 Cr.L J I938 = A.1 .R.i 934 Mad. 722^67 M.L.J. 674* A man who, by a single blow 
with a deadly weapon, kills another man who, at the dead of night, entered his room 
for the purpose of having crminal intercourse with his wife, is guilty only of causing 
grievous hurt on a grave and sudden provocation. 3 W. R. Cr. 55. Where an ac- 
cused person, without necessity went out on the road armed with a knife, uttering a 
challenge 10 fight, and on the fight beginning, used his knife so as to cause the death 
of his opponent, he had committed murder. L. B. R (1893 — /903X 459- . The 
mere fact that a man, who, having found another sleeping with his wife, killed him on 
the spot, called aloud at the time for the assistance, did not necessarily indicate that 
he bad acted under grave and sudden provocation. A. W. N. 1 881,112. The ac- 
cused’s wife rarrying on intrigue with another and inspite of the advice of a panchayat 
refused to mend her ways. On the day of the offence, the husband advised her to give 
up her bad ways, to which she asked him to go his own way, whereupon he killed 
her. Held^ these was a grave and sudden provocation within the meaning of the sec- 
tion. 9 O. & A. L. R. 556. Where a person finds his wife in flagrante delicto with 
another man he is deprived of the power of self-control by grave and sudden 
provocation and if he kills wife acting under that impulse be comes within excep- 
tions, 300. 71 Ind. Cas. 992-24 Cr. L. J. 273. 

The accused wife was in the habit of going away from her husband’s house thou- 
gh she was not illtreated there. One day the accused heard that his wife was again 
running away and followed her to a grave. He happened to carry a chopper at the 
time but not with the intention of killing his wife, he having been working in his field 
with the chopper. He tried to persuade his wife to accompany him back home but 
she refused and gave him foul abuse whereupon the accused struck her with the 
chopper and caused her death. Held, having regard to the unfortunate habit of the 
woman of running away from home, the foul abuse given by her to her husband who 
tried to take her back home, and having regard to the circumstances of an Indian 
household where the wife is expected to obey and respect her husband, there was 
grave and sudden provocation. 74 Ind. Cas. 712 = 24 Cr. L. J. 808. 

The rule contained in section 300, exception (i)does not contemplate that in 
order to entitle an accused to earn the mitigation provided for the act must 
immediately fellow: the provocation. 12 Lah. L. J, 406. Before a person can claim 
the benifit of s. 300 exception (i) L P. Code, be must prove (i) that he was 
deprived of the power of self-control, and (ii) that the provocation was so grave 
and sudden as to reasonably justify such loss of self-control. In other words it ought 
to be distinctly shown not only that the act was done under the influence of some 
feeling which took away from the person doing it all control over his action but that 
feeling had an adequate cause. In the absence of such proof, the atrocity of the 
offence will not be mitigated and the offender will not be able to escape the legal 
consequence of the act. A person who flies into passion without just cause and goes 
about slaughtering people may be insane but if he is sane he cannot defend his 
actipn on the ground of provocation. 63 Ind, Cas. 6to=z2 Cr, L, J. 674 . 

'.Th^ accused, discovering his daughter-in-law in his house with a Mahomedan 
fakir, got in to ^ rage, seized an axe and baked the girl to death. Held^ that the pro- 



vocation received by the accused was sufficient to remove his act from the category of 
murder, 6i Ind, Cas, 155 = 22 Cr. L. J. 341-3 U. P. L, R . (A.) 41. 

Where the accused killed his wife who had long been known to him to be a wo- 
man ofioose character and who had again and again desired access to him the act 
cannot be said to have been done under grave and sudden provocation. 65 Ind. Cas, 
522 = Cr. L, J. i4o=s4 U. P. L. R. Lah. 49. Provocation which is neither grave nor 
sudden enough to deprive even an ordinary hot-tempered person of self-control cannot 
operate to create an exception I to s. 300 Indian Penal Code, if the offender can 
show that, though not insane he has a temperament that is outside the normal course 
of human development, ft is a question of fact as to whether the provocation 
was grave and sudden enough to prevent the offence from amounting to murder. 
761ad. Cas. 105=^25 Cr. L. J. 105. The burden of proving that an accusei ivho 
committed an offence acted under the induence of grave and sudden provocation 
which deprived him of power of self-control is upon him. 6 Lah. L. J. 323=1934 
Lah. 654 ; 8i Ind. Cas. yiy=:2S Cr. L. J. 1005 ; 26 P. L. R. 304. A husband 
actually saw his wife having sexual intercourse with another and killed her then 
and there with an axe. Held, the fact brought him within exception i to s. 300 
and even if the plea was not taken by the accused^ it was the duty of the Court 
to give him the benefit of it and convict him only under s. 304 L P. Code. 25 Cr. 
L. J. 1077 = 81 Ind. Cas, 901 = 1921? Nag. 37. To attract the operation of s. 300, 
exception I there must exist such an amount of provocation as would be excited 
by the circumstances in the mind of a reasonable mm and so as to lead the jury 
to ascribe the act to the influence of that passion. The provocation must be such 
as will upset not merely a hasty and hot-tempered person, but one of 
ordinary sense and calmness. 5Lah. 67a«8r Ind. Cas. 826=25 Cr. L. J. 1050, 
Where the accused saw his wife actually committing adultery there cannot 
be the least doubt that grave and sudden provocation must have been caused. 
The rule contained in s. 300 exception (i) does hot contemplate that in order to 
entitle an accused to earn the mitigation provided for, the act must immediately 
follow the provocation. 23 Cr. L. J, 563 = 68 Ind. Cas. 403. The accused saw 
the deceased in his house at midnignt taking liberties with his sister whereupon 
he beat him to death. that the accused had gray® and sudden provocation 

and that he was guilty of culpable homicide not amounting to murder. 5 Lah. L, J, 

40 = 1924 Lah. 92. It appeared from the evidence of some of the witnesses for the 
prosecution that the accused got enraged when the deceased abused him, but 
considering that after attacking the victim with a fork the offender fetched a 
Shhari in order to strike the deceased agian it is not possible to hold that the 
provocation that he received can be regarded as sudden within the meaning of 
the first exception to section 300 Indian Penal Code nor that the abuse uttered 
by the deceased can be received as a grave provocation in ordar to reduce the 
offence to one of culpable homicide. 1923 Lah, 408. 

Where the deceased remonstrated with the accused’s father for diverting the 
course of the old water channel which led to a quarrel and <-hen the accused came 
to support bis father and assaulted the deceased. Held, there was no grave and 
sudden provocation within the meaning of Exception I. A. I. R. 1924 Lah. 742. 
Finding wife and her paramour at dead of night together is grave and sudden 
provocation. 26 P. L. R, 260=85 374 ==§ L. L. 437= A. L R. 1925 Lah. 

114. A wife who had been leading a grossly immoral life, was after one such act 
upbraided for her misconduct by her husband. She replied she would continue to 
do the same and when the husband chastised her, she struggled with' him and bit 
his finger, whereupon he took a knife and stabbed her to death. Heidi the case fell 
within Exception i to s* 300 I. P, Code. 88 Ind. Cas. 844=® 26 Cr. L. J. 1928 = A. I. R. 
T935 All 676 ; see also 83 Ind. C^^s. 482 = 26 Cr. L. J. 3 ? 29 Cr. L. J. 347 = A. I. R. 
1928 Lah. 544 ; 30 Cr. L. J. 1041= 1 19 Ind, Cas. 323 A. I. R. 1930 Lah. 1711. If a 
person lost temper and struck another on the head with a lathi his action is not 
distinguishable from illustration (c) to the first Exception to s. 300 and he is prima 
facte gmXiy oi murder. 90 Ind. Cas. 159 = 26 Cr. L. J. 1503* Deceased was having 
an intrigue with wife of accused for a long time and used to^ sing provocative songs 
tantamount to declaration, his intrigue. Held, that the relations between the accused, 
the decased and the accused’s wife were such as to constitute a continuing grave 
provocation ; the song mentioned in evidence was of a nature to give sudden and 
grave provocation every time it was sung by the deceased in the presence of the 
accused ; the mere fact that he had managed to control himself on previous 
occasions when provoked, was no reason for refusing to give the benefit of 
Exception (i). A. 1. R. 1935 Pesh. 78, The provocation contemplated by 
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« MO Exception i, must be such as will upset not merely a hot-tempered 
orhvpersenrilive person, but one of ordinary sense and calmness. 96 Ind. 
Cas 2oT=37CrrL J.897-A.I. R. 1926 Lah 598. Abuse of the accused by the 
deceased cannot be said to be grave and sudden provocation so as to reouce the 
offence of murder to culpable homicide. 27 P. L. R. 15. If a man comes home anl 
finds a person actually misbehaving with his relation, his blood can hardly he ex- 
pected to have cooled in the course of 15 or 20 seconds, and it is grave and sudden 
within the Exception i to s. 300. 27 Cr. L. J. 65=91 Ind Cas. 241 = A. I. R. 19^6 ?“<ih 

272. The deceased ran out ofhis house calling out the accused and provoking a 
fisht and the accused in return defied the accused and told him ^ to come . on. i. ne 
deceased then caught hold of the accused by the tuft and gave ^him two b ows with 
the fist. There was a struggle and the deceased held accused firm by the tuit. i ne 
accused then gave the deceased a blow on the left side with a baker which he naa 
in his hand and this caused his death. Held, on these facts that there 
sudden provocation and that the offence was culpable homicide not amounting to 
murder. 1927 M. W. N. 796. Whether provocation is grave and sudden such as to 
deprive the the accused of the power of self-control is a question of fact to be cieter 
mined upon the peculiar circumstances of each case. In determining that question 
the Court must take into account the condition of the mind in which the ortenaei 
was at the time of the provocation. 29 Cr. L. J. 459= 108 Ind. Cas. 902. Where a 
brawl is taking place in which the assailants on both sides are using sticks, a member 
of one side who intervenes with a hatchet and strikes over the head of a member ot 
the other side who is empty-handed and taking no active part m the^ tight ana kills 
him in consequence, he is guilty of murder and Exception 4 of section 300 has no 
application to such a case. 5 O. W. N. 29-107 Ind. Cas. 177-29 Cr. L. J. 230- A. 
I. R. 1928 Oiidh. 221. Where the accused snatched a lathi from the hands ot a 
person standing near and struck a blow over the head of the deceased and ^fter 
felling him continued to belabour him and it appeared that though there was sudden 
fight between the two people the deceased had caused no injuries worth the name 
and that the accused had dealt violent blows so as to cause death in a brutal manner. 
Held, that the accused was guilty of murder and that Explanation IV to s. 300 1. F. 
Code did not apply to the case. A. I. R. 1928 Oudh. 282-5 O. W. N.^ 391. Abuse by 
deceased who is person of law caste to her husband does not constitute grave pro- 
vocation though it may be sudden. A. I. R. 193a Lah. 344. Improper overtures by 
step-mother to her step-son do not amount to grave and sudden provocation. A. i. K. 
1930 Lah, 415. 

Exception ( 2 ).— The right of private defence may arise when a person sees a 
man approaching him with a stick trailing in his hand, for he might expect the man 
to hit him with the stick. But when such a person claiming the right has another 
companion by his side who is himseK properly armed, he should at least call on the 
person approaching him with the stick to drop down his stick before ro^rting to 
such a dangerous mode of exercising the right as firing a shot at such person 
35 Ind. Cas. 51 1. When there is a free fight between two persons no right of 
private defence accrues to either of them. 151 Ind. Cas. 4^9 — 35 Cr. L. J. i3t9-"^9o4 
Cr. C. 559— A. L R. 1934 Lah 332. Where a case falls under this exception the 
conviction should be under s. 304 and not under s. 302. A. L R. 1933 Lah. I44“ 
1933 Cr. C. 267-34 P. L. R. 886-145 Cas. 921. Plea of self-defence can be 
raised in appeal. 142 Ind. Cas. 9at = 33 P- L. R. 718—1932 Cr. C. 820—34 Cr. L. J. 
462 -A. I. R. 1932 Lah. 606. 

‘‘This exception applies where ^ death is caused ^ by an act which 
is done in the exercise of the right of private defence, but which is not a lawful act, 
because it exceeds the limits assigned by law to that right. 

•‘The law in certain cases allows a man to cause the death of another man in self- 
defence. In these cases no offence is committed, and there can of course arise no 
question as to the culpability of the homicide. In other cases, the law limits the 
right of private defence to the causing of any harm other than death. It is with 
reference to such cases that this exception must be considered, for it applies only to 
homicides caused by an excessive and unjustifiable exercise of this limited right of 
private defence. The tendency of this provision is to favour persons who have been 
M in an energetic exercise of the right of defence to step beyond the prescribed 

< ' “This. Exception is clearly connected with the law of private defence and 
partake of the Jmperfections of that I^w. The Indian Law 
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Commissioners observe: “wherever the limits of the right of private defence may- be 
placed, and wdth whatever degree of accuracy they may be marked, we are inclined 
to think that it will alwaYS be expedient to make a separation between murder and 
culpable homicide in self-defence. 

'‘The chief reason for making this separation is that the law itself invites men to 
to the very verge of the crime which we have desingated as culpable homicide in 
defence. It prohibits such liumicide indeed. But it authorizes acts which lie very 
near to such homicide. And this circumstance we think greatly mitigates the guilt 
of such homicide. That a man who deliberately kills another in order to prevent 
that other from pulling his nose should be allowed to go absolutely unpunished would 
be most dangerous. The law punishes and ought to punish such killing. But we 
cannot think that the law ought to punish such killing as murder. For the law itself 
has encouraged the slayer to inflct. on the assailant any harm short of death which 
may be necessary for the purpose of repelling the outrage, to give the assailant a cut 
with a knife across the lingers which may render his right-hand useless to him for 
life, or to hurl him down stairs with such force as to break his leg. And it seems 
difficult to conceive that circumstances which , would be a full justification of any 
violence short of homicide should not be a mitigation of the guilt of homicide. That 
a man should be merely exercising a right by fracturing the skull and knocking out 
the eye of an assailant, and should be guilty of the highest crime in the Code if 
he kills the same assailant, that there should be only a single step between perfect 
innocence and murder, between perfect impunity and liability to capital punishment, 
seems unreasonable. In a case in which the law itself empowers an individual to 
infict any harm short of death, it ought hardly, we think to visit him with the 
highest punishment if he inflicts death. 

•‘It is to be considered also that the line between those aggressions which it is 
lawful to repel by killing, and those which it is not lawful so to repel, is in our 
Code, and must be in every Code, to a great extent an arbitrary line, and that 
many individual cases will fall on one side of that line which, if we had framed the 
law with a view to those cases alone, we should place on the other. Thus we allow 
man to kill, if he has no other means of preventing an incendiary from 
burning a house ; and we do not allow him to kill for the purpose of preventing 
the commission of a simple theft. But a house may be a wretched heap of 
mats and thatch, propped by a few bamboos, and not worth altogether twenty rupees. 

A simple theft may deprive a man of a pocket book which contains bills to a 
great amount, the savings of a long and labourious life, the sole dependence of a 
large family. That in these cases the man who kills the incendiary should be 

pronounced guiltess of any offence and that the man who kills the thief should be 

sentenced to the gallows, or if he is treated with the utmost lenity which the Courts 
can show, to perpetual transportation or imprisonment, would be generally condemned 
as a shocking injustice, We are therefore clearly of opinion that the^ offence which 
we have designated as culpable homicide in defence, ought to be distinguished from 
murder in such a manner that the Courts may have it in their power to inflict a 

slight or a merely nominal punishment or acts which to though not within the letter 

of the law which authorizes killing, in self-defence, are yet within the reason of 
that law/ 

“There must bea fit occasion for the exercise of the right before any question can arise 
under this Exception. Suppose a man having no pretence for so acting, enters the house 
of another against his will and refuses to quit, whereupon the owner, using no force 
or violence beyond what the occasion calls for, proceeds to eject him. If the intruder 
resists and so causes the death of the owner of the house, the homicide is not exten- 
uated by this Exception, for the intruder’s acts were not done in the exercise of any 
right or lawful p)wer but were wholly illegal, on the other hand, if under similar cir- 
cumstances the owner of the house used unnecessary violence to the trespasser and 
thereby caused his death, this Exception would be applicable. 

“The following cases will farther illustrate the exception. A, finding B plucking 
stakes from his hedge or trampling on his crops, deliberately fires a gun at him, or 
uses a deadly weapon to punish him. This degree of violence is not justifiable (see 
section 103,) And B, notwithstanding his wrongful act, may protect himself and 
his life against it. The right of defence under such circumstances arises to him, and 
he may repel force by force. And should he cause A’s death, the homicide will be 
mitigated under the present Exception. ^ ... 

“Suppose a parent, master, guardian, etc, chastises with great severity, in a cruel 
and luiusuai manner, his servant, pupil, etc,_ and the .latter resents the act and causes 
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death. He may claim the beneht of the Exception For a power lawful ^hin cer- 
tain limits mav u exercised oppressively be resisted by the sufferer ; and if, m defence 
tff hiS Snlk^oppression.^^ causeJdeath under circumstances which b^^cause of 
the excess of force, are not justifiable, his offence may still be entitled to mu g 

‘‘This Exceotion, like the preceding one is not to be made a cloak for premeditated 
crim? If A sS’^intendLg and foreseeing that B will resent it - such a mode 
astoiustifv A in resorting to self-defence under cover of which he 
take B’s life, this exception does not apply. Nor does it where grea vi 

is resorted to and death is thereby caused upon a trivial occasion. ^ _ 

“It is enacted by one of the General Exceptions Xsectioa 79) 

an offetice which is done by a person who by reason of a mistake of 

himself justified by law inlhat he does. There may, it^ ■®ruV'’V™i°E^c?pt on 
in the exercise of the right of private defence to which the General Exceptio 
rather than the particular Exception now under consideration is apphc^ • 
p^son iho in goffd faith exceeds the strict limits of the right of selMefen^ 
Lder a mistake of fact as to the degree of force which '® ^ ction ” 

what is requisite to repel such force, is probably excused under the 79th section, 

Morgan and Macpherson. 

Oa-sea— Where the accused, who was concealing himself from the Pohce, 
was Sdbv the deceased and two others, and in order to rescue himse f he 
struck the deceased two severe blows on head and shoulder, with an axe, w . , 

£r?n hirhand at the time, 5“ oonseqnence of which blows 

bv^night into the house of the accused and were dragging him outside 
aLlLed was entitled to defend himself against them. But where ^ 

^rflcr^ed stabbed the deceased, and the first accused inflicted a mortal 
womdfn the forn^er and caused grievous hurt to *®lf“e'-, when his assailants wem 
unarmed and when there was nothing to suggest that he had any reason 
hXeve that L was in danger of death or grievous hurt at their hands. Held 

U. B. R. (1897— 1901). Vol. 1. 29!. , J 

Accused a servant employed to watch the crops of a field, went round one 
night and saw a man cutting crop at midnight. The thief on seeing 
tried to run but accused, who was armed rvith a at once struck him a b 

rvr, tiip head felling him to the ground ; the victim of the blow eventually dm . 
^j !hat uSdfr El4 2 to Section ’300. Penal Code, the accused exceeded 
the ri'ght of private defence of property. 64 Ind. Cas, 133 — 22 Cr. L. J. 74 • 
person in defending himself exceeds the right of private defence an/i >ntends to 
Lose death of his assailant he must not be held to be gtnlty of niurder. A 
nersto in order to defend himself, may kill his adversary provided he has a 
reasMable apprehension that otherwise he himsslf would be killed. But ’f ft® 
the right of self-defence where there is no reasonable apprehension of his being 
killed ^ut only had reasonable apprehension of grievous hurt and m defend i g 
himself exceeds his right of private defence and kills the other, he is guilty of a 

,6 cl. L. J .,«.88 M Ca. “f- ; ."tin ? ‘r 
1^9; see also 26 Cr. L. J. 1320=89 Ind. Gas. 264=L. R. 6 A 113 Ci- A. 1. K. 
1925 All 753 ; 14 P. L. T. 464= 1933 Cr. C. 1079= A. I. R. i933 Pat. 508. 

Exception ( 3 ) — Shooting under an illegal order of superior officer, is no 
: excuse. 21 M. 249 5 83 In‘ 3 - Cas. 702 (2)- 

exception extenuates certain acts of public servants in excess of tkeir 
■ f ' lawful powers. Death caused by such acts,— done in good r faith and ^itoom 
lll-wiU'!'T6f the advancement of public justice,— is excused because n would be 
squst to hdld that those persons upon whom the law imposes certain duties which 
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tliey are bound to discharge, are to be punished as murderers because they may 
have undesignedly or incautiously overstepped the limits of their authority.’^ 
Morgan mid Macpherson^ 

Public servant ao ting fertile' advancement of justice.-— ** The explanation 
of the words ‘public servant' (see section 21] makes the expression to include a 
large class of persons, of whom those only are here included who act ‘for the 
advancement of justice.’ Without attempting to enumerate who may^ come 
within these terms it seems clear that officers of police, both civil and military- 
ministerial officers of Courts of Justice, jailors etc., acting in the execution of 
their respective duties are within its meaning. On the other hand, person invested 
with rights to collect and distribute the revenue of the state, customs officers, 
revenue and survey officers, the Municipai Commissioners in the Presidency Tomis 
and their servants etc., are not while executing their principal and appropriate 
duties, Jncliided. 

‘This exception will ba applicable to cases in which peace officers cause death 
in keeping the peace or in executing criminal process. In these and all other casQS 
to which the exception applies, the public servant will be regarded as actingTn 
advancement of justice, not only while actually engaged in his duty of keeping 
the peace, suppressing an affray, serving process, etc., but also while going to 
and returning from the place to which his duty calls him. Therefore if he comes 
to do his duty, and meeting with opposition on the way, uses a degree of violence to 
overcome it, beyond that which the law permits, and thereby causes death, — his 
offence will not: amount to murder if he acts in good faith according to his view of 
what is lawful and necessary’’ — Morgo>n and Maepherson, 

“Exceeds the powers given to him by law, etc.’’— No case arises for the 
operation of this exception, when the conduct of the public servant is wholly illegal 
and unauthorized. For although the law is not extreme to mark with severity what 
has been honestly done by a public servant in the discharge of his duties, yet if he 
takes on himself to act for the advancement of justice without any colour of authority, 
or grossly in excess of his lawful powers, he forfeits the protection of the exception. 
It must be ascertained carefully in each case what are the powers and _ privileges 
which the public servant possesses, and what is the nature of his conduct in the mat- 
ter wherein he has exceeded those powers. The following sections of the Code should 
also be consulted. Sections 52, 76-79 and 99. 

^‘A has a warrant for the arrest of B, who runs away to avoid the arrest He^ is 
pursued by A, who trips him up or strikes him to prevent his escape, and kills him. 
If in respect of this excess, A should be deemed to have committed culpable homi- 
cide, this exception will extenuate his offence so far as to prevent it^ amounting to 
murder. But suppose a defect or irregularity in the process or a mistake in good 
faith by which B is taken for C the person really named in the warrant. In such a 
case, the offence of A is, it is conceived, not the less within the present exception. 
For although his lawful authority, so far as it derived from the warrant, fails him, 
yet he has the protection of certain provisions (see sections 76 and 78) which give to 
his act sufficient legal effect or validity to prevent this excess from being punished 
as if he had committed murderer from being punished otherwise than under the 
present section.” — Morgan and Macplierson. 

Without ill-will towards the person whose death is caused. — This ex* 
pression seems intended, like others in former exceptions, to guard against the appli- 
cation of the exception to cases in which it might be sought to use it to cloak such 
acts of violence as make an offender really a murderer.’* — Morgan and Maephenon. 

Those who give their aid to public servants acting for the advance of public jus- 
tice, are entitled to the benefit of this exception.— and Maepkerson, 

Exception (4). — Where the deceased and the accused simultaneously made pre* 
parations and fought immediately, case comes under exception 4, 144 Ind. Cas. 420 

=^1933 Cr. C. 732=34 Cr. L. J. 783= A. I. R. 1933 Rang. 142 ; see also A. I. R 1933 
Lab. 851 ; A. I. R. 1933 Lab. 434. In order to get benefit of this exception the accused 
must not have taken undue advantage or acted in cruel or unusual manner. 142 
Ind. Cas. 901 = 34 Cr. L. J. 462 = 33 P- L. R. 718=1932 Cr. C. 820= A. L R. 1932 Lab. 
606 ; see also A. L R. 1931 Lab, 280=32 Cr. L. J, 1254=1931 Cr. C. 536=134 Ind. 
Cas. 829 ; A. 1. R, 1933 Oudh. 438=10 O. W. N. 986=1933 Cr. C. 1323 ; 14 P. L. T. 
464-1933 Cr, C. io 79=A. L R. 1933 Pat. 508 ; 1933 Cr. C. 396 = A. I. R. 1933 Lab. 
296 ; A. L R. 1934 Lab. 818= 1934 Cr. C. 1152=35 Cr. L.J. 1165=150 Ind, Cas. 640. 
A prisoner who taking advantage of an incident which occurred in what till then bad 


liiliAt 



been a fair fight, struck his opponent, and knocked him over should not haw been 
found guilty of murder. W. R. 1864 ; Cr. 36 ; L. B. R. (1872—1892) 271 ; 13 Cr. L. J. 
273 ; 40 A. 686. Where the accused pleads that the deceased met with his death as 
the result of a sudden fight in which there was no premeditation and that the fight 
arose out of a sudden quarrel, but, it is clear that the accused took undue advantange 
of the deceased in as much as the deceased was lying on his charpoy and was not 
armed and in a position to defend himself, exception 4 does not apply. loi Ind. Oas. 
101 = 28 Cr. L. J. 415. If two men are fighting and one of them is unarmed, whue 
the other uses a deadly weapon, the one who uses such a weapon must be held to 
lake an undue advantage and not entitled to the benefit of Exception 4 .to s. 300 
Penal Code. 2 L. B. R. B. 320=1 Cr. L. J. 1128. The number of wounds is not the 
criterion, but the position of the combatants with regard to their arms and the use 
of those arms are the considerationst 0 be kept in mind when applying Exception 4 
to s. 300. A. I. R, 1935 Pesh. 59 . 

Sudden quarrel and sudden fight.— The stress which is laid upon this is to 
be remirked. The degree or kind of provocation does not so much enter into consi- 
deration here as the suddenness of the dispute and of the fight which follows. The 
lapse of time between the quarrel and the fight is therefore a very important consi- 

^^*“u'may be material also to enquire what were the previous relations between the 
disputants. If the persons are strangers to each other, until the time of quarrel and 
have no previous cause of contention, the fight will probably be m the heat 01 P^'S- 
sion upon a sudden quarrel’ within this Exception- Still more so, if they have lived 
previously upon terms of intimacy or friendship, and no cause of contention has 
arisen. But where there has bseti an old quarrel between A and B, the Court snouid 
narrowly examine the circumstances of this seemingly new and sudden falling out, to 
ascertain that it is not really the contiuuance of the old fued. If there has since been 
a true reconciliation the old enmity should not be considered. ^ But if the circums- 
tances show that the reconciliatioa was pretended or counterfeit, the quarrel cannot 
be held ‘sudden* within this exception. . a - o v, 

‘‘The following illustration shows the operations of the exception. A and Ji. nav- 
incf no previous enmity against one another meet and, some cause of dispute arising 
quarrel and fight upon the spot. If death ensues in fair fight, tins homicide docs not 
amount to murder, and it matters not who gave the first blow or provocation. But it 
they quarrel overnight and agree to fight next day, or quarrel in the morning and 
agree to fight in the afternoon, however sudden the quarrel, the fight is not sudden 
but a deliberate act previously appointed and arranged and the homicide will be 
muder. 

“Upon this ground the causing of death in a deliberate duel cannot fall within 
this raidgating exception. In duels there is usually deliberate fighting in cold hlood, 
and after a certain lapse of time from the^ injury done or the cuase of quarrel. Such 
a duel cannot be called a sudden, fight without premeditation. Even if the fighting 
follows immediately upon the quarrel, or so quickly after it that the heat of passion 
has not subsided, a duel and other contest with deadly weapons, althougl\ fought 
suddenly and without premeditation, would perhaps not be deemed within his excep- 
lion/*-— 'Morgan and Macjfkerson. 

Without the offender’s having taken undue advantage eto.“ ‘The 
fight must be a fair fight as well as a sudden one. And it cannot be so unless 
the parties stand upon some fooling of equality as regards arms, bodily strength 
and preparedness for the combat.. Suppose a sudden quarrel between a powerful 
man, with arms in his possession, and a decrepit person or a defenceless woman. The 
man using his arms against such opponents would be guilty of murder if he caused 
their death. 

‘ It must not, however, be supposed that the exception applies only to cases in 
which each party to the combat is equally matched in point of muscular strength, 
skill, and arms, etc. For where there is no manifestly gross inequality, minute 
differences in bodily strength or in other particulars should not be deemed sufficient 
to remove the case from the operation of this Exception.*’ — Morgan and Mac-* 
^hereon. 

“Undue advantage.** — May coiisist in this that at the outset there is some 
puts the combatants upon an unequal footing. A attacks B sudden- 
v ; ly'and whe.n hack is turned : or he draws his sword and rushes upon B without 
giving.' .t.o prepare. In such cases, the combat does 
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not begin upon an equal footingv^i^d undue advantage is taken; and this, more 
particularly in the last case, where the attack is made with a dangerous weapon. 
Suppose the contest to be with fists, and one of the combatants has^ concealed in Ins 
possession an open knife and causes death by wounds from this knife. He gains an 
undue advantage and also acts in a cruel manner. If the combaianis begin the fight 
fairly, but One of them being worsted seizes some deadly weapon which is at hand 
and uses it and causes death, it seems such conduct excludes him from 
the benefit of this exception. In such a case, however, it may be that the excite- 
ment of passion or fear under which he labours may be deemed to mitigate 
his offence. , 

‘^"Suppose two persons fight, and one overpowers the other and knocks him down, 
and then strangles him with a ropa. This is a deliberate act, no part of 
the fight, but a cruel and unusual proceeding, which cannot be extenuated. 

“Ail struggles in anger, whether by fighting with or without weapons, by wrest- 
ling, or by any other mode, may be offences. But they are offences of very different 
degrees. In many cases homicide thus caused is so culpable, as to deserve a very 
severe punishment ; but in other cases, a slight or merely nominal punishment may 
suffice. It will be found that the Courts have it in their power to punish culpable 
homicide not amounting to murder, with sentences ranging from transportation for 
life to the infliction of only a small fine.” Morga 7 i and Macpherson. Where the 
accused takes undue advantage in the course of a quarrel ; the case does not^ fall 
within the exception 4 of s. 300, I. P, Code, although the fatal wound is inflicted 
without premeditation, in a sudden fight, in the heat of pa^^sion and upon a sudden 
quarrel, and the accused would in such a case would rightly be convicted of murder. 
U. B. R, (1872-1892), 271 . If two men fight with their hands, or with weapons of a 
similar kind, and one of them uses also a weapon of a distinctly advantageous kind, 
such as a pistol, a dagger, or a heavy club, he takes an undue advantage over his 
opponnent and is not protected by the fourth Exception of s. 300. U. B. R, (1897- 
1901) Vol, 1 . 288. 

Explanation to Exception ( 4 )-““This explanation directs the attention 
to the distinction between the present and some of the preceding Exceptions. In 
many cases of mutual contest, homicide caused by the person who received the first 
blow or the provocation, would, under those Exceptions, have been extenuated ; but 
if that personas death had been caused by his opponent, the offence would not have 
been within reach of any mitigating provisions. The present Exception is meant to 
apply to cases in which, notwithstanding that a blow may have been struck or some 
provocation given in the origin of the dispute,— or in whatsoever way the quarrel 
may have originated, — yet the subsequent conduct of both parties puts them in res- 
pect of guilt upon an equal footing. For there is a mutual combat, and blows on 
each side ; and however slight the first blow or provocation, every fresh blow be- 
comes a fresh provocation. The blood already heated warms at every pbsequent 
stroke, and the voice of reason is heard on neither side in the heat of passion. Under 
such circumstances there cannot be much room for descriminating between the res- 
pective degrees of blame with reference to the state of things at the commencement 
of the fray. 

**In such cases, words or gestures of reproach, of contempt, etc,, or some act of 
provocation of no serious kind, lead to blows and then mutual combat which is sud- 
den and without preconceived intention. The resentment generally is of such a kind 
as to bear some proportion in the degree of it, and in the weapons which are used, 
to the provocation. A sudden quarrel excites the anger of the persons engaged in it. 
In the heat of passion blows are interchanged (being given and taken), and in this 
sudden and unpremeditated fight, death is Morgan a?id Macpherson. 

Oases. — When the accused's party persued the complainants in three boats for 
a long distance and then when they had them in their power, landed and attacked 
them with spears and killed three of them their action does not come within exception 
4 to section 300, and certainly amounts to murder. 8 C. L, J. p6iT=9 Cr. L. J, 32. If on 
a sudden quarrel blows pass without any intention to kill or seriously injury one 
another, and if one of those fighting, while in hot blood in the course of the struggle 
kills the other with a deadly weapon, this is not murder, but culpable homicide. L. 
B. R‘(i 872 — 1892), 371. Where the accused received a kick from the woman with 
whom he used to have criminal intercourse on his declining to continue it, and he 
therefore, struck a blow on her heart and throttled her till she ceased breathing, 
that the accused was guilty of murder, as there was no grave and sudden 
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provocalioii and as the case did not come within Exception 4. 4 P* R* 1^72 Ct. Excep- 
tion 4 to section 300, cannot apply where the accused used a knife where there was 
no appreciable risk of even serious hurt to his person. 31 Ind. Gas. 347— i6 Cr. L. J. 
747. When the fatal attack was not a premeditated one and the Yictims were 
injured in the heat of passion upon a sudden quarrel and the offenders did^ neither 
take undue advantage nor acted in a cruel or unusual manner the requirements 
of Exception 4 to section 302 are not satisfied. A person who deals a violent 
blow on the head must be deemed to have intended to cause such bodily 
injury as he knows was likely to cause death. 26 P. L. R. 363. Where it 
appeared that the accused had no motive for the deliberate murder he was 
charged with and bore no grudge him, that there was a sudden and unpre^ 
meditated fight between the accused and the deceased whereby the accused himself 
got several injuries, Held^ that the accused was entitled to the benefit of exception 
4tos. 300. 7 Lab. L. J. 533«A. I. R. 1925 Lah. 633. Exception 4 is meant to 
apply to cases wherein, in whatever way the quarrel originated, the subsequent 
conduct of both the parties put them upon an equal footing. 8 Lab. L. J. 93 = 27 
P. L. R. i32=-93lnd. Gas. 251 = 27 Gr. L. J. 459=A. I. R. 1926 Lab. 219 ; A. 1 , R. 
1935 43 ^* Where in a sudden and unpremeditated fight under grave^ and 

sudden provocation injuries by a knife are caused resulting in death of the injured 
who was the aggressor, the offence committed is culpable homicide not amounting 
to murder and not murder. A. L R. 1929 Pat. 518. Where the accused was shown to 
have struck only one blow on the head and one blow on the leg and thereby caused 
death, that the blow with the did not amount to acting *'in a cruel or 

unusal manner*’ and the appellant is entitled to the benefit of the fourth exception 
to s. 300 I. P. Code. 30 P. L. R. 487 = A. 1 . R. 1929 Lah. 719* W;here the murder 
was the result of a sudden quarrel and there was some provocation. Held^ that a 
sentence of transportation for life should be substituted for the sentence of death. 
1929 M. W. N. 789 ; see also A. I. R. 1930 Lab. 154. 

Exception (5)—- This exception extends to all cases of death occasioned by 
or resulting from premeditated acts, where the party killed takes the risk of death 
with his own consent. 7 C. L. R. 158. This exception applies to cases where a 
man commit the doing of some particular act either knowing that it will certainly 
cause death or that death will likely be the result ; but is does not refer to the running 
of a risk of death from some thing which a man intends to avert, if he possibly can do 
so, even by causing the death of the person from whom the danger is to be anticipated. 
5 C. 31 = 4 C. L. R. 285 ; 45 P* R. Cr. 1917 ; 6 W. R. Cr. 57. “The case supposed 
in the illustration to this section, viz. the abetment of suicide committed^ by a person 
under eighteen years of age, is one of the offences expressly made punishable by sec- 
tion 305, ‘‘The following case illustrates this Exception. Z a Hindoo widow, consents 
to be burned with the corpse of her husband. A kindles the pile. Here if Z is above 
the age of eighteen years. A has committed culpable homicide, not amounting to 
murder. 

“We have seen that a person above the age of eighteen may lawfully^ consent to 
suffer any harm short of death or grievous hurt (section 87). According to this* 
present Exception, if such a person consents to his own death, the homicide, though 
culpable is mitigated. The Indian Law Comissioners in support of distinction 
drawn between murder and culpable homicide by consent, observe : ‘It appears to 
us that this description of homicide ought to be punished, but that it ought not to 
be punished so severely as murder. Our reasons for not punishing it so severely 
as murder are these. In the first place the motives which prompt men to the com- 
mission of this offence are generally far more respectable than those which prompt 
men to the commission of murder. Sometimes it is the effect of a strong sense of 
religious duty, sometimes a strong sense of honour, not frequently of humanity. 
The soldier who, at the entreaty of a wounded comrade, puts that comrade out of 
pain, the friend who supplies a laudanum to a person suffering the torment of a lin- 
gering disease, the freed man who, in ancient times, held out the sword that his 
master might fall on it, the high born native of India who stabs the females of his 
family at their own entreaty in order to save them from the licentiousness of a band 
of marauders, would, except in Christian Societies scarcely be thought culpable and 
even in Christian Societies, would not be regarded by the public, and ought not to 
be treated by the law as assassins. Again, this crirne is by no means productive of 
so much evil to the community as murder. One evil ingredient of the utmost impor- 
tance is altogether wanting to the offence of culpable homicide by consent. It does 
not produce general' insecurity* It does not spread terror through society. When 
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we punish murder with such signal severity we have two ends in view. One end 
is that people may not be murdered. Another end is that people may not live in 
constant dread of being murdered. This second end is perhaps the more important 
of the two, For if assassins were left unpunished the number of persons assas- 
sinated would probably bear a small proportion of the whole population. But the 
life of every human being would be passed in constant anxiety and alarm. This 
property of the offence of murder is not found in the offence of voluntary culpable 
homicide by consent. Every man who has not given his consent to be put to death 
is perfectly certain that th’s latter offence cannot at present be committed on him, 
and that it never will be committed, unless he shall first be convinced that it is his 
interest to consent to it. The law in these two places has been framed on the prin- 
ciple of regarding the causing of harm as warranted by the sufferer’s intelligent 
consent, and the causing of death as mitigated by the like consent or choice, if the 
sufferer is a person of ripe age, and the age of eighteen years has been fixed on, 
as what might reasonably be considered to be a ripe age. The consent must be a 
free and intelligent consent (see section 90). But such consent cannot, for the 
purpose of bringing a case within this Exception, be given by any person who is not 
above eighteen years of age. Indeed the mere fact of a person even above that age 
consenting to be killed, would, except under very unusual circumstances, indicate 
a morbid state of mind, sufficient to raise a doubt of his sanity. 

‘‘Suppose the consent of the person whose death is caused, is obtained by decep- 
tion or concealment, the person practising such deception, cannot avail himself of the 
consent obtained by such means. 

“A person labouring under some disease may consent ‘to take the risk of death’ 
by undergoing a certain treatment of the disease which he knows to be attended by 
considerable danger to his life. If he consents to such treatment at the hands of one 
who professes to have the requiste skill and knowledge, but who is in reality grossly 
ignorant, and who, by his incompetency, causes the death of the sufferer, such 
consent will not bring the case under this Exception. 

“And the Exception will perhaps apply to others, as coachmen, pilots, boatmen, 
engine-drivers, etc, under certain circumstances. Thus a boat man over-crowding 
his boat, a pilot rashly navigating a vessel, etc, and thereby causing death, will 
come within the exception, — if the person whose death was caused by his own will 
entered the crowded boat, or consented to the pilot’s proceeding to^ sea, with the 
ship in a dangerous state of wind, tide or weather. In these and similar cases of 
misconduct and want of skill, consent to the probable risk is not to be implied, unless 
there is proof of the knowledge of the incapacity or want of skill. The mere employ- 
ment of such a person is not a consent to suffer whatever his gross ignorance may 
inflict. 

“Cases ot Suttee must be considered with reference to the terms of his Exception, 
The burning of a Hindu widow by her own consent with corpse of her husband is 
by existing laws, which were enacted upon the most careful and solemn delibera- 
tion, an offence Under this Code, those who directly cause the death, are 

guilty of this mitigated kind of culpable homicide, if the widow being above eighteen 
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Cr L r Ind. Gas. 988. An appellant was found to have killed his 

sfep-faiher,' wliowasaa infirm old man and an invalid, and who consented to teng 
killed the appellant’s motive being to see three innocent men hanged. ffM. 
Aattiie th Exxeption to s. 300 applied to the case and that he could 
ted under s i!02, but only under s. 304 Part I. Penal Code. 4i 1 • R- ^917. Cr- 
tL accused ^strangled his beloved aged 16 years to death upon their decision 

to *die together in despair of the future separation and The letter 

live anarl ffeld that this was essentially the case where the spirit, if not the letter, 

orESptiof «« be applied eed, “ a“'r “ 

be transportation for life. 117 Ind. Gas. 890=30 Cr._Y J- 1. K. 9 y 

Lab SO The mere fact that it is impossible to say winch of thv accusea actually 
hiflictid the fatal wound is no reason at all for refraining from passing the death 
eJtence. where tie Coul is satisfied that there was at a common °*«^t,on to murder 
brS carried out, and that all took part in the beating the result of which 
was death. A. I. R. 1935 Lah. 337 : see also A. I. R. 1935 Oudh. no. 


301. If a person, by doing anything which he intends or knows to bt 

likely to cause death, commits culpable homi- 
Culpable homicide by causi- causing the death of any person, whose 

ng the death of a person jjg neither intends, nor knows himself to 

whose death was intended. likely to cause the culpable homicide 

committed by the offender is of the description of which it would have been, 
if he had caused the death of the person whose death he intended or knew 
himself to be likely to cause. 

Principle. — The definition of culpable homicide makes the offence to consist 
in death caused by an act done with a certain intention or knowledge. If homicide 
is the result it is sufficient, for it is not a part of the definition that the death caused 
should be the death of the person whose life is aimed at. Whether the offender 
has succeeded or been thwarted as to the particular victim, ha has occasioned a 
loss of human life, and the state is as much interested in^ punisning his ottence as 
if he had caused the death of the person he meant to kill, Where a blow aimed 
atone person lights upon another and kills him, this is a loose way of speaking, 
may be called accidental with regard to the person who is kil ed by a blow not 
intended for him but according to law, if it appears that the injury intended to 
A be it by poison blow, or any other means of death would have amounted to 
murder, supposing him to have been killed by it, it will amount to the same offence 
if B happens to fall by the same means. On the other hand, if the blow ^intended 
against A and lighting on B arose from a sudden transport of passion whicn^m case 
A had died by it, would have reduced the offence to culpable homicide not 
amounting to murder, the fact will admit of the same alleviation if B should happen 
to fall by it. The culpable homicide actually committed '‘is of the description ot 
which it would have been*’ if the blow had caused A’s death. So where two^ persons 
meet to fight a deliberate duel, and a stranger comes to part them and is killed 
accidentally, so to say, by one of them, this will be a homicide of the same des- 
cription as if the person killing had caused the death of this advers^y m the 
dnelJ' "-“Morgan and Maepherson ; see also 1912 M. W, N. 136=13 Ind. Cas. 033 ; 
1912 M. W. N. 193 ; 36 A. 161 ; 21 Bom. L. R. iioi. 

Case. — Where a person commits the offence of house breaking into a 
dwelling house at night and in order to evade arrest strikes out wildly with a 
dan^^eroiis weapon, utterly regardless of whether his blows will or will not 
clause death or injury to any one of the inmates, and causes the death of a 
person held, that he committed the offence of culpable homicide as defined m 
section 299 for, even if it is assumed that he did not intend to cause death 
or to cause such injury as was likely to cause death, he knew or must be taken 
to have known that by his act he was likely to cause death. 12 P. R. 1911 Cr. 

Mussammat Jeoli had been carrying on an intrigue with a Lodh who gave her 
some poison to administer to her husband. She prepared halwa mixed with poison 
which was eaten by one Madania^ who died as a result thereof. The husband and 

others also partook of the halloa and suffered considerably but did not die. 

She, however, intended to murder her husband and not Madam'a. Held that the 
accused was guilty of murder, notwithstanding that there was no intention actually 
. to murder Madania. 36 Ind. Cas. 473=15 A. L. J. 13=17 Cr. L. J. 505. Accused 
sent some sweetmeats, containing arsenic to A with the intention of causing her 
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death. B and C also shared iha sweetmeats with A and although all three of _ 

become ill one of them died : Held, the accused was guilty of an attempt hi not 

not only A but also B and C. The mere fact that amount of “ t'’ 

sufficient to cause the death of A made no difference. 3 L. J' 9 Cpq,ions 
194=60 Ind. Gas. 50. Where there is much to be said for the view *at tae Sessmns 
Judge on his own finding should have held that *0 offence commit^ 
murder and not a culpable homicide, and it f^"^ jjj 

given by him for holding otherwise are in accordance vvith he law as laid do^ 

ss ^0? and aoi I P Code, but the Cro wn does not apply for enhancement ot semence, 
it cannot beaaidthat the case is one which must jnevitebaly fall under section 302 and 

in which there has bean a miscarriage of justice m bringing 

A I R TQ 27 Oudh Ai^=‘28 Cr. L.J, 788=s'io4 Ind. Cas. ■228.. A person stniviOi, 

anodie^witli a highly lethal weapon like a sharp dao, and J^“^^have 

injuries as tbe medical report shows there to have been ^tist b , ^ nrisoner had' 

known that such injuries Were I'kely ta cause death. So where ^ pnsoner had 
probably no intention of striking bis child, his killing the child 

forthemother.would be culpable homicide amounting to murder and punishable 

under s. 301 Penar Code. 8 W. R. Cr. 78. 

302. Whoever commits murder shall ha punished with death, or trans- 
portation for life, and shall also be liable to 

Punishment for murder. ■ 


Transportation for life.— This punishment should be awarded in cases of 
tender age. ii C. W. N. 904. ^ 

Punishment principle of awarding.— The framers of the Code have made 
it discretionary with Judges, to consider mitigating circumstances . h 

punishment. 12 Cr. L. J. 4‘l8. The Code does not, by its definition, distinguish 
between different degrees of murder. But the Courts in awarding the punishm 
of ThTs offhce, may discriminate between a wilful, deliberate and _ premedia ed 
killing, as where the murder is committed by poison or by ^ Mo^ai 

and inurder which is commited with less deliberation or premeduaion.— 
and Macpherson. 

Commits murder.-A man who strikes another with a knife in the throat must 
know that the blow is so imminently dangerous that it must in ail r 

d^th and the injury intended to be inflicted is sufficient m ordinary course of 
Tia.fnre to cause death. 8 Pat. Qii. Where tiie husband killed his wife s lover 
while the latter was asleep and it appeared that he had himself placed 
JSition of temptation b> absenting himself for several “?“‘bs. that he, 

R 1028 Lah 86^’ Wh«e a blow aimed by a person at his wife did not strike the 

Sift b’lfsti She™ killed ,h.. 

nn nfFpnre under s ^02 I P. Code. 107 Ind. Cas. 764=^29 Cr. L. J. 2bo« A. i. k. 
m^ Lah a<U The mere fact that more prompt or better treatrnent would have 
L^ld^'te'^dtcea^ercrn^Jt^onerate thf ac/used f P ‘-//‘;„rSrso^ 

SS ';?■ ssiihSii hiS iSis. 

bodily injury sufficient in the ordinary course of nature , expected 

would bi Lrder. even though death resulted in a way different 

by the assailant. S Rang. 817 = 109 Ind. Cas. 2i> = 29 J , tnife capable 

Rang. 64. If a man stabs another over the heart deliberately with a knile f apa iie 
of Deneuating into the heart, the offence would be murder. 138 Ind. Cas. 217--30 
Cr L T i;7o=33 P. L. R. 287. Where stab-wound punctures liver and diaptagm 
peisokiictinl^uch wound is guilty of murder. A. I. R. 933 Rang- ^ Wlmj 

Loused placed deceased while unconscious on railway I ne and death . 

h, guay ot ■« M. ii hS of 

88? In case" orSd^ffisfnin^the ^vo^matedal quesdons 

tion are, firstly did the deceased die of poison and secondly bad the poison 
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administered to the deceased by the accused. 148 Ind. Cas. 600 = 35 Cr. L* J. 700==* 
11 0, W. N. 312 = A. L R. 1934 Oudh. 180. Where the medical evidence does not 
support that the deceased met with a violent death, no charge of murder can be 
brought home to any one. 149 Ind. Cas. 473=^35 Cr. L. J. 993= ix O. W. N. 722 = 
A. I. R. 1934 Oudh. 286 ; see also 151 Ind. Cas. 238=^35 Cr. L. J. 1383= A. I. R. 1934 
Lah. 368. Where the ease is on the border line between murder and calpable 
homicide not amounting to murder, accused is entitled to benefit of reasonable doubt 
and he can be convicted only under s. 304. 150 Ind. Cas. 599 = 35 Cr. L. J. 1112 = 
A. I. R. 1934 Rang, no ; see also 151 Ind. Cas. 469=35 Cr, L. J. 1319= 
i934==Cr. C. 5S4=*A. I. R. 1934 ha 332, The mere fact that the bod^ 
of the murdered person has not been found is not a ground for refusing 
to convict an accused person of murder. 152 Ind. Cas. 376 = A. L R. 1934 Sind. 139. 
For conviction under s. 302, there must be good and sufficient evidence to support 
it. That the Sessions Judge is morally convinced of guilt is not sufficient. A. L^R. 
1935 Pat. 19. Where severe blow on head with deadly weapon causes extensive 
fracture of skull, the accused is guilty of murder even if victim dies only a ncionth 
after attack. A. I. R.^ 1935 Lah. 94. The fact that the accused was starving is no 

justificalion for committing the brutal and wicked crime under this section. A. I. R. 
1935 Rang. 49* 

In any case where the body has disappeared it must necessarily be very difficult 
to prove first of all that the supposedly murdered person has actually died and 
secondly he died a violent death at the bands of the accused. This is specially 
so where the disappearance has taken place in circumstances where it is not hu- 
manly impossible for him to survive. In such a case the probabilities being 
very wide the evidence will not be sufficient to convict the accused. 9 Pat. 
L.T. 449=111 Ind. Cas. 721 = 29 Cr. L. J. 9i3 = A. I. R. 1938 Pat. 473. 

Two girls were quarrelling about a small quantiLy_ of grani. During the 
quarrel the elder girl gave a blow to the younger with a thin lathi. The 
uncle of the younger girl, who then came to the place, gave a blow 
with a lathi on the head of the elder girl and the elder girl at once 
fell down. After she fell down, he gave two more blows on her thigh. The 
girl died. Held^ that the accused was guilty of an offence under s. 304, 
para 2, and not under s. 302. 9 Pat L. T. 286=7 Pat. 638=106 Ind. Cas. 
433±=29 CrL. J. 17=1 P. L, T. 40 P. 28= A. 1. R. 1928 Pat. 169. The mere dis- 
covery of a blood stained hatchet in the field belonging to the accused and 
the unsatisfactory evidence of an expert tracker were insufficient to support 
a conviction of murder. 29 P. L. R. 388 = 6 Lah. L J. 311 = 110 Ind. Cas. 329= 
29 Cr. L. J, 1097 = A L R. 1928 Lah. 724. The mere presence of the accused at 
the house where the deceased was staying would not by itself be convincing evi- 
dence of conspiracy to murder unless it be shown that they were in some way 
connected with murder. 32 C, W. N. 783. Where the only evidence against the 
accused was proof of motive and the production of the corpse of the murdered 
person. Held.^ that the evidence was not sufficient to sustain a conviction under 
s. 302 1. P, Code, but that a conviction under s. 201 I. P. Code could pot 
be maintained. 29 P. L. R. 33=107 Ind. Cas 982 = 29 Cr. L. J. 252. During 
the progress of an inquiry into the offence of murder the accused was 
alleged to have pointed out a heap of Turi belonging to some Zamindar and 
from it were recovered a hatchet and a dang which were blood-stained and it ap- 
peared from the evidence of a witness that a hatchet and dang were used in the 
murder. Held^ ihQ Tun heap being available to everybody, it might be that 
the accused saw some other person placing the articles there and that the mere 
fact that be gave the information as to discovery did not conclusively establish his 
guilt 10 Lah. L. J. 58= A. 1. R. 1928 Lah. 335. B and S were charged under s. 
302, for the murder of R, who according to the village rumour, was intrigue with G’s 
wife, M, sister to B. S, was the brother of G. A tracker followed the tracks with 
directions from villagers to th^Ahata of S and G. Shoes of R were recovered at 
the instance of B. The tracker found tracks of B and S, leading to the place where 
the body was later found buried. Dead body of R was found at the instance of the 
confession made by S. Held^ that the evidence was not sufficient to establish charge 
under s. 302 but was ample to establish an offence under s. 201, Penal Code. 112 
Ind. Cas. 347 = A. I. R, 1928 Lah. 476. 

Where, accused, a young woman of fifteen years of age being roused to frenzy by 
the xU-treatment of her husband who was 40 years of age and whom she did not 
like, seized a stick lying by, and made a murderous attack on her step-son in order 
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to avenge herself against lier husband and caused the death of the infant son. Held, 
thet her intention was to cause death and she was therefore guilty of murder. A. L R, 
1926 Lah. 144, When an aGCused commits an unprovoked and cowardly assult upon 
the deceased rushing out at him by surprise and striking him one blow only upon 
the head with a la^/u ; and the blow fractures the skull of the deceased from temple 
to temple the offence committed by the accused is one of murder. 95 Ind, Cas. 266 
= 27 Cr. L. J. 766,-3 O. W. N, 451.' 

Sentence.— -A Court may recommend for reduction of sentence. 145 P, L. R. 
1902, Under this section the sentence of transportation is minimum. 10 O. W. N. 835 
==A. I. R. 1933 oudh. 399=1933 Cr. C. 1245, dn awarding sentence intention 
of accused should be considered. 134 Ind. Cas. 793=1931 Cr. C. 1054= 32 Cr. L, J. 
1219=32 P. L- R. 925=12 Lah. 442 = A. I. R. 1931 Lah. 749. Where there is no inten- 
tion to kill proper sentence is transportation. 134 Ind. Cas, 670=33 Cr. L. J. 184= 
32 P. L. R. 810=1932 Cr. C. 1 5 = A. L R. 1932 Lah. 5 ; A. I. R. 1931 Mad. 420 = 34 
M. L. W 631= 1931 Cr. C. 468 = 32 Cr. L. J. 623 = 1931 M. W. N. 266. In cases of 
murder extreme sentence is normal sentence. Mitigated sentence is an exception. 
Reason for not awarding extreme sentence must be given. A. L R. 1935 Oudh. 
265 ; see also A. L R. 1Q35 Oudh. no. Where the accused acts under the impulse 
of moment and makes unpremeditated attack, sentence of death should not be passed. 
A. I. R. 1935 Lab. 94. Custom of killing for unchastity cannot mitigate sentence. 
A. I. R. 1935 sind 44. The fact that the sentence for offence under s. 307 is still 
in force, is no bar to trial and conviction under s. 302. A. I. R. 1935 Pesh, 28. Where 
the offences are under ss. 149 and 302 and the accused who is not the ring-leader 
is liable only constructive by lesser punishment under s. 302 is sufficient A. I. R. 
1935. Oudh. 190. Where the offence of murder was committed without preme- 
ditation in a sudden fight in the heat of passion upon a sudden quarrel while 
the accused Was in a state of intoxication held that the accused need not be sentenced 
to extrerne penalty of the law and that a sentence of transiDortation for life 
was sufficient. 8 Pat. 911, Where in a case of deliberate murder it appeared that 
the accused had good cause to be angry with the deceased by reason of his con- 
duct relating to an abduction ; ^i?/^that it would be sufficient to sentence the accused 
to transportation for life, ii Lah. L. J. 299=30 Cr. L. J. 1126= A. I. R. 1929 
Lah. 799. In a case oFmurder the Court cannot refrain from passing the sentence 
of death merely becku^ the conviction rests on circumstancial evidence. 1929 M. 
W. N. 270 = 118 Ind. Cas. 817=30 Cr. L. J. 97i=A. I. R. 1929 Mad. 667. The ac- 
cused who was guilty of the offence of the murder of his wife was a young man 
of twenty and it appeared that he was labouring under a serious grievance against 
his wife's relations and it also appeared that he committed murder in a fit of 
desparate resentment. Held, on b, difference of opinion as to sentence between 
two Judges of the High Court that a sentence of transportation for life would meet 
the ends of justice. 33 C. W. N. 1226. Where two students aged 17 and 12 res- 
pectively killed a fellow student by inflicting multiple incised wounds mib. pain 
and tookwa, Iield^ that they were rightly convicted of murder and that the sentence 
of transportation for life was the proper one in both cases. 10 Lah. L. J. 463= 1 13 
Ind. Cas. 177 = 30 Cr. L. J. 65 = A. 1 . R. 1929 Lah, 64. There is no rule of law or 
practice preventing the Court from sentencing an accused person to death merely 
on circurastancial evidence for au offence under s. 302 I. P. Code ; and where 
the circumstancial evidence was incompatible with the innocence of the 
accused and incapable of any reasonable hypothesis except of his guilt, 
the accused could be sentenced to death. A. I. R. 1929 Sind. 179,* see 
also 109 Ind. Cas. 912=29 Cr. L. J. 640. Youth alone does not constitute 
such an extenuating circumstance as would justify the imposition of the lesser 
penalty prescribed by the law in s. 302 I. P. Code. loi Ind. Cas. 234=29 Cr. L. J, 
682 = A. I. R. Lah. 855 ; see also 107 Ind. Cas. 99=29 Cr. L. J. 211 ; 112 Ind, Cas, 
345 = A. 1. R. 1928 Lah. 531 ; A. 1 . R. 1931 Oudh. 89 ; A. I. R. 1930 Lah. 50. 132 

Ind. Cas. 716 = 1933 Cr. C. 726=34 Cr. L. J. 835= A. I. R. 1931 Rang. 134 ; A. I. R. 
1933 Oudh. 52 = 34 Cr. LJ. 250=9 O. W.N. 1161 = 1933 Cr. C. ’92=141 Ind. Cas. 747 ; 
but see 1934 A. L. J. 143=147 Ind. Cas. 630=35 Cr. L. J. 448= A. 1 . R. 1934 All 134 
=:i934Cr. C. 190 ; 36 P. L. R. 40=1934 Cr, C. 1121 = A. I. R. 1934 Lah. 786 ; 131 Ind. 
Cas. 276^1931 Cr. C. 297 = 32 Cr, L. J. 682 = A. I. R. 1931 Lab. 177 ; A. 1 . R. 1931 
Lah. 536=1931 Cr. C. 776=32 P. L. R. 414=32 Cr. L. J. 645 = 131 Ind. Cas. 122 ; A. 
1 . R. 1933 Lah. 229=34 Cr. L. J. 375 = 1933 Cr. C, 349=142 Ind. Cas. 654. The rule 
is that primarily the capital sentence is the normal punishment for the offence of 
murder and the Judge must give reasons for imposing the lesser penalty in a case 
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wliich comes under section 302 of the 1. P. Code. 109 Ind. Cas. 364-29 Cr. L. J- 540- 
In the case of ordinary murder delay in confirming sentence of death ^ 
into consideration but not so when the murder is not ordinary. A. I. R. ^930 b nd. 
225. The extreme youth of the accused who was only 16 years old was a suffiment 
ground for inflicting the lesser sentence under s. 302 I- P- Code, ii N. L. J. 7 io3 
Ind. Cas. 442 = 29 Cr. L. J. 400= A. 1. R. 1928 Nag loS ; 7 N. ^ J- ^4 ^ L. 
T. 323 : II C. W. N. 904 ; ii Ind. Cas. 792 = *2 Cr. L. J. 448 , U. B. R. (ia92 io 9DJ 
Vol I 200 • A., L R. 1931 Lah. 177 ; 144 ind. Cas. 829—1933 Cr. C. 720—34 Cr. L J. 

hk 1933 Rang. 134. Where the murder was not a deliberate one but oc- 
curred suddenly after mutual abuse, and the accused who deceased 

lent class took up on the spur of the moment the weapon and killed the deceasert 
S t a sentence of trans'portation for life was substituted for the d^ath sentence 
A I R loaSLah. Q13. Where it appeared that the deceased who was tiusted_ ana 
treated wkh hospitality by the accused, seduced his wife and persisted m remaining 
in the accused’s house, after he had been requested to leave, and the ®-^oused felled 
the deaceased. IfM, that the murder was committed on provocation and consequent 
Iv the proper sentence to be passed was not death but trMsportation for 
Inf cK 57=29 Cr. L. J. 41=9 A. I. R. Cr. 311. Where in a murder case the Court 
finds that it is not a case where the accused can be said to have only intended to 
cause hurt or to have acted with reckless violence and that the accused persisted 
striking blow after blow and had also selected vital parts, that the accused must 
in the interests of justice be sentenced to maximum sentence known to the law, 
namely, death. 105 Ind. Cas. 804=4 0 . W. N. 977. 

Where Judge finds the accused went with the deliberate purpose of striking down 
the deceased he should not refrain from inflicting the death penalty on ‘he sol® 
ground that the accused were, at the time of the assuit, under the influence of d v. 
7 Lah. 50=27 P. L. R. 294=94 Ind. Cas. 406=27 Cr. L. J. 630= A. I. R. 1926 Lah 
232. Where it appears in a prosecution for murder under s. 302 I. P. Code, that 
?here was provocation and that the accused did the act without 
the heat of passion, it is not necessary toinflict ^®a* 

sportation for life would be an adequate sentence. 7 L- R- '85 Cr. Where tn® P“ 
rnary intention of the accused in administering poison was only to stuptfy his victims 
with the object of robbing them and not to bring about their fleaih but the act result- 
ed in death of the person poisoned, that under thes«! circumsta^es capit 1 

sentence need not be imposed but that transportation for life would b®. sufficien . 7 C. 
R i8SCr.«6 Cr. R, 468, Organized fights with each side armed with lams are 
grave infractions of the law and frequently result in the death of one or more com- 
batants, The introduction of the pistol is an added aggravation and such cases 
transportation for life is the only appropriate sentence that would be passed against 
the combatant who uses the fire arm and brings down a man to the ground 
dead at least wounded. 26Cr.L.J. 997-87 Ind. Cas. 597 = A. I, R. 1925 
Where the two accused were convicted of murder under s. 302 1. F. Code oy 
sions Judge, and sentenced to death, though one of them inflicted the fatal blow, a.ncl 
the other merely accompained his co-accused without inflicting any injury on tne 
deceased. that in the case of the latter, transportation for life was an ad- 

equate sentence. 26 P. L. R. 405 = 88 Ind. Cas. 365 = 26 Cr. L. J. ^C33- Where a 
number of persons set out to abduct a woman, and two of them armed with pisioi, 
the obvious inference to be drawn is that the pistols were intended to be used to 
overcome any resistance that might be offered. The members of the gang_ would 
therefore know that murder was likely to be committed and in any case having re- 
gard to the evidence in the case that the deceased was shot in prosecution of the 
common object of all ; but as the appellant is only constructively guilty of murder 
having regard to s. 149 L P. Code, the sentence of death must be set aside, and in- 
stead sentenced to transportation for life. 7 Lah. L. J. 51 = 86 Ind. Cas. 347 = 26 Cr. 
1;,. J, 763 — A. 1. R. 1925 Lah, 371. Where the accused a habitual smoker while 

under the influence of that drug dashed a child to the ground and killed it and there 
was no motive for the offence, the accused must be held to have committed 
while he was under some mental derangement and that his case comes \vithm s. 86 L 
P. Code. 39 C, L. J. 34. Where illiterate woman caused death of child urged by 
wicked superstitiouj lesser penalty should be imposed. A. 1. R. 1933 Lah. 7^8« 
1,933 Cr. C, 904= 146 Ind. Cas. 228. The fact that the accused was encouraged in 
bis crime by mischievous literature cannot justify less punishment than death. 144 
Ind. Cas. 294=1933 Cr* C. 54c>=34 P* br« 691 = 34 Cr. L. J. 72o=A. 1. R. i933 1-^“. 
305.-. Where the, evidence Qf approver is w^ell corroborated and no doubt is left as to 
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the guiit and the murder is a planned, one, sentence of death is proper 138 Ind. Cas. 
223=33 Cr, L. J. 567 =« 33 P. L. R. 269. Where accused was found guilty of murder, 
immunity from capital punishment cannot be granted merely because he belongs to 
particular community. 137 Ind. Cas. 691 = 33 Cr. L. J. 497 = 33 P; L. R. 580= 
1932 Cr. C. 664= A. L R. 1932 Lah. 500. Capital sentence is not improper even 
in cases of constructive guilt of murder. 142 Ind. Cas. 841 = 13 F. L. T. 702 = 11 
Pat. 807=1933 Cr. G. 2S3 = 34 Cr. L. J, 437 = A. I. R. 1933 Fat. 100. Reason must be 
adequate ill . passing lesser sentence. Death is the penalty for deliberate 

fratricide. 142 Ind. Cas. 613= 14 F.^L* T. 96=1933 Cr. C. 511 = 34 Cr. L. J. 395 = A. L 
R. 1933 Fat 180. Where accused is only 17 years of age and commits crime under 
influence of father and elder brother, the case is fit one for exercise of power un- 
der s, 401. 137 Ind. Gas. 293 = 33 Cr. L. J. 4B4===33 R. 191 = 1932 Cr. C. 324 = A. 

I. R. 1932 Lah 259. Where deceased carried on illicit intrigue with wife of accused 
and accused grave milk containing arsenic whereby death occured, a sentence of the 
transportation of life is sufficient. 10 O. W. N. 771 = ^933 Cr. C. 1099= A. I. R. 1932 
Oudh, 382. Where the accused being of unsound mind murdered his children but his 
case does not fall under s. 84 and he was an affectionate father, bis sentence is re- 
duced from death to transportation, 145 Ind. Cas. 119=1933 Cr. C. 228 = 34 Cr. L. 

J. 909 = A. I. R. 1933 Lah. 123 ; see also 135 Ind. Cas. 384 = 8 O. W. N. 1221=33 Cr. 

L. J. 163 = 7 Luck. 311 = A. i. R. 1932 Oudh. 18. Where the deceased father-in-law 

refused to send wife of the accused who was aged 25 years, transportation for life was 
held sufficient for murdering the father-in-law. 9 O. W. N. 285 = 138 lod. Cas. 123 = 
33 Cr. L. J. 561 = 7 Luck. 634= A. I. R. 1932. Oudh. 186. Where accused had illicit 
connection with deceased for ii years with husband's consent sentence was reduced 
from death to transportation. 1933 Cr. C. 868=A. I. R. 1933 AIL 533. that the 
accused is a woman is not a conclusive reason for not passing the sentence 

of death especially where she was armed with a dangerous weapon and did net 

hesitate to use it fora very slight cause, i Rang. 7SI- it invariably been 
held in all the Courts in India that in the murder of her newly born illegitimate 
child by a woman there are mitigating circumstances sufficient to redeem the 
appropriate penalty very much below a sentence of transportation. Most of such 
circumstances apply, though in a lesser degree to the case of the father of such a 
child. 75 Ind. Cas. 767 = 25 Cr. L. J. 63= 1924 Nag. 119. Where the Court held the 
offence of murder was committed but sentenced the accused to transportation solely 
on the ground that their confessions alone made the convictions possible, the 
reason was not sufficient for not awarding the extreme penally of law, 25 Cr. 
L. J. 116=76 Ind. Cas. 180=1924 Lah. 634. Mere absence of premeditation or 
deliberate intention to kill is no reason for not passing the sentence of death. Nor 
is the fact that only one blow was struck a-ground. So also the fact that the accused 
is a woman is not a conclusive reason for not passing the sentence of death, 2 Bur, 
L. J. 277. When a Judge does not pass the normal sentence viz., the sentence 
of death in a case of murder, he is bound to record his reasons and he must find 
there are really extenuating circumstances and not merely absence of aggravating 
circumstances, i Bur. L. 1.96=1922 L* B. 32.^ Youth alone in every case is not 
such an extenuating circumstances as would justify the imposition of lesser penalty 
in case of murder, but it should be taken into consideration with the other facts 
of the case. Where no extenuation is shown and the offence is deliberately 
committed mere youth alone would not entitle the accused to the lesser penalty. 

X Bur, L. J. 70 ; ii Bur. L. T. ioo = g L. B. R. 165=45 ^40=19 J. 

64S, Generally the age or sex of a murderer cannot of itself be sufficeint ground 
for* a lenient sentence. If there are other reasons which very nearly justify the 
passing of the lesser sentence but do not quite do so, or when it is doubtful 
whether they do so or not, then the youth or the sex of the criminal may certainly 
dip the scale to the side of mercy. 18 N. L. R. 101 = 64 ind. Cas. 277 (N)=I922 
Nag. 65. The mere absence of premeditation is not in itself in every case of 
murder a sufficient ground for imposing the lesser penalty. The senteiice should 
depend on the circumstace of the particular case. 13 L. W. 612=63 Ind. Cas. i49“ 

22 Cr. L. J. 613. , , ... , 

Where the prisoner killed a woman under the conviction that she was 
a witch and that she was responsible for the illness of his wife and child, 
Md that the proper sentence that ought to be passed on the prisoner 
is transportation for life. 1921 Fat, 76* The mere fact that the conviction 
of the accused for murder is based on circumstantial evidence is no ground ior 
mssing the lesser sentence of transporation for life instead of the higher penaUy, 
viz. death. 44 M. 443=40 M. L. J. 464=13 L. W,.N, 376=61 Ind. Cas. 525-22 Qr. 
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L* J. 396; When th^ of kidnapping was in fact part of the transaction 

which led to the murder, a separate conviction and sentence could not be maintained. 

2 Lah. L. J. 653. Where the accused murdered his wife's paramour and when it 
was proved that the provocation was grave but not sudden, the proper sentence is 
one of transportation for life and not death. 18 A. L. J. 851 = 57 Ind. Cas. 176=21 Cr. 
L. J. 607 ; 17 Cr. L. J. 190=33 Ind. Cas. 830 ; 35 P. R. 1916 Cr. A person convicted 
of murder should ordinarily be sentenced to death. To justify the passing of a 
sentence of transportation for life there should be really extenuating circumstances, 
and not merely absence of aggravating circumstances. The fact that the crime 
was committed without premeditation in the heat of passion upon a sudden quarrel 
is not an extenuating circumstance. 18 Cr. L. J. 113=37 Ind. Cas. 465. When a 
Session Judge finds the accused guilty of a cruel murder under s. 302 there being 
no extenuating circumstances, he should not refrain from passing a sentence of 
death, because there was no eye witness to the murder. L. B. R. (1S72-1892) 436. If 
for a trivial offence committed by a child, viz., the mere throwing of a clod of earth, 
a man violently causes its death it is a dear case of murder, for which the proper 
sentence is death. S. C, 216 Oudh. Comparative lenity to woman is a commonly 
accepted rule of practice though needles to say not of law, but in dealing with an 
atrocious crime like this the mere sex of the criminal should not bar the imposition 
of a sentence which would be considered appropriate in the case of a man. 16 Cr. 
L. J. 20=26 Ind. Cas 324. The lowest sentence for an offence under s, 302 L P. Code, 
being transportation for life, a sentence for various terms of imprisonment for offences 
under ss. 302 and 149 is not according to law. 9 M. L. T. 510= 12 Cr. L. J. I 45”9 
Ind. Cas. 885 ; see also, ii P. R. 1871 Cr. In a case of murder the facts deariy 
established were that the accused was last seen with the child alleged to have been 
murdered, and that he stripped her of most of her ornaments and sold them and 
that her body was next found in a well, and the accused disclaimed all knowledge 
of the matter, though he himself indicated the well. Held, that the accused was 
guilty of a foul murder, which inspite of his youth called for the extreme penalty. 
16 Cr. L. J. 167 = 27 Ind. Cas. 551. 

When the deceased was returning from the bazar to his house, two of the four 
accused struck him with a lathi causing him to fall to the ground, and then the other 
two accused struck him with their lathis, held that, in as much as it was doubtful 
whether the deceased was dead when they began to strike him, and as they did not 
commence the attack, the two latter would be adequately punished by the sentence of 
transportation for life and the former two deserved the sentence of death. 2 A, 33. 
Murder should be punished with death or transporation for life. There is no other 
alternative. 5 N. W. P. 130. In case of murder by two persons, the one taking 
minor part and acting under influence of the other, should be punished with lesser 
sentence. A. I. R. 1930 Sind. 305. There may be extenuating circumstances which 
may have to be laid before a jury for deciding whether the crime is culpable homicide 
or murder. But where the conviction is for murder, the sentence should be one 
of death, and any extenuating circumstances justifying a lenient view of the case can 
only be represented to the crown with a recommendation for mercy. Rat. Un, 
Cr. C. 852. ^ In the awarding of capital sentences, the Chief Court does not make 
any distinction between cases of murder as proved by direct or indirect evidence. 
12 P. R. 1888 Cr ; see also 13 P. R. 1869 Cr ; see also A. I. R. 1930 Sind. p. 225. 
The fact that the accused was not arrested when actually committing the crime, 
or in the act of escaping from the spot, is no reason for not passing the sentence of 
death. 13 P. R. 1873 Cr. In addition to a sentence of death, the Sessions Judge 
sentenced the accused to a fine, and directed that, if the fine is realised it should 
be paid to the deceased’s heir. Held that this subsidiary order was not sustainable. 
18 P. R. 1913 Cr. = i4Cr. L. J. 522 = 20 Ind. Cas. 1002 = 41 P. W. R. 1913 Cr. 
Wife-murder is so common an offence in Sind that it is necessary that deterrent 
sentences should be passed in all such cases, even where the provocation is that the 
wife was found in adultery. 5 S. L. R. 256=15 Ind. Cas. 807=13 Cr. L. J. 535, 
Where the three accused murdered their cousin who had supplanted one of them 
in an intrigue with woman, held, that having regard to the state of society at the place 
where the act was committed, the sentence of death should be commuted. 2 P, R. 
1867 Cr. Where there was no sudden provocation, but where the act of murder was 
not premeditated, the sentence of death should be commuted. 107 P, R. 1866 Cr. 

, A custom among the Baluchis of killing for unchastity cannot be taken into 
coi^ideration in mitigation of sentence. 28 S. L. R. 279. The fact that the accused 
qommlU€ 4 ^the n;iurder prompted by zealousy is no ground for reducing the sentence, 
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murder was that of two brothers whose evidence was uncorroborated in material 
particuiars and tinreliable. The villagers were well aware of the identity of the mur- 
derers, but whether it was because the real murderers were public favourites or the 
deceased was unpopular no evidence was forthcoming. A. L R. 1929 Pat. 527= 1939 
Cr. 287. Even in the absence of medical evidence a conclusion that a person was 
poisoned could be a good conclusion. When the other evidence read with the medi- 
cal evidence points to such a conclusion it is unnecessary to consider the question of 
motive. 6 O. W. N. 68i = ix9lnd. Cas. 87o«3o Cr. L. J. iii8=A. I. R. 1928 Oudh, 
516. Where the accused were proved to have removed the corpse partly with the 
intention of shielding themselves and partly with the intention of screening the 
offenders and there was no definite evidence to the effect that they were present 
at or bad taken part in the murder, keM, that they could only be convicted under 
s. 201 L P. Code. 6 O. W. N. 1017. Where that accused were seen in number and 
the assessors were of opinion that some of them were not guilty while others were 
held io be guilty although the evidence against them was nearly the same and it 
appeared that the evidence was most unsatisfactory and the truth had been kept 
back. that under those circumstances it was not proper to convict some of 

the accused under s. 302 I. P. Code. 30 P. L, R. 536. 

It is not incumbent upon the prosecution to produce all the persons who happened 
to have gathered at the scene of murder on hearing the out cries. The production 
of two or three of the respectable and leading members of the place would be 
sufficient. But the mere fact that there were some litigation between the witnesses 
and the accused does not reduce the credibility of the witnesses. Enmity is a 
double-edged weapon and what would be a reason for the murder might well be a 
reason for fabrication of a false case. 10 Lah. L. J. 229== 112 Ind. Cas. 215 = 29 Cr. 
L. J. 999. Where the accused was proved to have had knowledge of the murder 
and he also produced certain ornaments belonging to the deceased and a confession 
of guilt made by the accused to the lambardar on his being guaranteed immunity 
was also relied on. Held^ that the evidence was sufficient to support a conviction 
under s. 201 and not under s. 302 I. P. Code, iii Ind. Cas. 449=29 Cr. L. J. 865 = 29 
P. L. R. 486. The trial of an accused person does not necessarily end, if he pleads 
guilty but may and should be taken in cases of murder as if the plea had been one 
of not guilty and case decided upon the whole of the evidence including the 
accused's plea. It is not in accordance with the usual practice to accept a plea of 
guilty in a case when the natural sequence would be a sentence of death. A. I. R. 
1928 Cal. 775. In the absence of any motive an accused cannot be convicted merely 
on his own uncorroborated confession, which he retracted at the first opportunity 
alleging that the confession was put into his mouth by the Police who tortured 
him in order to induce him to turn an approver. 104 Ind. Cas. 247 = 28 Cr. L. J. 
807= A. I. R. 1927 Lah. 682. The fact that the accused was one of the two persons 
with whom the deceased was last seen alive, and the fact that he pointed out the 
spot where the dead body was ultimately found, are not sufficient to draw the 
inference that the accped was none of the actual murderers. No doubt grave 
suspicion attaches to him in this connection, but grave suspicion is not sufficient. 
103 Ind. Cas. 97 = 28 Cr. L. J. 641 = A. I. R. 1927 Lab. 541. In a case of murder by 
person, mere motive of accused to cause death of deceased will not dispense with 
proof, 144 Inci. Cas. 357==i933 Cr. C. 664 = 34- Cr. L. J. 754 = A. I. R. 1934 AIL 394. 
Death must be proved to be due to arsenic poisoning administered by accused. 
Evidence of post ?nortem doctor that from appearance of stomach and intestines 
he was of opinion that death was due to arsenic poison is insufficient A. L R. 1953 
All. 837 J see also 142 Ind. Cas, 714=16 N. L. J. 35= 1933 Cr. C. 1261 = 34 Cr. L. J. 
398. A. I. R. 1933 Nag. 303. Withholding available evidence by prosecution, though 
likely to be treated as flow in evidence, still each case depends upon its facts. 137 
Ind. Cas. 691 = 33 Cr. L. J. 497-33 T* I- R- 580=1932 Cr. C. 664 = A. I. R, 1932 
Lah. 500. 

Where the accused was charged of murder and convicted on evidence consisting 
mainly of statements made by witnesses suggesting that his demeanour was some, 
what too calm when attention was drawn to the fact that his hut of grass, 
the scene of the occurrence was burning. Held, in appeal that the trial 
Judge had attached disproportionate weight to the circumstantial evidence 
, and that the conviction must be set aside as the offence had not been adequately 
, proved. 28 P. L, R. 27=99 Cas. 324=8 Lah. L. J. 559=28 Cr. L. J. 

; 116=^ A. 1. R. J927 Lah. 51, It is unsafe to convict a man for murder merely because 
a bloody axe is found in his house, when the evidence is that other people have ac- 
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cess to the house. 91 Ind. Cas. 1002-27 Cr. L. J. 186=9 N. L. J. 80= A. I. R. 1926 
Nag, 22g. The fiiiidamental rule by which the effect of circumstantial evidence is to 
be estimated is well estabiished. In order to justify the inference of guilt, the incul- 
patory facts must be incompatible with the innocence of the accused, and incapable 
of explanation upon any other reasonable hyhothesis than that of his guilt. 96 Ind. 
Cas. 849=27 Cr. L. J. 993. When a Court is not convinced that a man is dead it is 
impossible to convict any one of his murder. Where, however, the Court is convinc- 
ed that the man was dead, death sentence may be upheld even if the body has not 
been found. To sustain a conviction for murder the Court must first be satisfied that 
the murder had been committed and then that the accused had committed it. 93 Ind. 
Gas. 352 = 27 Cr. L. J. 460= A. 1. R, 1926 Oudh. 234. Where a charge is for murder 
or theft or both it is not legitimate to presume the accused guilty of the more serious 
offence of murder, merely because the accused is unable or unwilling to explain the 
possession of stolen properly.. 93 Ind. Cas. 42 = 27 Cr. L. J. 394 = A. L R. 1926 Mad. 
638. If one is satisfied that murder was committed the appropriate punishment 
should follew. The discovery of the body is not a material circumstance. It is mur- 
der which is the thing to be regarded, that is to say, the killing of a human being by 
one or more human beings without just cause or excuse. The absence of the body is 
a circumstance which makes it necessary to proceed with the greatest care and cau- 
tion, and one must never confirm a sentence of death, unless one feels completely 
satisfied about it. If there is such an element of doubt as to render a Judge in the 
least degree uneasy, the proper course is not to change the nature of sentence from 
death to transportation of life, but to acquit the man altogether. 33 A. L. J. 82? = 89 
Ind. Cas. 903 = 26 Cr. L j[. 1431 = A. i. R. 1925 All. 627 (F. B ). Where the Civil 
Surgeon and the Sub-Assistant Surgeon were unable to say what poison was actually 
administered and there was no evidence on the record to show that poison had been 
administered. evidence on the record was quite insufficient to esta- 

blish the charge. 85 Ind. Cas. 817 = 26 Cr. L. J. S93 — A. I. R. 1923 Lah. 325. The 
mere fact that an accused person appears to have known where the corpse was 
buried does not prove that he was the murderer. 89 Ind. Cas. 901 = 26 Cr. L. J. 1429. 
Casual witness deposing that accused informed his intention of murder should not be 
believed. 122 Ind. Cas. 587 = 31 Cr. L. J. 438-1931 Cr. C. 457-A. I. R. 1931 Pat. 
169. Weak evidence does not justify transportation for life but acquittal. 142 Ind. 
Cas. 841 = 13 P. L. T. 702 = 11 Pat. 807= 1933 Cr. C. 253=34 Cr. L. J. 427= A, I. R. 
1933 Pat. 100 ; see also A, I. R, 1933 Pat. 180=34 Cr. L. J. 395=1933 Cr. C. 511 = 142 
Ind. Cas. 613=14 P. L. T. 96 ; A. I. R. 1931 Pat, 169=31 Cr. L. J. 438= 122 Ind. Cas. 
587. Retracted confession alone of accused is not sufficient to justify conviction of 
co-accused. A. I. R. 1932 Oudh. 321 = 33 Cr. L. J. 502 = 9 O. W. N.^ 327=137 Ind. 
Cas. 665. To justify conviction on approver’s evidence it is sufficient if corroboration 
is merely circumstantial evidence of accused's connection with crime. A. I, R. 1932 
Lah. 621 = 33 Cr. L. J. 916. 

In a case of murder it is unsafe to rely upon the evidence of witnesses, who have 
resiled from their previous statement If a Judge wants to rely upon s. 288 Cr. Pro. 
Code, the whole of the statement should be filed and not merely certain portions. 
The Court must be able to come to a conclusion after writing the evidence. 22 L. W. 
405 = A. I. R. 1925 Mad. 879. Where a person pleads guilty to a charge of murder, 
but adds he did it out of jealously, a conviction should take place only after hearing 
all the evidence, as some ground may be seen for applying s, 304 1. P. Code. 23 A. 
L. J. 587 = 89 Ind. Cas. 260 = 26 Cr. L. J. 1316= A. h R. 1935 All 647. Where the 
medic'll evidence showed that the body of the deceased bore two wounds of a pene- 
trating nature, one of which completely perforated the heart, and the other penetrat* 
ing the abdomen on the left side had divided the intestines. Heldy it must be deemed 
that the intention of the accused was, if not to cause death, at least to cause such 
bodily injury as was likely to cause death. 7 Lah, L. J. 582 = 26 P. L, R. 829. A 
conviction based on purely circumstantial evidence must be treated with the greatest 
caution and subjected to the closest scrutiny. The existence of a motive, an oppor- 
tunity and the exclusion of any alternative motive could not be sufficient to support a 
conviction without at least some other evidence. In such cases a sentence which is 
irrevocable should not be passed, 76 Inch Cas. 97=25 Cr. L. J, 97. The mere fact that 
the appellant left his house with a weapon in his hand after the deceased had left it 
on the night of the murder is not a very material point in connecting him with the 
murder. A. 1. R. 1923 Lah. 5 39. Where the prosecution theory in a murder case was 
presumably built on the opinion first expressed by an expert witness (civil surgeon) 
when the accused had no proper opportunity to cross-examine but who subsequently 
modified his opinion, the benefit of doubt was given to the accused. A, I. R. 1923 
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Lah. iSg. Where the body though decomposed was identified by the help of clothes 
height and age of the deceased and the accused made confessions before witnesses and 
Tahsildar oefore whom she was produced for remand and who thoguh had not re- 

Cr- P- Code, deposed to it, held, that the appellant 
was guilty of the ofifeuce under s. 302, th.at there was no reason to doubt the testi- 
mony ot the disinterested witnesses and the unanimous verdict of the assessors A I 
,.K.,..i'923 Lah.' 40., , , ' . ‘ .. ’ * 

in satisfactorily proved that accused did give information 

fact alone would not be 

sufficient to convict him with the murder, because a person may very well 
iiavhig- ^ of murdered man has been buried without himself 

T J wi committing the murder. 7 S Ind. Cas. 693 = A. I. R. 1923 

. civil surgeon and the sub-assistant surgeon were 
unable to say wnat poison was actually administered and there was no 

tWvHennP nn^ .poisoii had been administered. Held, 

TQ7 5 T =,1 insufficient to establish the charge. 

clearly identified to be 

evtfipfr^ ft ill ^ convictio.1 cannot be based on the remaining 

no ^information a person sees a murder committed and gives 
no information thereof his evidence is little better than that of an accomplice. 

anH r^tnrnina Accompanying the murderess with the deceased 

of acS rn without the deceased and subsequent disappearance 

rrimp ”nf }‘\ Sufficient to prove accused’s complicity in the 

the aDDrLw^^^sTorv^^foo ^V' sufficient corroboration of 

wtf'of^.i ^1^’ * a9cused cannot be convicted. A. I. R. 1922 Lah. 31 1. 

uncorroborated evidence of an interested 
haf'p* m-T^° collateral though not a relative of the deceased, whose family 

dot un^n^^thTp accused : 2%/rf, It would not be safe to sustain the convic- 

tion upon the evidence of such a solitary witness. A. I. R, 1922 Lah. 76. It is 

atd tbe°nfr *■"'« *at “the fouler the crime was, the dearer 

" T- 684. In a case in which 

Dossessinn tif of one transaction, the recent and unexplained 

stolen property by the accused is not only presumptive evidence 

of murde^ evidence against him on the charge 

Ot murder. 53 Ind. Cas. 481 = 20 Cr. L. J. 753. Before a plea of guilty is accented 

‘® charged with murder the record shLld cleLly 
slmw that the accused understood and admitted such facts as would bring the 
offence within the definition of murder and that he does not plead any of the 
exceptmns set m the Penal Code. 20 Cr. L. J. 540=51 Ind. Cas 78 o=(« 9 i 9 ) 
U. ‘ ^ 37 " mere fact that an accused person is able successfullv tn nninf- 

out the corpus delicti the plunder or so forth is no proof thL he was 

ffierJis^a pmsuMdon thaf be b ®“cessfully to point out not one spot but several 
there is a presumption that he had something to do with murder. i8 P. R. 1917 Cr. 

1 ^ which there is no direct evidence against the prisoner 

foM^ r Tbel"^ circumstantial, the jury have^Tnvo' 

fold task. The jury must first make up their minds what portions of the circums- 
antial evidence have been established and then when they h^ve got tha crar 

proved ExSude 

w by some other persons ?” The jurv ought 

not to convict if they merely think that the accused's guilt is probable iffhe 
jury have doubts as to his guilt, he should have the benefi^t of the^ same 7. P R 

la denld hrv „r?ecE3 eye-witness is not to be believed when Ee 

22P^W R EoTfi Cr -^ m^rl f E® “ at the time of committing the crime. 
Ef has to bl Ldsfib 999 - A tribunal in a case 

reasonablE doubt that Is m °f ‘1^® .Probability but of certainty beyond all 

reasonable man %hat ^oubt which would operate on the mind of a 

reasonaoie raan^ tiiat that accused is guilty. 17 Cr. L. T io^=^i^Irirl Rii 9 > 

ffiEuh^:is7ers“^^^ all cfses V ^High CoJn "houli” Ef con'incld 

but sESsEMEEr3lffi* f I® ®"®®®ssffilly to point ouuiot oEe 

rha^lThalrmXng "^^^^^^ 'L^ P-umption 

a pfisttner accused nf m.ltdT. -c ' ®38. The case against 

aptisot^|^|C|u^, of murdei of his wife, rested entirely upon the fact that 
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that he slept with his wife alone on the night of the occurrence, and in the 
morning she was found dead, her body showing that death was caused by 
strangulation. One of the witnesses deposed that the witness was, for some 
months, on terras of great intimacy with the deceased, and on the previous 
afternoon he was seen by the other wife of the accused, who told her husband of it. 
This was alleged to be the cause of the murder. But the Evidence was not 
corroborated. Held^ that although the case was one of grave suspicion, yet it 
was not one upon which the Court would be justified in convicting the accused 
29 C. 483=6 C. W. N. 595. Where the only evidence, against^ the accused 
person is a bundle of cloth, which he produced and which is identified as having 
been stolen from a person proved to have been murdered, and there is no admissible 
evidence, against him, upon the record to connect him more directly with the 
murder it is impossible to do more than convict him under section 4n Penal Code. 
220 P. L. R. 1913= 19 Ini. Cas 707 = 23 P, W. R. 1913 Cr.= i4 Cr. L. J. 275. 

The fact that an accused person has been found with a gun in his hand 

immediately after a gun was fired and a man was killed in the spot from 

which the gun was fired may be a strong circumstantial evidence against 
the accused, but it is an error of law to hold that the burden of proving 
innocence lies upon the accused under such circustances. If there are two 
persons who answer the above descriptions, the circumstantial evidence loses 
its weight very substantially. Where there is no evidence which of them fired 
the fatal shot, and when there is no finding that they had a common intention 
and acted in concert and that the gun was fired in furtherance of their common 
intention, the legal inference from these findings must be, nei ther of them is guilty 
of murder. 11 C. W. N. 1085 = 6 Cr. L. J. 304. Where the evidence against 
an accused person convicted of murder of a woman was that of a girl of fifteen, 
and of a boy of thirteen years, wbo deposed to have seen the accused throw 
the deceased down more than once, and who did not, for a long time after the 

event, say a word about it to any body to whom they would have naturally 

reported it, had it been true, held acquitting the accused, that the evidence was 
most improbable and was not free from reasonable suspicion. 2 M. L. T. 496 = 

7 Cr. L. J, 216. To establish a charge of aiding and abetting another in 
murdering a third party, it must be proved that fhe alleged abettor knew of the 
principal’s intention to murder the deceased, not merely that such abettor helped 
the principal in what he did, i U. B. R. (1902-1903) Penal Code. 5. Retracted 
confession, can be sufficiently corroborated by presumptive evidence of murder. 
43 P. W. R. 1910 Cr. = 8 Ind. Cas, 815=17 P. L. R. 1911 = 11 Cr. L. J. 717. A 
conviction on circumstantial evidence cannot be based unless and until ail the 
inferences to be drawn from the whole history of the case point so strongly 
to the commission ofthe crime by the accused that the defence theory appears, 
on the face of it, impossible or highly improbable. The general rule is that, 
in order to justify the inference of guilt, the inculpatory facts must be incompatible 
with the innocence of the accused and incapable of explanation upon any other 
reasonable hypothesis than that of his guilt, 16 P. W. R, 1911 Cr. — 12 Cr. L, J. 
412= u Ind. Cas. 596. In cases in which murder and robbery have been shown 
to form part of one transaction, it his been held that recent and unexplained 
possession of the stolen property, while it ciuld be presumptive evidence against 
a prisoner on the charge of robbery would similarly be evidence against him on 
che charge of murder. (191 0 2 M. W. N. 478=21 M. L. J. 1071 = 12 Cr. L. J. 564. 

In a case of murder, it is very important that the body of the person murdered 
should be produced and fully identified. L. B. R. {1S72-1892), 325 In a case of murder 
by opium poisoning, the prosecution evidence that the accused put some sugar into 
the vessel in which milk was given to the deceased and stirred the milk with his 
finger after putting the sugar into it, and the deceased died a few hours afterwards, is 
nor sufficient for convicting, the accused, particularly when the motive for murder is 
not strong and the habit of eating opium is common among the people 10 which 
the deceased belonged. 25 P* W. R. 19m Cr.= i2 Cr. L. J. 484=12 Ind. Cas. 
92 = 241 P. L. R. 1911. Indeiitification, unless conclusive, cannot be made the 
basis of a conviction, specially when the identifiers are nervously upset and do 
not mention the striking features of the accused in their first information. The 
greatest suspicion against the accused will not suffice to convict them of a crime unless 
evidence establishes it beyond all doubt. 16 Cr, L. J. 25=*26 Ind. Cas. 329. Where 
an accused was charged with murder and the only evidence against her was her 
admission that she threw the child under the impression that it was dead 
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S: ^cusfd c”uld Lly be found guilty of an offence 

I Cr L T 10 Where one is chargefi with the murder of anothei, three t 

to be established — First of all, that the person alleged to be murdered is_ dead , 

secondly, that he did by the means alleged on the part of 

?hirdlythattheaccusedintentionally took that Cr L T sf In a 

,0 o?afc 

as to the guilt of the accused, which, m his opinion, will justify him m passin^, the 

£ “em, .Kni of .he 1... If ■» .o. mooall, ce.»in of tho g-lt of tbe acco.od 

SO as to pass such a sentence, he is bound to acquit. 6 C. P. L. K. ur. 3- 

To prove by circumstantial evidence, four thmgs are essential ; (i) That the 
circumstances from which the conclusion is to be drawn should be fully established , 
foi that all the facts should be consistent with the hypothesis ; ( 3 ) that the circum- 
stances should be of a conclusive nature and tendency and (4) that the circumstances 

should, to a moral certainty, actually exclude n“ cJ f 

tn nroved A W. N. i88i, 139; see also 1914 M. W. N. 718-10 ur. b. j. 

iQtj ■ 16 Cr. L. J. 89=26 Ind. Cas. looi. The Court declined to confirm a capita! 
Lntence but passed the minor sentence, in a case when the conviction rested merely 
nn Hrpiim^rantial eviden 3 P. R. 1867 Cr. Where a person wis convicted on a 
charge of murder, on the evidence of a single witness, which was once before discre- 
dited^ and which now remained uncorroborated, the gui t of the accu^d u no p 
beyond reasonable doubt and he is entuled to an acquittal. ^ ^ e 

c/r T a88=i3 Ind. Cas. 96. Where the complaint to the Police and the evidence 

S the accSed are contradictory, the accused are entitled to benefit of doubt, igu, 

?tt W?N C.S ,. 7 . "/ct-Tor* 

witness who materially improves its former statement 43 P* W. R. 19U 
L. T. 7J;«26 Ind. Cas. 6^7. In certain cases of injuries, such as wounds caused by 
blunt instruments, resulting in death, to suport a conviction ^ 

proved that bodily injury was intended to be indicted and that the t)oJdy injury 
intended to be indicted was sufficient m the ordinary course of nature to cau-e death. 

I Weir 300. In a case of murder where the evidence was most^ irnprobable aim 

was not free from reasonable suspicion, an accused should be aquitted. 2 M. U. 1. 

iQ6-7 Cr.L. T. 216. Unexplained possession of the jewellery of the murdered 
child shortly after murder, taken with the direct evidence of another child of 
10 years of age is good evidence of murder. 6 M. L. T. 123-4 I^^d* 
io?i = ii Cr. L. J. 157; see also 1913 M. W. N, = Cas. 337— i4Cr. 

L. 1 . 49. Where the evidence against a person convicted of murder consists only ot 
a statement made by a brother of the deceased that he saw him run away after the 
commission of the offence and where against that evidence there is a strong array 
of circumstantial evidence in favour of the accused, e. g. omission of his nanie 
in the first report, the missing jewells not being tracted out, the accused not abscond- 
ing after the alleged offence, a reasonable doubt arises, the benefit of which 
must be given to the accused. ) 9 ^^j» 2 W. N. 373 ~f^ Itid, Cas. 577 “^^ Cr. 

. . ... 

When an accused exculpates himself in his confession, it cannot be used as 
against his co-accused in an offence of murder. 191J, 2 M. W. N. 375=12 Cr. 
L. J. 562. Where there is a dear prima facie case of murder, the Sessions ^ Judge 
cannot, on a plea of guilty by the accused, convict him of culpable homicide not 
amounting to murder, while there is no proof adduced of grave and sudden 
provocation. Rat. Un. Cr. C, 410. In grave cases such as murder, the record of 
a confession, among other records should be in plain and legible writing. Rat. Un. 
Cr. C. 837 = Cr. Rg. 50 of 1896. A confession nominally made to a third party, 
for instance, to a Zaildat, in the presence of the police and after the arrival of 
the Thmadar who at the time of the confession was sitting a few yards off, 
Js also inadmissible in' evidence under s. 25 Evidence Act. 14 P* R« 
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= 12 ind. Cas. 973=12 Cr. L. J. 597. In this case, the accused, who were convicted 
of murder, were acquitted by the Chief Court on, the ground that the evidence did 
not exclude every reasonable hypothesis but that of the guilt of the accused. 5 P. R, 
1872 Cr. It is most unsafe to rely on circumstantial evidence where separate pieces 
are apparently connected and not fitting in with rational conduct of men. A. I. R. 
1931 Fat. 169. Causal witness deposing that accused informed his intention of 
murder should not be believed. A. I. R. 1931 Pat. 169. Evidence as to motive 
should, not be considered at first. Proper course is to examine evidence as to 
commission of crime first. Time ofpos^ mortem should be recorded to determine time 
of death. A. 1 . R. 1931 Oudh. 119. Mere pressing of mouth of deceased does not 
amount to murder when death is due to blows dealt beforehand by another person. 
A. I. R, 1930 All. 45. Possession of stolen goods recently after murder is material 
evidence to supoit conviction. A. 1 . R. 1930 Cal. 379. Conviction should not 
be based 011^ probabilities and suspicions. A. I. R. 1930 Oudli. 460. Where 
prosecution witness was found untruthful as to greater part of evidence, accused 
should not be convicted on residue without corroboration. A. 1 . R. 1930 Oudh. 
460. Where the only evidence of identification is a dying deposition and the 
incident took place in a moonless night, an accused should not be convicted under 
s. 302. A. L R. 1930 Oudh. 60. 

When men who expected a lathi fight use their lathis with the result that a man is 
killed, it must be taken, in the absence of special circumstances, that they know that 
they were doing an act so imminently dangerous that it must in all probability cause 
such bodily injury as is likely to cause death. 27 A. L. J. 244=116 ind. Cas. i9=3oCr. 
L. J. 559= A. L R. 1929 All. 160. If a person receives grievous injuries and is detained 
in hospital and as a result of these injunes pneumonia and the victim 

dies, the perpetrators of the attack upon him are guilty of murder, no Ind. Cas. 
230=29 Cr. L. J. 678= A. I, R. 1928 Lab, 851. Where a person ordered his men to 
beat the other party and in conseqnence of which order the people of that party were 
beaten and as a result some men were killed, that person is undoubtedly guilty of 
abetment of murder, A. 1 . R. 1928 Cal. 752; A. I. R. 1928 Pat. 100. If some 
persons assist an accused to murder a certain man, whether by themselves assault- 
ing him or by prevming his friends from assisting^ him they are guilty of the same 
offence as is committed by the accused, whereas, if they merely go to the spot with 
some innocent Intention, and the accused suddenly commits a murder without their 
assistance and possibly contrary to their wishes, they can only be guilty of the 
offence, if any, which they themselves commit, and they should be sentenced without 
regard to ihe fact that their companion committed murder. 104 Ind, Cas. 242 = 28 
Cr. L. J. 8 o 2=A. I. R. 1927 Oudh. 321. Where the appellant and his son attacked 
the deceased who succumbed to the injuries, and it w'as put forward in defence of 
the appellant that the sole common intention of the appellant that his son was to 
cause grievous hurt to the deceased by the use of a spear and long bamboo, and 
that thereafter when the appellant's actions ceased, the son proceeded to stab 
deceased to death whilst appellant stood aside and took no further part in the 
matter j Held^ confirmng the conviction under s. 302 1 . P. Code, that the intention 
and actions 0 f appellant and his son could not be divided into two parts and the 
appellant was rightly convicted under s. 303 read with s. 34=27 Cr. L. J. 827=95 ^J^d. 
Cas. 603 = 5 Bur. L. J. 12. A person charged with offence of murder can be con- 
victed under s. 201, Penal Code without a further charge being made against him 
under that section, and such a conviction is warranted by s. 237 of the Criminal 
Procedure Code. 7 Lab. 84 = 94 Ind. Cas. 901 = 27 Cr. L. J. 709=27 P. L. R. 583= 
A. L R. 1926 Lah. 88. The conviction for murder was set aside and the accused 
was sentenced for culpable homicide not amounting to murder by the High Court 
27 P. L. R. 6=8 Lah. L. J. 51.^ Where offences under ss, 149 and 302 I. P. Code 
are committed against three different persons there should be separte heads of 
charge and not a single head of charge against the accused, 44 C. L. J. 253=A 
I. R. 1927 Cal 17. 

By-standers encouraging acts of murder are guilty. 85 Ind, Cas. 130=47 A. 276= 
26 Cr. L. J. 4So.Swinging sideways blows of a lathi causing rupture of the lever result- 
ing in death is an offence under s. 325 and not under s. 302. A. L R. 1925 Oudh. 
135. Even though there is no evidence to suggest that the accused physically assist- 
ed the actual murderer in killing the deceased, but there is evidence that the accused 
went all the way from their house to the scene of murder and were present at the 
time when and the place where the murder was committed and gave moral support 
to the crime which was committed in their interests, the accused are guilty under 
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of a fight between two parties one of 

tne nrsc party .y .. a— second prLy and died. It was 

whether the shot had been fired by any person of the second party or whe- 

off itself during the struggle for its posses- 
the: benefit of the doubt; and , :they' were ■ 
Lah ■ 720. All .aceused'is ■ guilty z;. u nder 
is: ,i4,yearS: old; wifej who was '/physically 
mav not be sufficient to cause the deatii 
h;taw".o.ld c.«.e .b. d...h of d ponoo of 
“ ‘ 'i A I R 1923 All. 545. Where the acGused joined in 

beltinff'thtdVceased when he was on the ground wkh/f/us and inflicted such serious 
iniiirv^o him that he died two days afterwards. BeM, that the accused must be 

dieted to have known that they were f rT^6^?=7AnVcas 

rf^qnlfed they were guilty of murder. 45 A. 727 — 21 A. L,. j. 023 74 ina 

grr-f* Cr L I sifi : Le also 69 Ind. Cas 439=23 Cr. L. J. 711 = 1923 Lah. 68 ; 73 
Ind’Cas q6i =24 Gr. L. J. 721 = I924 Mad. 41. Where a number of persons armed 
vJithSdly weapons set upon a man and killed him, their common intention can be 
nresumed fo be to cause death or such bodily injury as would make them guilty of 
6 q Ind Cas 449=23 Cr. L. J. 721. The deceased died of septic poisonig in 
reScroftvounds infl'icltd by the accused some two months previously. The wounds 
were not inflicted on any vital part. Held, the case was on the border line and thoUt,h 
the Accused r^ust he held to have intended to cause bodily injury which was likely to 
cause “eath, degree of probability was not high enough to justify a conviction under 
s 202 I. P. Code but it was an offence under the first part of s. 304. 2 Bur. L. J. 2j9. 
Where the accused expected to find the deceased to come to a particular place ^ to 
nrn^ecute liis intric»ue with a girl who was betrothed with one of them and were lyin» 
fn wSmTd with spe^ to murder him, if he did, the provocation is 

not sudden and the accused were not deprived of th^'r power of sel^ttol, so th^. 

the accused in such a case are guilty of murder. 35 Cr. L. J. 1470- ^934 O. 

*”wh.te Uml do'jbtfu^f.helbet appellant poUoned bet husband and from the dt- 

«"e"ltws.e,udly possible that ..«eMy ,^7, ib«e 

benefit of doubt was given to the accused. A. I. R. 1923 Lah. 537. in a case wnere 
_ °u j d bnvisb nuarrel iust a short time before the accused Stabbed 
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the skuil, nor apparently any injury caused to the brain. Nor was there any fractu- 
re of any bone of the body. From the medical evidence it appeared that it was mere- 
ly intended to give deceased a severe beating. The medical witness was of opinion 
that death probably resulted from direct violence. that the accused cannot be 

held to have intended to cause the death, i Lah. L. J. 247. 

An appellant was found to have killed his step-father, who was an infirm old 
man and an invalid, and who consented to being killed, the appellant^s motive being 
to get three innocent men hanged. I/e/d that the 5th Exception to s. 300 applied to 
the case and that he could not be convicted under s, 302, but only under s. 34 Part 
I, Penal Code. 45 P. R. 1917 Cr. Where it was found that the accused caused the 
death of the deceased by stabbing him with the intention of causing such injury as 
was likely to cause death, the most that the accused could be convicted of 
on such finding was culpable homicide not amounting to murder and the con- 
viction 0/ murder was wrong. 17 Cr. L. J. 544 = 36 Ind. Cas. 592. Where 
admail gives^ DhuHtra to another in such a large quantity as to result in 
his death within three or four hours, although he may not have, had any 
intention to kill, he must be held to have known that his act in giving a dange"- 
rous substance in such a quantity was likely to cause death. 6 A. L. J. 129—31 "a. 
148 = 9 Cr. L. J. 383=1 Ind. Cas. 765. When Their Lordships are of opinion that 
by some disregard^ of the form of legal process, or by some violation of the princi- 
ples of natural justice or otherwise, some substantial and grave injuslice has been 
done, then, whatever doubts they may have of the appellant’s innocence, or whate- 
ver suspicion they may entertain of his guilt, or however great may be their relu- 
ctance to interfere with, or overrule the decisions of the Indian Courts in criminal 
matters, Their Lordships think they are bound to advise His Majesty that the convic- 
tion should not be allowed to stand. 17 C. W. N. iiio P. €.= 14. M. L. T. 263 = 
1913 M. W. N. 806=15 Bom. L. R. 910 = 25 M. L. J. 518= 14 Cr. L. J. 577. The 
applicant’s cattle were doing considerable damage to the crops belonging to com- 
plainants who drove them to the cattle-pound. While they were in the way to the 
pound the accused came armed with lathis^ to rescue the cattle. At the command 
given by one of them the others assaulted the deceased and beat him with the result 
that he died. Held, that the offence was committed in pursuance of the common 
object and each one of the accused was guilty of an offence under s. 302 1 . P. Code. 
13 A. L. J. 410=29 Ind. Cas. 91. 

A gang of persons, making preparations to commit dacoily was discoverd in 
the limits of a certain village and was pursued by villagers who seized and arrested 
two accused who were members of the gang. Shortly afterwards a dacoit at large 
fired a gun and killed one of the villagers. The accused were thereupon tried for 
the offence of murder under s. 302 read with ss. 149 and 34 Penal Code. Held, 
that the accused were not guilty of murder, for the separation of the two accused 
from the gang having been prior to the murder, there could be no common object, 
and neither s. 149 nor s. 34 applied. 17 Bom. L. R. 906 = 8 Bom. Cr. C 1x8. 
Charges under ss. 302 and 201 Penal Code, cannot be combined. 3 Weir, 301. If 
men will use such a formidable and dangerous weapon as a lathi with such violence 
and on such part of the body as causes death immediately or soon afterwards, they 
should be convicted of murder and not merely culpable homicide not amounting to 
murder, A. W. .N. 1890. 74. Although it is^ true that it is for the person who has 
taken the life of another to show that the homicide was accidental, or that it did not 
amount to murder, yet it is necessary in order to throw the burden of exculpating 
himself on the accused in a case of murder, that the witnesses for the prosecution 
should have told a story which can be believed in itself and that, the Judge is 
satisfied that they are not concealing circumstances which would go to reduce the 
offence if disclosed. A. W. N. 1897. 21. Where four persons attacked one man, 
who, in consequence of the attack, died subsequently, held<^ that the assailants are 
guilty under s. 302 I. P. Code, if the common intention of the assailants vvas to cause 
death or bodily injury likely to cause death or sufficient in the ordinary course 
of nature to cause death. 13 Cr. L. J. 159= 13 Ind, Cas. 847. A person who indicts 
injury on the person of another, which ends fatally and which the former should 
have known was likely to cause death, is guilty of culpable homicide amounting to 
murder, though he had no wish to cause death or any motive to do so, 14 Cr. L. J. 
115 = 18 Ind. Cas. 675 = 1913 M. W. N. 556 ; see also 5 W. K. Cr. 32 ; 2 L. B. R. 125 
= i Cr. L. J. 184 ; 4 W. R. Cr. 33. The causing of death by an act done with the 
intention of causing death cannot alternately be offence of murder or the offence ^ of 
culpable homicide not amounting to murder, neither 5, 236 Cr, Pro. Code, nor section 
73, 1 . P, Code being applicable to the case, ix P, R. 1887 Cr. Where the accused, a 
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menial, servant being ordered to attend his masters, when ihey^ had ^announced their 
intention of commits ing murder, accompained them with the intention of rendering 
such assistance as might be required of him, and his masters entered the house and 
killed the deceased, the servant standing at th door of the house, held^ that the 
accused was guilty of murder, I Weir, 20 

Where the prisoner killed bis sister and hurt himself with the intention of throw- 
ing the blame on a faction opposed to that to which be belonged, held, that he w^as 
guilty of murder. 8 B. H. C. R. Cr. xoq. Where a child did not die on account of 
the exposure except in a remote degree, the mnther that exposed the child would 
not be guilty of murder, but only of an offence tinders. 317 Penal Code. 10 W. R. 
Cr. 52. Murder is excluded from the exception in s. Q4 I. P. Co le, as to acts done 
under compulsion of threats causing apprehension of instant death. U- B. R. (1893- 
1896) Vol. I, 201. Where action resulting in death is continuous and is impossible 
to be resolved into different actions inspired by different motives, the accused is 
guilty of murder. A. 1 . R. 1931 Lab. 27. if husband discovers wife in act of adultery 
and kills her he is guilty of manslaughter only ani not murder. This rule cannot 
be extended when the relationship is not of husband and wife. A I. R, 1930 Cal. 37. 
Blow with spear on fleshy part of body is not necessarily fata! and offence does not 
fall under s. 302 but under section 326. A. I. R. 1930 Lah. 950. Where the accused 
had grudge against deceased and assaulted him with a stabbing weapon; he is 
guilty of murder. A. 1 . R. 1930 Lah. 534.. Failure of prosecution to establish 
additional motives is not fatal defect in prosecution case. A. I. R 1930 Lah. 490. 
Person striking with weapon like lathi on vulnerable part of the body as head must 
be deemed to have intended to cause such injury as he knew was likely to cause 
death. A. I. R. 1930 Lah. 490. Panckayat was convened to consider act of stealing 
by accused. One of the insisted thit the matter should be reported to 
the police. Accused struck heavy blow at him and thereby caused death. The 
accused was held guilty of murder. A. L R. 1930 Lah. 60. hi the absence^ of 
extenuating circumstances, a person who indicts injury with knife intends nothing 
short of indicting death and as ^uch commits the offence of murder. A. I. R. 1930 
Mad. 972. Woman of middle age administering arsenic^ must accept full respon- 
sibility of her action A. I. R. 1931 Oudh. 502. Where it is not known who delivered 
the fatal blow, the accused should be held guilty of abetment of murder. A, L R. 
1930 Pat. 164. 

Causing death by the administration of Dhuiura poison in toddy for the purpose of 
detecting thieves will amount to murder. U B. R. (1897-1901) Vol. 1 , 296. 

Murder — extenuating ciroamstance?. — The mere suspicion of a wife's 
conduct is not an extenuation of a deliberaie wife murder. Men cannot butcher 
their wives and escape hanging on the plea that they suspected them of misconduct. 
30 L. W. 229«i929 M. W. N. 269==ii6 Ind. Cas. 142 = 30 Cr. L. J. 630= A. I. R. 
1929 Mad, 495. The murderer is 19 or 30 years of age and murder prompted by 
veneration for founder of religion is not extenuating circumstances. A. I. R. 1930 
Lah. 137. The accused was brought to bay during his escape is not extenuating 
circumstance. 139 Ind. Cas 213 = 33 Cr. L. J. 722=1932 Cr. C 857 = A. I. R. 1933 
Cal. 8i8 (F. B.) ; see also A. I. R. 1932 Lab. 500 = 33 P. L. R. 580 = 33 Cr, 

L. J. 497... 

Motive, adequacy of — If the Court is satisfied as to the fact of murder the 
adequacy or inadequacy of the moiive is not of importance. 1929 M. W. N. 592. In 
a charge of murder it is wholly immaterial that the motive is inadequate, too Ind. 
Cas. 226 = 28 Cr. L. J, 258 ; 35 Cr. L J 1283 = A. I. R. 1934 Lah. 08=1934 Cr. C. 
617. The accused, a student aged 17 was alleged to have distributed rertain 
sweets containing arsenic among his fellow students. All who had received it ate 
it then and there except one person who took it home and gave it to his young 
niece and father. All the persons showed signs of arsenic poisoning and all of them 
recovered except the niece who died. It appeared that the accused himself had 
eaten a portion of the sweets and there was no motive for the crime. There was no 
evidence that the accused prepared the sweets. HeU, that the case was doubtful 
and that the accused could no^ be convicted of murder. 30 P. L. R. 424= xo Lab, L. 
J. 555=sti5 Ind. Cas. 469=30 Cn L. J. 478. 

Joint offence — Where two assailants, bearing dang<*rous instruments, assaulted 
the.deceased, and the blows were aimed at the bead, with the result that two fatal 
injuries were caused, and these injuries were such as could not be caused with one 
and .the, same, instrument. Held^thzx each of the two assailants was responsible for 
one of the fatal injuries and, therefore, both were guilty under s. 303. 118 Ind. Cas, 
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50=^30 Cr. L. J. 870 = A. L R. 1920 Nag. 125 ; see also x L, B. R. 233 ; A. I. R, 
1932 Mad. 748-64 M, L. J 153 = 33 Cr. L. J. 814 ; 33 Cr. L. J. 537 ; A. I R. 1932 
Cal. 815 (F. B.)-33 Cr. L. J. 663 ; A. 1. R. 1933 535* 

Where an accused did not actually inflict any injury upon the deceased but 
accompanied the co-accused on his murderous errand and was his confederate 
througbour, being himself armed like bis co-accused with a weapon to meet all 
eveniualities. that ihe accused was as much responsible for the murder as his 

co-accused who had actually struck the fatal blow. 1 16 Ind. Cas. 613 — 30 Cr. L. J. 
637 = A. I. R. 1929 Lab. 791. There is no practice to the effect that when a 
large number of persons participated in a murder only those persons should be 
selected for death sentence who are shown to have taken an actual part in causing 
the death. Prima facie all the person convicted should be sentenced to the 
extreme penalty unless special circumstances are shown in favour of the alternative 
punishment of transportation for life, B Pat. iBi — ny Ind. Cas. 176 — 30 
Cr. L. J. 737 = A. R* 5929 Pat. 161; A 1 . R. 1933 Cab. 66i ; A. L R. 1931 
Lab. 536, Where two persons are acting in concert in the sense that their 
attack on the the deceased (with a heavy stick by the one, and with a heavy 
stone by the odier) was a single indivisible thing, both of them are liable for 


Punishment for murder by 
a life-convict. 
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Scope. A greater latiturle of discretion is given to the Judge in apporiioning 
[he punishment of culpable homicide when it does not amount to murder j for 
he is empcwered to pass any sentence ranging from transportation for ^ life to 
a small fine. In general, the Code makes no distinction, either in its dehnitions 
and penal provisions, between cases in which a man causes an effect designedly, 
and cases in which he causes it with knowlege that he is likely to cause^ it But 
this section awards a mere severe punishment to culpable homicides ^ in which 
the act causing death, is done intentionally for the purpose of causing death, 
ihia it does to these homicides in which the act is done with the knowledge 
that it. is likely to cause death hut without intention to cause it .*’ — Morgan and 
Macplierson, 

The first part of s. 304, is intended to include only those cases m which the 
act - of the accused person would be culpable homicide amounting to murder, 
but for the fact that it was committed in circumstances which render one or other 
of the exceptions in s. 300 applicable. 3 P. R. 1911 Cr.==9 P. W. R. 191X = 87 
P. L. R. 1911 = 10 Ind. Cas. 852 = 12 Cr. L. J. 274. Section^ 304 must be interpreted 
as providing punishment for offence of culpable homicide in all cases where the 
accused cannot be convicted of murder. 140 Ind. Cas. 49“39 Cr. L. J. 849=28 
N. L. R. 233= A. I. R. 1932 Nag. 121 (F. B.) Part I applies where there is 
guilty intention and Part II applies where there is no such intention but there 
is guilty knowledge. 130 Ind. Cas. 884=35 C. W. N. 456=32 Cr. L. J. 59^=58 C. 
1138 = A. I. R. 1931 Cal 545 ; A. I. R. 1932 Lah. 372= 1932 Cr. C. 490^33 
P.'L. R. 474=33 Cr. L. J. 445. Where the offence is under s. 304, the accused must 
be given clear notice of part under which he is charged. A. I. R. 1934 Sind. 23. 
When an intention to cause death or bodily injury was not proved and was not 
even likely a conviction under the first clause of s. 304 I. F. Code is untenable. 
S- C. 123, Oudh. A person who beats another brutally and continuously, so 
that death re.sults, is guilty of murder or culpable homicide not amounting to murder, 
according as there may or may not have been grave provocation. 5 W, K, Cr. 78. 
A person who causes death by acts done with the knowledge that they are likely* to 
cause such bodily injury as was dangerous to life, is guilty of only culpable homicide 
(s. 304) and not of murder (s. 302). The provocation contemplated by s. 300 should 
be of a character to deprive the offender of his self-control In deterrnining whether 
it was so, it is admissible to take into account the condition of mind in which the 
offender was at the time of the provocation. 2 M. 122 = 1 Weir, 302 ; see also 19 W. 
R. Cr. 35 ; 7 W. R. Cr. 77 : 18 A. 497 ; r W. R. Cr. 33* The burden of proving, 





Ind, Gas. 679 = 19 Cr. L. J. 375. The dijOference between the two parts of s. 304. 1. P. 
Code is that under the first part the crime of murder is first established and the 
accused is then given benefit of one of the exceptions, while under the second part of 
the same section, the crime of murder is never established at all. 69 Ind. Cas. 454“ 
23 Cr. L. J, 726. if the act of the accused falls within either of the clauses i, 2 and 
3 of s. 300 but is covered by any of five exceptions it will be punishable under the 
first part of s. 304 ; and if the act falls within clause 4 of s, 300 but is covered by any 
of i he exceptions it will be punishable under the second part of s. 304. 303 Ind. Cas, 

843 = 28 Cr. L. J. 761 = A. I. R. 1927 Sind. 232 ; 32 P. R. 1887. Gr. Where the 
cause of death was single /a/^/ blow a sentence of 7 years’ rigorous imprisonment and 
fine of Rs 400 is unduly severe. In such a case the sentence of fine is unnecessary. 

5 L. L. J. 180 ; 1928 Lab. 416 ; 5 Lab. L. J. 414=1923 Lah. 170. The first part of s. 
304 applies where there no guilty intention and the second part applies where there is 
110 such intention but there is guilty knowledge. A. I. R. 1931 Cal. 345=35 C. W. N. 
4S6=i3oInd. Cas. 884. , 

Gases.— If in a case it is difficult to determine whether the offence proved to have 
been commuted by the accused is culpable homicide or murder, the proper course is 
to convict the accused of the lesser offence. L. B. R. (1872-18^2) 459. Where a 
sweeper had been appointed as a Rakha by a Jai to watch his crops of gram and on 
account of the former stealing the staff quarrel ensued and he was «iirangled to 
death by the latter. Held^ that the culprit was guilty of no offence punishable by the 
second part of s. 304 L P. Code and a sentence of 4 years' rigorous imprisonment was 
quite sufficient. 6 P. W, R. 1912 Cr. = 66 P. L. R. 1912 = 15 Ind. Cas. 318=13 Cr. L. 

J 478. In a case of culpable homicide, when a man is killed by a blow, the intention 
of the accused is a presumption of law, He is presumed to have intended the natural 
and necessary consequence of his act, even if he is drunk. 12 Cr. L. J. 524=12 Ind. 
Cas. 292 = 4 Bur. L, J/253 ; 1923 Lah. 516. Where the accused threw his stick at 
ihe deceased with such force that it hit him in the head with the point and made a 
punctured wound which caused his death, luldxh^x the accused was not liable to be 
punished under s. 304 A, because injury was intentionally caused to the deceased. 
Rat, Un. Cr. C. 673. A person cannot be conviced under this section on mere 
probablity. Rat. Un. Cr. C. 686=Cr. Rag. 4 of 1894. The prisoner, a fully deve- 
loped adult man, was charged with causing the death of his wife a girl aged 
about eleven years and three months. The death was caused by hsemorrhage from a 
laceration in the upper part of the vagina caused by the prisoner having sexual inter- 
course with her. Held^ that the prisoner was guilty of an offence, under s. 338 and 
not under s. 304 or 304 A. or 325 of the Penal Code. 18 C. 49. Where the accused 
found his sister having iliict connection with another man and in a sudden passion 
killed them both on the spot, held, that the accused received very grave and sudden 
provocation, sufficient to reduce the case to a culpable homicide not amounting to 
murder. i8A. 497 = A. W. N. 1896, 161. Where there there was a fight between 
the deceased and the accused, but the deceased struck the first blow, and no motive 
sufficient to induce the accused to deliberately murder the deceased was proved, 
held that the accused were guilty of culpable homicide only though the deceased 
died as a result of the injuries inflicted by the accused. 5 M. L. T. 207 = 4 Ind. Cas. 
It 16. Conviction in alternative under s. 325 and, 304, Part 3 is not proper. A. 1. 
R. 1933 Lah. 865= 1933 Cr. C. 1112=146 Ind. Cas. 221. W'here the accused, the 
Jail Superintendent on being attacked with shoe by prisoner thrusted wooden subs- 
tance in his rectum which caused his death, he is guilty of offence under s. 304 (2) and 
not tinders. 335, A. I. R, 1932 Lab. 199=1932 Cr. C. 220=33 P. L. R. 49=33 Ur. 
L. J. 365= 136 Ind. Cas‘ 729. Where the accused kills a woman above 18 years 
with her consent, he is guilty of culpable homicide not amounting to murder. A, I. R, 
1931 Mad. 436=60 M. L. J. 616 = 32 Cr. L. J. 6^9=54 M. 504. 

The punishment to be inflicted for one offence under s. 304, for murder of the 
adulterer caused by sudden provocation by the husband of the woman is discre- 
tionary. The principal object in view by which the Courts should be ' guided is a 
sufficient deterrent punishment. U. B. R, (1892-1896) Vol. I, 1213. 

Where death results from a violent attack the accused should be committed to 
the Court of Sessions a charge of culpable homicide not amounting to murder, i C. 
L. R. 141. When a Judge convicts on a charge of culpable homicide not amounting 
to murder, he should state under which of the exceptions of s. 300, Penal Code the 
case falls, i Agra- Cr. 3. The Judge in this case did not find that the accused 
intended to cause death nor was it found that the act was done, with the intention 
of causing any particular bodily injury such as the offender knew to be likely 
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to cause death, nor that, the offender knew that ■ it must in all probability 
cause death or such ; bodily injury, as was likely , to^ cause ; d In view 

of the facts above stated the offence was held to fall under s. 304 I. P. Code. 
U. B. R. (1892— 18<..6) Vol. I, 2X'5 ; see also U. B. R. (1892—1896) Vol. I, 2ii : 6 
P. L. R. 1903 = 30?. R. 1932 Cr. ; A. W. N. 1898, 163 ; 27 P. R. 1883 Cr. ; I 
Weir. 2Q9 The accused rushed wildly into a house and without considering the 
consequences attacked his mother-in-law, a woman of fifty-five with a dao and by 
mistake cut anoiher woman of sixty-one on the arm, who died of the shock by the 
cut. The wound was not such as would ordinarily cause the death of a woman of 
that age. Held^ that he committed only culpable homicide not amounting to murder. 
4 L. B. R, 367 = 9 Cr. L. J. 364. The deceased having enticed away a married 
woman, the father and the husband of the woman, armed with sticks waited for 
him on the road by which he was expected to pass, and gave him blows on the 
chest and back, but refrJiined from hitting him above the head ; held^ that the 
accused were liable to be convicted under s. 304 (2). 10 P. R. 1890 Cr. Where a 
person snatches up a log of heavy wood, and strikes another with it on a vital part 
with so much force and vindictiveness as to cause that person’s death almost on the. 
spot, that act must be held to have been done with the knowldge that it was likely 
to cause death ; but if the act is done without forethought, in the heat o f passion and 
on a sudden quarrel, offence committed is culpable homicide not amounting to murder. 
7 W. R. Cr. 70, The question for solution in cases where death is caused by a 
single blow given in anger, on the impulse of the moment, with a weapon not deadly 
in its nature, is always one of fact, not of law, as to the intention or knowledge with 
which the striker acted. 5 P. R. 1893. Cr. ; 1624 Lab. 493. Where the right of 
private defence has been exceeded the accused is guilty of culpable homicide 
not amounting to murder. A. I. R. 1932 Lab. 344=138 Ind. Cas. 418 = 33 Cr. L. J. 
587 = 33 p, L. R. 282 = 1932 Cr, C. 425; see also A. 1 . R. 1933 Lah 227=1933 
Cr. C. 347 = 146 Ind Cas. 34; A. I. R. 1934 Lah. 1048 ; A. I. R. 1933 Rang. 
340=1933 Cr. L. 1150. Where the common intention of the assailant w^as only 
to cause griveous hurt and there was only one serious blow on the head and the 
other blows on the head and the other parts of the body were of a comparatively 
slight nature : that it cannot be held that the assailants intended to cause 

the death of their victim or to cause such bodily injury or was likely to cause 
death. The case therefore fell within the purview of the second part of s. 304 
and not under the first part. A. I. R. 1935 Lab. 80. 

Where the accused, a police constable, caused the deceased’s death by violently 
beating him in the course of a police enquiry into a theft c2LSt,held, that the accused 
was not liable to be convicted for culpable homicide, but was guilty of an offence 
under s. 300 Penal Code. 86 P. R. 1886. Where in arresting the deceased who with 
others, was attempting to commit theft, the accused struck a blow on the deceased 
with a stick, held^ that the accused had not used excessive violence and were not 
therefore, guilty of culpable homicide. 26 P. R. 1872 Cr. In a quarrel between 
himself and the deceased the accused, gave her a blow on the side of the bead with 
a heavy hammer, which he picked up on the spur of the moment, and caused there- 
by her death; that the accused were merely guilty of culpable homicide not 
amounting to murder. 30 P. R 1902 Cr. = 6 P. L. R. 1903 ; see also 24 W. R. Cr. 48 ; 

I A. W. N. i88j, 156 ; Rat. Un. Cr. C. 6. The Chief Court reduced the sentence to 

I one of two or three years' imprisonment, in a case where death was caused on 

provocation in a sudden fight, the accused not taking any unfair advantage over 
the deceased. 12 P. R. 1886 Cr. ; 13 P. R. 1866 Cr. ; see also 9 Cr. L. J. 245 = 1 S. L, 
R. I Cr. A prisoner, who struck the deceased a hasty but a fatal blow with a stick 
in his hand at the time for abusing his mother, was held guilty of culpable homicide 
not amounting to murder, i W. R. Cr. 23. The finding by a man of his wife in 
actual intercourse with another is a provocation grave and sudden enough to reduce 
the offence of murder, to culpable homicide not amounting to murder and such an 
offence must be visited with a light sentence Rat. Un, Cr. C. 932=Cr. Reg. 42 of 
1897 ; see also A. I. R. 1930 Lah, 172 ; 10 Lah. L. J. 508=115 Ind. Cas. 476=30 Cr. 
L. J. 481. Two persons stated that having caught the deceased in the act of having 
sexual intercourse with the wife of one of them, they killed him on the spot. Held, 
that the grave provocation given reduced the crime from murder to culpable homicide 
. i not amounting to murder, i W. R. Cr. 17 ; see also A. W, N. 1885, 197 ; 3 B. L. R. 
A. Cr. 33 ; 27 P. R. 1900 Cr. ; 89 P. R. 1899 Cr. ; 87 P. R. 3866 Cr. ; \ Weir. 307 : 

P. R. 1890 Cr. ; 8 W. R. Cr. 38 ; 4 W. R. Cr. 38 ; 6 W. R. Cr. 42 ; 4 P. R 3904 
Gr. Where the accused when in a state of intoxication, produced by his own act. 
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struck the deceased with a bamboo, thereby causing fracture of the skuil, which 
resulted in deatbj held that the accused should be charged with culpable homicide 
not amounting to murder, i Weir. 301 ; see also 2 L. B. R. 204. Accused were hill- 
men and three of them were devil dancers who attempted at G’s request or at any 
rate with bis consent, to dispossess C’s wife of devil by applying a hot ladle to her 
mouth and throat and to various parts of her body, with the result that she died. 

that the accused were, guilty under s. 326 and not under s. 304A, A. L R. 
193s All. 282. Where the crime is unpremeditated this section applies, A. I R 1935 
Lah. 149. Where two accused had the common intention of beating the party of 
which the deceased was a member and the deceased died as consequences of a 
blow struck in the beating, that both the accused were responsible under s. 304 
and.34 I. P. Code, A., I, R. 1935 All. 504. • ■ 

Causing death by branding a thief without the knowledge that the act 
w'as so imminently dangerous that it would in all probability cause his death, 
or such bodily injury as was likf*ly to cause death, is culpable homicide not 

amoanting to murder under s, 304. 7 W. R. Cr. 54. When a man of Ml age 

(i.^e, above 18 years) submits himself to an emasculation, performed neither by 
skilful hand, nor in the least dangerous way, and death ensues in conse- 
quence, the persons concerned in the act are guilty of culpable homicide not 

amounting to murder. 5 W. R. Cr. 7. Where the accused on being attacked by 
the deceased armed with a large club, fired at him, without any particular aim, but 
lowering the muzzle of his gun, so as to hit a vital parr, and death ukim’aiely 
resulted from the wound inflicted, that the accused had not exercised a legal 
right of private defence, as he could have escaped by standing back, and that he 
was therefore, guihy of culpable homicide not amounting to murder. 13 P. R. i868 
Cr ; but see A. W, N. 1882. 172. It is a doubtful question wheiher a person, 
constructively guilty of murder under s. 304 of the Penal Code, can be said to have 
committed the offence of murder within the meaning of s. 140 of the Code, so as 
to make others by a double construction, guilty of murder. 8 C. 739=12 C, L. R. 
233, Section 304 coupled with s, 149 applies only to such persons who, though not 
taking an active part in unlawful assembly, are liable- to be punished by reason of 
their being members of the unlawful assembly, and a person being killed in prosecution 
of the common object. 6 C W. N. 98. Where a person, on the spur of the moment, 
in the heat of passion, and without any premeditation and motive for causing death, 
seizes a the first weapon which came to his hands, and inflicts with it a blow 

on the head of another which results in the death of the latter, the former’s act falls 
within the 2nd part of s. 304 Penal Code. But in such a case the culprit deserves 
the maximum sentence of imprisonment provided for that offence. 4 P. W. R. 1934 
Cr = 3P. L. R. 1914=15 Cr. L. J. 178 = 22 Ind. Cas. 754. When the only inmates 
of the house were the husband and his two wdves, and the deceased’s eider wife was 
habitually ill-treated and half-straved by her husband, and at last she was found 
suffering from a serious injury to head, from the effect of which she died 
three days after she was admitted to hospital where she was too ill to make 
any statement and there was no indication, that the injury was accidental 
of self'infiicted, and the explanation given by the husband as to the injury was 
unsatisfactory and highly improbable, the presumption is that the injury was caused 
by her husband. Held, also that, to inflict such an injury on the head of a woman 
already reduced by ill-treatraent to such a poor condition, was an act which 
warrants the finding that the culprit must have known that it was likely that death 
would be the result, and was sufficient to bring him under s. 304, part 2 I. P. 
Code. 3 P. W. R. 1913 Cr.= i5o P. L. R. 1913=19 Ind. Cas. 715=14 Cr. L. 
J. 283. 

Where grave discrepancies between the statement of the deceased contained 
in the first report and the evidence of his witnesses as to the persons attacking him 
and giving him fatal injuries, throw a great doubt on the whole case, the benefit of 
which must be given to the accused. 23 P. W. R. 1914 Cr.= t72 P. L. R. 1914= 
15 Cr. L. J. 530=24 Ind, Cas. 842. B went to a police station and made report 
of an assault against F and others. The police declined to take action and he referred 
to a Magistrate. The accused F with his companions went to the house of B, 
evidently with the intention of taunting her with her failure to obtain any satisfaction 
from the police. A tenant of B, who was in B’s house at the time, picked up a stick 
and came out abusing and threatening the intruders. F struck the tenant one 
severe blow with a chhavi at his head from which he died. F was convicted of 
an offence under s. 304, Penal Code and hi^ companions of the offence under s. 149 
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wliVi s I. Penal Code. Held, that F was rightly convicted of the offence, 

of.. 304, bu.his »«,»nio». “'•■boofoo;®* 

*e«..^k„y parnn »y».a.k ha.ine 

Sri into a canal but the body cannot be found, it is inexpedient to coinuct 
thrown a g would properly be met by a conviction of attempt to murder. 

hint of murder ;h, sag would We the common intention of 

f numS'o? assSlants is to causf grievous hurt, and death is. caused by one ^ the 

L” ^Itheassai™^ S’, t 

I SLah^L.J. lai .^i9n^Lah.^6i , ^ ^ 

^si^il’lniCas. 369. 34 C.W. N. 1127 = 30 Cr. L. J. 187; 1933 Cr. C. 1389- 

A. I. R- 1933 Lah. 930. . , , „ 

N 6^1 J° 6u-fo ltd. Cu. «a. 

An offenL under this section has been committed when severe Seating is given 
to a woman to cast out evil spirit with party s consent resulting m death, i U. 

B. R. 1902== 1903* Penal Code i. . ^ , 

If the immediate cause of death be the improper administration of dangerous 
druls Aen The Jersons who administered such drugs w thout any excuse are 
the oersons “who caused the death- L. B. R. (.872-1892). 179- Where death 

wisrausedbyablowwithastick, but it appeared that death vvouk. not have been 

was cause , " . , apparently used, had the deceased’s spleen been in a healthy 
rl7 and thar*^^^ did not prove that the deceased’s spleen was 

disea^d held that the ascused was merely pilty of voluntarily 
hi a dknTerous weapon, but not of culpable homicide not amounting p murder. 

W N “881, 1 12. Where the husband, a fully developed adult man had several 
^'tercouVse with his child wife who was an imrnature girl and he did .t wuh such 
l llllenceastorupturethe vagina and destroy the partition between the vagma 
Ld the rectum Ld the wife died in consequence he , commits an fenee ^ 
s 3ot ofthe Penal Code as he did a dangerous act with a disregard as to 

fill consequence with his wife and so caused her death. S. L. R. 76- Where 
the accused were convicted under s. 304. part 2, Penal Code, for causmg the death 
of the deceased by violence, and the medical evidence showed that the cause of 
death was either concussion of brain due to head injuries or possibly 
Doisoning, and the body bore no signs of injuries except four slight superficial 
Faceraiions but no fracture of any bone, while on ihe other hand opram wa 
found in the stomach and the first report did make mention of the fact that th 
deceased had admitted having taken opium: Held., that the prosecution had 
failed to prove that the death was caused by any act of the accused, and they 
Jlif therefore, entitled to an acquittal. 16 P. W. R. 1916 Cr. = i7 Cr. L. J. H7=33 
Ind Tas 627. Where the accused proved to have driven his motor car in a rasb 
manner during night while he was in a drunken condition and he run his car 
against four persons carrying a bier and injured two of them so severely that 
fhev died subsequently. Held, that the accused should be convicted under ss. 
227 and 394 I. P- Code and sentenced to 18 months’ rigorous imprisonment. 1929 
M W N. 395. Where a .person was attacked by five men all armed with lafnts 
find where therefore in defending himself he hit them back infiictng injuries which 
in the case of two of the assailants resuites in their death and where the person 
charged with having exceeded the limits of private defence, held, that in such 
situation it was not possible for one to restrict himself to exactly the necessary 
number and force of blows and that therefore the accuse should be acquitted. 
1 17 Ind. Cas. 937— i929Cr, C. 38=^30 Cr. L. J. 863— A. I. R. 1929 494- 

The accused inflicted the injury by which death was caused with his dang in a 
fit of provocation. Two blows were struck on the head causing fracture and the 
' third blow fell on the chest of the deceased, Held, that the conviction should be 
under s. 304, part 2, and not under s. 304 part 1, 1. P. Code, i i Lah. L. J. 52- A. 1. 
l,::imQrah. jEo^:; W accused struck three which 

fractured his bones and caused gangrene resulting in death but it was found that 
the accused4idn9t imend^to cause death, that the accused was not guilty of 
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murder l^t was guilty of manslaughter. 42 A. 302 — iS A. L, J. 224^$^ Cas. 
463-21 Cr. L, J. 783. Two parties armed with /aM/s indulged in a fight, and one of 
the contesting parties received injuries from the effects of which he died. It was 
uncertain which of the several persons composing the opposite side struck the fatal 
blow, that these persons are guilty of an offence under s. 304 1. P. Code. 58 

ind. Cas. 242 ; see also 60 Ind. Cas, 676=22 Cr. L, J. 276= 3 U. P. L. R. Lali. 34. 
Where the accused possessed by a superstitious belief made an offering of his child 
to a crocodile in a certain tank^ with a pure heart believing that though the crocodile 
would doubtless take the child away, it would return the child unimpaired and the 
child would thereafter have a charmed life and attain to a good old age. M/4 that 
as the accused had no intention of causing death to the child, he was guilty of an 
offence under the last clause of s. 304 I. P, Code as what he did was with knowledge 
that his act would result in the death of the child. 33 C. L. J, 179=25 C. W, N. 
676 = 62 led. Cas. 414=22 Cr. L. J. 526, If two or more people are found to have 
had a common intention of causing such bodily injury as is likely to cause death 
mid that result ensue, all are guilty of the offence of culpable homicide not amount- 
ing to murder, quite irrespective of who accused the particular injury leading to 
death. 9 O. & A, L. R. 1024 ; 1923 Lah. 336 ; 72 Ind. Cas, 532=^24 Cr. L. J, 421 ; 
83 Ind. Cas. 636=26 Cr. L. J. 76=A. I. R. 1925 Oudh 284.^ When the accused killed 
another whom he saw occupying the same bed with the wife of his cousin and there 
was no motive for the crime, he must have acted under sudden and grave provoca- 
tion and the conviction can only be under s. 304 I. P. Code, 1923 Lah, 3*12. Even 
when there is no evidence as to previous existence of any serious enmity and the 
affairs arose out of a petty quarrel of the moment, this is hardly an extenuating 
circumstance in favour of accused using a weapon like a chhavi on slight provocation 
which shows a callous disregard of human life for which he must suffer the conse- 
quence. 73 Ind. Gas. 932 = 24 Cr. L. J. 708=1928 Lah. 326, 

Where the Court finds that the accused must have known he was likely to cause 
death and, concluded from that an offence under s. 300 (4) 1. P. Code, the conviction 
must be changed into one under s. 304 I. P. Code. 2 Bur. L. J. 99. Where the 
charge is one of murder under s. 302 and there is no question of the first exception 
to section 300 being admitted by the prosecution and a Magistrate specially em- 
powered under s. 30 Cr. Pro. Code heard the case and convicted under s. 304 1. P. 
Code, the proceedings were quashed and the accused committed to the sessions. 

69 Ind. Cas. 459 = 23 Cr. L. J. 731. During a sudden and unpremeditated affray a 
person was killed. The evidence showed that even after he fell down incapacitated, 
the accused continued striking him. Held, a plea of self-defence was not sustainable 
and they were guilty under s. 304. 6 Lah. L. J. 483. Where the accused, a youth of 
about 18 years forcibly committed rape on a girl of 12 and the girPs vagina 
was ruptured and as a result of shock the girl died. Held, that the accused was not 
guilty under s. 304 I. P. Code of culpable hornicide not amountiug to murder, as 
death was not the natural consequenee of the simple sexual offence but he was guilty 
of rape only. 3 Pat. 410=83 Ind. Cas. 651 = 1924 Pat. 553. In the midst of a quarrel, 
a man was abused by his sister-in-law and he struck her with a stone. Her skull 
was fractured and she died. Held he acted on the impulse of the moment and could 
be convicted only under s. 304 1. P. Code. L. R, 5 A. 175=25 Cr. L. J. 809=81 Ind. 
Cas. 320=1925 All. In the course of a dispute about drawing water from a tap. 
the accused drew a knife and stabbed the deceased piercing the chest wall and 
cutting the heart. Held, though the blow was struck in a sudden fight without 
pre-meditation, the accused must have known that striking in the chest with a danger- 
ous weapon might prove fatal and was therefore guilty under s. 304 (2), 25 Cr. L. 

J. 1289=82 Ind. Cas. 361 = 1925 Lab. 148 ; see also A. I. R. 1931 Lah. 189. Where 
three men armed with dangs attacked another and caused two grievous hurts, it 
can be presumed that they all intended to cause or knew tnat they^were likely to 
cause grievous hurt. Where only one blow was struck on the head which resulted 
in death and there was no evidence to show which of the three accused struck that 
blow, none of them can be convicted of culpable homicide 6. Lah, L. J. 268=1924 
Lah. 555. Where the skull of the deceased was fractured as the result of a blow 
on the head in an attack upon one rnan by four persons who beat him with lathis but 
there was no other grevious hurt and it was not known which of the accused struck 
the blow which fractured the sktiii and resulted in his death. Held, the accused did 
not know that death was likely to be caused but they must havs known that 
grievous hurt was likely to be caused, and that they committed therefore the 
offence of causing grievous hurt. 6 Lah. L. J. 317*= 19^4 Lah. 654. 

I. P. Code — 42 
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Where T nerson hits another ob the temple with a lathi ho inufi be talifiii to 
havrintended localise such hurt as would in the oidinary course iMr. autre cause 
SeaUt Where death ensuses, he is Ruilty^ under s. 3C4 h Ih Cr. 

T T i’6o=A I R. 1925 Oudh. 482 = 88 Inti. Cas, 520. A person can ue coaviaed 
under s 104 (1)’, I P. Code i h a murder trial, only if one of exceptions to s- 3on, 

A moved 86 Ind. Cas, S?6= L J. 890»A. I R. 1925 Lah, 549- Where 

death was due to a single blow by only one out of five people but ihe assailant 
could not be spoted out. all cannot be convicted under s. read wnh s 34 but ou,y 
mider s ■^25. ' 86 iiid. Cas. 337 = 26 Cr. L. J. 753 -A* i.>4 i at, 5 j> ine 

acOT^sed suLk the deceased, who was sitting _ with certam enemtesof the accused 
watchm'T an entertainment, on the head with a lathi wmch lesinmu in iua 

’ that the accused must have known that he was hkeiy to cause uea.n .anu 
was guilty under s 304(2) and five years’ rigorous miprisonmcni was appiopunie 
sentence A. 1 R. 1925 Lah. ni. Where me wounas indicted on the ucceasou 
were not serious but such as would not individually amount to more man simp.e 
hurt and no moiivefor murder was established. ‘j!';;'' 

niloable homicide not amounting to murder. 26 P. L. 11. 7^2-7 Laii. L. j. :3-*4 
I R^. 1023 Lah. 621. In order to remove a culpable homicide from the ^category o, 
murder the provocation must not only be grave but also sudden, anc tnust have 
bv its <rravity and suddenness deprived the accused of the power of sell-copu p,. 
83lnd Cas 712 = 26 Cr. L. J.I52 = A.I. R. 1923 Lab 493- Section 34 which is 
bised on common intentiorr cannot possibly be used wjrtr the second 304 

whirli exoresslv excludes intention. 26 Cr. L. J. 02/ -"-o^ ma, 475 4^. i. 

iQ2t; Cal 913 Where the death is caused by knilesiabb in sudden fight, the 
&e Ms under this section, A. I. R. 1925 Lab. 14R. Mere apprehension _ot 
hurt will not entitle a person to plead “private defence’’ to^ a convictmn undej s. 

304 of the Indian Penal Code. 27 P- L. R. 430 j9S |m.. 

Lah L T. The High Court set aside the conviction for an offence 

under section’ 304 (2) on the ground f f 

parrial and their testimony palpably false. 27 P. L. R. Ind. Cas. ^97-^. 

Cr, L.J. 821-8 L.L.J, 183. _ 

Presumably every body knows that the abdomen is a most delicate and vulner- 
able part of the human body, and if a man with that knowleage kicks tne ^abdomen 
with such violence as to cause fracture of two, ribs ana rupture os the spisen \ihich 
was normal he should be presumed to have done so with the 'jf 

so kicking, was likely to cause death. q 6 Cas. 641=27 Cr. L. J. 97/ -A. I.K. 19-6 Lab. 
1113 A is a kikal weapon and, if a person chooses to lay about with a lei&a. 
weapon with all the force at his command, it must be presumed that he knew he was 
likely to cause death. 94 Ind. Cas. 137 = 27 Cr. L. J. 569= A. I. R. 192,6 Lah. 426. 
Where the injuries inflicted by the accused result in death, the question in, such cases 
is not concluded by the amount of reasoning from, the mere fact that the injury caused 
did in fact result in death. What has to be seen is first, what degree of injury did the 
man intend ; and secondly, what did he know as to the consequences ot such injury 
A L R. 1931 Cal. 261 (S. B.)=34 C. W. N. 1127 = 32 Cr. L. J,, ,187. The mere fact 
that a member of one unlawful assembly whica assaued its victim was a Sika wear- 
ingKirpan unsheathing with which he dealt the flital blow to , the victim is_,not suflicient 
toliold the other members of the assembly constructively iip.o.e tor causing ol 
simulv because he was wearing a Kirpan. dim v. Emperor, A. !. K. 1930 Lan. 332 
= ik Ind Cas. 721 = 31 Cr. L. J. 448. Seizure of the person and dragging a, debtor 
to his creditor by the peons of the creditor aginst his will, constitutes an qfieuce of 
abduction within the meaning of s. 362 thereby giving the person so dragged the right 
of nrivate defence of his body even to the causing of deaih suoject , to restrictions 
mentioned in section 99. If while defending himself such person strikes the person 
against whom he was defending on a sudden irrational impulse thereny exceecung 
the power given to him under the statute and causes death of uie other person, tlie 
offence comes not under s. 303 but under s. 304. Daroga v. Emperor, A. L R. 1930 
Pat U7 R is not improper to inflict lesser sentence, where there are circumstances 
demanding exercise of discretion, absence to strong motive coupled with possi- 

bility of murder having been committed without premeailalion and under temporary 
derangement ofmind due to fear of being prosecuted and convicted of criminal 
’ ffencec’v A.' l 1930 Sind* -225,. . Person inflicting wounds in , defending hipself is 
guilty. >A. f. R. ^9Z^ 93» 

.ye there was a sudden ‘quarrel and a fight in the course of which the deceased 
and' tlie acrused himself received ■ mr ■ i njury from some 
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weapon such as a kcife, lipld^ that tlie accused cannot be said to have taken undue ad- 
vantage of the deceased since ha himself was attacked and wounded also by a knife, 
and more appropriate section under which the accused should have been convicted is 
s. 304. 97 Ind. Cas. 952 = 27 Cr. L. J. 1192 see also 106 Iiid. Cas. 449=29 Cr, L. J. 33 ; 
27 A. L. J. 508= A. I, R. 1929 A. 555. Where the accused went along with two other 
persons who were armed and at the scene of occurrence he gave the order to beat but 
the others assaulted , the deceased so severely that he ■ subsequently died, held, , that , 
the reasonable iiiference is that the accused intended all- the results that followed and 
that lie was, rightly conviGted under ss. 304 and 109, 6 Pat. 627. Where a man ' re- 
ceives 3 injuries on bis head, it is most improbable, ■.tli'af he was attacked by more 
.than 2 persons.,'. .103 Ind. Cas. 58,= 28'' Cr. L.\J..'634'= r Luck. C. 197=8 A. I. R. 314.. : 
Where, it is found, that die aggressor, .was -.not the. accused. but the deceased, the .Court' 
should not pass a severe -sentence. 99 Inch Cas.'- 56'=-28 Cr. .L. J, 24.. Slx -persoiis ' 
one of whom was .armed .with an iron, lathi wen-1, to 'take. -possession, of a iaiir.' The 
deeeased person resist-ed them and' the man who .was armed .with lathi' indicted' a 
fatal injury on the . head' of the deceased which fractured his skull and killed him. 
Held^ that under the circumstances, the armed person was guilty of offence under 
s. 304 (2)1. P. Code, and the others of an offence -under 5. 325. 9 Lah. L, J. 5^9. 
Where the wife of the accused and the deceased woman were quarrelling and the 
accused being provoked by the abuses given to his wife, in sudden anger, 
struck the deceased a heavy blow on the bead with a heavy lathi and fractured her 
skull and caused her death. ' Held that the ' circumstances of the case do not lea,d to 
the inference of an intention to kill and it cannot be inferred on the evidence that the 
acGUsed had the knowledge that the act was so imminently dangerous that it must in 
all probability cause death, 8 Pat. L, T. 594= 102 Ind, Cas. 349=38 Cr. L. J. 541 = 8 
A. I. C. R. 189. Where the accused inflicted many blows on the body of the deceased, 
and also used kicks in order to drive away an evil spirit, and thereby caused the 
death, the accused is guilty under section 304 (3), Penal Code. A. I, R. 1928 Lah. 917. 

Where the husband and wife were not on very good terms and on • one occasion 
the husband asked Un pan and the wife refused and threw dirty rice water in bis 
fiice whereupon the husband beat herewith stone and killed her. Held that the re- 
fusal of his wife to give him ^^2/2 was liable to make him angry but the throwing of 
dirty water in the face was an act which would cause a husband to lose control of 
himself and would be a grave and sudden provocation and therefore the offence was 
not one of murder but culpable homicide not amounting to murder. 117 Ind. Cas. 164 
= 30 Cr. L. J. 720 = A. I. R, 1920 Pat. 201. If a man joins with another to assault a 
third even though the original intention may be merely to inflict relatively harmless 
injuries, and he sees his companion in a course of action which may reasonably be 
expected to bring about the death of the deceased and takes no steps to interfere with 
that action or to assist the deceased such an act is an act or omission which genders 
him liable to be convicted under s. 304 read with section ss. 32 and 34 L P. Code. It 
must be apparent to every person that to hold an elderly man’s head under water for 
any longer than is required to inflict a mere ducking is liable to bring about the death 
of the person. 9 Pat. L. T, 826=1x4 Ind, Cas. 223 = 36 Cr. L. J. 276 = A. L R. 1929 
Pat. 65, ■ 

Jury.— As this section deals with two kinds of culpable homicide, the jury ought 
to be asked to say under which part they And the accused guilty. 19B. 741. 

Procedure.— Cognisable- — Warrant — Kot*baiIable— Not-compoundable — Triable 
by Court of Session, 

304 A. Whoever causes the death of any person by doing any rash or 
, , negligent act not amounting to culpable hotni- 

Causing death by negligence. punished with imprisonment of 

either description for a term which may extend to two years, or with fine, or 

with both. 

Scope.— This section applies to rash and negligent acts and does not apply to 
cases where hurt is voluntarily caused. 2 Bom. L, R. 6x3. The provisions of this 
section seems to apply to cases where there is no intention to cause death and no 
knowledge that the act done, in ail probability, would cause death. 14 C. 566. Acts, 
probably or possibly involving danger to others, but which, in themselves, are not 
offences, may be offences under s. 336, 337, 33S or 304A, if done without due care to 
guard against the dangerous consequences. 4 C, 7 ^ 4 * 'Where the act causing aeatb 
of the accused is in its nature crimmak this section has no application 1 2 , 50. 
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This s'^ciion does not apply where there is neither culpable rashness nor culpable 
negligence in the sense in which those terms are usually accepted, u C. P. L R. 
Cr 126 ; L. B. R. (1872-1892) 89 ; U. B. R. (1897-1900 Vol. I. SM 5 L. B. R. vr 672 - 
1892). 89 ; L. B. R. (1872-1892), 308 : I Weir. 324 ; i Weir. 326 ; 14 Bom. L. R. 887 ; 
7 P. W. R. 1913 ; Rat. Un. Cr. C. 964 ; iS A- L. J._6is. This section is not intended 
to cover cases where there is no intention to cause hurt. 3 A. L- J- 394 j as® aIso_3 A. 
L.J. 678 ; 25 Cr. L,J. 449 1 36 C. 302 ; 38 C. 855 ; 4 C. 815^ ; 30 C. W. N. 66 ; 14 Bom. 
L. R. 887. This section has no application where the offence; is committea volun- 
tarily. 4 C. 764. if a man intentionally commits any offence and consequences be- 
yond his immediate purpose, the result is not to be attributed to ^ mere rashness ; 
if knowledge could not be imputed, still the wilful offence does not take the chamcter 
of rashness, because its consequences have been linforlunate, but acts probably or 
possibly involving danger to others which in themselves are not qfiences may be 
offences within the meaning of section 304 A, Penal Code, and kindred actions, ir 
done without due care to guard against dangerous consequences. 15 Cr, L. J. 512 ; 
18 Cr. L. J. 195 ; 14 Inci. Cas. 195 = 16 C. W. N. 1055 = 39 C. 585 : 17 
= 16 Cr. L. J. 305 = 28 Ind. Cas. 641. To find a person, who had caused the dpUi of 
another with an enlarged spleen by blows inflicted on the body and who was cbaigeci 
with culpable homicide, guilty under s. 304 A, it wmuld not do for the juries to infer 
rashness from the mere fact of the prevalence of the disease of the spleen m the dis- 
trict : but they must be satisfied of the accused’s knowledge of such prevalence and 
of the danger to life involved in the striking on the trunk of the body of a person who 
might be affected with the disease. 4 C. 815. Where a person is beaten and death 
ensued on account of the ruptutre of a diseased spleen, the offence is one under s. 321 
and not under s. 304 A, Penal Code. Rat. Un. Cr. C. 63 ; see also Rat. Un. Or. C. 
67 ; n P.R. 1880 Cr. ; 5 P. W. R. 1912=157 P. L. R. 1913- In India, looking at 
the passive submission, and submissiveness of the native servant, it would be a^^daii" 
gerous doctrine to hold that the master inside a carriage is entirely guiltless n ins 
directions brought about the rash and negligent driving, i Weir. 3^2™ 6 M. H. C. 
App. 31. A conviction under s. 304 A is not sustainable where death has resulteci 
from violence intentionally directed against the deceased by the accused. Uie con- 
viction should be under s. 323 I. P. Code, ii P. R. 1880 Cr. Where, being insulted 
in a drunken brawl, the accused threw down the deceased and stamped bis feet on his 
body and death ensued within twenty days* the offence was one under s. 323 oi the 
Penal Code, and not under s. 304 A. Rat. Un. Cr. C. 67. 

If the surgical operation by an unskilled practitioner causes death of the patient, 
an offence under this section is committed. 14 C. 566. Where the act causing the 
death of the accused is in its nature criminal section 304 A of the Penal Code has 
no application 12 M. 5 ^~i Weir. 326. 

Culpable rashness etc. — Culpable rashness is acting with the consciousness 
that mi^hievous and illegal consequences may follow, but with the hope that they 
will not, and often with the belief that the actor has taken sufficient precaution to 
prevent this happening. The imputability arises from acting despite the conscious- 
ness. Culpable negligence is acting without, the consciousness that illegal and 
mischievous effects will follow, but in circumstances, which show that the actor has 
not exercised the caution incumbent upon him, and that if he had, he would have 
had the consciousness. The imputability arises from the neglect of the civic duty 
of circumspection. 7 M, H. C. 119. To come under this section the death should 
be the direct result of a rash and negligent act of the accused, and^ that act must 
have been the proximate and efficient, cause without the intervention of another 
negligence. 4 Bom. L. R. 679 ; 3 Bom. L. R. 494 ; 3 ^ C, 645. Criminal rashness 
is hazarding a dangerous or wanton act, with the knowledge that it is so and that 
it may cause injury or knowledge that it will be probably caused.^ ‘flie criminality 
lies in running the risk of doing such an act with recklessness or indifference as to 
consequence. 30 C, W. N. 66=33 C. 333^^926 Cal. 300=91 Ind. Cas. 889=27 Cr. 
L. T. ; see 30 C. 302=13 C. W. N. 362 = 9 C. L. J, 204 ; see also A. L K. i 933 * 
Rang. 326= 1933 Cr. C. 1284. A. 1 . R. 1934 Mad. 209=66 M. L. J, 35 Cr. L. J. 
691, Where the act is voluntarily caused this section has no application. 2 Born, 
L. R. 613 ; 38 C. 855=^15 C. L.J. 512. , ... r 1 

The prisoner had been in charge of a police station, the vicinity of which had 
been troubled by thieves. On one occasion a thief had fired at the prisoner. It 
.haying been reported to the prisoner that three thieves were prowling about, he, 
c,;; went out to patrol. They saw a man crouching under a tree, and 

thief, the prisoner fired at him and killed him. The man 
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proved to be a haleara. The prisoner wrote a false report to the effect that the de- 
ceased bad been killed by thieves, that, under the circumstances, the accused 

was guilty of an offence under s. 304 A. W. N. 1881. 156. The owner of a ferry 
having* the exculsive right to carry passengers across a certain river at a pariicular 
spotj and being found to maintain for the purpose a certain number of boats in effi- 
cient condition, is liable to be punished under s. 304 A, if he causes the death of 
any passenger by drowning owing to the unsoundness of one of the boats. 16 A. 
472- A. W. N. i894j 182 ; see also 6 A. 248=A. W. N. 18843 Rash act means 
extra-hasty act. A. I. R. 1933 Rang. 326== 1933 -Cr. C. 1284. Overloading a lorry is 
not rash and negligent act within s. 304 A. 137 Ind. Cas. 262 = 33 R h R. 492”33 
■'Cr. L., J. ,436=1. R.,1932 Lah. 3I9=A.T. R. 1932 'Lali. 366.: 

Where the evidence of a Civil Surgeon- showed that milk was administered in 
such quantity as to kill the child, but there was no evidence to show that the mother 
was av»/are of it, held that she was not guilty of an offence under s. 304 A. 5 N. W. 
F. 38. The accused, who was watching his field one dark night, hearing a noise in 
the field shouted whereupon a thief ran out of it, whom he followed and struck with 
a stick. The thief fell down, and the accused caught him and took him to the zemin- 
dar’s house. The thief became insensible and subsequently died from the effects of 
the blow which the accused had given him. Held^ with reference to the terms of s. 
304 A that the conviction under that section was bad. A. W. N. 1881, 103. 

'Where, in the deceased’s omission to immediately drive pigs, that were grazing 
upon the accused’s land, the latter took up a piece of a brick and threw it at the 
deceased from a distance of five paces, and it struck him over the spleen, which 
being in diseased state, was ruptured, and death ensued ; held^ that the accused was 
guilty only of hurt, and not of causing death by a rash and negligent 3A. 597 = 

W. N, i8i8r, 37. Intentional violence is not a rash or negligent act. ii P. R, 
1880 Cr. Where the accused struck his servant, who was suffering from an enlarged 
spleen, and thereby caused his death by its rupture, that he was not guilty of 

an offence under s. 304 A. 7 P, R- 1877. Where death is caused by an act, which is 
in itself an offence, s. 304 A. is not applicable, 15 P. R. 1882 Cr ; see also 134 Ind. 
Cas, 772 = 32 Cr. L. J. I248=A. I. R..= 1931 Lab. 275. Where the accused seeing 
a stooping child in the early morning, in a place considered by the villagers to be 
haunted, and considering the child to be a spirit or demon, caused his death by 
inflicting blows, before he discovered his mistake, that he was properly convic- 
ted under s. 304 A, as he did not act in good faith, i. e. with due care and attention, 
II P. R. 1888 Cr, Section 304. A does not apply to cases of death caused by direct 
violence intended to cause bodily injury, but without the knowledge that thit is 
likely to cause death. 34 P. R. 1887, Cr. Where death was caused by the wife 
administering poison received from her paramour to her husband, the wife all the 
while thinking the substance to be only a charm and having no knowledge of the 
poisonous nature of the substance administered till she did see the effects, held, that 
she was guilty only of an offence under s. 304 A. 60 P. R. 1897 Cr, Where 
the accused struck the deceased on the head while he was standing on the 
edge of a well, by which the deceassd lost his balances and was drowned, held^ 
that he was guilty of an offence under s. 304 A, as he did not cause death by 
doing an act with the knowledge that he was likely by such act to cause death. 
33 l\ R. 1889 Cr. When during a quarrel between the complainant and the 
accused’s father the accused struck a blow with a stick on the complainant, but 
fell upon a chiid of two years, which the complainant had on his hip during the 
quarrel, thereby causing the child’s death, held that although the blow, if it had 
hit the complainant, could not have been likely to cause more than simple 
hurt, the accused was guilty of an offence under s. 304 A, under the circumstances 
of the case. 28 P- R. 1888 Cr. Section 304 A. I. P. Code must be read along 
with ss. 336, 337 and 338 and all these sections are confined in ther operation 
to acts done without any criminal intent, apart, from the rashness or negligence 
which is their essential ingredient. 16 A. L. J. 613. Where on a charge of 
murder the Sessions Judge disagrees with the verdict of the jury in favour of the 
accused, it is open to him to convict the accused under s. 304 h., 25 Bom. L. R. 610. 
On a certain night the two appellants fought with each other, each using a knife. 
There were no other witnesses to the occurrence. Each appellant was convicted 
under s. 307 I. P. Code, on the evidence of his opponent and the corroborative 
evidence of the wounds caused to the opponent and the admissions of appellant 
that he was himself wounded in the occurrence. Each appellant received five or six 
serious w’ounds and would have died if he had not received early medical attendance. 
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In each case the condition of the wounded man was so serious that his dying clepobi-, 
tion was taken. 7/^/^/ that iieiiher of the appellants could be legally convicted under 
s. 307 I. P. Code, but that they were both guilty under s. 326 I.^P. Code. 2 Rang,. 
558. Criminal rashness is hazarding a dangerous or wanton act with the knowledge 
that i( is so and that it may cause injury or knowledge that it will be proi}:ibiy caused. 
Tbe criminality lies in riuiriing the risk of doing such an act with recklessness or 
indifference as to the consequence. 30 C. W. M. 66. Where the aa-.uwal hit on ^ 
of his com paniona in shooting a boar he cannot be said to have acted either negli- 
gently or rashly. 9 Lab. L, J. 483. 

Criminal Negligence.— Criminal negligence is the gross and ciilpalde neglect 
or failure to exercise that reasonable and proper care and precaution to ginu'd 
against injury either to the public generally or to an individual in pariiculari^w’hich 
having regard to all the circumstances out of which the charge_^ arises, was the im- 
perative duly of the accused person to have adopted. 30 C. W. Kb66. Where 
owing to strong wind and rough water, a ferry-boat overturns and sinks resulting 
in loss of life, the lessees of the ferry cannot be convicted of an offence under s. 3^4 
A, Penal Code, unless it is shown that the boat, although overcrowded was in an 
uiiseawort.hy condition at the lime of the occurrence, 16 Cr. L. J. 72 = 
26 hid* Gas. 664. Where death is caused by a negligent act, an offence under this 
section has not been committed in asrauch as there was no likelihood of the result 
following. I M. 224=--i Weir 325, Where a snake-charm^^^r, exhibiting a cobra with 
unextracted fangs in public, placed it on the head or one in the crowd to display bis 
Own skill and with no intention of causing harm, lyhereupon the cobra, in being 
pushed oft the spectator, bit him and caused his death, held that the snake- 
charmer was guilty of an offence under s. 304 and not merely under s. 304 A. 
of the Penal Code. 5 C. 351-=! C. L. R. 580. Where a girl of 17 years ot age 
being tired by her husband's ill treatment attempted to commit suicide by jumping 
into a well and she had no consciousness that her child was on her neck and she 
jumped with the child and the child died of the jump th^uafh the girl survived. Held 
that she was guilty under s. 304 A. 27 Bom. L. R. 604=87 Ind‘ Cas. 840=26 Cr. 
L. J. 1016- A. 1. R* 1925 Bom. 310. The accused who is arraigned with negligence 
cannot claim the benefit of an error of judgement when he exercised none. 18 S. L. 
R. I99=A. L R. 1925 Sind. 233. The accused’s liability is determined by what 
is the proximate cause. If the proximate cause is negligence of the accused, the 
presence of another and coniributary cause is not a defence. 18 S. L. R. 199 — A. L 
R, 1925 Sind. 233. Death should be direct result of rash and negligent act. 
145 Ind. Cas. 612=1933 A. L. J. 205 = 34 Cr. L. J. 1013=55 A. 263 = A. I R. 
1933 All. 232. Person killing another in act of unloading pistol he knows to be 
loaded is guilty of negligence. A. I. R. 1930 Lah. 462=1930 Ci\ C. 531. The 
accused who was driving a motor-bus when coming across a stationary tramcar 
instead of proceeding straight drove the bus to the other side of the tram with the 
result that a boy was knocked down and killed. It appeared that the accused did 
not blow the horn while so crossing and that he accelerated the speed \yhile in the 
act of crossing and immediately after. Held that the act of the driver in making 
the deviation was not such a rash act as would bring the case within section 304 
A. L P. Code, Held, however that the conduct of the arcused in not blowing the 
horn and in accelerating the speed just when passing close to the tramcar amounted to 
culpable negligence and that he was liable to be convicted under s. 304 A. L F. Code, 
30 Bom. L. R. 665= II I Ind. Cas. 657 = 29 Cr. L. J, 897 = A. I. R. 1928. Bom, 208. 

Procedure. — Cognizable — Warrant — Bailable— Not-compou ndable— Triable by 
Court of Session, Presidency Magistrate, or Magistrate of first class. 

Charge.— I {name and office of Magisimie, etc.) hereby charge you {name of 
accused) as follows :• — 

That you, on or about the day of at caused the death of by 
doing a rash or negligent'act not amounting to culpable homicide, namely, by 
and thereby committed an offence punishable under s. 304 A of the Indian Penal 
Code and within my cognizance (or the cognizance of the Court of Session or the 
High Court). 

and I hereby direct that you be tried on the said charge. 

if any person under eighteen years of age, any insane person, any 
r,*. ! *3 e delirious person, any idiot, or any person in a 

intoxication, commits suicide, whoevei 
V" abets the commission of such suicide, shall be 
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punished with death oi, traiisportation', for lifej or imprisonment fora term 
not exceeding ten years, and shall also be liable to hoe. 

Scope. — Insanity,., idiocy, or deliriousness of a person takes away the criminality 
of the suicide. Biskop,:'Cr. L(M^ VoL Ilp, But a person who abets the corami» 

ssion of suicide of such persons is guilty of an offence which is eqiiar in magnitude 
to murder. A person abets the doing of a thing, who intentionally aidsj by an}^ act 
OF: illegal omission, the doing of, that thing, (section 107). **It seems, to ns’' say the 
Law Commissioimrs ^‘tliat the rule would fail' to he 'applied under these clauses .chiefly 
in such a case, as thisj where a person legally bound to take care of the- persoii of 
another has by an illegal orn'lssion of his -duty' intentionally ' given him , the ■ opporfu-, 
nity, or permitted, him to' obtain tlie^ ' means of killing 'himself. It would apply also, 
we conceive, in the case of a person seeing- another to destroy ■ himself, say by- 
hanging,,,and .allowing him to accomplish his purpose 'without. any ■attempt to prevent 
him, if as may be expected,'' the .law of-procedure makes'it' a com,mon duty 'inciimhent 
iipoo_aii men to assist. in .preventing ohences about, to. be committed iiiVneir presence. 
The intention, .here would be inferrable from 'the circumstances.''" ^ In the former case 
collateral proof of the intention would-be requisite. But we apprehend "that it is 
active aid which is principally intended in these clauses, and to which the higher 
penalty is meant to be applied.’’ First Report, §§^ 5 - 5 *, ''“Upon a charge 'of 
abetting suicide, under, section 305, it will be incumbent on the prosecution, in adition 
to the ordinary evidence of abetment by instigating or aiding etc., to show' to' the 
satisfaction of the Court the incapacity, whether it arises fioni infanc^^ or insanity, 
or intoxication of the person who has committed suicide, — in the same manner as 
incapacity has to be proved by the accused when, upon an ordinary trial, it is relied 
on by w'ay of defence.” — Morgan and Maepherson, 

Oliarge . — I (name and office of Magistrate, eU\ h^Tthy charge you (name of 
as follows : — 

That you, 011 or about the day of at abetted the commission of 
suicide by A. B. a person under eighteen years of age (or an insane person, etc.) 
and thereby committed an offence punishable under s. 305 of the Indian Penal 
Code, and within the cognizance of the Court of session (or Pligh Court). 

And I hereby direct that you be tried by the said Court on the said Charge. 

Procedure. — Cognizable— Warrant— Not-Bailable-Not-Compound -able— Triable 
by Court of Session. 

306 . If any person commits suicide, whoever abets the commission of 

Ahetmenf nf such suicide, shall bs putiished with imprisonment 

of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Scope.— ‘'This and the preceding section contain express provisions for the 
punishment of abetting suicide when that offence is actnally committed. The ordi- 
nary law of abetment is inapplicable here. Suicide or self-murder may be the act of 
a person who is by law incapable of committing an offence (see sections 82, 83) ; or it 
may be committed by a person who is criminally responsible for his actions. In the for- 
mer case section 305 makes the abetment of suicide an offence which may be punishad 
as severely as murder, — Morgan and Maepherson. Actively assisting a Hindu widow 
to become a 56 ?// is an offence under this section. 36A26— ir A. L. J. 997 ; see 
also 148 Ind Cas. 880=1931 A. L. J. 7==34 Cr. L J, 1069= A. I. R. 1933 All. x6o. 
According to English Law, a suicide is a felony, and not, a misdemeanour, so if it 
is committed in the adviser’s absence, the latter at the common law goes free of 
punishment; because the principal, being dead cannot be first convicted. Reg v , 
Ledmgion, 9 Car. & P. 79 ; ^^g Jessop, 16 Cox. C. C. 204 ; Bishop's Cr> Law P. 
S'/d, Bui when one advises another to kill himself, and he does it in the presence 
of the adviser, the latter becomes guilty of murder, probably as principal of the 
second decree but at all events as principal. Ibid. Accused were charged under 
sectioniJ 149 and 306 with being membersJof an unlawful assembly whose common 
object was to abet the suicide of a woman and with abetting the woman’s suicide. It 
was found that they induced her to get her burnt along wdth the body of her deceased 
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was fire and tlie method:' of ignition- of the fire whether^ miraculous, whether self- 
applied or whether applied by ■ others' is totally .iminaterial 9 Fat. L, T. 683=113 
Inch Cas. 363 = 29 Cr. L. J. 103S-A. I R. 1928 Fat. 497. 

■ Charge.—I {name and office of MagUtrate etc), hereby charge you (name of 
accused) as follows That on or about the day of at ^ one A, B. 

comiBiued suicide and that you abetted its commission by (state iu \yhai way), and 
thereby committed an offence punishable under s. 306 of the Indian Penal Code aitrl 
within the cognixEUicc of the Court of Session (or High Conn). 

And I hereby direct that you be tried by the said Court on the Scitd charge. 
Procedure. — Cognizable — Warrant-— Not-Bai!abIe — Not-Gompoundable — Triable 
by Court of Session. 

307 . Whoever does any act with such intention or knowledge and under 
, such circumstances, that if he, by that act, 

Attempt to murder. caused death, he would be guilty of murder, shall 

be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine ; and if, hurt is caused 
to any person by such act, the offender shall be liable either to transportation 
for life, or to such punishment as is hereinbefore mentioned, 

''^When any person offending under this section is under sentence of trans- 
portation for life, he may, if hurt is caused be 


Illustrations, 

(a) A shoots at Z with intention to kill him, under such circumstances that if 
death ensued, A would be guilty or murder. A is liable to punishment under this 

with the intention of causing the death of a child of tender, years, exposes 
it in a desert place. A has committed the offence defined by his section, though the 

A,'^tntending°to "murder Z buys a gun and loads it. A has not yet 
nfTf^.nrf' A fires the ffun at Z. He has committed the ofieiice defined in 
ftfssSn^n'^.ffTyst^^fiebSAt wounds Z.. he Js liable to the punishment 
provided by the latter part of first paragraph.^ of this section. _ 

(rf) A, intending to murder Z by poison, ^purchases 
with food which remains in A's keepig ; A has not yet committed the ottence 
in this section. A places the food on Z’s table, or delivers it to Z s servant to 
place it on Z’s table. A has committed the offence defined in this section. 

Legislative Changes.--The clause marked* has been added by Act 27 
of 1870 s. II and the words markedf have been inserted by Act 12 of 1891. 

Attempt to murder — The accused, with the deliberate intention of caiisig 
the death of his father-in-law, gave him three blows on the head. He fell down 
senseless on the ground. The accused, thinking that he was dead^ put uncer ms 
head a bundle of fire wood, and set fire to the hut in which he was lying, with the 
intention of removing all evidence of crime. The medical evidence in the case 
showed that the injury caused by blows would have caused deam if the nut 
had not been set fire to and that the burning caused the death. Held, that the 
accused was not guilty of murder, because, when he^ set fire to the hut he tnougnt 
that his father-in-law was dead, and his object in setting fire to ^ the hut 
was apparently to remove evidence of the crime, and not to make the aeceaseci s 
death certain. He was therefore guilty of an attempt to commit murder 
under s. 307 I. P. Code. 15 B. 194. A culprit who inflicts 20 incised wounds 
on the body on a person most of which were aimed at his head must be 
charged with murderous intent and the sentence of transportation for life is not 
excessive. 13 P. W. R. 1915 Cr.= i32 P. L. R. 1915. The accused, in the course 

of a quarrel with her sister-in-law and in a fit of anger, fiang her child, three years 
old, into a pond four feet deep, on the edge of which her house was situated, 
Sind at the same time gave expression to wish that the death of the child should 
rest as a curse on the woman with whom she was qua-rrelling ; Held, that the 
circumstances gave rise to a presumption that the intention of the accused 
was to cause .aeath . of the child, and that she was therefore, guilty of an offence 


^ 'A ^ 
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under s. 307, although the child way picked up by a stander-by without loss of 
time. 5 Ind. Cas. 138 = 11 Cr. L. J. 48. A person intentionally discharging a loaded 
gun at another from a short distance inflicting injuries which might have proved 
fatal, is guilty of an offence imder s. 307, Penal Code, and not merely of causing 
grievous hurt. 16 Cr. L J. 542 — 29 Ind. Cas. 670. 

The prisoner in this case threw two bricks, described as large, at a jailor, one 
of which struck him in the shoulder. Held ihsit the facts did not justify a conviction 
for attepmt to murder. A. W. N. i88i, 172. Where the appellant was proved 
to have put something found subsequently to be poisonous by the Chemical 
Examiner, into the food prepared for the prosecutor’s family, and there was no 
evidence as to the quantity oV the poison found in the food or as to the probable 
effects on any one who might have eaten it, held that the accused must have intended 
to cause liurt and was guilty of offences under ss. 338 and 511. 5 L. B. R. 79=3 

Ind. Gas.' 721 = 10 Cr. L. J. 363 ; but see A, L R. 1921 Lah. 108 = 3 L. L. J. 191 = 22 
Cr. L., J. 194 = 60 Ind. Cas. $0. ■ 

Scopa— -To support a conviction under this section, it must be proved that 
the accused intended by his act to cause death and also that the act was one 
capable of causing death in the natural and ordinary course of things, although 
death did not eventually ensue. 1 Weir 3-28 ; 32 P. L. R. 1911 = 12 Cr. L. J. 125 = 

9 Ind. Cas. 731 ; see also A. L R, 1935 Oudh. 281. Ifa person who has an evil 
intent does an act which is the least possible act that he could do towards the 
the accomplishment of a particular crime that he has in his mind, he is not entitled 
to plead in his aid an obstacle intervening not known to himself. 14 A. 31, This 
section is exhaustive. 14 A , 38. “The intention or knowledge which is necessary 
to constitute murder may exist, combined with an act which falls short of the 
complete commission of that offence. The murderer may do an act towards the 
commission of the murder, but may involuntarily fail or be intercepted or prevented 
from consummating the crime. This and the following section seem to apply (as 
the illustrations show) to attempt to murder, in which there has been not merely a 
commencement of an execution of the purpose, but soniething little short of a 
complete execution, the consummation being hindered, by circumstances independent 
of the will of the author. The act or omission, although it does not cause death, 
is carried to such a length as at the time of carrying it to that length, the offender 
considers sufficient to cause death. Whether the act causes hurt or not is material 
only with reference to the degree of punishment which the section authorises. 
There may be many atrocious and deliberate attempts to murder falling within the 
provisions which not only cause no hurt, but which are not even trespasses or 
assaults.— and Macpherso^t, The intention must be gathered from the 
nature of the act, manner and object proclaimed. Where complainant was 
beaten to unconciousness conviction under section 307 is justified. A. I. R. 
1939 Lah. 67 = 29 Cr.L. J. 1008=112 Ind. Cas. 224; see also 125 Ind. Cas. 183= 
A. I. R. 1930 Lah. 353 ; A I. R. 1930- 4917=126 Ind.^ Cas. 573. This section 
applies where the act is done with sufficiently guilty intention and knowldge that 
death would occur but death does not occur owing to something which is beyond 
the accused’s control. A. I. R. 1932 Bom. 279 = 56 B. 434=33 L. J. 613 — 34 Bom. 
L. R. 571 = 138 Ind. Cas. 503. 

Where on the evidence^ the act of the accused amounts to an^ attempt to comrnit 
murder, the Magistrate should commit the accused to the Sessions Court for trial 
and should not try the case himself. 5 M. L. T. 25 = 4 M. Cas. 114-11 Cr. L. J. 
iq 6 . a person firing two shots successively at another person clearly shows 
murderous intent, ti P. W. R. i9ioCr.= 5 603=11 Cr. L. J. 171. An 

offence under this section does not depend at all on the nature of the hurt actually 
inflicted. It is an offence which may be committed without inflicting any hurt 
at all as will be clear from the first ilkistration to the section. 4 L. B. R. 3^^ 
(F B) = 9 Cr L J, II. Where in a case under this section, A and B were named 
as ’assailants' at’ the Tkana and when the Police reached the spot the name 
of C was substituted instead of B, and the only ejre-witness said their backs were 
seen BeM that the accused could not be convicted on account of these being 
blood stains ’on the clothes and on the evidence of the trackers which is by no means 
infallible. 14 P. W. R. 1913 Cr.=67 P. L. R. 1913=19 Ind. Cas. 196-14 Cr. 

The^act which is punishable under s. 307 I. P. Code must be an act which is itself 
capable of causing death. Where a person pulled the trigger twice and aimed the 
gun at a certain person but with no result in the absence of proof that the gun was 



loaclec!,.a conviction under s.. 307 h -P. Code "cannot be had, 2 Bur. L. , J, 76-1923 
.' Rang. 25 1 --24 Cr. L. J. 8 50 -=74 I nd ■. Cas, xo'42. Where appellant, a sower ■ pursued 
.. deceased 'whom lie thought to be the, person wanted' at the police, .,'StatiGn , and ,fired 
three shots 'a.nd the „d€ceased.'who was standing in the. river at. the time of the third, .■ 
',shot never appeared, 'again. Held^ .there is no. sufficient , evidence, to support, the con- 
.viction. 1923: Lah. 41$. ■ Act must -'by itself be. capable .of,causing death in naturai or. 

, ordina..ry course of events. ., A, I. R. 'I93Q f-ah. 63 ■ ; see also 31 P, L. R. 1004/ Im- 
portant consideration under s. 307 is ■ intention or knowled'ge of .accused and^ circum- 
stances under which offence is committed. A. I. R. 1930 Lab. 253. Where in a dark 
night the accused was proved to have fired a revolver in order to keep guard and it 
appeared that the shot was aimed at any one in particular. Hdd^ that the accused 
was not liable to be convicted under s. 307 L P. Code, because the evidence was not 
conclusive and the accused was entitled to the benefit of doubt. 9 Lah. L.J.331 — 
1927 Lah. 853=109 hid. Cas. 342=29 Cr. L. J. 518. Where the accused fires at 
police-officer who attempts to arrest him he is guilty under this section. A. I. R. 
1933 All. 627=1933 Cr, C. 1006 ; see also 143 593=37 C. W. N. 312=1933 

Cr, C, 490=60 C. 643=34 Cr. L. J. 611= A. 1. R. 1933 Cal. 354 ; A. L R. 1933 Lah. 
852 = 1933 Cr. C. 1108=34 Bom. L. R. 672. Where there was no evidence except 
disappearance of the deceased and three shots by accused, he could not be convicted 
under s. 307 unless he could have had knowledge or intention to cause death in a 
charge under s. 302. A. I. R. 1923 Lah. 415 = 25 Cr. L. J. 308=76 Ind. Cas. 1028. 
Where two persons fought almost to their death and one of them laid a complaint, 
conviction of the other under s. 307 was not right as if death had ensued, accused 
would have been entitled to benefit of exception 4 to s. 300. A. I. R. 1925 Rang. 
i 33«26 Cr. R. J. 409=84 Ind. Cas. 1049. Where an accused was charged under 
section 307 and the trying Magistrate, in convicting him, relied on the fact that some 
abrasions were found in his person, Held^ that unless an incriminating circumstance 
is proved by the prosecution to exist against an accused person he should not be 
called upon to explain away its existence. A. I. R. 1929 Nag. 350=1929 Cr. 
C. 673. 

Procedure. — Cognizable — Warrant — Not-bailable— Not-Compoundabie — Triable 
by Court of Session. 

(nmne and office of Magistrate^ etc) hereby charge you {ttame of 
accused) as follows : — 

That you, on or about the day of at ^ did an act, 

namely , with such intention (or knowledge), and under such circumstances, 

that if by that act you had caused the death of A and B you would have been guilty 
of murder under s. 302 (and that you caused hurt to the said A. B by the said act) 
and thereby committed an offence under s. 307 of the Indian Penal Code, and within 
the cognizance of the Court of Session (or High Court). 

And I hereby direct you to be tried by the said Court on the said 
charge. 

308. Whoever does any act with such intention or knowledge, and under 
culpable 


Attempt to commit 
homicide. 


such circumstances, that, if, he, by that act, 
caused death, he would be guilty of culpable 
homicide not amounting to murder, shall be 
punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both ; and, if hurt is caused to any 
person by such act, shall be punished with imprisonment of either description 
for a term which may extend to seven years, or with fine, or with both. 


Illustration. 

A, on grave and sudden provocation, fires a pistol at Z under such cir- 
cumstances that if he thereby caused death he would be guilty of culpable 
homicide not amounting to murder. A has committed the offence defined in 
this section. 

Scope. — Similar atternpts may be be made to commit culpable homicide in any 
of the mitigated forms vsrhich prevent that offence from amounting to murder. Here 
aS xn the preceding section, the attempt must be carried to the point of completion, so 
criminal is concerned ; but the complete effect is frustrated by accident or 
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Sentence. — Where the offeDder acted with malice aforethought full penalty 
allotted by law should be imposed. 14? Ind, Cas. 392 = 34 Cr. R. L. J. 147= 1932 Cr. 
C. 810=26 S. L. R. 302 = A. 1. R. 1932 Sind, 207. 

Procedure. — Cognizable— Warrant-Bailable — Not*compoundable— Triable by 
•Courtof Session. 

Gliarge.— As in section 307. supra. , 

309. Whoever attempts to commit suicide, and does any act towards* 

. . . • • the commission of such offence, shall be 

p 0 con mit suici e, punished with simple imprisonment for a term 
which may extend to one year, *^or with fine, or with both.*' 

Principle.— The same principle which forbids one to take the life of another 
prohibits equally the taking of his own life. Therefore suicide like any other felonio- 
us homicide is a common law felony. Bishop Ck Law % tz 8^. In New York as in 
this country, an actual suicide is no offence, but it is a felony punishable by impri- 
sonment to attempt it unsuccessfully. Ibid, The only punishment which can be 
infiieted for actual suicide is to forfeit the property of the deceased, but in that case 
no punishment is inflicted on the guilty but on this innocent heirs. According to the 
Laws of England, an attempt to commit fels-de-so is not an attempt to commit murder 
within the Stat, 24 & 25 Viet. C. 100, s. 15 but is a misdemeanour at common law. 
R, V. Burgess,^ 32 L. J. M. C. 55. The question for the jury is whether the accused 
did intend to take his own life, and it is a material factor to determine whether the 
accused really meant, to kill himself, i?. v. Doody^ 6 Cox. 463. A lenient sentence 
should be given where on account of ill-treatment the woman jumped into a well. 26 
F. L. R. 581.' ■ 

Scope. — Any act which is a part execution of the criminal design, is sufficient to 
constitute abetment under this section. But the act is a beginning of the act of self^ 
murder, or such an approach to it as manifestly shows that there is a present inten- 
tion to commit the crime .- — Morgan and Macpherson, h6.^MB.nd a dumb person 
may be guilty under this section. 25 Bom. L. R. 43. If accused attempts to commit 
suicide but causes death of child undelivered, she is not guilty under section 307. 20 

Cr. L. J, 395 = 17 A. L. J. 478 = 50 Ind. Cas. 1003. The law confers on the Court a 
very wide discretion in the matter of punishmeut under this section. 35 F* L. R. 
439=31934 Cr. C. 805 = A. L R. 1934 Lab. 514. 

Legislative changes.— The words within quotations have been substituted by 
Act 8 of 1882, s. 7. 

Snicide. — The offence itself is not punishable when completed because the 
offender has gone out of the jurisdiction of all Courts here on earth. The attempt is 
only made punishable. 

Gases, — For cases vide, 14 Bom. L. R. 146 ; 8 M. 5 ; Rat. Un. Crt G. i88 ; I. B. 
H, C. 4 ; 22 P, R. 1S78 Cr ; 20 Cr. L. J, 395. 

Procedure.— Cognizable— Warrant— Bailable — Non-compoundable— Triable by 
Presidency Magistrate or Magistrate of ist or 2nd class. 

Charge. — \ {name a7tdoJftce of MagisiraU etc,,) h.Qrdby ch.SitgQ yon {name of the 
accused) as follows : — 

That you, on or about the day of at attempted to com* 

mit suicide and did an act namely towards the commission of 

such offence and thereby committed an offence punishable under s. 309 of the Indian 
Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

310 . Whoever, at any time after the passing of this Act, shall have 

been habitually associated with any other or 
others for the purpose of committing robbery or 
child-stealing by means of or accompanied with, murder, is a thug* 

Notes— Act XXX of 1836, made it an offence punishable with imprisonment 
for life with hard labour to have belonged to a gang of Thugs, either within or 
without the territories of the East India Company. This section explains what is a 
Thug. Gangs of persons habitually associated for the purpose of inveigling and 
murdering travellers or others in order to take their property etc., are so called.— 
Morgan and Macphersori, 





Causing miscarriage. 
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Punishment, 


31 i- Whoever is a thug shall be punished 
■ .with transporation for life, and shall also be 

liable to fine, 

-Warrant— “Not-bailable — --Not-compoiuidable— “Triable, 


you 

and 


of 


Procedure.— Cognizable- 
by Court of Session. 

. Charge. — I {name and office of Magistrate, etc ^ you {name of 

accused) xis follows: — 

That you, on or about the day of at were a thug and that 
thereby committed an offence punishable under s. 31 1 of the Indian Penal Code, 
wuhin the cognizance of the Court of Session (or the Pligh Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

Of the Causing of Miscarriage y of Injuries to tinhorn Child ren^ 
the Exposure of Inf ants ^ and of the Concealment of Birth. 

812 * Whoever voluntarily causes a woman with child miscarry, shall j 

if such misearriage be not caused in good faith 
for the purpose of saving the life of the woman, 
be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or both : and, if the woman be quick 
with child, shall be punished with imprisonment of either description for 
a term which may extend to seven years, and shall be liable to fine. 

Explanation. — A woman who causes herself to miscarry, is within the 
meaning of this section* 

Miscarriage.— Miscarriage is the expulsion of the child or foetus from the 
mother's womb at any period of pregnancy before the term of gestation is completed. 
The offence defined in this section can only be commited where the woman is in fact 
pregnant For although there may be a guilty intention and attempt to commit it 
on the person of a woman believed to be, but who really is not, pregnant, — the 
offence, as here defined seems to require that the woman should be with child — 
Morgan and Maepherson. The Indian Law Commissioners observe : **with respect 
to the law on the subject of abortion, we think it necessary to say only that we 
entertain strong apprehension that this, or any other law on that^ subject may, in 
this country, be abused to the vilest purposes. The charge of abortion is one which, 
even where it is not substantiated, often leaves a stain on the honour of families.^ The 
powers of bringing a false accusation of this description is, therefore, a formidable 
engine in the hands of unprincipled men. This part of the law will, unless great care 
be taken produce few convictions, but much misery and terror to respectable families 
and a large harvest of profit to the vilest pests of society. We trust that it may be 
in our power in the Code of Cr. Procedure to lay down rules which may prevent 
such an abuse. Should we not be able to do so we are inclined to think that it 
would be bur duty to advise His Lordship in Council rather to suffer abortion, where 
the mother is a party to the offence, to remain wholly unpunished, than to repress 
it by provisions which would occasion more suffering to the innocent than to the 
guilty.’’ 

The term ‘'miscarriage'’ is not defined in the Code. In its popular sense, it is 
synomous with abortion, and corisists in the expulsion of the embryo or foetus t. e. 
the immature product of conception. The stage to which pregnancy has advanced 
and the form which the ovum or embryo may have assumed are immaterial. This 
section requires proof that the woman is “with child” but it is enough if the fact of 
pregnancy and the intentional expulsion of the immature contents of the uterus are 
established. Ihe words 'with child' mean pregnant, and it is not necessary to 
show that “quickening" /. e, preception by mother of the movement of the 

foetus has taken place, or that the embryo has assumed a foetal form, 9 M. 

269=1 Weir. 331. A foetus not bigger than a man's finger, but having the 
shape of a child, is a child within the meaning of s. 312. 5 C. P. L. R. Cr. 21. 
The offence defined in s. 312 can only be committed when a woman is in 

fact pregnant. 15 W. R. Cr. 4. Where a child was full grown a conviction under 

s. 312, Penal Code was set aside, and one under s. 51 1 for attempt to bring about 
■ miscarriage was maintained. 19 W. R. Cr. 32. Intention to commit crime alone, 
ff ;or intention followed by preparation is not sufficient to constitute attempt, 
fdljdwed 'by' preparation and any act towards commission of offence 
ds'^tf®i 4 ^^t,fdb 0 mttote:attempt 37 C. W. N. 1157= A. L R. 1933 Cal 893. 



TSB iN0lAN PENAL CODE, 


If the woman be quick with child.—Quickening, is the name applied 
to the peculiar sensations experienced by a woman about the fourth or fifth 
month of pregnancy. The symptoms are popularly ascribed to the first perception 
of the movements of the foetus. But quickening is not a constant, uniform and 
well marked distinction of the pregnant state. The phrases '‘quick with chiidd^ 
is here used probably merely to denote an advanced stage. — Morgan and 
Macpherson , ' 

Explanation.— According to the explanation a woman who causes herself 
to miscarry is v^ithiii this section. But in awarding punishment, it will not be 
forgotten that the high, caste young widow, who to hide her shame, may at the 
risk of life cause herself to miscarry, does not under the circumstances in which 
she is placed by the institutions of society commit an offence of like criminality 
with that of the seducer of young girl to married- woman who - to co.,ver' his offence 
causes such woman to miscarry. — Morgan and Macpherson, ■ 

Procedure.— Not-cognizable — Warrant — Bailable — Not-compoundable — Triable 
byCourtofSession. 

fnaine and office of Magistrate etc^ charge you {name of the 

accused) as follows : — 

That you, on or about the day of at voluntarily caused 

one XY then being with a child to miscarry, such miscarriage not being caused 
by you in good faith for the purpose of saving the life of the said XY, and thereby 
you committed an offence punishable under section 312 of the Indian Penal Code 
and within the cognizance of the Court of Session (or the Pligh Court). 

And i hereby direct that you be tried by the said Court on the said charge 

313. Whoever commits the offence defined in the last preceding section 

^ . . . . , ^ without the consent of the woman, whether the 

punished with transportation for life, or with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Procedure. — ^Not-Cognizable — Warrant-^-Not-Baiiable — Not-compoundable — 
Triable by Court of Session. 

Charge.— As in section 312. 

314. Whoever, with intent to cause the miscarriage of a woman with 

, 5 . , child, does any act which causes the death of 

woman, shall be punished with imprison- 
carria'^e. ment of either description for a term which may 

* extend to ten years, and shall also be liable to 


If act done without woman’s punishment above 

■ *1 ■ ■ ' 

mentioned. 

Explanation. — It is not essential to this offence that the offender should know 
that the act is likely to cause death. 

Notes.— ‘‘This species of homicide may be committed involuntarily that is, in 
the language of the Code, by a person who does nor intend to cause, or think it 
likely that he will cause, death by the act which he does. If A intending only to 
cause miscarriage to Z, involuntarily does an act which causes her death, he is 
liable 10 punishment under this section and he is thus liable whether he acts with 
caution in order to prevent the risk to Z^s life, or whether he acts rashly or 
negligently. Even if he takes such precautions and ^ there is no reasonable 
probability that Z^s death will be caused, and if the medicine is rendered deadly by 
some accident which no human sagacity could foresee, or by some peculiarity in 
Z*s constitution, such as there was no ground whatever to expect, A will be liable 
to punishment under this section for causing death by an act done with intent to 
cause miscarriage. The consent of the woman freely and intelligently given, is 
allowed to mitigate the offence. If A kills Z by administering abortives to her^ wun 
the knowledfire that those abortives are likely to cause her death, he is guilty 01 
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Act done with intent to 
prevent child being born 
alive, or to cause it to die 
after birth. 


54 «: ■■ , 

culpable homicide, which will be culpaple homicide by consent if Z agreed 
w run the risk, and murder, if she did not so agree” - Morgait and Macpherson. 

‘‘This is an offence which can, it seems, be committed only where the woman is 

actually pregnant”.— /&W, 4 1 1 -t • 

Procedure.— Not-cognigable — Warrant — Not-bailable Not-compound able— 'Tri- 
able — by Court of Session. 

Charge.— I {nmne and office of Magistrate, etc.) hereby charge you (name of 
asj 1 

cause miscarriage of XY did a certain act namely. . which caused he death 
of the said XY, and you thereby committed an offence punishable _und<;.r s. 314 of the 
Indian Penal Code and within the cognizance of the Court of Session (or High Court.) 

315 . Whoever, before the birth of any child, does any act with the 

intention of thereby preventing that child from 
being born alive, or causing it to die after _its 
birth, and does by such act prevent that child 
from being born alive, or causes it to die after 
its birth, shall, if such act be not caused m good 

faith for the purpose of saving the life of the mother, bs punished with im- 
prisonment of either description for a term which may extend to ten years, 
or with fine, or with both. 

■NTntAss “The causing of the death of a child in the mother’s womb and before 

any parfof tie chT has been brought forth is not homicide. See section Z 99 . 

Explanation 3, . ^ t , 

"This section punishes offences directed against the life of an unborn child. Any 

act done wlh theTte^ here mentioned, which results in the |-truci.on of he 

r’hiltVqlife whether bsfore or after its birth, is made punishable, buppose a cnna s 
Hfe t deSrot^d by or bruises which it receives in the y^^ib, it is immaterial 

wlipther the child is born alive or afterwards dies by reason of them, or whethe \ 
r^fc^l.ohrwn dead The offence is one which will ordinarily, be committed 

bkxMs r Ur i 

due ^me, the miscarriage may happen by natural causes and not by criminal mean . 

“Acts done in good faith to save the mother’s life are excepted. Cases of 
ne^-lie-ent treatment by doctors and others, where due care and attention not 
TefS used, "rnot protected by this Exception, ap not reached by .the words of 
the section,— which apply only to acts done with the intention of destroying the child s 
and Macpkrson, 

Procedure.— Not-cognizabie—Warrant-Bailable—Not-compoundable-^Triable 

by Court of Session, 

Charge.— I (name and office of Magistrate, etc.) hereby charge you {:name of me 

da, of . did ,“» « to 

wit to XY before the birth of her child with the intention of thereby preventing 

that child from being born alive (or causing it to die after its birth) and the said act 
was not done in good faith for the purpose of saving the life of the 
thereby committed an offence punishable under s. 315 of the Indian Penal Code, and 
within the cognizance of the Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

31 t 5 Whoever does any act under such circumstances that if he thereby 

caused death, he would be guilty of culpable 
. .Causing death of unborn homicide, and does by such act cause the death 
child by act amounting to ^ quick unborn child, shall be punished with 

imnrisnnment of either description for a term 
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Illustration, 

A. knowing tiiat he is likely to cause the death of a pregnant woman, does an act 
whiclL if it caused the death of the woman, would amount to culpable homicide. The 
woman is injured but does not die; but the death of an unborn quick child 
with which she is pregnat is thereby caused. A is guilty of the offence defined in 
this section., ■ 

Notes. — ^**This section punishes offenecs against children in the womb where the 
pregnancy has advanced beyond the stage of Quickening, and where the death is 
caused after quickening and before the birth of the child. Any act or omission of 
such a nature and done under such circumstances as would amount to the offence of 
culpable homic’de, if the sufferer were a living person, will, if done to a quick unborn 
child, whose death is caused by it, constitute the offence here punished. If a person 
strikes a pregnant woman and thereby causes the death of her quick unborn ^ child 
he will be guilty of the offence here defined, if the blow was intended by him to 
cause the woman’s death or was one which he knew or had reason to believe to be 
likely to cause it. 

®‘The act done to the woman, if the death of her child is not thereby caused, will 
probably be punishable as an attempt to commit culpable homicide under the 
preceding sections. 

‘‘Cases of gross ignorance or rashness in the treatment of a pregnant woman will 
be punishable under this section, if in their circumstances they would amount to the 
offence of culpable homicide if the woman’s death had been Morgan 

and Macpher son, 

Prooedtire. — Not-cognizable— Warrant-Not-bailable— Not-compoundable—* 
Triable by Court of Session. 

317 , Whoever, being the father or mother of a child under the age of 
_ _ , , twelve years, or having the care of such child, 

Exposure and abandonment shall expose or leave such child in any place 

orptvr th{ intention whou, ate.do„i.g s.ch 

child, shall be punished with imprisonment of 
either description for a term which may extend 
to seven years, or with fine, or with both. 

Explanatiom , — This section is not intended to prevent the trial of the 
offender for murder or culpable homicide, as the case may be, if the child die in 
consequence of the exposure. 

Notes.— The offence consists in the desertion by the parent, or other person who 
has undertaken parental duties, of an infant or child of such tender age that it is 
not able to provide for and to take care of itself. This offence is complete notwith- 
standing that no actual danger or risk of danger arises to the child’s life. Thus, 
suppose a mother leaves her illegitimate intant child at a hospital or at some place 
where it is certain the child will be seen or cared for,— she has committed this 
offence, if she intended to abandon the child. ^ It is true that she has committed the 
offence under 'circumstances greatly mitigating it, as compared with a desertion on 
a barren health or in an unfrequented place, where the consequence of desertion is 
great danger or risk of danger to life. The explanation shows that a desertion 
under such circumstances that death is the result of the exposure, may amouut to 
murder or culpable homicide : and though the death of the child may not ensue, 
the offence may amount to an attempt punishable under section yof— -Morgan and 
Maepherson, 

Where a woman immediately after giving birth to an illegitimate child and 
throwing it into a thorn bush, walked nearly a mile and a half, gave a false account 
of her condition to her companions, dispensed with any assistance even after she 
reached home, denied having given birth to a child when questioned by the 
head man next morning, and never asked after the child’s welfare at any time or 
showed any solicitude on the subject : Meld, that the woman was guilty of the 
offence under s. 317. U. B, R. 1914 i^t Qf. 5 = 24 Ind. Cas. 837= 1 5 Cr. L. J. 525. 
Where a woman abandoned her newly born child, but left it in a place which was 
quite close to the village and also near a public road, where in fact, the child was 
shortly discovered^ hid that the mother could not be rightly convicted of an attempt 
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to murder, but should raiiier be convicted of the offence described iii s. 317. A, W. N. 
1903, 43 . Under section; 3r7.,;' Penal -Code, the only intention required to coriipleie 
the offence is an intention of wholly abandoning^tlie cliiid. It is not necessary that 
there should be an intention to abandon the child so as to endanger its life, x Weir. 
331. The manner of exposure or leaving and ■ the consequences Hkely to ensue from 
it are not essential ingredients of the offence under the Indian law, though they may 
, often be properly taken 'into consideration in estimating its 'gravity and apportioning 
■ the sentence. 04 M, 662« i Weir. 332. The real object ' of S.. 317, Penal Code, ■ is 
the prevention of the abandonment or desertion by a parent of his or her children of 
lender years in such a*.manner that children not being able to take care of themselves 
may run the risk of dying or being injureb. 16 W, R. Cr. 12. A mother would be 
liable to be punished under s. 317, and not under section 307, Penal Code, although 
she left her child in a place which was quite close to a village and also near a public 
road where it was, in fact, shortly after discovered. A. W. N. 1933, 43- A newly born 
child was left by its mother in an enclosure near a road not far from the village, was 
there discovered by a passer-by and shortly after breathed its last. that the 

mother coaid not be convicted of rhurder, the child not having been left on a barren 
heath or in an unfrequented place, but of an offence under s. 3i7( Penal Code, 23 
P. 'R, 1886 Cr. ; see also 10 W. R. Cr. 52. But where a mother exposed an infant 
child, knowing that such abandonment by her was likely to cause its death, and 
death ensued in consequence thereof, held that she could properly be convicted of 
culpable homicide under s. 304 and not under both s. 304 and s. 317, 2 A. 349. 
Accused must be clearly shown to have intended to abondon the child completely. 
21 Cr. L. J. 253 (Nag)==55 Ind. Gas. 205. Whoever has custody of the^ child other 
than the mother, is liable to conviction ; and if mother handed it over with 
such purpose both are guilty under s. 317 and s. 109. 18 Bom, L. R. 934=5=18 Cr, 
L. J. 98==4X B. 152^37 Ind. Cas. 306. In, case of offence under s. 317 by womeji 
of 18 who is not weak s. 562 Cr. Pro. Code should not be applied. A. L R. 1935 
Pesh. 48. 

Being the father or mother.— Both, are equally bound by ties of duty, 
and this equally whether the child be born in wedlock or be iliegitimate. An infant 
requiring nurture, or a child of tender years, will ordinarily be in the immediate 
charge of the mother the father’s duty being that of providing for both mother 
and offspring. The person who has the immediate care of the child is the person 
contemplated, A parent who is absent, but who has provided duly for the 
maintenance and protection of his child, would not be criminally answerable 
for its abandonment by the person in whose charge he had left it. The offence 
consists in the desertion of the child, by a person who is bound by nature to 
support and protect it, or who has taken on himself that duty, whether by 
adopting the child, or by way of contract with the parent, or in some other 
— Morgan and Macpherson. The mother of an illegitimate child, aged 
6 months, made over the child to a blind woman in whose company she was, and 
promised to return with food which she said she was going to buy; she went off 
to another village and probably had no intention whatever of returning. Held 
that she was not guilty of an offence under s. 317. 18 A. 364= A. W. N. 1896, 

T17. A married woman, who eloped leaving her suckling baby a month and a 
half old in the house of her husband, was held not to be guilty of an offence 
under s. 317, Penal Code, as she knew that her husband would surely take care 
of it. 5 P. R. 1878 Cr. A married woman quarrelled with her husband and left 
for her parents’ home when he had gone out, leaving her child six months old in 
his house. The husband took charge of the crying infant on his return home : 
held, that the woman was got guilty of an offence under s. 317, Penal Code. 

4 P. R. 1879 Cr. 

Shall expose or leave, ^ etc. — Exposure or leaving the child with the 
intention of wholly abandoning it is an essential part of the offence — Morga-ti 
and Macpherson. Upon the question of intention, the previous treatment, as 
well as the circumstances of the particular case, will throw light. Thus previous 
neglect or ill-treatment of the child may add to^ the probability of the exposure 
being with intent wholly to abandon it. In a time of famine, a child may be 
' deserted, not . because those who have the care of it intended wholly to abandon 
it, but from mere destitution and inability to support it. Ibid. 

german left her daughters newly born babe with the sister of her son-in 
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and iiie infant died, shortly after, her departure, held that the woman was not guilty 
of an offence under s. 31 7, and that her daughter', had not abetted any such offence. 
33 P, R.; ' I S73 Cr. All accused person who caused 'the death of her infant child by 
deliberately starving it, but did not either abandon or part'':with it, was , held to have 
been wrongly convicted under s. ,317, Penal' Code and it was" pointed out that the 
Sessions, Judge, in convicting' the mother under s. 304, ' ought to , have specified the 
exception under s. 300, which covered the case, '18 -P. R, 1870 Cr. ' . Where the 
jury doubted whether a woman had abandoned her child at all, or whether she was 
, the mother of it, aUhoiigii the Sessions ' Judge had no reasonable doubt from the 
evidence of these, points, it was pointed out that it was his duty in summing up 'the 
, evideriGe 'to lay , befo,re the Jury all the facts requiring to be determined by them,' 

W. R. Cr, Letters, ,10. In a case wvliich was one. of abandonment of child, the 
, circumstances ' Which were .revealed , in evidence precluded .the idea, "that appellant 
„ ' intended to do . more ' than abandon, her illegitimate . child, -and even this' waS' done in 
awray to give the child every chance of being rescued. Held^ ihzX under such 
circumstances the finding and sentence of the Sessions Judge must be modified. 
23 P. R. ,1886' Cr. ■ ' 

Procedure. — Cognizable— Warrant — Bailable — Not-compoundable — Triable by 

Court of Session, Presidency Magistrate or Magistrate of ist class. 

Cliarge.— I (jmme and office of Magistrate^ etc.^) hereby charge you {name of 
ac€msed)d.s follows : — 

That you, being the father {or mother or having the care) of a certain 
child under the age of twelve years, to wit of the , age of years, did 
expose (or leave) the said child in a certain place, to wit with the intention 
of wholly abandoning it, and thereby committed an offence punishable under section 
317 of the Indian Penal Code, and within ray cognizance or the cognizance of the 
Court of Session (or High Court.) 

And 1 direct that you be tried by the said Court on the said charge. 

318. Whoever, by secretly burying, or otherwise disposing of the dead 
^ , . , . , , body of a child, whether such child die before 

Concealment of birth by or during its birth, intentionally con- 

secret d.iposal of dead body, endeavours to conceal, t_he_ birth of 

such child, shall be punished with imprisoment of either description for a 
term which may extend to two years, or with fine, or with both. 

Scope.— The offence under this section, cannot be committed unless the child 
had arrived at the stage of maturity, at the time of birth, and that it might have been 
a living child. 4 M. H. C. App. 33 ; 2 C. P. L. R. 153 ; 3 Cr. L. J. 432 ; i Bora. 

L. R. 155 ; I Weir, 333 ; i Weir. 334 ; Rat. Un. Cr. C. 721. 

In order to constitute an offence under this section, there must be a secret burial 
or other disposal of the dead body. The disposal ht ej us dem generis 

with the secret burial. The disposal need not necessarily be a final disposal. ^ It is 
sufficient if the body be temporarily concealed with the intention of removing it 
elsewhere when ^opportunity occurs. 13 C. P. L. R, Cr. 188 ; Rat. Un. Cr* G. 961 ; 

5 C. P. L. R. Cr. 29, A necessary ingredient of this offence is intentional concealment. 

8 C. P. L. R. Cr. 5 ; I N. L. R. 89. See also 26 P. W. R. 1913 5 Ind. Cas. 650 ; 

I. C. P. L. R. 163 Cr. ; Rat. Un. Cr. C. 775 ; Rat. Un. Cr. C. 607. 

‘‘The concealment of the birth of a child is not in itself an offence, but only a 
circumstance of suspicion which may form part of the evidence of an offence. This 
circumstance the law has thought fit to enact by the definition of a substantive 
offence. Such enactments are justified by the facility with which the life of an infant 
at Its birth is extinguished, and the temptation to take it away in cases of bastard 
children. 

“The prosecutor must first establish, to the satisfaction of the Court, the fact of 
the birth of the child. And the secret of burying or other disposal of the dead body 
must be proved. 

“Whether the father, mother or a stranger, does the act, regard must be had to the 
doer and the person who orders it to be done.^ Suppose the mother is passive, 
giving no directions, but another near her directs the burial or other disposal, it 
seems she cannot be punished. If there is no act of concealment or disposal of the 
body after the child is dead, the offence is not committed* A mere denial of its birth 
is not sufficient .*' — Morgan and Macfherson, 





320. The following kinds of hurt only 
iesignated,as:.;-gtie ¥0 

First, — Emasculation. 

Secondly . — Permanent privation of the sight of either eye. 

Thirdly . — Permanent privation of the hearing of either ear. 

Fourthly . — Privation of any member or joint. 

Fifthly . — Destruction or permanent impairing of the powers of 
■'or ‘joint, ’ 

disfiguration of the head or face, 
or. _ dislocation' of a bone or tooth. 


Grievous hurt 


mem« 


. 319. Whoever causes bodily paiOj deesase, 

or infirmity to any person, is said to cause hurt. 

Notes. — Many of the offences within this division, will also fall under the head 
of assault A stab, a blow which fractures a limb, the dinging of boiling water over 
a person, are assaults, and are also acts which cause bodily hurt. But bodily hurt- 
may be caused by many acts which are not assaults. A person, for example, who 
mixes a deleterious portion, and places it on the table of another ; (Vide 21 A. L. J. 
844) ; a person, who conceals a scythe in the grass on which another is in the habit 
of walking; a person, who digs a pit in a public path, intending that another may 
fall into it these may cause serious hurt, and may^ be justly punished for 

causing such hurt. But they cannot, without extreme violence to language, be 
said to have committed assaults. All bodily hurts, not only those which are serious 
but also those which are slight, are within the provisions inserted under this 
division. But a distinction is made between /'hurt’’ and ‘^grievous hurt”. It may 
not be possible to draw a line between the two, with perfect accuracy. But It is 
better that some such line should be drawn, though rudely, than that offences some 
of which approach in enormity to murder, while others are little more than frolics 
which a good natured man would hardly resent, should be classed together. The 
several penal provisions which are here made for these offences, are intended to 
mark by corresponding degress of punishment the different degrees of bodily injury 
caused. Still more they mark the mischievous intentions with which such injuries 
have been perpetrated. For it is the intention or knowledge with which the hurt is 
inflicted that must chiefly be regarded in the award of punishment. Where a wicked 
intention is shown to the satisfaction of the Judge, the severity of the hurt indicted is 
not a circumsiance which ought to be mainly considered in apportioning the punish- 
ment ; though it is undoubtedly by a circumstance which is important as evidence 
when the iniention is not clearly established, Morgan and Macpherson. An act which 
causes death unintentionally is taniamount to “hurt’’ vide^ Rat. Un. Cr. C. 673 ; 3 C. 
623 • 18 W.R. Cr. 29 21 Bom. L.R. iioi ; 162 P. L. R. 1913 ; 157 P. L. R. 1913 ; 2A. 
522 5 19 A. 295 ; 2A. 776 ; 3A. 507. The pain caused by a blow across the chest with 
an umbrella was held not to be of such a trivial character as would come within the 
meaning of the Penal Code, s. 95, but to be hurt under s. 319. 24 W. R, Cr. 67. Where 
an infatuated young man administered dhatura under the impression that it was a 
love philtre^ there is no intention to cause hurt. The offence falls under s. 319 and not 
under s. 338. 21 A. L. J. 844= L. R. 4A. 229 Cr. A person can be convicted for 
grievous hurt only when the effect of the injuries inflicted by him actually lasts for 
20 days but not when the sufferer dies before the period expired. 84 Inch Cas. 438 = 
26 Cr. L, J, 294 — A. 1 . R. 1925 Lab. 297. Where the accused dazed by a blow, 
kicked the prostrate man and pressed his head into ground he was guilty of simple 
hurt only. A. I. R. 1928 Oudh. 282—5 O. W. N, 391=30 Cr. L* J. 173=113 Ind, 
Cas. 481, 
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the fact of pregnancy, or the death, but the birth i. e., the delivery of a child 
dead or living is made punishable by this section. There must be it seeras, 
a disposal in some secret place, whether the place is intended only as a place 
of temporary deposit, or as a place of permanent deposit. Merely putting the 
body in an open exposed position, as on a bed, would not be such a place. But if 
it be put in a case, or under a bed, pillow, mattress etc. this will be a sufficient 
Morgan and Maepherson, 


Of Hurt. 
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Eighthly, — -Any hurt which endangers life, or which causes the sufferer 
to be, during the space of twenty days, in severe bodily pain, or unable to 
follow his ordinary pursuits. 

Hurt or grievous hurt.— In cases of hurt, it is for the Magistrate to classify 
and to come to a finding of his own, as to whether the hurt was grievous or simple- 
and for this purpose, the Magistrate should examine the medical officer to ascertain 
whether the injuries are o*"! any of the kinds specified in this section. It is not the 
business of the medical officer to decide whether a wound is grievous hurt or not, 
but to describe the fact from which the Magistrate will decide, 4 Cr. L. J, 202. 

**Some hurts which are not like those kinds of hurts which are mentioned in the 
first seven classes, obviously distinguished from slight hurts, may nevertheless be 
most serious. Thus a wound may cause intense pain, prolonged disease, or lasting 
injury to the constitution, although it does not fall within any of these classes. 
Again a beating which does not maim the sufferer or break his bones, may be so 
cruel as to bring him to the point of death. It is clear that such hurts should be 
classed with those which are grievous, and not with hurts, all traces of which dis- 
appear in a few days. Accordingly the 8th clause provides for them. Three 
circumstances are mentioned in the clause, any one of which can make a hurt a 
grievous hurt of that kind, (i) if life is endangered by it, or (2) if severe bodily 
pain is caused for twenty days, or (3) if the sufferer is unable to follow his ordinary 
pursuits for that length of time. The length of time during which he is in pain or 
diseased, or incapacitated for pursuing his ordinary avocations, though a defective 
criterion of the severity of the hurt is the best that can be devised. And it is one 
which may be employed, not merely in cases where violence has been used, but in 
cnses where hurt has been caused without any assault, as by the administration of 
drugs, the placing of ropes across a road, etc. — Morgan and Macphefson, Wounds 
which, though not likely to cause death, must be held to have endangered life 
within the meaning of s. 320. A. I. R. 1923 Oudh. 97=^9 O. L. J. 490=26 O. C. 
18=24 Cr. L. J. 513 = 73 Ind, Cas. 49; see also A. I. R. 1930 Lah. 305 = 3 ^^ 

L, J. 77=!= II L. L. J. 519=120 Ind. Cas. 431. 

Emasculation.— 19 M. 356 1 22 P. R. 1878. 

Sixthly.— i B. H. C. R. loi. 

Seventhly. — Vide 5W. R. 12 ; Rat. Un. Cr. L. 558. 

Eighthly.— F/^^ 19 B. 217 ; 84 Ind. Cas. 438 = 26 Cr. L. J. 294 = 1925 Lab. 297. 

32 i. Whoever does any act with the intention of thereby causing hurt to 

any person, or with the knowledge that he is 
Voluntarily causing hurt. likely thereby to cause hurt to any person, and 

does thereby cause hurt to any person, is said ‘'voluntarily to cause hurt.'* 
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intend 
means 
do so, 
healtli 
infirm 


niusiraiion* 

A intending or knowing himseif to be likely, permanenily to disfigure Z’s face, 
gives Z, a blow which does not permanently disfigure Z’s face but which causes Z to 
sufer severe bodily pain for the space oi twenty days. A has voluntarily caused 

: grievous hurt. ^ ■ 

Scope— The provisions of this section ate very precise and incapable of 
misconstruction. A. magistrate dealing with a charge under this section must decide 
and consider not only whether grievous hurt has been caused, but, if u has been 
caused whether the accused intended or knew himself to be likely to cause grievous 
liurt If he intended or knew himself to be likely to cause simple hurt only, he 
cannot be convicted under s. 32$. 28 hid. Cas. 1907. ‘It is requisite not only 
that the hurt itself should be grievous, but also that the . offender should 
or know himself to be likely to cause a grievous hurt. A man who 
only to inflict a slight hurt may, without intending or expecting to 
fcause a hurt which is exceedingly serious. A push which to a mail ni 
is a trifle may, if it happens to be directed against a diseased part of an 
person, dccasion consequences which the offender never contemplated 
as possible. A blow designed to inflict only pain for a moinent, may cause the 
person struck to lose his footing, to fail from a considerable height and to break a 
limb But it would be unjust to punish the offenders in such cases for results wiucn 
could not reasonably be expected or intended to follow their acts. But if grievous 

hurt of any kind was contemplated, it is immaterial (as the explanation and 
illustration show) whether the hurt caused is the hurt contemplated, provided only 
it is grievous. The result and the intention must to this extent correspond. 

“The offender’s intention may be reasonably proved from his acts. But now, it 
mav be asked, are we to discover what degree of hurt the offender “knows hiinseli to 
be likely to cause’' ? It is not necessary that there should be any hurt of which it 
could with truth be said, this and this alone is the degree of hurt which the offender 
knew himself to be likely to cause, A person who ties a rope across a_ road by 
night may know himself to be likely to cause grievous hurt, even though he thinks 
it on the whole more probable that he will only cause hurt not grievous. He may 
contemplate both at the same time. The duty of the Judge in such case will be, 
not to seek for direct proof of the precise degree of hurt which the oftender thought 
himself likely to cause, but to draw a conclusion from the nature of the act and the 
evidence generally as to whether, among other consequences, grievous hurt might 
not reasonably have been thought likely to ensue from it. If the fair conclusion at 
which he arrives is that nothing more than simple hurt was probably lo^ be anti- 
cipated, then although grievous hurt may unexpectedly have ensued, it will be his 
duty to’convict the offender of causing simple hurt only^'-^Morgan and Macpherson, 
The Law Commissioners say : “We agree with Mr. Bacon what we conceive to 
be his meaning as to the duty of the Judge, that is to say that he is not to trouble 
himself with seeking for direct proof of what the offender thought was likely to 
happen, but is to infer it from the nature of his act, taking him to have intended 
grievous hurt, or at least to have contemplated grievous hurt as likely to occur, when 
he did what everybody knows is likely to cause grievous hurt, and the more certainly 
drawdng this conclusion where there is evidence of previous enmity against the party 
who has suffered. If the act was such that nothing more than simple hurt could 
reasonably be thought likely to ensue from it, then although grievous hurt 
may unexpectedly have ensued, it would be his duty to convict the offender 

of simple hurt only... ....judging that grievous hurt was not in his 

contemplation ; for according to clause 317 (=tthls section) a person can be 
convicted of grievous hurt only when the result and the intention correspond, or 
when grievous hurt has been suffered from an act which was intended to cause 
grievous hurt, though it may be of a different kind.” First Report s. 377. 

Oases. — ^Where B, the accused was much enraged at being turned out of the 
shop whither he had gone for drink, and intended to revenge himself on the man 
who turned him out, and where B hit that man over the head with a slick 
hard enough to fracture his skull. Held that, in the circumstances, B must 
.. . be presumed to have intended either to cause grievous hurt or known that 
likely to cause it, within the meaning of this section. U. B. R. 1911, 
Va,.‘ J* 471^* Where a person intends to 
infila injury upon one person^ but actually inflicts injury upon another, his act 
' coiiiiiltes’thOiOience of hurt or grievdus hurt, within the meaning of s. 321 or 322 
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of the Penal Code, according to circumstances. 3 G. 623«2 C. L. R. 304. The 
provisions of s. 322, Penal Code, are very precise and incapable of misconstruction. 
A Magistrate or Court dealing with a charge of voluntarily causing grievous hurt 
must consider and decide not only whether grievous hurt has been caused, but, if 
it has been caused, v/hether the accused intended or knew himself to be likely to 
cause grievous hurt. If he intended or knew himself to be likely to cause simple 
hurt only, he cannot be convicted under s. 325. U. B. R. (1914), 4th Qr, 35 ==23 
Ind. Cas. ioo7»'i6 Cr. L. J. 431. 


323. Whoever, 


Punisliment 
causing. hurt. 


for voluntarily 


except in the case provided for by section 334, 
voluntarily causes hurt, shall be punished, 
with imprisonment of either description for a 
term which may extend to one year, or with 
fine which may extend to one thousand rupees, or with both. ■ 

Notes.— A criminal prosecution under this section does not abate by reason 
of the deaih of the person injured. 81 ind. Cas. 719. 

The intention or knowledge of the accused can only be inferred from the nature 
aacl extent of the Jnjury. U. B. R. (1897-1901) Vol. I, 316. In executing a writ of 
possession a bailiff can use a reasonable degree of force in order to effect the removal 
of persons bound by the decree and refusing to vacate. So he cannot be convicted' 
under this section where he acts within his rights. 19 C. W. N. 273^.. 42 C, ■313. 
A bailiff can also call upon the decree*holder to help him in removing the judgment- 
debtor, and the decree-holder cannot be prosecuted under this section for helping 
the bailiff. $ Bom. L. R. 977. Where an accused caused hurt intending 
to cause simple hurt and thereby death is caused, he is punishable under 
this section. A. W. N. 1888, 236 ; 5 C. P. L. R. 69 Cr., i P. W. R. 1913 Cr.= 18 Ind. 
Cas. 664 = 14 Cr. L. J. 104= 162 P. L. R. 1913 ; 4 Bom. L. R 879 ; 2 P. W. R. 1908 
Cr. = 77 P. L. R. 1908=57 Cr L. J. 321 ; 41 P. W. R. 1914 Cr. = i6 Cr. L. J. 93 = 26 
Ind. Cas. 1005 ; L. B. R. (1872-1892), 179 ; Rat Un. Cr. C. 67 ; ii P. R. 1880 Cr. ; 

5 W. R. 1913 = 157 P. L. R. 1913 ; 18 W. R. Cr. 29. 

The charge under section 323 should distinctly deny the existence of circums- 
tances constituting a special exception, as the terms of s. 237 of the Cr. Pro. Code 
should prevail in preference to any direction which may be inferred from the forms of 
charge contained in s. 239. Rat Un. Cr. G. 20. In the absence of a charge for an 
offence voluntarily causing hurt and the common object charged for causing rioting 
not specifying the intention to cause hurt, there can be no conviction for voluntarily 
causing hurt under s. 323 of the Penal Code. 13 C. L. J. 329=38 C. 293=9 Ind. Cas. 
955=! 17 Cr. L. J. 169. Person beating public servant is guilty under s. 323 irrespective 
of s 99. A. 1. R. 1927 Lah. 851=28 P. L. R. 290=28 Cr. L. J. 972=105 Ind. Cas, 684. 
offence of causing bodily pain includes the use of force. A. 1. R. 1928 Mad. 18=53 M. 
L. J. 653 = 28 Cr. L. J. 982=105 Ind. Cas. 806. Where death was caused by simple 
injuries without knowing of a deceaseds’ spleen, offence is only under s. 323. A, L R. 
1924 Lah. 218=24 Cr. L. J, 421 = 72 Ind. Cas. 533 ; see also A. i. R. 1929 Lah. 531 = 
30 Cr. L. J. 300=114 Ind. Cas, 442. Where accused commits different offences in 
respect of injuries caused to different persons in the same transaction, separate 
convictions are proper. 149 Ind. Cas. 231 = 11 O W. N. 680=35 Cr, L. J. 935= A. L 
R. 1934 Oudh. 244. 

The act on which an accused person must be punished under s. 323 is the hurt 
which he intended to cause or might be reasonably held likely to cause, by the act 
clone, and not an unfortunate and an entirely unforeseen result of that act. ii P. R. 
1897 Cr. see also 18 W. R. Cr. 29. If in evidence, there is nothing to show that the 
accused was rash, and death has resulted^ from the rupture of a greatly enlarged 
spleen* caused by a slight kick with bare foot, no offence is committed 
except that of voluntarily causing hurt. U. B R. (1892-1896), Vol. I, 217 ; 8 W. R. Cr, 
29 ; 5 W, R. Cr. 97. Where a person intends to inflict injury upon one person, but 
actually inflicts upon another, his act constitutes the offence of hurt or grievous hurt, 
within the meaning of s. 321 or s. 332 of the Penal Code, according to circumstances. 
3 C. 623 = 2 C. L. R. 304. Causing disability fora fortnight is punishable as volun- 
tairly causing hurt. In order to constitute grievous hurt, the disability must be 
for 30 days, i W. R. Cr. 9. A person who is tried and discharged for the offence of 
assault under s. 353, Penal Code, cannot again, upon the same complaint be tried 
for causing hurt 7 B. L, R. Ap. 25=16 W. R. Cr* 3. If the prosecution could 
establish that hurt was caused and that the causing of hurt was a comsnon object 
of the accused, and the persons who caused the hurt were less than ;five in number, 
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ilie persons who caused bun would be liable to pumsliment under section 333 Penal 
Code. !4Cr. L. J. i42»iSInd Cas,'894-=iS5 F* L. R. 19x3^* P. R. 1913 Cr.^^ao 
P. W. R 1913 Cr ; 14 Cr. L. J. 66*18, Ind. Cas. 402*40 C. 511. Where a charge 
under s. 147 has been framed but no charge has ben framed under ^this section 
against an accused he cannot be convicted under this section. iS C. W. N. 
£276*15 Cr. L. J. 704*26 Ind. Cas« 152; see also i8 C. W. N. 1274*16 Cr. 
L. J. 42«=26 Ind. Cas. 634 J 30 C. 2B8 ; 13 Cr. L. J. 593* 16 Ind. Cas. 161. 
But where there has been no failure of justice and the ^ accused ss not 
prejudiced, such conviction was upheld. A. W. N. iSSi, 28. Conviction under 

section 323 on charge under s. 14S is not illegal A. I. R. 1923 Lah. 326* 

26 Cr. L. J. 598*85 Ind. Cas. S22. Section 149 creates no substan live 
offence but s. 147 does. The moment one injury is inflicted, force, is used and 
conviction for s. 147 can be given ; if none are inflicted s. 323 also applies. A’ . R. 
1926 All 225*24 A. L. J. 178*92 Ind. Cas. 463=27 Cr. L. J. 287 ; see 145 

Ind. Cas. 913 = 1933 A. L. J. 1X78=1933 Cr. C. 1417 = A. I R. 1933 All 819 ; A. L R. 

1921 Pat. 432*2 P. L. T. 9T. So in conviction under s. 14? and 323, separate 
sentence is legal 142 Ind. Cas. 3^ = 1933 b/I. W. N. 254=64 M. L. J. 314*34 Cr. L. J. 
273* 56 M. 481* A. 1 . R. 1933 Mad. 338. Offences of assault or causing hurt involve 
breach of peace and order under s. 106 Cr. Pro. Code can be passed without separate 
finding as to breach of peace, 144 Ind. Cas. 954=^933 Cr. C. 981 X933 C* ]• 
1345 = A. I. R. 1933 All 609. Where accused gave only kicks without any intention 
to cause death, offence is only under s. 323- 21 Cr. L, J. 666*57 Ind. Cas. 826 , 
see also A. 1. R. 1925 All 126*26 Cr. L. J. 470*84 Ind. Cas. 150; A. I. R. 1923 
All 87*20 A. L. J. 921*45 A. 142*71 Ind, Cas. 503. Where a police constable 
asked the complaina tt not to create any disturbance on a public road. Upon 
the complainant's declining to do so, he demanded his name and address 
which were not given. The constable thereupon abused, arrested and dragged 
the complainant to the Police Chowkey and detained him there till his name and 
address were ascertained. Held, he cannot he convicted under ss. 220 and 

323 I. P. Code but a conviction can be made under s, 504. 5 Bom. L. R. 597* 

In this case, the accused person struck a man one blow on the head with a bamboo 
yoke and the injured man died afterwards in hospital, principally from the excessive 
use of opium surreptitiously administered by his friend. Held, that as there 
was no intention to cause death, and as the blow in itself was not of such a nature 
as was likely to cause death the offence committed was that of voluntarily caushig 
hurt. L. B. R. (i872“i892); 179 ; see also 2 P, W. R. 1908 Cr.*77 P. L. R. i9o8«« 
7 Cr. L. J. 321 ; I P. W. R. 1913 Cr.*i8 Ind. Cas. 664*14 Cr. L. 3*104*16 
P. L. R, 1913 ; see also 1925 All 126 ; 21 Bom. L. R. iioi. 

Where, being insulted in a drunken brawl, the accused threw do\yn the deceased 
and stampted his feet on his body and death ensued within twenty days, 
the offence was one under s. 323 of the Penal Code, and not under s. 304 
A* Rat. Un, Cr. C. 67, A conviction is not sustainable where death was 
resulted from violence intentionally directed against the deceased by the 
accused, ti P. R. 1880 Cr. The accused, after a trivial domestic quarrel, beat 
Ills wife with a light stick, with the result that she fell down and expired. Held, 
that as all the physical injuries sustained by the deceased were simple hurts, 
the prisoner should properly have been convicted of an offence under s, 323 L P. 
Code, 5 P. W. R. 1913*157 P. L. R. 1913. Where the accused approaches the 
prostrate body of a dying man, kicks him on neck and then presses with his foot 
ihe dying man's head into the ground so that it becomes buried in earth it is a 
serious form of simple hurt for which maximum sentence ought to be awarded. 
A. I R. 1928 Oudh, 282. Separate sentences cannot be passed under ss. 323 and 
326 of the Penal Co<-le in the case of an assault upon a single person. 103 Ind. Cas. 
198*28 Cr. L. J. 662*1 Luck. C. 199* A. I. R. 1927 Oudh. 313. It is by no 
means uncommon for an offence, punishable under s. 323 to require, and set a 
much heavier sentence than one punishable under s. 325.97 Ind. Cas. 1053*27 
Cr. L, J. 1229* A. I R- 1927 Nag. 49- A conviction under s. 147 L F, Code 
cannot be entered into one under s. 323 in the absence of a cbai*ge under that 
section. 87 Ind. Cas. 842*26 Cr. L. J. 1018. Where a police constable is guilty of the 
offence of wrongful confinement, the accused person is entitled to exercise against him 
^ Ms xight of private defence. He cannot therefore be convicted uiader s. 323 for assault- 
constable. 85 Ind. Cas. 44*26 Cr. L. J. 428* A. I R. 1923 All. 34. A 
be convicted under this section for giving a boy 8 or 9 strokes 
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to him by the parents or llie guardians of the school boy to the infliction of such 
reasonable punishment as may be necessary for the purpose of school discipline. 
94 Ind. Cas. 413 = 3 Rang. 66i = A. 1 . R. 1926 Rang. 107 = 27 Cr. L. J. 636. A 
Criminal prosecution under s. 323 I. F. Code does not abate by reason oi the death 
of the person injured. 22 A. L. J, 520=81 Ind. Cas. 719=25 Cr. L. J. 1007 = 1924 
A.'666 ;' see also A. I. R. 1921 Mad. 278=4,4 M., 417=40 M, L. J. 351=23 .Cr, ;L. J. 
■117=65 Ind. Gas. 549 ; but see 25 P. R.^Cr. 1919= 52 Ind. ' Cas. ,797 = 20 Or. L. J. 
717 ; 26 P. R. 1917 Cr. Where the accused were tried for an offence under s. 325 
for inflicting an injury to the knee-cap of the complainant and for no other offence ah 
appellate Court is not justified in altering the conviction under s. 325 to one under 
s. 323, 1 . P. Code, inasmuch as the accused had not been given an opportunity of 
answering the charge in the first instance of inflicting injuries other than the injury 
to the knee-cap. 72 Ind. Cas. 72=24 Cr. L. J. 312. Where a complainant did not 
mention of assault conviction under s. 323 is illegal. 17 Cr. L. J. iii = 1 . P. W. R. 
1916 Cr=32 Ind. Cas. 847 ; see also 20 Cr. L. J. 303=50 Ind. Cas. 351. If accused's 
dog bit complainant he is guilty under s. 289 only. A. I. R. 1923 Rang 147 = 25 
Cr. L. J. 565 = 81 Ind Cas. 53. When the accused only threw stones at a house 
and injured an inmate, he should be convicted under s. 233 and not under s. 
336 as the hurt was the probable consequence of his act. 17 Cr. L. J. 465 = 36 Ind. 
Cas. 145. Where a police constable is guilty of the offence of wrongful conflneroent 
the accussed person is entitled to exercise against him his right of private defence. 
He cannot therefore be convicted under s. 323 for assaulting the constable. 1933 
A 34. Where a constable pursuing some rioters wounded one of them by a gun shot 
whereupon the other assaulted him in the course of an attempt to snatch away his 
gun and thus prevent further harm being done, held^ at that .stage they ware acting 
in self-defence and could not be guilty of an offence under s. 323 of the Penal Code. 
1922 Lab. 75. Unless the evidence is good enough to warrant a clear finding as to 
the fact and as to the guilt of the accused no conviction under ss. 323 aud 325 I. F. 
Code, can be arrived at simply on the ground that enmity has been proved and that 
serious injuries have been caused in the fight. 3 Lah. L.J. 97 = 3 U. P. L. R. Lali. 11 = 
60 Ind. Cas. 55 = 22 Cr. L. J. 199. Where some injuries have been inflicted by the 
accused he was liable to conviction under s. 323 I. P. Code- 59 Ind. Cas. 321=22 
Cr. L. J. 65. An order of an Appellate Court, maintaining conviction for causing 
hurt under s. 323 of the Penal Code, is illegal, and liable to be set aside in revision 
after it finds “that there was probability of an altercation and squabble between the 
parties.'^ 50 Ind. Cas. 351=20 Cr. L. J. 303. A prosecution under s. 323 L P. 
Code, is essentially a personal action and the right to carry on a prosecution under 
this section does not survive to the legal representative of the deceased complainant. 
26 P. R. 1917 Cr. = 3i P. W. R. 1917 Cr. Removing by force a person other than 
judgment-debtor in decree for enjectment and possession is assault within meaning 
of s. 323. A. I. R. 1930 Cal. 720. Where there are serious irregularities in connexion 
with house-search and the person whose house is searched assaults and beats a 
constable, the offence falls under s. 323 and not under s. 332. A- 1 . R. 1930 Pat. 387. 

Procedure. — Not-cognizable — Summons— Bailable-— Compoundable-Triable by 

any Magistrate, 

Charge — I {name and office of Magistrate)^ hereby charge you {name of the 
accused) as follows : — 

That you, on or about the day of at voluntarily 

caused hurt to A. B and thereby committed an offence punishable under 

section 323 of the Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

324. Whoever, except in the case provided for by section 334 , volun- 
. , , tarily causes hurt by means of any instrument 

Voluntarily causing hurt by shooting, stabbing, or cutting, or any instru- 
dangerous weapons or means. ^hjeh%sed as a weapon of offLce, is 

likely to cause death, or by means of fire or any heated substance, or by 
means of any poison or any corrosive substance, or by means of any explosive 
substance or by means of any substance which it is deleterious to the human 
body to inhale, to swallow, or to receive into the blood, or by means of any 
animal, shall be punished with imprisonment of either description for a term 
which may extend to three years, or with fine, or with both. 
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An mstrament etc.— The expression , ‘^an instruments which used as a weapon 
of offence^ is likely to cause death,*’ in this section should be construed with reference 
to the nature of the instrument, and not the manner of its use. U. B. R. (i897»i9oi), 
VoL L 31*. In a case under this section the charge should follow the wording of the 
section, U. B. R. (1897-1901), V. L 318. 

Section 334 .' — This section applies to the case of a person who causes 
hurt on grave and sudden provocation to the person giving the provocation, i B. 
H, C. R, 17. 

Object. — The object of this section is to make a simple hurt more grave and 
liable to more severe punishment 7 M, H. C, App. IL. ^‘The means used to inflict 
the hurt indicate great malignity. A blow with the fist may give as much pain and 
cause as lasting injury as cutting with a knife or branding with a hot iron. But in 
most cases, the offender who has used a knife or a hot iron is a far worse and more 
dangerous member of society than he who has only used his fist The hurt actually 
indicted may not, according to the classification of hurts, be a grievous hurt. Yet, on 
account of the mode in which it is inflicted, it deserves^ to be punished more severely 
than many grievous hurts. The administering deleterious or stupefying drugs with 
the view to commit an offence is made punishable by a subsequent section {vide section 
328). The mere administering any such deleterious thing, where the object or inten- 
tion is not apparent, may be an offence within this section. — Morgan and Macpher- 
son. Causing hurt on grave and sudden provocation is not an offence under this sec- 
tion. I B. H, C. R. 17. But a charge and finding in case of causing hurt under this 
section, need not contain a negation that the hurt was caused on grave and sudden 
provocation. 4 M. H. C. R, Ap. 5. Husbands have no right whatever to chastise 
their wives, even with small canes or bamboos. L. B. R. (1872—1892), 421. A hus- 
band, causing hurt to his wife in order to constrain her to obey a demand of his to 
return to his house, will not be guilty of an offence under s. 330, which, apparently, 
refers to some demand in respect of property. In this case, as the husband slightly 
cut his wife with an instrument of stabbing or cutting, it was held that he was guilty 
under s. 324, Penal Code, n M. 257 = 1 Weir. 336. An accused can not be convict- 
ed under this section where a charge of affray has been framed against him. 4 L. B. 
R. 237 — 7 Cr. L. J. 498. It is wrong to say that no offence is committed by an accused 
person who strikes a blow under provocation. 6 Cr. R. 157=94 Ind. Cas. 142 = 27 
Cr. L. J. 574 ; A. I. R, 1930 Cal. 720. Simple injury caused by cntting weapon falls 
under s. 324, not under s. 326. 1930 Lah. 950 ; see also 34 Cr. L. J. 271 = 141 Ind. 
Cas. 861 = 15 N. L. J. 46 ; 145 Ind. Cas. 702=1733 Cr. C. 549=34 Cr. L. J. 1051 = A. 
I. R. 1933 Lab. 315 ; A- I. R. 1933 Oudh. 269=1933 Cr. C. 596. A person convict- 
ed both under ss. 324 and 148 I. P. Code can be sentenced only under one or the 
other of the two sections. 35 P. L. R. 587= A. I. R. 1934 Lah. 614. 

Procedure.— Cognizable— Summons— Bailable— Compoundable — When permis- 
sion is given by Court— Triable by Court of Sessions, Presidency Magistrate or Magis- 
trate of the first or second class. 

Cbarge.— Same as in section 323, only after A. B. add the name of the instru- 
ment with which the hurt is caused. 

325 . Whoever, except in the case provided for by section 335, volun- 

^ . -I tarily causes grievous hurt, shall be punished 

cS grTevothun with imprisonment of either description for a 

^ * term which may extend to seven years, and shall 

also be liable to fine. 

Number of accused. — Where a number of accused intended to beat the com- 
plainant but grievous hurt was inflicted. Held^ that it must be proved, before any 
one could be convicted under this section that the common object was the iniention 
to cause grievous hurt or the knowledge that any one of them might be likely to cause 
grievous hurt in the course of the beating which they intended to give to the com- 
plainant. 15 Cr. L. J, 192 ; 5 W. R. Cr. 12 ; 6 P. R. 1901 Cr ; 83 Ind. Cas. 589 j 
1923 Lah. 35. 

;/; • * Scope.— To establish an offence under this section, it is necessary to prove that 
tW grievous hurt, as described in s. 320, has been caused by the accused and was 
voluntarily. ^ 12 W. R. Cn 25 r2i P. R. 1889 Cr ; 23 W. R, Cr. 65. A dis- 
cbns^^ grievous hurt. 1 W, R. Cr. 9. When there is neither 
that the injury inflicted in an assault will or can 
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cause death, the offence is not culpable homicide not amounting to murder, but 
voluntarily causing'* grievous hurt. 2 W. R. Cr. 39 ; 5 C. P. L, R. Cr. 41 ; Rat. Un. 
Cr. C. 558 ; \2 Ind. Cas. 296=12 Cr. L. J, 528 = {iQri) 2 M. W. N. 1888. 

When one man takes away the lire of another, he should prove circumstances, if 
any, justifying his doing so. Even if the act is done in exercise of the right of private 
defence, it lies upon him to show that he did not exceed that right 8 C. W. N. 714 
= I Cr. L. J. 708. The right of private defence cannot be successfully invoked by 
men who voluntarily and deliberately engage in fighting with their enemies for the 
sake of fighting, as opposed to the case where men are reluctantly forced to use vio- 
lence in order to protect themselves from violence offered ■ to.them. ■ 17 Bom. L. R. 
888 = 3 Bom. Cr. C. 100, Where a person has sexual intercourse with a girl of little 
over twelve years of age, with her consent and thereby causes grievous hurt to her, 
he commits an offence under' section 325 I. P. Code, and is not protected by s. 80 or s. 
88 of the same Code. 12 C. P. L. R.' Cr.' ii ; see also 18 C. 49. On a finding that 
the acciissed enlarged, with 'murder had no .intention of killing the deceased or per- 
haps of badly injuring him, /ieid thd.t the accused could not be convicted of murder or 
culpable homicide not amounting to morder and that, as there was not present in the 
mind of the accused any thing more than a knowledge that he was likely to cause a 
grievous hurt, the accused was guilty only of an offence under s. 325. 18 P. R. 1893, 

Cr I see also 18 C. W. N. 1279=15 Cr. L. J. 709 = 26 Ind. Cas. 157 ; A. W. N. 1892, 
105 ; 30 A. 568 = A.' W. N, 1908, 243 = 4 M. L, T. 402 = 8 Cr, L. J. 383 ; U. B. R. 
(1897—1901) Vol 1, 293; Rat. Un. Cr. C. 398 ; A. W. N. 1881. 172. Where in a 
case of robbery attended with death, there was no intention to cause death 
or such bodily injury as was likely to cause death, the proper conviction 
would be for voluntarily causing grievous hurt in committing robbery and not for 
voluntarily causing hurt in committing robbery. 6 W. R. Cr. 16. The conviction 
of an accused person, who emasculated himself under s. 309, Penal Code was held 
to be illegal and that he could not be convicted of causing grievous hurt to himself 
under s. 325. 22 P. R. 1878 Cr. Where for the purpose of facilitating robbery, 
dhatura was administered by two persons to certain travellers in consequence of 
which one of the travellers died and others were made seriously ill, it was held that, 
in respect of the traveller who died, the offence committed was that punishable under 
s. 335 of the Code. A. W. N. 1908, 243 = 30 A. 568 = 8 Cr. L. J. 383 = 4 M. L. J. 402. 
The offence of voluntarily causing grievous hurt cannot legally be compounded, r B. 
147. An accused person charged with the offence of grievous hurt should be 
committed for trial to the Sessions Court i B. H, G. loi. The mere fact that the 
accused who has been convicted of grievous hurt, is a man of bad character would not 
justify an enhanced punishment 49 P. R. 1873 Cr. When the accused persons were 
charged under s. 325 L P. Code read with s. 149 and the charge under section 149 
fails they cannot be convicted under s. 325 alone. 16 C. W. N. 1077= 15 Ind. Cas. 
646= 13 Cr. L. J. 502. Offence of causing grievous hurt is not an offence against 
public peace. A. I. R. 1923 Oudh. 37 = 24 Cr. L. J. 491 = 72 Ind. Cas. 955. Convic- 
tion under s. 325 is proper in case of causing death of child by accident while 
beating his mother. A I, R. 1924 Oudh. 228 = 24 Cr. L. J. 789=74 Ind. Cas. 533. 
An accused who is proved to have struck the deceased with a laihi on the head and 
caused a fracture of the skull which resulted in death is guilty under s. 325. 20 Cr. L. J, 
I39==3 Bat L. J. 636=49 Ind. Cas. 171 ; see also A. L R. 1925 Oudh. 135=11 O. L. J. 
363 = 25 Cr. L. J. 1145 = 8! Ind. Cas. 969 ; A. LR, 1925 Bah. 559=26 Cr. L. J. 1118 = 7 
L. L. J. 573 = 26 P. L. R. 430=88 Ind. Cas. 286. Where intention to cause death is 
absent conviction should be under s. 325, A. I. R. 1928 Oudh. 36 = 2 Luck. 433=4 

0. W. N. 337 ; see also A. 1. R. 1927 Lah. 217 = 8 Lab. 521 = 28 P. L R. 559=28 Cr. 
L. J. 266=100 Ind. Cas. 234 ; A. I. R. 1929 Lah. 178=30 Cr. L. J. = Ind. Cas. 
433 ; 1930 W. N, 74 = 31 Cr. L. J. 477=123 Ind. Cas, 43. Conviction in alternative 
under ss. 325 and 304 Part 2, is not proper. 146 Ind. Cas. 221 = 1933 Cr. C. 112 = A, 

1. R. 1933 Lah. 865, Where the common object of the unlawful assembly is to 
abduct and murder S, but grievous hurt is caused to G by some, others are not liable 
for the offence under s. 325. 143 Ind. Cas. 55 = 10 O. W. N, 7 = 1933 Cr. C. 279= 
34 Cr, L. J. 498 = 8 Luck. 301 = A. I. R. 1933 Oudh. 148. Before framing charge on 
20 days’ rule, Court should see that there is some evidence of injured person being 
in severe bodily pain or unable to carry on ordinary avocations for that period. 
Merely laying in hospital for that period is not sufficient. 134 Ind, Cas. 829 = 32 Cr. 
L. J. 1254= A. 1. R. 1931 Lah. 1280. Where the accused is prejudiced by not having 
notice of facts which constitute ingredients of offence his conviction of such offence 
must be set aside. A. I. R. 1933 Mad. 843=65 M. L, J, 723 — 3^ M. L. W. 760. 
Great caution should be exercised in cases under s. 325 read with s. 147 so as to 
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prevent iirnoceiit persons uemg pimisbeci. 133 imi. uas. ^(>5-32 r,. L, R. 405'^32 
Cr. L. J. 1079- A. L R. 193^ 4^5* 

Where the accused gave a blow to the deceased which caused his deatlL without 
any intention to kill, or to inflict bodily injury likely to cause deaths or with the 
knowledge that the death must be the probable result, he was neither guilty of 
murder nor of an offence under s. 304 A, but was merely guilty of voluntarily causing 
grievous hurt. 3 A. 776«A. W. N. i88is I32«6 bid. Jur. 264. ^Where the convic- 
tion is for causing grievous hurt, the record must show under which of the categories 
0! ^‘grievous hurt’’ specified in s. 320 Penal Code, the^oSence falls, i W, R. Cr- 
Letters, 5, When accused persons are acquitted of rioting, they cannot be properly 
convicted of grievous hurt under s. 325, by the application of s. 149 of the Peiml 
Code, when it is not found that those persons, or any one of them were members of 
an unlawful assembly. 27 C. 566=*4 C, W. N. 546. A resistpee to the execution 
of an illegal warrant does not render perssons liable to cooviction under s. 147, but 
when the right of resistence is exceeded and a severe injury, not called for, is inflicted, 
the person who inflicts such injury may be convicted under s. 325. 29 C. 244==*.?', 
C. W. N. 164. Where the accused armed with sticks (the size of which is not known) 
gave blows, which fell on the temple of the deceased in consequence of which he 
died four days after, it must be inferred that the accused did not intend to cause 
death but only grievous hurt, and a conviction for this offence only can be 
sustained. (1911) 2 M. W. N. 188—12 hid. Cas. 296^ 12 Cr. L. J, 528 ; rS F. R. 
1893 Cr. ; A. W, N. 1892, 105 ; A. I. R. 1929 Lah. 863 ; 30 P. L. R. 171-114 bid. 
Cas. 704*= A. 1. R. 1909 Lah. 456. 

A member of an unlawful assembly, some members of which have caused 
grievous hurt, can be legally punished for the offence of rioting as well as the oifence 
of causing grievous hurt. 7 A. 4T4-A. W. N. 1885, 105 ; S. C. 125 Oudh ; A, 1. R. 
1924 Rang 291 = 3 Bur. L. J. 49=25 Cr. L. J. 1305 = 82 bid. Cas. 473- When a man 

has been struck on the head and a fracture caused, to surround him and beat him 

with toto is to cause hurt which endangers life. 104 hid. Cas. 708 = 28 Cr. L. ]. 
868. A poor old sweeper went out towards the latter part of the night and was 
taking cowdung cakes belonging to the accused’s master when the accused fell on 
him with a dan^' beating him severely oh the head and arms, whereby the arms were 
disabled completely. There was no evidence whatever that the accused had aiiy 
intention of killing the sweeper. Held, that the accused could not be convicted under 
s. 308 but was guilty of an offence under s. 325. 103 Ind. Cas, 907 = 28 Cr. L. J. 619. 
A person can be convicted for grievous hurt only when the effect of the injuries 
inflicted by him actually lasts for 20 days but not when tbs sufferer dies before the 
period has expired. 84 Ind. Cas. 538=26 Cr. L. J. 394 ; A. I. R. 1925 Lah. 297. 

For an offence under s. 325 I. P. Code a sentence of fine alone is legal 83 Ind. 

Cas. 587 = 26 Cr. L. J. 61 = A. I R. 1924 Oudh. 334 Where in a trial of the accused 
for offences under the Penal Code, ss. 147 and 325, the Court sanctions the compro- 
mise of the charge under s. 352, the prosecution for the offence under s. 149 does not 
if so facto kil If in such a case the circumstance require it, the Court can discharge 
the accused in respect of the charge under s. 147. 26 P. L. R. 35 = 86 bid. Cas. 62 = 
29 Cr. L. J. 686= A. I. R. 1925 Lah, 474. Where a joint attack was made by two 
men armed with Jatrees on another who died of the injuries received. //<?///, that 
there can be no doubt that there was a common intention to cause grievous hurt 
or that at least they knew it was likely that grievous hurt would be caused, and that 
the accused were guilty under s. 325, though in the absence of clear proofs as to 
who caused the fatal injury neither of them could be convicted under s. 304. 7 Lah. 
L. J. 44-86 Ind. Cas. 341 = 26 Cr, L. J. 57 = A. I R. 1925 Lab. 318. Where it is 
proved that the deceased and his party attacked the accused who acted in the 
exercise of his right of private defence and is not shown that the accused in causing 
grievous hurt had not exceeded the right of private defence, he ought to he acquitted 
of any offence under s. 325 1. P. Code. 83 Ind. Cas. 589=1924 Oudh. 334, If it Is 
not shown which of the two appellants dealt the blow which caused grievous hurt, 
both the accused cannot be convicted of an offence under s. 325, unless they had 
a common intention of causing grievous hurt. 1923 Lah. 35. Where three men 
attacked another with dangs and caused two separate grievous hurts. Held, both 
wer^s. liable under 5, 325. A. l,’R. 1924 Lah. 555 = ^ L- L, J. 268=26 Cr. L, J. 
653=85 Ind. Cas. 941 ,* see also A. I R, 1922 Lah. 394=24 Cr. L. J. 451 = 72 bid. 
pks* 611'; "A. I. R. .1925 Lah. 117=6 L. L. J, 385 = 26 Cr. L f. 753=86 Ind 
A.I,R. 1934' 33S 1 ^4 ^^^6. Cas, 861 =26 Cr. L. J. 381=6 L. L, J.=3i7 ; 

Cr. L. |; 691 = 81 Ind. Cas. 179. Two persons making 
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concerted attack on deceased are both guilty although it is not proved that one of 
them struck any blow. 144 Ind. Cas. 300- 1933 Cr, C. 547== 34 P. L. R. 699=34 
Cr. L. J, 724 = A. !. R. 1933 Lah. 313 ; see'^aiso A. I. R. 1931 Lab. 538 = 32 
P. L. R. 537=32 Cr. L. J. 1083 I 35 Cr. L. J. 467=147 Ind. Cas. 734=11 O. W. 
N, 32=1934 Cr. C. 257 = A, I. R, 1934 Oudh. 87; A. I. R. 1934 Oudh. 251 = 
1934 Cr. C. 710=11 O. W. N. 698 = 35 Cr. L. J. 943-149 Ind, Cas. 343 ; A. 1 . R. 
1934 , Lab. :486= 1934 Cr- 767-3S Cr, L, J- 1355 = 151 Tnd. Cas. 391. It is 
illegal for a Magistrate who is seized of the case regarding offence under s. 325 
1. P. Code to make reference to another Court for instructions whether to 
accept a compromise or not. A. I. R. T925 Lah, ,226. 

Where there were 3. persons on the ^ side of th.e. appellants and only dwo on the 
side of the deceased, who;' accidentally, received injuries on the head it was not ' clear 
from whom and subsequently died, the presumption' is. that the, appellants were the 
first to attack and were not acting in self-defence. They committed an offence under's. 
325 and not under s. 304. 3 Lah. L. 589=67"'^. , Cas. 817=23 Cr. L.'J, 465.; An' 
offence under s. 325, Penal Code, is compoundable with the permission of the Court, 
but the only person who can compound is the man who is hurt. Where, therefore, 
the man who is hurt dies of the injury, the case cannot be compounded by the heirs 
of the^ deceased. 13 A. L. J. 630=37 A. 419=16 Cr. L. J. 586=30 Ind. Cas. 138.' 
The right of private defence cannot be successfully invoked by' men who volunta- 
rily and deliberately engage in iighting with their enemies ' for the sake of fighting 
as opposed to the case where men are reluctantly forced to use violence in order to 
protect themselves from violence offered to them. 17 Bom. L. R. 888=3 Bom. Cr. 
Cas, 100. Accused who had dispute with his wife because she ran away to her 
father’s housej beat her with a stick after her return as a result of which she died 
two days later. He was convicted under s. 325 for causing grievous hurt to his 
wife and was senten<'ed to three years’ rigorous imprisonment. A- I. R. 1930 Bom. 
593. Where two or more persons are tried for simple hurts, and a grievous hurt 
caused by a stone thrown from an unknown distance, even were it definitely held^ 
that a certain man was identified as the person who threw the stone, no extra 
punishment would be called for unless the stone is thrown at quarters. 

For mere throwing of stone is not as serious an offence a;s the wielding of a lathL 
A. L,;"R.,'i 930 Lah. 'xoS 4 .''„' 


Sentence. — In matter of petty character sentence of fine without imprisonment 
though itregular is adequate and High Court will not interfere in revision. 142 Ind. 
Cas. 624=14 P. L. T. 7^ = 34 Cr. L. J. 407 = A. 1 . R. 1933 Bat ; 79 » <^ase of 
grievous hurt, but not of serious character committed under misguided zeal of 
helping employer, held sentence of three years' rigorous imprisonment is sufficient 
10 O. W. N. 482 = 1933 Cr. C. 596 = A. I. R, 1933 Oudh, 269 ; see also A. I. R. 1934 
Lah. 111 = 35 Cr. L. j. 1456. Where some accused caused death of person, while 
others were only members of unlawful assembly and did not take part in attack on 
murdered man, the former were sentenced to seven years’ rigorous imprisonment 
while the latter were sentenced to five years. 134 Ind. Cas. 1041 = 33 Cr. L. J. 1 = 
1931 Cr. C. 75 ^= 3 S C. W. N. 345 = ^. I. R, 1931 Cal. 606. 

Procedure. — Cognizable — Summons— Bailable— Compoundable, when permission 
is given by Court — ^Triable by Court of Sessions, Presidency Magistrate or Magis- 
trate of the first or second class. 

Charge. — I {name and office of Magistrate, etc.^) hereby charge you {name of 
the accused) as follows 

That you ,on or about the day of at ^ voluntarily caused 

grievous hurt to A. B. and thereby committed an offence punishable under section 
325 of the Indian Penal Code, and within my cognizance (or the cognizance of the 
Court of Sessions or High Court). 

And I hereby direct you to be tried on the said charge by the said Court. 

326 . Whoever, except in the case provided for by section 335, voiuii- 
, . tarily causes grevious hurt by means of any 

instrument for shooting, stabbing, or cutting, 
^ rfr ^ ^ iostrument which, used as a weapon of 

^ , offence, is likely to cause death, or by means of 

fire or any heated substance, or by means of any poison or any corrosive 
substance, or by means of any explosive substance, or by means of any sub- 
stance which it is deleterious to the huraaiv ^body to inhale, to swallow, or to 
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receive into the blood, or. by means of any animal, shall be punished,, with 
traiispottalion for , life, or with imprisonment of 'either description for a term 
which may .ex.leod, to^ ten years,:' and sh.all also be liable to fine. 

Scope.— The section can .only apply to' a, person %vlio does a substantive act 
himself, and 'infiicts a blow wdiich' causes '-grievous hurt as defined in the Code., 6 C. ' 
W.N.98.: ,, ; , '. : '/ 

The cri'me mentioned in .the section requires severe repression, -and' w'liere grievous 
hurt is caused it usually calls for' a heavy sentence. Where some aggravating circum- 
stance exists to which the law attaches a severe punishment^ such as the use of a 
deadly weapon, it is the duty of the court to ascertain the aggravating circumstance 
and not to assume jurisdiction by ignoring it, and then by passing a sentence for a 
minor offence, defeat the plain intention of the Law. L. B. R. (1873-1891), 182 ; See 
also, 20 F, R. 1915 Cr. Sections 335 and 326 like the two sections immediately 
preceding provide the ordinary punishment, and punishment under certain ^ aggravat- 
ing circumstances, of the offences mentioned — the two latter sections applying to the 
case of rausing ‘‘grievous hurt,’’ and the two others to the case of “hurt."’ Many 
acts made punishable under the preceding provisions may approach closely in 
character to those deliberate attempts to commit culpable homicide which are 
punished by sections 307 and 308. Such attempts, when hurt is caused by them, 
are distinguishable from the oiOfences here punished, — becanse in the former, the act 
done is intended or known to be likely to cause death : whereas nothing more than 
hurt or grievous hurt is contemplated in cases falling under the present sections. But 
it may happen that the same act and the same circumstances which satisfy the 
Court that hurt or grievous hurt has been voluntarily caused, are equally cogent to 
show that the intention of the accused was to cause desith. Mo r£'m and Macpherson* 
A person urged another to attack the complainant, and such other person cut the 
complainant in the fore-arm with a clasp knife, while the former threw sticks at him. 
It appeared from the evidence that there was no proof that the latter had the knife 
in his hand at the time of the former’s urging him on, nor was there evidence that 
the former knew in any other way that the latter would be likely to use the clasp 
knife, Held^ that the former could not be convicted of abetting the offence of causing* 
grievous hurt wfith a dangerous weapon under s. 326, Penal Code, but that he would 
only be convicted of abetting an assault 4 L. B. R. 271 = 8 Cr. L. J. 472. Where 
a person caused grievous hurt by means of chhavi in excess of his right of private 
defence he can be convicted under this section. 29 P, W. R. 1914 Cr.= 182 P. L. R, 
1914=15 Cr. L. J. 540 = 24 Ind. Cas. 948. Where the accused in the course of a 
quarrel, stabbed the opponent in four places out of which he died, held, that in the 
absence of any evidence to show the character of the wounds inflicted, and whether 
death was the probable result of the wounds, the accused could not be convicted of 
culpable homicide, but should have been convicted of voluntarily causing grievous 
hurt with dangerous weapon. L. B. R. (1872-1892), 463. A person cutting his wife's 
nose and eai's with a razor and her gut with a pair of scissors, is guilty of the offence 
of voluntarily causing grievous hurt with an instrument of cutting and the offence is 
not therefore, compoundable. 19 P. R. 1902 Cr. To constitute an offence under s. 
326 of the Penal Code, the act must have been done ‘‘voluntarily." That is the 
very essence of the offence, 13 C. W. N. 530 = 7 Cr. L. J. 362. Before a conviction 
for the offence of grievous hurt can be passed, one of the injuries defined in s. 320 
must be strictly proved ; and the eighth clause is no exceptions to the general rule 
of the law that a penal statute must be construed strictly. 19 B. 247, Where the 
accused struck two blows, one of them severe and the other slight on the head of the 
deceased, and the deceased died in consequence, keld^ that it was safer and sounder 
to convict the accused under s. 326 than under s 304 of the Indian Penal Code. 1x5 Ind* 
Cas. 66=30 Cr. L. J. 378=A,I.R, 1929 Lah. 37. Where the accused shot the deceased 
at his thigh and the latter died after ailing for two months and it appeared that he 

.would not have died but for an attack of dysentry, held^ that the accused 

was liable to be convicted under s. 326 and not under s; 300. tt Lah. L. J. 
44 = A. I. R. 1929 Lah. 433. See also A. I, R. 1934 Lah. 368=^034 Cr. C. 
617=35 Cr. L. J. 1283=151 InJ. Cas. 238; A. I, R 1931 Lah. 103. Where 

blows are dealt with ialhis, intention to cause grievous hurt is presumed. 

A. I.R. 1922 Nag. 141 = 23 Cr* L. J. 313 = 66 Ind. Cas. 665 Where there 
,-is no premeditation and the accused infficts an injury on abdomen with pen- 
-h knife on sudden provocation, offence is under s. 326. A. I. R. 1924 Lah. 234=24 
Ind. Cas. 695.. 5. see also., A.,L R. ,„ 1922 Lah* ,2,6=3 b- b. J. ,58,1 =22 ,, , 
j 5 s 8 » Cas. 450; At I/R. 1933 Lah. 733 * Where in an unlawful 
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assembly, substantive offeiiee under s. 326 are committed in prosecution of common 
object by some all can be convicted under s. 326 read with s. 149 even though no 
conviction under s. 148 is passed, 1933 W, N. 109— 1933 M. Cr. C. 75 = A. L R. 
1933 Mad. 842. A conviction under s. 326 ought not to be passed on the uncorro- 
boraied dying declaration of the deceased person, ii Mys. L. J. 328. 

In a prosecution for an offence under s, 326, I. P. GodCj a lenient sentence should 
be inflicted where the eye-witness did not profess to see the beginning of the fight 
and consequently it is impossible to say whether any provocation was given and 
to what, extent ' 30 P. L. R. 582. 

Where a person was charged under ss. 326 and 149, he can be convicted under s, 
326 read with s. 34 where it was proved that the accused being present and armed with 
a deadly weapon gave an order to other persons armed with deadly weapons to assault 
the complainant. 113 Ind. Gas. 676 = 30' Cr‘. L. J. 205= A. I. 'R. 1929 P. II ; see also 47 
M. 746 = 35 M. L. T. (H.' C.) 21 = 82 Ind. Gas. 465= 1925 Mad, i =25 Gr. L. J. 1297 = 
47 M. L. J. 221. Where the Gourt had been able to make up his mind definitely 
about the actual persons who caused the injuries sustained by the complainants and 
there was delay in making their complaint a conviction can not be sustained. 1923 
Lah. 447. The accused were charged with offence under s. 326 read along with s. 
149. They were acquitted on the latter charge as the alleged motive was not con- 
vincing and the common object was not made out. Held^ this does not prevent a 
conviction being bad under s, 336 1 , P. C. if grievous hurt was caused. 74 Ind. Gas. 
717 = 24 Cr. L. J. 813. Where accused were charged separately with having entered 
complainant’s house and cut off his ears and removed his ear-rings and there was no 
specification of a common intention to inflict grievous hurt ; held^ that as the identi- 
fication of the person who inflicied the grievous injury was not made out, and as 
there was an absence of common intent, the conviction under s. 326 was bad, for 
which must be substituted convictions under s. 323. 47 Ind. Gas. 445= 19 Cr. L. J. 

929. Where an accused was found guilty of having cut off his wife’s nose by a razor 
he should be convicted under s. 326. 20 P. R. 1915 Cr.=39 P. W. R. 1915 Cr. 
Where deceased struck on hand with thakwa died of septiceemia long after wound 
was indicted and after keeping normal temperature and the injury by itself could not 
be called dangerous to life. In this case the offence was held to fail under s. 326 
and not under s. 304. A. I. R. 1931 Lah. 103, Wound on neck with sharp-edged 
weapon is dangerous to life, but it is not sufficient in itself to cause death. A. I. R. 
1930 Lah. 305. Fact that quarrel during which deceased gets fatal wound is sudden 
and arises in heat of passion is mitigating circumstance in favour of accused. A. 
L R. 1930 Lah. 31 r. Where blows on head causes death a sentence of five years’ 
rigorous imprisonment was held proper, A. I. R. 1930 Bom. 483. A person causing 
injury so as to endanger life, is presumed to know that he would cause death. A. 1 . 
R. 1930 Bom. 483. Blow with spear on fleshy part of body is not necessarily fatal 
and the off^ence does not fall under s. 302 but under s. 326. A. i. R. 1930 Lah. 950= 
129 Ind. Gas. 483= 1930 Gr. C. 1046. In case of mutual infliction of injury on each 
other conviction should be under s. 326 and not under s. 307. A. 1 . R. 1925 Rang. 
133 = 2 Rang. 558 = 26 Gr. L. J. 409=84 Ind. Gas 1049 J see also A. I. R. 1929 Pat. 
523=1929 Cr. C. 283 ; 1 51 Ind. Gas. 760=35 Cr. L. J. I 407===36 P. L. R. 88=1934 
Cr. C. 763 = A.LR. 1934 Lab. 477. In case of joint assault with deadly weapon common 
intention is presumed. A. L R. 1924 Lah, 216=24 Cr. L. J. 401 = 72 Ind. Gas. 513. 

Procedure. — Cognizable — Summons Not-bailable — — Not-compoundable 

Triable by Court of Sessions, Presidency Magistrate or Magistrate of the first class. 

Charge. — The same as in section 325, only after A. B. add the name of the 
instrument with details. 

327 . Whoever voluntarily causes hurt for the purpose of extorting from 
Voluntarily causing hurt to the sufferer, or from any person interested in the 
extort property, or to constrain sufferer, any property or valuable security, or of 
to an illegal act. constraining the sufferer or any person interested 

in such sufferers, to do anything which is illegal, or which may facilitate the 
commission of an offence, shall be punished with imprisonment of eitlier descrip- 
tion for a term which may extend to ten years, and shall also be liable to fine. 

Soope.—The bodily hurt is inflicted by way of torture. The execrable cruelties 
which are committed in India by robbers, dacoits etc., for the purpose of extorting 
property, or information relating to property, render a severe punishment necessary. 
The section applies not only to such cases, but to all cases in which the hurt is for 
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purpose of extorting, or compelling against the sufferer’s consent, the delivery of 
properly, notwiihsianding that the offender may have a valid claim or liilc to such 
properly and 3facpkersmt, Torture by means of stinging rallies, the effect 
of wlhdi was to extort property, is an offence under ibis section, ih W. R. Cr. 8. 

Person interested in the sufferer.— Any tie of blood relationship, marriage, 
service, or even friendship, seems sufficient The Court must asceriaiii for wliat 
purpose the suffering was caused, whether It was directed wholly at the sufferer or af 
another through him. Besides the purposes above referred to, of extorting properly 
or iiiformaiioii relating to property, another purpose may be to consirain to any 
illegal act. Morgan and Maepkerson, 

Procedure.— Cognizable— -“Warrant — Not* bailable — ^Nol-Compoundable— Triable 
by Court of session, Presidency Magistrate or Magistrate of the first class. 

Separata conviction. — It is doubtful whether separate coiivioiioas under s. 
147 ‘Did this section are legal. 8 C. L, R, 390. 

328 . Whoever administers to, or causes to be taken by, any person 
Causing hurt l^y means of any poison or any stupefying, intoxicating, or 
poison, &c. with intent to unwholesome drug, or other thing, with intent to 
commit an offence, ^ cause hurt to such person, or with intent to 

commit or to facilitate the commission of an offence or knowing it to be 
likely that he will thereby cause hurt, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also be 
liable to fine. 

Scope.— In order to convict a person of an offence under this section mere 
administration of the drug will not do. There must also be evidence to show 
that such administration was with the intent specified in the section and to cause- 
injury to the person to whom it was administered. 15 Cr. L, J. 512 : 25 Cr. L. J. 
517 ; 46 A. 27 ; 4 Bom. L. R. 425 ; i Weir, 335 ; 30 A. 568 ; A. 1 . R. 193 ^ 
346=32 Cr. L. J. 1228=134 Ind. Cas. 639 ; 60 Ind. Cas. 50=22 Cr. L. J. 194=3 
L L. J. 191. “This offence is complete although no hurt is caused to the person 
to whom the poison or drug is administered. It is sufficient if he is induced to 
take it by a person who has any such intention as is specified in the section or 
who knows that it is likely to cause hurt. A person who knowingly cause another 
to take poison, may be presumed without further proof to intend to cause hurt 
unless he is able to show satisfactorily a good intention, e. g , that it was adminis- 
tered in good faith medicinally. Stupefying, intoxicating, or unwholesome drugs 
or liquors may often be given and taken by those who know their qualities, or 
who have no intention to cause hurt or to commit an offence by means of them. 
Where such things are administered, the criminal intention, which is an essentia! 
portion of the offence here defined, should be made to appear to the satisfaction 
of the Court. The sale of intoxicating or unwholesome liquor or drugs by persons 
who know their qualities, and that they are likely to cause hurt, is not, it seems, 
an oifence falling under this section,”— Morgan and Maepherson, 

Hurt. — In order to constitute an ofience under the section it is not necessary 
that the hurt should be caused to any particular person intended or that the person 
injured or likely to be injured should have been previously known. 5 B. H. C. 
Cr. 50 ; 5 L. B. R. 79. The accused called in a “ medicine man'* to detect a case 
of theft. The latter told the accused that he could administer the juice of some 
leaves to all the villagers, and that it would cause the belley of the thief to swell. 
The medicine man mixed some drug with the juice in the presence of the accused 
and those who took the medicine really submitted themselves to the ordeal Three 
of them showed symptoms of having been poisoned and suffered severely for upwards 
of a fortnight. Held, the accused had committed an offence under s. 328, for 
having caused an unwholesome drug likely to cause hurt to be administered, i 
Weir- 335. The words “or other things* in s. 328 of the Penal Code must be 
referred to the preceding words and be taken to mean “unwholesome*" or ‘*other 
thing’’ and not other thing simply, i W. R. Cr. 7. The offence of administering 
deleterious drugs, when life was not endangered, is punishable under s, 328, Penal 
Cdde, and not as for grievous hurt under s. 326. 4 W. R. Cr. 4. 

Prooedoire.— Cognizable — Warrant— Not*bailable — Not-compoundable— Triable 
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329. Whoever voluntarily causes grievous hurt for the purpose of extort- 
. . ing from the sufferer, or from any person inter- 

hL to ested in the sufferer, any property or valuable 

constrain to an illegal act. security, or of constraining the sufferer or any 

person interested in such sufferer to do anything 
that is illegal, or which may facilitate the commission of an offence, shall be 
punished with transportation for life or imprisonment of either description for 
a term which may extend to ten years, and shall also be liable to fine. 

Note 3 .— Fk¥^ notes under s. 327, Grievous hurt under the like aggravated 
.ciTcumstaiices.is here made piinishable. 

Procedure.— -Cognizable— Warrant-“Not-compoundabIe-”Not-bailabie — Triable 

by Court of Session. 

330« Whoevei: voluntarily causes hurt for the purpose of extorting from 
Voluntarily causinghurt to ex- sufferer, or any person interested in the 
tort confession, or to compel confession or any information 

restoration of property. which may lead to the detection of an offence 

or misconduct, or for the purpose cf constrain- 
ing the sufferer or any person interested in the sufferer to lestoie^ or- to cause 
the restoration of, any property or valuable security, or to satisfy any claim 
or demand, or to give information which may lead to the restoration of any 
property or valuable security, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
liable to fine. 

Illustrations, 

(a) A, a police-officer, tortures Z in order to induce Z to confess that he committed 
a crime. A is guilty of an offence under this section. 

(d) A, a police-officer, tortures B to induce him to point out where certain stolen 
property is deposited. A is guilty of an offence under this section. 

(o) A, a revenue-officer, ^ tortures Z in order to compel him to pay certain arrears 
of revenue due from Z. A is guilty of an offence under this section. 

^ (d) A, a zamindar, tortures a raiyat in order to compel him to pay his rent. 
A is guilty of an offence under this section. 

Elements. — There must be connection between the assault and restoration of 
property. 5 Pat. L. W. 109. it must be proved that the assault was indicted for 
the purpose of extorting confession or restroration of property. 46 Ind. Cas. 525 = 

5 Pat L. W. 109=19 Cr. L. J. 749 ; 13 W. R. 23 Cr ; 138 Ind. Cas. 133=33 Cr. 
L. J. 557 = 35 M. L. W. 61 = 1932 M. W. N. 65 = 62 M. L. J. 223= A. 1 . R. 
1932 Mad. 214. The word “demand^* refers to some demand in respect of some 
property, ii M. 357. A person voluntarily causes hurt when he himself does an 
act with the intention of cau<?ing hurt to any person or with the knowledge that he is 
likely thereby to cause hurt to any person and actually causes hurt therby to any 
person. 9 C. P. L. R. Cr. 18. An offence under this section is committed when 
hurt has been caused for the purpose of extorting infoimation which might lead to 
the detection of an offence. 20 VV. R. Cr. 41. Where the accused was shown to 
have tacitly instigated the commission of an offence by others by expressing approval 
of their conduct in maltreating a tenant and by suggesting that the tenants having 
lost their heads they should be giyen a sound beating. Held) that the accused was 
rightly convicted and sentenced under s. 330 read with s. 114 I. P, Code. 25 A. L. J. 
149 = 8 L. R. 28 Cr.= ioo Ind. Cas. 537 = 28 Cr. L. J. 313. 

Gases.— Where a police constable, in the course of an enquiry, violently beat 
the deceased who died of the beating nine days subsequently, held that he was guilty 
of an offence under s. 330 L P. Code. 86 P. R. j866. An Excise Inspector searching 
the house of a person, under the suspicion that he would find cocaine there, 
committed many irregularities. He had no warrant authorising him to make 
the search, he bad brought only one search witness and he directed a con- 
stable to scale the outer wall of house. The accused assaulted and beat him. Held 
that the Inspector and the constables was not acting in the discharge of their duties 
as public servants and the accused were not guilty of an offence under s. 3 30, Penal 
Code, but was guilty of causing hurt only. 13 A. L. J. 439=37 A. 358*= 16 Cr. L. J. 
495=29 Ind. Cas. 335. 





THB INDIAN MNAL CODB 


[S. 332 


Sentence. --“In this case the accused, a sergeant of Police, was coiivicietl under 
s. 330 I. P» Code, and sentenced to three months* simple imprisonment for causing* 
hurt to a prisoner in his custody for the purpose of extorting a confession. On revi- 
sion, the seiuence was enhanced to rigorous imprisonment for two ye«irs, for the rea- 
son that the otFence found to have been committed was of the gravest characier, and 
such as to shake judicial confidence in a most important portion of the evidence, 
which has commonly to be relied on by the Courts of Justice, namely, the genuineness 
and trustworthiness of early confessions, for such evidence ought 10 be free from the 
slightest taint, and to tamper with it is to pollute justice at the fount. U. B. R. (1897 
—1901) Void, '320, 

Procedure. — Cogni^able—Warrant — Not-bailab!e—‘Not-compouiidabIe— -Triable 
by Court of Session. 

SSL Whoever voluntarily causes grievous hurt for the purpose of extort- 
, . ing from the sufferer, or any person interested 

Volunianly causing grievous jn the sufferer any confession or any ioforma- 

which may lead to the detection of an 

^ 1 r j offence or misconduct, or for the purpose of 

constraining the sufferer or any person interested in the sufferer to restore, or 
to cause the restoration of any property or valuable security or to satisfy any 
claim or demand, or to give information which may lead to the restoration of 
any property or valuable security, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also be 
liable to fine. 

Scope. -The hurt or grievous hurt in these sections is supposed to be committed 
by way of torture, but for purposes differing from those mentioned in the two preced- 
ing sections. The illustrations show the operation of these provisions. The informa- 
tion sought for may be required for the advancement of justice-nay more, it 
may be such information as cannot be withheld without offending against 
public justice— the property, the extortion of which is sought, may be property 
which the sufferer has borrowed from the offender, and which he illegally 
refuses to give back— the claim or demand may be a just claim — but the law 
will not tolerate the employment of such means as are here made punishable, 
even when used for honest ends. Morgan and Mac^herson. Here the word 
‘‘demand” must be with respect to property ; consequently the extortion^ of a 
promise to restore an abducted woman is not an offence under this section. 5 
Lah. L. J. 374«73 Ind. Cas, 272=24 Cr. L. J. 576=1924 Lab. 167. Torture 
by police-officer for getting confession which causes death is an offence under 
this section. 40 Ind. Cas. 710. 

Procedure. — Cognizable — Summons— Not-bailable — Not-compoundable — Triable 
by Court ot Session. 

332 . Whoever voluntarily causes hurt to any person being a public 

servant in the discharge of bis duty as such 
Voluntarily causing hurt to public servant, or with intent to prevent or 
deter public servant from his that person or any other public servant 

^ from discharging his duty as such public 

servant, or in consequence of anything done or attempted to be done by 
that person in the lawful discharge of his duty as such public servant, shall 
be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

Notes. — Where a constable was employed to watch the accused, and the 
accused knew of it when he assaulted him. Held, that the constable was not doing 
anything in excess of his authority at the time of the assault, and the accused was 
rightly convicted under s. 332,1* P, Code. 7 M. L. T. 386=6 Inch Cas. 12= ti Cr. 
L. J. 221. But no offence under this section is committed when a public servant 
does not act in the discharge of bis duty.^ 76 P, L. R. 1903. Under s. 54, Criminal 
Procedure Code, a police-officer^ investigating a charge of burglary (a cognizable 
Mse) is empowered to arrest, without an order from a Magistrate or a warrant, 
ns against whom a reasonable suspicion of having been concerned in the burg- 
Iso the persons assaulting the police-officer while arresting them 

' : 'iff*- ^ 



conviction 
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would be guilty of an offence' under s. .332, Penal Code. iB P. R. igio Cr.=«6 
Ind. Cas» 956=32 P. W. R. 1910 Cr. = io4 P. L. R. 1910=11 Cr. L. J. 423. 4n 
accused cannot be found guilty of an offence under s. 332, L P. Code because 
the object of the riot is to resist the search by the police and in making: 
the searches the police are not acting in the discharge of their duty. 8 S. 
L. R, 1 = 16 Cr. L. J. 15=26 Ind, Cas. 319. So also when a public servant is acting 
in his private capacity it is no offence under this section if the accused voluntarily 
causes hurt to him. 16 i P. L. R. 1911 = 12 Cr. L. J. 236= to Ind, Cas. 278. A 
public servant acting under irregular search warrant cannot take benefit of this 
section, where he is hurt, in executing such warrant. 14 Cr. L. J. 142=18 Ind. 
Cas. 894 :=i 55 P. L. ' R:' 1913= 16 ' P.,, R. 1913 Cr.=20 P. W. R.,, 1913 ■ Cr.' An 
accused person while under trial struck a Sub-Inspector of PolicCj, who was in the 
witness-box giving evidence against, him. that the offence of which the 

accused was guilty in , this respect ■ was rather that provided for by s. 355 of the 
Penal Code,, than that punishable' under s. , 333 of the: Code. A, W. N. 1907 186 = 

6 Cr. L. J. 22. The words ‘‘in discharge of his duty’’ mean that the officer has a 
duty to discharge and is discharging it at the particular time. This section cannot 
mean that the officer is acting under colour of his office. 18 A. 246 = A. W. N, i8g6, 
48. Where the common object of an unlawful assembly was to assault the police- 
officers in discharging their duty, and hurt was actually caused in some of them, 
separate sentence under s. 147 and 332, I, P. Code were disallowed and sentence 
under 3. 332, 1. P. • Code only was maintained. 38 P. W. R. 1907 Cr.=6 Gr. L. J. 
446 ; see also 223 P. L. R. 1112 = 41 P. W. R. 1912 Cr. Resistance to the execution' 
of a warrant under this section is an offence under this section, and where the 
warrant has been destroyed by the accused the presumption is that it has been 
properly drawn up. 16 C. W. N. 336= 13 Ind. Cas. 1002 = 13 Cr. L. J. 186. Where 
a public servant receives a blow from a stick while trying to quiet the riot, but the 
evidence to show who actually struck it is discrepant, it is not lawful to frame a 
separate charge under s. 332, Penal Code against any one of the rioters in parti- 
cular. 14 P. W. R, 1913 Cr, = iii P. L. R. 1912=15 Ind. Cas. 92=13 Cr. L. J. 
460; 19 C, 105. Where the police harrassed a person during an investigation and 
the latter consequently threw himself into a well and his sympathisers among whom 
were the accused attacked the police, that there was no question of grave and 
sudden provocation, and that the accused was rightly convicted under s. 332 Penal 
Code, n Lab. L. J. 287 = A. I. R. 1929 Lah. 739- Person obstructing or assaulting 
a vaccinator ordered to vaccinate ladies and children is guilty under section 332. A. 

L R. 1935 All* 

under s. 332, I. P. Code, it must be 
the offence was caused was acting in 
servant. 9 Lah. L. J. 424=105 Ind. Cas. 
N. L. J. 78=1934 Cr. C. ii 2 o=A. LR. 
1934 Nag. 247 ; 142 Ind. Cas. 79o=34 Cr. L. J, 439= I932 Cr. C. 570=1932 A. L. J, 
53 o=A. I. R. 1932 All 449. Where a police servant is acting in the legitimate 
discharge of his public functions and is hurt, the offender is guilty of one of the 
special offences relating to public servants. But when a public servant is acting 
j/ide but not in the legitimate exercise of his public functions, he can be guilty 
only of causing hurt or assault. 83 Ind. Cas. 899=26 Cr. L. J, 195* Both ss. 332 and 
333 I. P, Code require as5an ingredient of the offence, the presence of an intention 
on the part of the accused persons, namely, to prevent or deter a public servant 
from discharging his duty. If the accused persons were unaware of the fact that 
the persons confined were public servants, the offence has not been committed. 
22A. L. J. So! = L. R. 5 A. 177 Cr.= i924 A. 645. An officer of police who is 
empowered to conduct an investigation, is entitled to carry out a search without a 
warrant. In carrying out such a search he is bound, under s. 103 of the Cr. Pro. 
Code to call upon two or more respectable inhabitants of the locality to attend and 
witness the search, and if he omits to do so, a house-holder would be justified in 
closing the door and refusing ingress into the house, and would not be guilty of 
an offence under section 332. 42 AIL 67 = 1? A. L.J. 1047 = 52 Ind. Cas. 663 = 20 
Cr. L. J. 695. The words “in the discharge of his duty as such public servant*’ 
in section 332 of the Penal Code mean in the discharge of a duty imoposed bylaw 
on such public servant in the particular case. 15 A. L. J. 813, A distrainer having 
a warrant has no right to take the front door of a house^ and if he ^ threatens 
to do so, such a proceeding renders the house unsafe calling for immediate 
defence of private property. Further if the accused resists such attempts 
cannot be said to have exceeded his right of self-defence and any 


In order to substantiate a charge 
established that the person to whom 
the discharge of his duty as a public 
817 = A. 1. R, 1927 Lah. 706 ; see also 17 
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•mvIp” Fena! Code ■3 3i2 is liable to be set side. A. 1. R. sbjo Mad. 430- 

Sc nrate^^J ence und« of the Indi.in Penal Code aye nonllcgal. 

a! I R 1926 hlh. 52t = 27 Cr. L..J, 834=95 Ind. Cas. 600 In case 0^ 
warrant, persons resisting police is not gui ty under ^ A- Uy; 16^ f 

«in • cee alsoA 1. R. 10^0 Pat. 387* 125 Ind. Cas. AVl-icie piiDUC serv.ini 

to not iCegdtiaiate exercise of his io“~i6 

hurt is not guilty under the section A I R. >92i bind. Si =26 Cr. L. J. 19,- R' 

C' I R" tAt =s8'ij Ind. Cas. 8 qq ; see 'also A. L R. 1926 Lali. 25o=a27 P» L. iC 74 «7 
Cr \ *1 '^77=*Q2 Ind. Cas, 889. Where Court is unable to free us mmd from 

Dossibiriy 0/ aceited having be^i roughly beaten ® y^iS-A'TlC 

L 332 does not apply. 142 Ind. Cas. 897=33 P- L' R. 1065 = 34 Ci. L. J. 4bo-A. 1. 

1933 Lab. 162, rn . ! , 

Prooedtire.—Cognizable—Warrant-Bailable—Not-Compoundable— Triable by 

Court of Session, Presidency Magistrate or Magistrate of the first class. 

883. Whoever voluntarily causes grievous hurt to any person being a P^b w 

servant in the discharge of his duty as such public 
Voluntarily causing grievous servant, or with intent to prevent or deter that 
hurt to deter public servant p0i;son or any other public servant from discharg** 
from his duty, duty as such public servant, ^ or in 

consequence of anything done or attempted to by 

lawful discharge of his duty as such public servant, shall be wni 

imprisonment either description for a term which may extend to ten 
\ 7 P*j 3 T*? and shall also be liable to fine, ... 

^nHischarS his duty as such public sel^vaut in this ease it is necessary that 

servant should be discharging his duty at the time of assaidt. The ^ 

• aio.«ro«+ Thp nnlv thinff that has got to be seems motive. A, L K. 1905 ^ 

The offence contemplated by section 333 and section 333 consists in causing hurt or 
Ji\SuT« in 4 lawful disdiarge of h is duty j - order 0 

deter him from it, or in consequence of it, vid, 18 b. L. R. 231 = 88 Ind. f_ 

r'r T T T07 * io5 Ind. Cas, 817 5 S3 lud. Cas. 899 > h* J* ^ ^ 

it<ia * A L. b ^65 ; 37 A. 353 ; 18A 246 ; 22 A. L. J. 501 ; 85 Ind. Cas. 245 ; -6 

Cr^ L T 551 S3 Ind. Cas. 899. Such public servants as officers of justice, ^ 
the ycuuon of their ofiSces, are under the peculiar protection of the in'v. Without 
this special protection, the public tranquility cannot be -nmtamedoi private 
!! cornrpd • nor in the ordinary course of things can offenders be rnade 

amenaWe to justice. This protection is not confined to the /luring which 

the oublic servant is upon the spot and at the scene of action engaged m the busines 
\;.^i, hro,fX wm Either. He is under the same protection of the law while 
oroceeding to the place while remaining there, and while returning from it. Morgan 

the law affords to these public servants 

is not. itfeems, confined to them, but extends to persons acting m gmod faith by his 

.9 mm, ,9. M.^ 996 , b„t„. y„r 4 

bevond^the^limits of law, they wholly forfeit the protection and privilege which it 
tti^l-MorianJndMakurs^^^ 44 C. L. L 92._ Mere instance is^no 

"fr'^NToffL^ce^unde^thYs^ection^M rescue from itnproper custody 

thhMidar% Cr. L. J. 529=14 A. L. J. 789=36 Ind. Cas. 577- Where constable 

unauthorisedly firing was roughly handled by way of L^”l 

from doinff further harm, no cffence is made out A. 1. R. 1922 Lan. 75 ■7-^4 j. 

201 =« 71 Ind Cas. 665. In case of assault on public servant within preemets of Court 
" ; in open ^ manner, 18 months^ rigorous imprisonment is not sufficient. 
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Whoever voinntarily causes hurt on grave and sudden provoca- 
tion, if he neither intends nor knows himself 
to be likely to cause hurt to any person other 
than the person who gave the provocation, shall 
be punished with imprisonment of either description for a term which may 
extend to one month, or with fine which may extend to five hundred rupees, 
or with both. ■ 

Scope.— The punisiiment is mitigated because the hurt -is caused on grave 
and sudden provocation. Causing grievous hurt on grave and sudden provocation 
is punishable more severely than causing hurt not grievous on such provocation. 
The provisions on this subject are framed on the same principles on which the 
corresponding portion of the law of culpable homicide has been framed. Morgaii 
and MacpJierson, This section applies to the case of a person who causes hurt 
on grave and sudden provocation to the person giving the provocation, i B.H.C'R. 
17; see also 27 Ind. Cas. 559=16 Cr. L. J. 175; 94 Ind. Cas. I42=:27 Cr. L. J. 
574 ; 14 Cr. L. J. 442 ; L. B. R. (i 892-1900) 484, Provocation is necessary at the time 
of assault. A. 1, R. 1929 Lab, 739=11 L. L. J. 287=1929 Cr. C. 329. 

Procedure.— Not-Cognizable — Summons — -Bailable — Compoundable — Triable 
by any Magistrate. ■ 

3S5. Whoever ^Voluntarily^’ causes grievous hurt on grave, and sudden 
. . provocation, if he neither intends nor knows 

•» »' ““f >■>'''■“• gri„o»hur..o 

^ any person other than the person who gave the 

■provocation shall be punished with imprisonment of either description for a term 
which may extend to four years, or with fine which may extend to two thousand 
rupees, or with both. 

Explanation, — The last two sections are subject to the same provisos 
as exception i, section 300. 

Notes. — The accused was convicted of causing grievous hurt (wfz. the cutting 
of nose) to his wife under grave and sudden provocation, and was sentenced to 
to suffer rigorous imprisonment for four months. On reference to the Sessions 
Judge for enhancement of sentence : Held enhancing the sentence to one of two 
year’s rigorous imprisonment, that the particular act of which the accused was found 
guilty was one which imported deliberate design. 17 Bom. L. R. 68 = 3 Bom. 
Cr. C. r = r6Cr. L. J. 168 = 27 Ind. Cas. 552. Where a person, suspecting his wife 
of infidelity, hid himself so as to see her in intimacy with her paramour, and 
seeing her do an improper act with him, caused grievous hurt to her, held that 
though there was grave provocation there was no sudden provocation. A. W. N. 
1889, 9; see also A I. R. 1932 Lah. r44==33 Cr. L. J. 368 = 1932 Cr.C. 215 = 33 
P. L. R. 72. 

Ltegislativ© changes. —The word within quotations has been added by Act 8 
of 1882. 

Compoundable. — Only grievous hurt coming under this section and section 
338 is compoundable. S. C. 74, Oudh. 

Procedure.— Cognizable — Summons— Bailable — Compoundable with permission 
of the Court— Triable by Court of Session, Presidency Magistrate or Magistrate of 
the first or second class. 

336. Whoever does any act so rashly or negligently as to endanger 
^ human life or the personal safety of others, 

Act endangering life or per- punished with imprisonment of either 

sonal safety of others. description for a term which may extend to 

three months, or with fiine which may extend to two hundred and fifty rupees, 
or with both. 

Scope, — Hitherto cases in which hurt has been voluntarily caused have been pro- 
vided for. But hurt may be caused involuntarily yet culpably. There may have been no 
design to cause hurt, no expectation that hurt would be caused. Yet there may have 
been a want of due care not to cause hurt. For these cases of the involuntary, yet 
culpable, infliction of bodily hurt, and also for the like cases of causing, risk of hurt, 
this and the following sections are provided. Morgan afid Maepherson, Many 


Volunlarily causing hii 
provocation. 



extend to five hundred rupees or with both. 

3 section applies only to acts done without any 
’Caused is neither a rash nor a neghg< 


' * ' ^ 
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S)C i'ic arts of rasliness or negligence likely to endanger life or to cause hurt or m- 
iirv are. made piinishaole by chapter XIV. This section punishes similar ‘tcls, of 
Whatever kind, which cause risk to human life or to the personal ’ 

although no hurl may have been caused thereby. Morgan and .iff rer\o- 

the conviction of an offence under this section, tne fact that human life oi perso 
na! safety of others was endangered, must be proved. It is not merely a quebUoa 
the words *h*asMy or negligently.’* t h, B. R. 45* . 

Eashly.—A rash act is primarily an overhasty act and is thus opposed to a 
deliberate act but it also includes an act which though it may be said to I’® g 

rate, is yet done without due deliberation and caution. L. b. R. 

Anact which is in itself unlawful is neither rash nor negligent, b. B. K. 1903, 

'^'^Thi?s2lion'^pp«es to Lla which are in themselves lawful This 

rashly or negligently as to endanger human life etc, L. B. R. 

section applies to illegal acts also, 140 Ind. Cas. 99-" o3 J* , *.1 

^m -ioaa A L T. 221= A, I. R. 1032 All. 322. This section is meant to deal with 
cases of rashness or negligence in doing a lawful act, but not 

nil in Uself. Sel. Case nS. 31 of 1887. The unp.utability of culpable rawness anses 
from acting despite the consciousness that mischievous conseqaeiKes may ^ . 

with the hope that they will not, and often with the belief 33^ The 

have been taken to prevent thetr happening. In re George LojeJay, i Weir, 3£* 

only questions in a case under s. 336, Penal Code, are (i) jjfg /« 

rash and negligent act, and (2) whether it was such as was likely to endan„ei me. 

TTmanllddi,.kl^rl? 7 . The provisions f -firraThlv 

to nie« cases where acts which are m themselves lawful are done so rastiiy or negu^ 

R ('ll? ■’-1802') g. A village headman having a license to conduct swing 

in his village was .charged under s. 336 for allowing a person to swing 
by hooks inserted in the fiesh, instead of by being attached to 
tus by cloths. Held, that the headman was not guilty under J 

C. N. 376. Doing an act endangering human life or the safmy of others, is an 
fi'ffence under this section. i8 C. W. N. Ii7d — 27 Ind. Cas. 195 5* 

An offence under s. 336 is not one of those which may be lawfully compounded. U. 
R R fi8g2-i896) Vol I. 219. "Where the accused threw bnek-bats, atthe back o^ 
the comolainant’s house, which had hit it and fallen to the ground, and there was no 
evidence^ to show that human life or personal safety of any body 
rtie accused’s acts. 5 L. B. R. 100=4 bid. Cas. 293= 10 Cr. L. J. 552- The case ol 
Ind accident to a motor-car due to the negligent and reckless driving of 
cir ought to be tried within a week. A- 1. R. 1929 Cal. 776=1929 Cr. S20- Where 
during^the occurrence of communal riots the accused threw brickbats from bis 
nn nassers-by and fired 2 shots from his gun and no one was hurt by the bricks or 
the gunshots^and he was convicted under s. 336, 

no offence 23 A. L. J. 356=87 Ind. Cas. 523=47 A, 606=26 Cr. L J. 987 = Am. K. 
1925 All. 396 f see also A. I. R. 1928 All. 745= 51 A. 465= 112 Ind, Cas. 592 7 A- 
L T 175. Where a taxi-driver was licensed to drive wearing spectacles on account f 
his defeaive eye-sight, he cannot be convicted under this section for driving without 
B. 396=20 Bom. L. R. 376=45 M. Cas. 506=19 Cr. L. J. 

^Procsdtire.— Cognizable — Summons — Bailable — Not-Compoundahk— Triable 
by any Magistrate. 

887. Whoever causes hurt to any person by doing any act sia rashly or 

negligently as to endanger human liie, or toe 
Causing hurt by act endanger- personal safety of others, shall be punished 
■ v Inglifeor personal safety of ^ith imprisonment of either description fora 
< ' term which may extend to six months or with 
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(1904) ist. Qr. Penal Code, 6. Where an operation was needlessly made by a physi- 
cian in a primitive way without taking the most ordinary precautions and where the 
instruments used were not disinfected and sterilized and where the result was that 
tlie operation was unsuccesssfiil and the complainant’s eye-sight was permanently 
damaged to a certain extent that the accused’s physician was rightly convicted 
under this section. 39 B, 523 = 17 Bom. L. R. 384. Causing hurt by negligence in the 
use of gun rvould fall under this section. 28 k. 464 = 3 A. L. J. 332. Where a wife 
administered to her husband a Dhitiura poison to make him less quarrelsome which 
potion she received from her lover without enquiring what that potion is, she is guilty 
under this section. 19 Bom. L. R. 54“ 3^ 1003=18 Cr. L. J. 443 ; see also 

39 C. 855, The words ‘Tashly and negligently’’ are distinguishable and one is exclu- 
sive of the Ollier. The same act cannot be rash as well as negligent. Shooting pigs 
on foot always carries with it a certain amount of risk and if by chance a shot hit one 
of the beaters or spectators, the matter must ba treated as that of a pure accident. A. 
L R. 1931 Lah. 54. The*accused’s liability is determined by w^hat is the proximate 
cause. A. 1 . R. 1925 Sind. 233 = 18 S. L. R. 199 = 27 Cr. L. J. 257 = 92 Ind. Cas. 
433. Negligence must not be presumed merely because car hits something else, 
1933 Cr. C. 1 146= A. 1. R. 1933 Rang. 329. 

Prooednre. — Cognizable — Summons— Bailable— Compoundable with permission 
of the Court -Triable by Presidency Magistrate or Magistrate of the first or second 
class, 

338. Whoever causes grievous hurt to any person by doing any act so 
^ , rashly or negligently as to endanger human life. 

Causing grievous hurt by act personal safely of others, shall be ouiiish’ 

L"Sv oToleJf imprisonment of either description for a 

^ term which may extend to two years, or with 

fine which may extend to one thousand rupees, or with both. 

Notes.— Causing death of a child wife by having sexual intercourse with her 
is an offence under this section. 18 C. 49. For odier cases under this section 
i6 Ind. Cas. 511 = 18 Cr. L. J. 703 ; 6 M. H. C. R. App. 31 ; 100 Ind. Cas. ^$1^28 
Cr. L J. 351 = 1937 Lah. 65 = 28 P. L R. 99. Where a person allowed his cart 
to proceed unattended along a road and ran over a. boy who was sleeping on the 
oad, he could not be convicted under s 239, but convicted under s, 337 or 338 I. P. 
Code. Rat. Un. Cr. C. 198. Only grievous hurt coming under the provisions of 
s. 335 or 338, L P. Code, is compoundable. S. C. 74, Oudh. Where the accused 
was driving a motor-lorry through a public road a little boy apparently in crossing 
the road came into contact with the lorry and his left foot was run over and fractured. 
It w:is found that the speed was moderate and the accused was driving on the 
correct side of the road. It did not appear that the accused when called upon to 
stop could have swerved the lorry and saved Uie boy. Held that on those facts the 
accused could not be convicted of an offence under s. 333 I. P. Code,^ 32 C, W. N, 
612. The contributory negligence would not be a defence entitling a person 
convicted under s. 338, L P. Code, to acquittal, but that it would be a factor for 
consideration in determining the sentence. 28. P. L, R. 99=100 Ind. Cas. 831 = 
28 Cr. L. J. 351= A. L R. 1927 Lah. 165. Where a car driven at moderate speed 
and on correct side of road runs over a boy crossing the road, conviction under s. 
338 is not sustainable. 32 C. W. N, 612 = 30 Cr. L. J. 402=115 Ind, Cas. 96. 
Motor car cannot be said to have been used by accused for offence under section 33^ 
and cannot be detained pending conclusion of trial. 136 Ind. Cas. 724=33 P. L. R. 
386 = 33 Cr. L. J. 347 = A. I. R. 1931 Lah. 56^. In a case under this section 
a sentence of three months’ rigorous imprisonment and a fine of Rs. 150 were 
held to be excessive. A. L R. i933 Otidh. 5^8 ; see also 147 bid. Cas. 698=10 
O. W. N. 1349= 1934 Cr. C. 80 = A. 1. R. 1934. Oudh. 18. 

Procedure.— Cognizable— Summons — Bailable— Compoundable with permission 
of the Court— Triable by Court of Presidency Magistrate or Magistrate of the first 
or second class. 

Of wrQ7igf III restraint, and wrongful confijtement. 

Scope— The provisions under this head are for the punishment of offences, 
in which the offender, although he may have no design against human life, and no 
intention to inflict bodily hurt, either wholly deprives the injured person of his 
freedom, or in some degree abridges his personal liberty. The personal restraint or 
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coafioemeiii rnav, in some cases, be so slight as to deserve little more than a iiomiiia! 
1311 ii‘sirnKnitJ>ii t tlm arbitrary iiiiprisotmient of a person, which is often a quiet aiicl, 
ronveiiieiii moJe of prosecitiing him, is a most serious oifence, deserving of examplary 
piinislimeai. 3 £org<iu and Mlacpherson, 

339. Whoever voluntarily obstructs any person so as to pr^ent that 

person, from proceeding in any duection in 
Wrongful restraint. which that person has a right to proceed, is 

said wrongfully to restrain that person. _ i a motor TOtiirU 

j?V(.r) 5 >/w-'i.--The obstruction of a private way overland or water, which 
a person, in good faith, believes himself_ to have a lawful right to obstruct, is 
not an ofi'ence within the meaning of this section. 

Illitstraiioii* 

A obstructs a path’along which Z has a right to pass. A not believing in good faith 
that he has a right to stop the path. Z is thereby prevented from passin,,. A 
wrongfully restrains Z. . , , 

Scope.— This section relates to the voluntary obstruction by a person, and not 
obviously at least, to obstructions, which are not voluntarily continued by the 
persons accused of the obstruction, throughout the time so as 

Rnm T R so • ^6 M. 547. Restraining a horse on which a person is ridin^ so as 
fo prevent him from proceeding at the moment of wrongful resraint amoun s to 

i?s't I?"" “H ““ .m"; 

lirection in which he has a right to proceed but without any impediments that h 
mav'have with him. On the oiher hand this veiw of personal obstruction must 
Xiusirhave some limits. 27 Bom. L. R. UiQ- Obstructing a person going 
wiihbuUocks to a place where he had a right to go ^^s 

I I R 1926 Bom. 118=27 Bom. L. R. 1419=27 Cr. L. J. 139=91^. Oas 
811^' Obstruction to a person having a right to go 

oroieciinga shed over a well not obstructing any person;^ is no offence. A. 1. 1 . 
m27 Bom. 369=29 Bom. L. R. 494=28 Cr. L. J. 1023=100 4"<i. Cas 544- 
Voluntary obsltuction of vehicle is not wrongful restraint. A. I. R. 1935 Oudh. 

^^^ijnder this section the obstruction should be so complete and succeisful as to 
nrevent the person obstructed from proceeding in any direction in which he has 
f Xht to procled 1 5 Bom. L. R. 103. Physfcal presence of the obstructor is not 
necessary as an ingredient of the offence of wrongful restraint. To constitute the 
offence, The obstructor must intend or know or have reason to believe it to be hkely 
that the means adopted would cause the obstruction of the complainant. 9 "■ 

T 101 There must be obsiruction atributable directely to the person ciarged. 
cM L.'t. 207. An obstruction made by a person who acts m good faiUi in the 
Lnnnc;pfl exercise of any right is not an offence. And it is not apparent why 
Afexito appended m fhe definition is confined to. the case of obstructing 
a nrivate way The obstruction must be voluntary; that is, the act or 
omission which causes it must be intended or known to be likely to obstruct. K tbere 
?s this intention or knowledge, it is not necessary that there should be 
ion by physical means, by some act done, ^Xz.-Morgan and Maephenm. This 
oLtruc&rmiistbe against a person. 15 Bom. L. R. .103 ; biit see 10 W. R. 3 • 
The obstruction must be a physical obstruction, i Weir 339. The mere plougliing 
UD of a path does not amount to an obstruction within the meaning ofs. 339. 2 L. 

103II A person will not be justified in complaining of wrongful^ restraint agamst 
^ijarzah who being lawfully in the public street on his own business, refused to 
move when directed to remove himself to a distance, knowing that, if he remainecl, 
- r the complainant would be debarred, by fear of pollution, from passing near him. bo 

' where A^ caused certain to stand in the public street m tbe^ vicimty ofe 

• .’ ’ femDle ' ' with the object of preventing B from conducting a procession from the 

‘ ' lemnle’ through the street, the act of A did not amount to an obstruction 
a If iv.q disinclination to m tm parmns. 
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and that A did not therefore commit the offence -of wrongful restraint. 7 M. L. T. 
366=15 Ind. Cas. 851 = 11. Cr. L. J. 263. No offence of wrongful restraint is comroi- 
tied where the complainant is detained by the moral influence. Rat. Un. Cr. C. 
89. A police officer refusing to let a person go home until he had given bail would 
be guilty of wrongful restraint. 10 W. R. Cr. 10. The act of preventing a person 
from proceeding in a certain direction, with his carts and exacting from him a sum 
of money on a false plea would constitute an offence of wrongful restraint. 10 W. R. 
Cr, 35. The accused landlord prevented a tenant of his who was holding over, from 
entering the room which the tenant had rented from the accused. Held that the 
accused has committed an offence under s. 339 I. P. Code. 43 Bom. 531 = 21 Bom. 
L. R. 261 = 20 Cr. L, J. 417. To justify a conviction for an offence under s. 341 I. 
P. Code^ it must be found that the person complaining has a right to proceed along 
the path and that he was obstructed from doing so. 2 L. W. 103-5= 1^ L. J. 701 
= 30 ind. Cas. 749. , 

Exception. — Where the accused believed that they had a right to prevent the 
complainant from passing over their ground, and erected a wall between their 
premises in good faith, held that their case was covered by the exception, 2 P. R. 
1886, Cr ; see also 30 C. W. N. 921, 24 C. 885 ; 47 C. 818 ; 15 Cr, L. J. 532 ; 13 B. 
377 : S P- W. R. 1914 r 34 M. 547 ; 16 Cr. L. J. 701. 

340. A¥hoever wrongfully restrains any person in such a manner as to 

Wrongful confinement proceeding beyond 

certain circumscribing iuiaits, i?:saia ‘Wrong- 
fully to confine’^ that person. 

Illustrations, 

(a) A causes Z to go within a walled space, and locks Z in.^ Z is thus prevented 
from proceeding in any direction beyond the circumscribing line of wall, A wrong- 
fully confines Z. 

0 } A places men with fire-arms at the outlets of a building, and tells^Z that they 
will fire at Z if Z attempts to leave the building. A wrongfully confines Z, 

What constitutes. — The use of physical force is not a necessary ingredient 
of the offence of wrongful confinement. The mere detention of a person at a police 
station by moral force, exercised by the police or other persons guarding him, 
would be sufficient to constitute the offence, i Weir. 341 ; 4^ Bom. L. ^ R. 79. A 
person may be guilty of wrongful confinement though he acts without malice. 13 B, 
376. Confinement of a prisoner already undergoing imprisonment in a ceil within 
the jail for the purpose of administering eitema^ against his will, and without legal 
authority, amounts to wrongful confinement. 300.95 = 6 C. W. N. 511. illegal 
arrest and custody fall within this section, i Weir. 338 ; ^ Weir. 341. A 
L R. 1923 All 34=26. Cr, L. J. 428=85 Ind. Cas. 44. There can be no 
wrpngful confinement when a desire to proceed has never existed, nor can a 
confinement be wrongful if it was consented to by the person affected. 36 P . R. 
X894. Cr. As regards wrongful confinement for the purpose of extortion 27 
C. 925 = 4 C. W. N. 755. Where the landlord prevents his tenant from entering 
his house he is guilty under this section. 43 B. 531 ; see also 42 B. 141 = 20 Bom. 
L. R. 79. Confinement by reason of mistake of fact is not an offence under this 
section. 47 C. 818. 

341 . Whoever wrongfully restrains any person, shall be punished 

with simple imprisonment for a term which may 
Punishment for wrongful monih, or with fine which may 

restraint. extend to five hundred rupees or with both. 

Essentials of an off enoe. — To justify a conviction, for an offence under this 
section, it must be found that the person complaining has a right proceed 
along the path and that he was obstructed from doing so. 2. L. W. 1035. The 
slightest unlawful obstruction to the liberty of the subject to go when .^^d 
where he likes to go provided he does so in a lawful manner, cannot be justified, 
and is punishable as an offence under this section* i Weir 339 * Mere direction 
or demonstration will not constitute wronful restraint. 4 M- L. T, 141 J 1 Weir ^9. 
‘'The offence of wrongful restraint, which consists in the keeping a man out of 
where he wishes to be and has a right to be, when it does not amount to wrongiu 
confinement and when it is not accompanied with violence or with the causing 01 
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T rr T,n-f !- «pidoM a se>-!ous ofience. It is therefore visited with light pusiishment.’’ 

anreasonable dealy on the part of a rlugue passpmt 
issue a rv^sport, to a person who cannot lawfully proceed to another place, 
iho^h hi>'hly reprelieLsible, cannot amount to wrongful restraint or ntiiHisouiuem 
nf such oers^on, in the absence of anything to show that the officer objected to such 

person gJii on orW he either physically or by the show or 

LLntesi’osi of force :prevellted^.;sudv '■person from ^ proceeding. 2 M. *5^ . 5 

Cr^'L T If a watchman prevents an intending immigrant frorn leaving the 

Fmigration Depot, he commits an ofience under this section. 21 M. L. J. 439- 10 I«t-. 
cS 107-12 Cr L J. 212=1911. I M.^W^ N. 369. Voluntary obstructions to_ any 
oerson fron entering upon the land under bona fide colour of title and possession .s 
Eot such an obstruction L can be made the subject of a ™na prosecution unde_r 
-’A I of the I P. Code 5 P. W. R. I9U Cr. — 34 P- L. R. 1914^15 Ci. L. J. 

Ind Cas 844 Mere obstruction to cans and bullocks passing by a particular road, 

SlJt interring with the free passage of persons by the sarne does no^ arnount 
to on offence of using criminal force under s. 341 I. P. Code 2 L. W. 105—19 S 
W. N. 203= 16 Cr. L. L 176=20 Ind. Cas. 560. Addressing a respecmble ^geiuleman 
in the singular is not an offence under this section. Rat. U«- 9oo- 

can be compounded before filing a complaint. A. I. R. *927 All. 375 25 r. J' 

^c6-28 Cn L I 495=49 A. 484=131 .M. Cas. 671.. A conviction under s. 341 ‘s 
bad where there was no physical restraint of complainant s persim. 19 Cr. L. J. 
a!s- AA Ind cL. 973. A Magistrate has no jurisdiction to try an offence summaniy 
unler^i 342 nor can he create a jurisdiction charging for the lesser ofience under s. 
341. 1932 M. W. N. 478. 

A person cannot be convicted of wrongful restraim where he locks up .a house 
nn^t l bomfide claim to the same. Rat. Un. Cr. C. 45ifC»-' 

Where a Civil Court peon in executing a warrant of arrest against a judgmei-t-debtor, 
siooned a babki v/'nh. closed doors coming out of the male apartments of the judgment 

debitor’s hoses believing that the judgment-debtor was making his escape there 
and a Surdanaskin lady of rank was in the Mrf, that having regard to — 

terms of s 79 the peon could not be convicted under s. 441 of °°?.7t 

IC. W. N.65’5. A person preventing his neighbours from building a paity-wall 
within their back yards not guilty of wrongful restraint withm the meaning of s. 34i;_i 
An acSsedhadnot wmmittedan offence withm the dehnmon of this 
section^ where he has not prevented a person front proceeding in any direUion m 
which ’that person had a right to proceed. I Weir 340. Removing a ladder and 
thereby detaining a person on the roof is an offence under this section. I M ^"^ 0 40. 
Whlre the accuse^d came up and ordered the complainant not to remove certatm 
thtogs he was removing from a shop to another, and overturned the cart with he 
ihinls and the complainant went to the other shop leaving the 

Toad held the accuased would not be convicted under s. 341 of the Penal Code> hui 
Ihat ’an offen« under s. 42S had been established, 12 C. 55- Where a person accused 
of wrongful restraint by erection of a fence over a way contended^ that he ha^d acted 
in accordance with a decree of a Civil Court, that a Magistrate should confine 
his attention to observing or enforcing the 

out obtaining evidence to modify or question it. 5 C. W. N. 21 i- Mere excessive 
and mistaken exercise of powers not civilly excusable m a police 
amount to the offence of wrongful restraint. 24 W- R. Cr. 3I. I he eomplamants 
in this case charged six accused persons with the offence of wrongful restraint, in as 
much as they had restrained the complainants from passing through certain fields on 
the wafto thL well. Held that the accused cannot be convicted of an offence 
under s 441 I. P. Code because complainants’ right of way is not suffictenily estab- 
lished 22 P. R. 1910 Cr.-I20 P. L. R. 1900-7 loci. Cas. 493=11 Cr. L. J. 495- 
Section 441 does not cover the case of a person reasonably wanting to go vertically 
upwards if he has a right to do' this and being prevented from so doing by a voluntary 
Xtruction. 29BomrL, R. 494= A. I. R. 1927 Bom. 369- All members of the 
public have equal rights in public streets in a Municipality and no one section of 
the community can interdict another section of it from the lawful use of such streets, 
w Mad 673-1927 M. W. N. 279-102 Ind. Cas. 481 = 28 Cr. L. J. 545 = A. I. R. 

■ 1027 Mad 948 . Where a person obstructed his co-owner from using a root to which 

■ ' he had yoked his' bullocks on 'the slope to a well which existed for that purpose on 
■ Ufce ground that he had not paid his share of expenses on Ae well, held that he was 
the .offence, of wrongful restraint under s. 341 1. P. Code as Iiis co-owner had 
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A private citizen has a right to arrest or put under restraint a person who is not 
only threatening to commit a hreach of the peace j but is a danger to the other 
viliagers. Except where a statute expressely or by implication abrogates it, the 
common law (criminal law) of England may be applied to India. 44 M. 913= ^4 E. 
W. 189=61 ind. Gas. 652 = 22 Cr.LJ. 412. If a joint owner puts his own lock without 
the consent of his co-owner he commits an offence under this section. 20 Bom. L. R. 
106=44 dnd. Gas. 463 = 19 Cf. L. J. 551, Before convicting a person of wrongfully 
restraining the other from making use of a particular place or thing it is necessary 
for the Court to determine if that other person has right to use it. A. L F« 1930 
Gal. 760. ' . 

Procedure,— Cognizable— Summons-'-Bailable-— Compoundable-— Triable hy any 
.Magistrate., ' , 


342. Whoever wrongfully confines any person, shall be punished with ■, 
. : _ , , imprisonment of either description for a term 

i nmshment ' for wrongful v^rhich' may extpnd to one year, or with fine which 
contmemeiit. extend to*one thousand rupees, or with both. 

Scop©,— 'This section punishes the offence defined by section 340. Wrongful 
confinement, which is a form of wrongful restraint, is the keeping ■ a man within 
limits out of which he wishes to go, and has aright to go. It may, like wrongful 
restraint, be a slight offence. But when attended by aggravating circumstances it 
may be one of the most serious that can be committed.” — Morgan and Macpherso 7 t. 

In the present state of the Indian Law;, an arresting officer, who confines a judgment- 
debtor in the decree-holder’s house, whilst waiting to produce him before the Court 
on its reopening after a holiday, is not guilty of wrongful confinement, 30 M. 179= 
16 M. L. J. S30=:5 Cr. L. J. 102 = 2 M. L. T. 28. In all actions taken by the police 
authorities it is necessary that they should distinctly understand their responsibility 
in detaining witnesses, unduly or disobeying directions of law concerning the detention 
of the accused or suspected persons in custody, whether by actual physical restraint 
or practical cO'ercion through fear. U. B. R. (1892-1896) Vol I, 221. Separate 
sentences for wrongful confinement and rioting are not, having regard to the provi- 
sions of 5. 71, legal, when the common object of the unlawful assembly is the 
wrongful confinement of the complainant, and is the essential ingredient in the 
constitution of the offence under s. 147. SC.W. N. 483=1 Cr. L. J. 365. Under 
certain circumstances separate sentences can be inflicted under ss. 342 and 352 ; 

C. L. J. 90=4 Cr. L. J. 69. Where five accused assaultel a constable who was acting 
under colour of office, accused was held rightly convicted of rioting and wrongfnl 
confinement. 138 ind. Cas. 844=33 Cr. L. J. 706=13 f** E. T. i^ = A. 1 . R. 1932 
Pat. 171. When a person exempted from arrest under s. 135(2) O. r. Lode, was 
arrested after one hour of closing of Court at a place not on way to the person s 
residence ai*d where no explanation was given how hour was spent, persons arresting 
cannot be convicted under s. 343. 141 Ind. Cas. 605 = 36 C. W. N. 10^ = 1933 Cr. 
a 31 = 34 Cr. L. J. 173 = A. I. R, 1933 Cal. ii. The act of the accused in taking 
woman from her house to their haveli in broad daylight amounts to an offence under 
section 342 and not under s. 365. 109 Ind. Gas. 677=29 Cr. L. J. 597=10 

A. L Cr. R. 277. A conviction under section 343 was set aside because the 
incident was not mentioned in the first information report the next day at 
the police station. 26 P. L. R. 97 = 86 Ind. Cas. 426=26 Cr. E. J. 794 — 7 
Lah. L. J. 12 1. Where all that was proved was that a woman was wr<mgly 
confined and not that her whereabouts were concealed from her relations. Held, 
that the accused can not be convicted under s. 365 1 . P. Code but cannot be 
convicted under s. 342. 7 Lah. L. J. 520=26 P. L. R. 733= A. L R. 1935 
Lah. 614. Where a decree-holder gets his judgment-debtor arrested during the 
subsistence of a protection order, he is guilty of an offence under ss. 342 and 
1. P. Code irrespectively of actual presence at the tune of arrest. 1 8 L. W. 167- 
1924 M. 31. h. decreeholder is guilty of an offence under s. 342 of the Indian Penal 
Code, if he causes arrest of judgment-debtor while he is r^urmng from Court under 
circumstances mentioned in s. 135 of the Civil Procedure Code, and the *^outt officer 
who arrests or makes over the warrant of arrest to his subordinate for ^compliance is 
also guilty of the offence. 121 P. L. R. 1916=17 Cr. L. J. 525=36 Ind. Cas. 495 * 
Submission by the complainant to arrest does not detract horn the accused s acts 
or diminish its legal effect. Mens rea does not render into 
all. A. I. R. 1929 Cal. 73 °= 33 C. W. N. 751=1929 Cr, C. 366. Wrongful 
ment by police oflicer comes under s. 342- A. I. R. 193 ® 7 it — i 93 o C . . 

I. P. 
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128 Inti* Cas. 3o8. But where police acts under illegal orders, there is no wrongful 
^nfinemenf. **22 Cr. L. J. S-«47 C. 8i8=«S9 Cas. 37 ; see also A. L R. 1923 Mad. 
523^46 M. 6 o5==24 Cr. L, J. 599«=44 M. L. J. 655 = 73 Ind. Cas. 343- Where 
principal offenders are acquitted under s. 342, minor offender cannot be convicted 
under ss. 36S and 109. A. L R. 1929 Cal 767 = 33 C. W. N. 891 = 1929 Cr, C. 479- 
A Subdnspector conducting an investigation is within the law when he sends for 
a person to the police station who can in bis opinion give information about a crime ; 
and a constable and a Chowkidar did no more than bring such a person to the 
Sub-Inspector and tell him to sit down until the Sub- Inspector sees them are commit- 
ting no offence whatever, A. I- R, 1930 Oudh. 5 <^ 5 ' 

Procednre.-“-*-CognizabIe Summons— — Bailable — Compoundable— Triable by 

Presidency Magistrate or Magistrate of the first or second class. 

343. Whoever wrongfully confines any person for three days or morej shall 
^ ^ r be punished with imprisonment of either descrip- 

1 wT A? ^ which may extend to two years, 

three or more days. 

Notes. — One aggravating circumstances in this offence of wrongful confinement 
is the duration of the confinement. Confinement for a quarter of an hour may possibly 
be a mere frolic, deserving only a nominal punishment. It may indeed be so harmless 
as not to amount to an offence. But the like confinement if continued for a length 
of time may come to be a very serious offence — Morgan and Maepherson, The 
confinement must be against the person’s wishes. Vide 1923 Lah. 274 = 5 L. L. J. 3S. 
Where the prisoner was sentenced for abetment of abduction of a woman under ss. 
109 and 498, Penal Code, and for wrongful confinement of her under s. 343, held, 
that both the sentences were illegal as the essence of the case was abduction, 
and that the accused, as abettor therein should be sentenced for it alone. W, R. 
1864, Cr. 21. Accused No. i brought a woman who was his kept mistress from 
Kolhapur and kept her with accused No. 2, a brothel house-keeper in Bombay. On 
previous occasions too he had supplied women to accused No. 2 to be used as 
prostitutes. The woman was made to live as a prostitute in the house the entrance 
to w^hich was guarded ; and watch was kept over her movements. Occasionally 
she was allowed to go out under surveillance. Held^ that both accused were guilty 
of wrongly confining the woman, 42 B. 181 = 20 Bom. L, R. 79=44 Ind. Cas. 114= 19 


Procedure 


zable— Summons — Bailable — Compoundable with permission 
igistrate or Magistrate of the first or second class. 

ongfully confines any person for ten days or more, shall 
p. be punished with imprisonment of either 

description for a term which may extend to 
three years, and shall also be liable to fine, 
n insane brother for a period of nearly three months is an 
i. 47 A. 475"=2I A. L. J. 391. 
sntence should include imprisonment, i B. H. C. 39. 

able — Summons— Bailable — Not-Compoiindablc — Triable by 
ncy Magistrate or Magistrate of the first or second class, 

3 ps any person in wrongful confinement, knowing that 
a writ for the iiWation of that person has been 
duly issued, shall be punished with imprison- 
ment of either description for a term which 
may extend to two years, in addition to any 
to W'hich he may be liable under any other section of 


1 ■ 
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Notes,— This is another circumstance of aggravation. The offender persists in 
wrongfully confining a person notwithstanding an order issued by a competent 
authority for the liberation, or for the production of such person,--Morga?t and 

— Summons — Bailable— Not-compoundable — 
Session, Presidency Magistrate or Magistrate of the first or 



S. 3481. 


the.. INDIAN' PENAt'CdDE 


Wrongful 

secret. 


confinement . in ' 


346* Whoe?er wrongfully confines any person in such manner as to 

indicate an intention that the confinement of 
such person may not .be known to any persbn 
interested in the person so confined, or to any 
public servant, or that the place of such confinement may not be known to or 
:discovered by any such person or . public servant as herein before mentioned, ' 
shall be punished with imprisonment, of either description for a term which ' 
may extend to two years, in addition to any other punishment to which he 
may be liable for such wrongful confinement, 

.Scope. — ^To render a person liable, under this section, it. -must be shown' that , the 
wrongful confinement was' of such a nature' as fo indicate anintention that .the .person 
confined should not, be discovered. ,,, 9, C,,. 22.1.' No separate sentence is to be .passed In 
pses of restraint in attempt to kidnap. , 6 N. W. .P. 293. . The : offence consists in 
ill wrongful confinement aggravated by the offender’s endeavour to deprive bis 
prisoner and those intersted in him or bound to protect him, of the remedies which 
the law gives against this wrong. This intention of the offender is not expressly/ 
of i\kQ dt^mtion.—Morgan and Macpherson. 

Proeediioe. — Cognizable — Summons— Bailable—Compoundable ^vith permission 
of the Court^ — Triable— by Court of Session, Presidency Magistrate or Magistrate 
of the fi.rst or. second class. 

847. Whoever wrongfully confines any person for the purpose of 


Wrongful confinement to ex- 
tort property or constrain to 
illegal act. 


any person 

extorting from the person confinedj or from 
any person interested in the person confined, 
any property or valuable security or of cons-* 
training the person confined, or any person 
interested in such person, to do anything illegal, or to give any information 
which may facilitate the commission of an offence, shall be punished with 
imprisonment of either description for a term which may extend to three 
years, and shall also be liable to fine/ 

Notes.— Where the charge was one tinder s, 347 of the Penal Code and the 
evidence of the prosecutor and other evidence had been taken, and the case post- 
poned for the evidence of further witnesses which was considered necessary by the 
Magistrate, and they failed to appear, an order by the Magistrate dismissing the case 
for want of sufficient evidence was held to be legal. 7 B. L. R, 9, Where it was 
alleged that the police officer illegally detained a person with the object of extorting 
money but the Court found that no money passed, held that the elements of an 
offence under s. 347 were wanting. 7 O. W. N. 957 = A. L R. 1930 Oudb. $0^. 
Separate convictions under ss. 147 and 347 are legal. 140 Ind. Cas. 75-^34 Cr. L. J, 
81 sas 13 P. L. T/288== A. 1 . R. 1932 Pat. 335. Where a person by fear of injury 
was indued to place thumb mark on blank paper and such paper is valuable security 
a conviction under s. 347 is legal. I3ld, 

Procedur©. — Cognizable — Summons — Bailable — No t-com pound able— Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first or second class* 

348. Whoever wrongfully confines any person for the purpose of extor- 
ting from the person confined, or any person 
Wrongful confinement to ex- interested in the person confined, any con- 
tort confession, or compe f^ggiQ^^i or any information which may lead to 
restoration o proper y. detection of an offence, or misconduct, or 

for the purpose of constraining the person confined or any person interested 
in the person confined, to restore or to cause the restoration of, any property 
or valuable security, or to satisfy any claim or demand, or to give informa- 
tion which may lead to the restoration of any property or valuable security, 
shall be punished with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

Procedtir©.— Cognizable— Summons—Baiiabie—Not-compoundable— Triable by 
Court of Sessions, Presidency Magistrate or Magistrate of the first class. 

Notes.— Where a village Magistrate was present at the beating and the wrong- , 
fill confinement, by a police constable, of a person suspected of having committed 
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tlieftanclit. was proved that the village Magistrate .actually encouraged llie ill- 
treatment by the constable,. he -was giiilty.of abetting the offences pimish- 

'able under ss. 333 and, 348 Penal Code. 14 Wier,- 50, see also 1930 M. W. N. 723, 

Of Criminal Force and Assauli. 

. ' Of driminal Force and Assaullj.—A large -proportion of acts - desigimted as 
assaults, 'will' also- be offences falling under the heads of hurt and restraint. Thus a 
%tab with a knife is an offence falling under the head of hurt, and it is also^ an assault. 
The seizing a ma-n by -the colla.r, and thus preventing him from proceeding on his 
way, is unlawful resraintj and is also an assault. But there wnll be many assaults 
which it is absolutely necessary to punish, yet which cause neither bodily hurt nor 
unlawful restraint. A man who impertinently puts his arm round a Iady*s waist, who 
aims a severe stroke at a person with a horse whip, who maliciously throws a 
stone at a person, squirts dirty water over him, or sets a dog at him, may cause no 
hurt and no restraint, —yet it is evident that such acts ought to be prevented 
‘^Morgan and Macpherson. 

849 , A person is said to use force to another if he causes motion, 

change of motion, or cessation of motion to 
that other, or if he causes to any substance 
such motion, or change of motion, or cessation of motion as brings that 
substance into contact, with any part of that other’s body, or with anything 
which that other is wearing or carrying, or with anything so situated that 
such contacts affects that other^s sense of feeling. 

Provided that the person causing the motion or change of motion, or 
cessation of motion, causes that motion, change of motion, cesmtion of 
motion, in one of the three ways hereinafter described ; — 

Firsts — By his own bodily power. 

Secondlcp . — By desposing any substance in such a manner that the motion 
or change or cessation of motion takes place without any further act on his 
part, or on the part of any other person. 

Thirdly — By inducing any animal to move, to change its motion or to 
cease to move. 

Baieing a lathi. — ^Where the accused raised a lathi to'strike the complainant, 
and the latter ran away to save himself the offence under this section is completed. 
12 A. L. J. 154-23 Ind. Cas. 183=15 Cr. L. L 231 ; 74 Ind. Cas. 1049=24 Cr. L. J. 
857 = 1923 A. 333. 

Force. — Where violence has been caused to an inanimate o^ect only and not 
to any person, there was no criminal ‘Torce’^ as defined in this section. 18 C. W. N. 
1150=15 Cr. L. J. 720=26 Ind. Cas. 168 ; 17 N. L. J. 27. ‘Torce*' as defined in this 
section contemplates the" presence of the person to whom it is used, that is to say, it 
contemplates the presence of the person using the force and of the person to whom 
the force is used. 152 Ind. Cas. 162 = 36 P. L. R. 9r = i934 Cr. C. 702 = A, L R. 1934 
Lah. 454. As regards other cases of criminal force, vide 28 Cr. L. J, igi ; 4 P R. 
1880 : 72 Ind. Cas. 616=24 Cr, L. J. 456. Where it is proved that a person broke 
open the lock of the plaintiffs house, threw out all the property belonging to him 
thereform, and put a lock of his own on the house thereafter, the offence of criminal 
force within the meaning of s. 349 of the Penal Code is made out 99 Ind, Cas. 
863=28 Cr. L. J. 191 = A. I. R. 1927 Nag. 131. 

850. Whoever intentionally uses force to any person, without that 

. person’s consent, in order to the committing of 

Criminal force. offence, ot intending by the use of such 

force, to cause, or knowing it to be likely that, by the use of such force, he 
will cause, injury, fear, or annoyance to the person to whom the force is used, 
is said to use criminal force to that other. 

‘ lUmiratiom. 

sitting ’ in .a, moored - boat, on a river. A unfastens the moorings and 

down the stream. Here A intentionally 
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causes motion to Z, aud lie does this by disposing substances in such a manner 
that the motion is produced without any other acts of any person's part. A has 
therefore intentionally used force to Z ; and if he has done so without Z’s consent, 
in order to the committing of any offence, or intending or knowing it to be likely 
that this use of force will cause injury, fear^ or annoyance to Z. A has used criminal 
force to Z, 

Z is riding in a chariot A lashes Z’s horses, and thereby causes them 
to quicken their pace. Here A has caused change of motion to Z by inducing 
the animals to change their motion. A has therefore used force to Z ; and if A has 
done this without Z’s consent, intending or knowing it to be likely that he may 
thereby injure, frighten, or annoy Z.j A has used criminal force to Z. 

W Z is riding in a palanquin. A imending to rob Z seizes the pole, and 
stops the palanquin. Here A has caused a cessation of motion to , Z, '■ and he has 
done this by his own bodily power. A has '' therefore used force to- Z ; and as 
Alias acted thus intentionally, without Z’s consent, in order to the commission 
of an offence. ' A has used criminal force to Z. 

(d) A intentionally pushes against Z in the street Here A has by his own 
bodily power, moved his own person so as to bring it into contact with Z. He 
has therefore intentionally used force to Z ; and if he has done so without Z's 
consent, intending or knowing it to be likely that he may thereby injure, frighten, 
or annoy Z he has used criminal force to Z. 

{e) A throws a stone, intending or knowing it to be likely that the stone will be 
thus brought into contact with Z, or with Z^s clothes, or with something carried by Z, 
or that it will strike water, and dash up the water against Z’s clothes, or something 
carried by Z, Here, if the throwing of the stone produces the effect of causing any 
substance to come into contact with Z, or Z’s clothes. A has used force to Z, 
and if he did so without Z’s consent, intending thereby to injure, frighten, or annoy 
Z, he has used criminal force to Z. 

(/) A intentionally pulls up a woman’s veil. Here A intentionally uses 
force to her ; and if he does so without her consent, intending or knowing it to be, 
likely that he may thereby injure, frighten, or annoy her, he has used criminal 
force to her, 

(g) Z is bathing. A pours into the bath water which he knows to be boiling. 
Here A intentionally by his own bodily power, causes such motion in the boiling 
water as brings that water into contact with Z, or with other water so situated 
that such contact must affect Z’s sense of feeling. A has therefore intentionally 
used force to Z ; and if he has done this without Z’s consent, intending or knowing 
it to be likely that he may thereby cause injury, fear or annoyance to Z. A has 
used criminal force, 

A incites a dog to spring upon Z without Z's consent. Here if A intends to 
cause injury, fear, or annoyance to Z, he uses criminal force to Z. 

Intentionally.— The word Intentionally* shows that all involuntary accidental, 
or merely negligent acts are excluded, {Vide Mayne s. 415). 

Without Ms oonsent.— There is a difference between doing an act without 
the consent of a person, and against his will. The latter implies mental opposition 
to an act which is anticipated before it, takes place. Where it is an element of an 
offence that the act should have been done without the consent of the person affected 
by it, some evidence must be offered that the act was done to him against his will 
or without his consent. Reg, v. Fletcher^ L. R. I. C. C 89 cited in Mayne^s Criminal 
Law s. 415, 

Criminal force. — * Criminal force” in s. 350 contemplates criminal force used 
against a person and not against any matter or substance. 22 Cr. L. J. 329=2 Pat. 
L. T. 120=61 Ind. Cas. 57. Breaking open of a lock is not use of criminal force. 
A. L R. 1927 Lab. 830=26 P. L. R. 500=28 Cr. L. J. 676. The offence of being 
members of an unlawful assembly is one in the composition of which the use of 
criminal force does not enter, though the show of criminal force may exist. 25 C. 
434=2 C. W, H. 305. To support an order under s. 522, for restoration of possession 
o? immovable property there must be a finding that the dispossession was by the 
use of criminal force as defined in section 350 of the Penal Code. 27 C. I74=«4 C. W. 
N. 307. 

Scope. — ^This definition of criminal force appears to include what is termed by 
the English kw ^‘battery*’ that is, any even the least hurt or violence inflicted on the 
person of another. If there is the use of force as defined in the preceding section, 
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part-v¥liO uses, it, and is a!so wtlput the consent o 
such- use of force becomes criiiimal, iia 

ofece (see section 40), or the causing of 
ir or anBoyance. It will be ovserved that the c 


and this is inieiuional onjils 
af^ainst whom it is us 

E/ob ect t e commission of an offence (see section 40), or tne causing 01 

It will be ovserved that the deQm- 

iion of the’ offence does not include anything that the doer does by means of anothei 

■35li Whoever makes any gesture or any preparation intending or knowing 

it to be likely that such gesture or preparation 
Assault, any person present to apprehend, that 

he who makes that gesture or preparation is about to use crimmal force to that 
person, is said to commit an assault. 

ExplanaHon.-yi^r^ words do not amount ^ an assault. But the words 
which a person uses may give to his gestures or preparations such a meaning as 
may make those gestures or preparations amount to an assault. 

Illustrations. 

s fist at Z intending or knowing it to be likely that he inay there- 
e that A is about to strike Z. A has committed an asault. _ _ 

unloose the muzzle of a ferocious dog, intending ,0 

- • s Z to believe that he is about to cause the dog to 

:nount to an assault, and though the mere 
umstances, might not amount to an assault, 
sank. 

of criminal force, the force 
consist in an attempt or 

/ hurt or violence to the 

'eli-founded apprehension of 
puw in motion is created. An 
Mere words, it is explained, do 
' * j,~~ a blow which is purely 

lawful sport by consent, reasonable 
scholar by his school master, 

" r a public servant within 
property, and like, M 
under the head of crimina! 

, By the 'Chapter, of General 
being accounted 

the party threatened a reasonable appre- 
intends immediately to offer violence or 
le person threatened, constitute, if coupleci 
tention into execution, an assault in^ 

;e a charge , o f ■, assault upon particular, 
preparation" . should be- made "by a. ■person 
pprehend"' that, ■■the person ,waS' ■about ■ -'to, ;.■, use 
would not be^ enou'gh'., ,to^^prove,;th'at; the:'- words 
calculated to cause that person to apprehend 
Q, if he persisted in a certain course of conduct 
" ■ ani' 5 >'mnTint'fi''to assault". depend on 


by cause Z to behev 
( 3 ) A begins to 

be likely that he may thereby cause Z to 

attack Z. A 1 

(r) A takes up a stick, saying to Z, 
the words used by A could in no case^ 
gesture, unaccompained by any other cii 
the gesture explained by the words may 

Scope.— ‘An assault is something less than the use 
being cut short before the blow actually falls. It seems to 
offer by a person having present ability with force to do any 
person of another. And it is committed whenever a w- - ^ 
immediate peril from a force already partially or fully put 
assault is included in every use of criminal force, i.*-* 
not amount to an assault. ^ Such ^ acts as the following, 

accidental, an injury received in playing at any L 

chastisement of a child by his parent or guardian, or of a 
a blo.vv or other violence in self-defence, the use of force by 
the sphere of his duty, force used in defence of a man^s p: 

Cr. L, J. 276=71 Ind. Cas. 996- 


8 M. L. T. n 8 « 7 ;lnd. Gas. 41b. 

j0Q,--«.Thtowing a bottle into a house with the intention of frlghieni] 
j.-’cpnstttuies an offence under; 'this- section. 4 Gr. L. J. 20i «3 B. L. 

of a man,' who had an enlarged spleen, by striking him 





[||||||||[|[HI 


THE INDIAN PENAL CODE. 


352. Whoever assaults or uses criminal force to any person otherwise 
„ ^ - , than on grave and sudden provocation given by 

d persott, shull be punished with imprison- 

on graU provocation’ ment of either description for a term which 

may extend to three months^ or with one which 
may extend to five hundred rupees, or with both* 

ExJ^lanaiion.---^ and sudden provocation will not mitigate the punish- 
ment for an offence under this section, if the provocation is sought or volun- 
tarily provoked by the offender as an excuse for the offence, or 

if the provocation is given by anything done in obedience to the law, or 
by a public servant, in the lawful exercise of the powers of such public 
servant, or 

if the provocation iS'.given by anything done in the lawful exercise of the 
right of, private defence* , 

Whether the provocation was grave and sudden enough to mitigate the 
offence is a question of fact. 

Criminal force. — To constitute 'criminal force’, the offender must intentionaily 
use force to any person without that person’s consent, in order to the committing of 
any offence, or intending by the use of such force to cause, or knowing it to be 
likely that by the use of such force he will cause injury, fear or annoyance to the per- 
son to whom the force is used. Unless all these elements are present a person can- 
not be coBviefed under this section. U. B. R. {1892-1896), Vol. I. 226 ; U. B. R, 
1892-1896) Vol 1. 228. An assault made by parties proceeding together and acting 
(in conjunction as to time, place, and assault is one single act, and not a divisible and 
distinct act. In such a case it cannot be said that the cause of action is not one com- 
mon to all the parties. 14 W. R. 419. Where harm is very slight accused cannot 
be convicted under this section. A. W.|N. 1887,73. The fact that a person, who 
was assaulted, brought a criminal complaint does not prevent him from subsequently 
bringing a suit for damages. A. W. N. 1887, ^ 104 ; A. W. N. 1893, 62. A^ person 
tried and acquitted on a charge of using criminal force under s. 352 (which includes 
the offence of battery) cannot be tried in respect of the same crirninal matter on a 
charge of hurt 7 B. L. R. Ap 25=: 16 W. R. Cr. 3. Illegal seizure of carts for 
Government officer’s use is an offence under this section. 9 B. ?S8 j see also 4 A. L. 
J. 132 = 29 A. 272 = A. W. N. 1907, 42. Where the petitioners are convicted under ss. 
352 and 242 of the Code, and sentenced separately for each of the offences, ^ the acts 
found against them being, that they seized, dragged and pushed the complainant to a 
certain place, in order to punish him ; AM, that the petitioners have been 
punished for the whole series of acts, and that series of acts eomes within the 
definition both of wrongful confinement and of using criminal forc^ and, accord- 
ingly the case falls within the second paragraph of s 71 of the Code. 4 C. L. J. 90 
= 4Cr. L. J. 69. The complainant, a young woman, was going with an earthen jar 
through a public throughfare to fill water at a well, after sunrise, when the accused 
who was standing, leaning against his lathi, caught hold of the complainant’s hand 
which prevented her from going in the direction in which she was going. It was also 
alleged that the accused had also solicited her to commit adultery with him. The 
Magistrate, finding the latter part of the charge unproved, convicted the accused un- 
der s, 352 i. P, Code. Held that though there was evidence to sustain a charge of 
criminal force nnder s. 352, L P. Code the principle of s. 95 I. P. Code applied to the 
act of the accused in the case as it was a mere piece of foolish and vulgar chaff, 
which seriously to treat as a crime would be absurd. A. W. N. 1887, 73* When the 
accused, a coolie, was charged under s. 352 of the Penal Code with using force to a 
peon in the mamlatda/s office who prevented his running away from service, held, 
that no offence was committed, since the accused had a right to defend himself from 
the illegal act of the peon in wrongfully restraining him. Rat. Un. Cr. C. 605. 
Where a Police Sub-Inspector attempts to search a house outside the circle and if 
the inmates of the house assault so as to prevent the search they are not guilty of 
an offence under s. 352 I. P. Code. 71 Ind. Cas. 996=24 Cr. L. J. 276=1923 All 
433 ; see also A. L R. 1933 Pat. 66=13 L. T, 62 = 33 Cr. L. J. 233=136 Ind. 
Cas. 60. Where two persons were improperly arrested on an illegal warrant by a 
forest watcher and they were marched from the place of arrest to the police station 
and while so doing the accused came on the scene and gave a slap on the cheek 
of the watcher, that it was a trivial offence and was not a case in which the 
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accused sboujd be cMViCteu 

WlSe rpoli4^'officer was assaulted, in a piivate place 

Zm:AUc. the offence fa^s umlerdh^^ecuo. | 

a\^I ^qm = -’4 Cr 'l^J. 151=71 Ind- Cas. 503 ! see also A. I. R. 
tic'}' '’00^= u 6 Ind. Cas. 43. An assault on a citizen for 

poHce needs a Puuiif uigge”/ lulloade! 

^^I'opa-ThY-tY^npr^^ 

?udd“n”provocation, is admitted here as in cases of culpable homi 
The several General Exceptious concetnuig tlie ri^^nt of jr - 
done S consenTetc. should be borne in mnA-^Morgan and Mad 

Procedure.— Not-Cognizable— Summons— Bailable— Compot 

by any Msglstrate. 

353. Whoever assaults or uses criminal force to any 

public servant in the executior 
Assault or criminal force public servant or with int 

to deater a public servant from ^jj^t person from dischar 

discharge of his duty. gj^fy ^ gudi public serva 

auence of anything done, or attempted^ to be ^ 

?aw?ul discharge of his duty as such public servant, snail b 
ImpdsonmJktof either description for a term which may ex 
or with fine, or with both. , 

Scope.— -The assault is aggravated becau^se a Y'^of"il 

a charge under this section, -besides proof of li 
To support S _ against one who ei 

of criminal fore , should be shown that the accuse 

duties as suem Renegign Act if the orders are passed by a c 

ting orders under the Kepeaiea acc ii u>c N L R 87 

;cs ^nb illegal resistance amounts to offence under s, 353- ^3^ Ind, 

W N Cr. L. J. 886- A. I. R. I93i Cal. 443 

hension roust be lawful in every way. A. I.R. i9.3'^ Pat. 171 .19 

ii U“is ?-S,r.r"f3 0 ”“''’?^": 

A Vr ’ 10^2 Pat. 315^ Where criminal force is used in obstrnciio 
tntence o\ fine of Rs. 100 was upheld. A. I. R. I933 Nag. 392- 
knowledge and person assaulted w« public servant to A 

Sded 146 W. Cas. 43=1933 Cr. C. 53.8=27 S. L. R. 209=A 
174 Where Excise Inspector in attempting to make search A< 
cLiclion of accused for assaulting such Inspector 
■ ' ‘ loaa Cr. C, 538-27 S. L, R. 2 o 9=A. I. R- 1^33 Sind. 174 - ai 
^ ■-offiLl duiies in grossly illegal and outrag.ous manner is__ no 
■ execution of his duty.” 132 Ind- ^as- 7n- i93t Cr. C 665-32 
Rans* i6o r 'see also 133 Ind. Cas. 2 1 4 - 32 
193,1- 524 S Cas. 818-35 Cr. L- J- 7 2 
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When it was found that the accused had threatened to assault the authorities and no 
assault had actually been madfij that the accused were not guilty under s. 353. 
150 Inch Cas. 1048 = 35 Cr. L J. 1250= 1933 Cr. C, 865 = A. 1. R. 1934 All 687. A person 
resisiing the execution of an illegal warrant does not commit an offence under s. 353. 
2934 Cr. C. 1313= A, I. R. 1934 All. roi6. Where act constituting an offence was 
done when accused had lost temper, and no force or violence was used, a sentence of 
fine is sufficient. A. 1. R. 1935 Pat. 214. Where a person was charged under s. 353, 
for haying assaulted a police-officer in the discharge of his public duties, but it was 
found in the course df the trial, that he committed an assault on a private individual, 
a witness in the case, and not on the police-officer, held that he could not be convicted 
of the latter offence. 6 0, Wt N. 202. The Mysore police do not answer the des- 
cription of public servant within the meaning of the Penal Code. They have no 
authority to enter British territory and make an attempt to arrest persons suspected 
of crime. Persons using criminal force to them cannot be convicted under s. 353 
Penal Code, i 'VJ/eir 342 = 1. Weir, 837 see also 105 P. L. R 1904=1 Cr. L. J. 956. 
Where under a time-expired warrant a public servant attaches properlj^, resistance 
to the attachment is no offence under s. 353. 19 N. L. R. 183 ; see also 2 Pat, L. J. 

ii = i8 Cr. L. J. 370=38 fnd. Cas. 744.^ A warrant was executed by the Amin of a 
Civil Court aftet the expiry of the time fixed by the Amin and before the expiry of 
the time fixed by the Court for its return and the Amin was obstructed in the course 
of the execution by the accuse^. Held, that the accused v/as guilty of an offence 
under s. 353 I. P. Code, 45 M. L. J. 78=1933 M. W. N-. 444=32 M. L. T. 248 = 
(1933) Mad. 687. Assaulting a police officer when he is discharging his duties as 
such, amounts to an offence under s. 353 I. P. Code. 18 S. L. R. 221 = 88 Ind. Cas. 
15 = 26 Cr. L. J. io 7I = A. L R. 1925 Sind. 280. The definition of a public 
servant in s, 21 of the Indian Penal Code, includes every officer in the 
service or pay of Government. 21 L. W. 704=78 Mad. 867 = A. I. R, 1925 
Mad. 1093 = 49 M. L, J. 192. The exprsssion ‘*iii consequence oP' used under 
s. 3S3 of the Penal Code includes the motive which actuated an assault as the 
cause of such assault. 99 Ind. Cas. 935 = 28 Cr. L. J. I99=A. L R. 1227 Lah. 162. 
A public servant was approached with a certain prayer by the accused in his capacity 
as a public servant and as such he expressed his inability to accede to his prayer. 
Subsequently the accused assaulted the public servant. Held^ that the accused 
was guilty of an offence under s. 355 of the Penal Code though the person assaulted 
was not acting as public servant when the assault was made. 99 Ind. Cas. 935 = 28. 
Cr. L. J- 199 = A. I, R. 1927 Lah. 162: While a police officer was deputed 
in a private place to control the traffic on the road leading from the 
private place to the public road and he was assaulted while so discharging his duty. 
Held, the police-officer was acting in the lawful discharge cf his duty and the accused 
was guilty of an offence under s. 353. x i i Ind. Cas. 665 = 29 Cr. L, J. 905 = A. I. R. 
1928 Lah. 230 ; see also A. I. R. 1924 Lah. 257=4 Lah. 448=76 Ind. Cas. 29, 
To bring the act of the accused within the purview of this section it must be 
established that he assaulted the complainant in consequence of anything done 
by the latter in the lawful discharge of his duty as such public servant. 7 Mys. 

In the execution of his duty.— In a place where vaccination is not 
compulsory, a vaccinaior is not discharging any duty under the law, when he is 
attempting to vaccinate a child against the will of his parent. 19 M.L. 1.238 = 

4 Ind. Cas. 1 1 16 ; 1 Weir 345. But where a thing is done by a public servant 
in the execution of his duty, an assault on him to deter him from doing that 
duty, will make the accused liable under this section. 24 P. R. 1880 Cr. 8 Ind. 
Cas. ' 88x = 9 M. L. T. 168= i r Cr. L. J. 727. An assault made on a public servant 
acting in obedience to the orders of his superiors is punishable under the section, 
the question whether those orders were right or wrong being immaterial in the 
case, 14 Cr. L. J. 141 = 18 Ind. Cas. 891. But where the public servant exceeds 
his power and where he is not empowered the offence under this section will 
not be committed, i Weir 343 5 ^3 A. L. J. 691 = 16 Cr. L. J, 589=30 Ind. Cas. 
141 ; 31 C. 424=1 Cr. L. J. 442 ; 59 hid. Cas. 321 ; 25 Cr. L. 742 ; 75 hid. Cas. 
731 ; 76 Ind. Cas. 655 ; 75 hid. Cas. 768 ; 47 M. L. J. 447 ; i Weir 344 ; J 9 N. L. R. 
183. Persons assaulting a collector peadcih^ who had been directed to keep the 
peace during a distraint are guilty under s. 353 of assaulting a public servant while 
in execution of his duty. 3 W. R. Cr. 49. An attempt by a vaccinator to take 
the lymph from the arm of a person who objects to it, notwithstanding the 
objection, is unlawful, and resistance to such an attempt will not be an offence 
under s. 353, Penal Code, 3 C. N. 627, Where no warrant is produced m 
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evidence an accused cannot he convicted under Ibis section for assaulting’ n prof'Ci-ro 
server while executing the warrant. 3 L, B. R. 128. The assaulting of a mal^pisar, 
who was holding an enquiry in the matter of damage due to a Government Forest 
is not an offence under, s, - 353 of the Indian ^Penal Code^ because the holding 
of such enquiry is net .one , of the legitimate duties oi maigasan 9 Inch Gas. 669== 
12 Cr. L. J. 112. , , ,, . „ 

Where a vaccinator attempted to vaccinate ^ a child forcibly^: Ins relations 
can assault the vaccinator- in the exercise of their -right of private , defence. A. ,W., N. 
igo6, 98=3 A. L. J. 327=*3 Cr. L. J. 368=28 A. 481 ; see also 3 C. W. N, 627 ; 
$Z P. W. R, 1913 Cr.«i4 Cr. L. J. 512 = 20 ,lnd. Cas. 99^- ; 28 C. 399*5 C. W. N. 
413 ; I Weir 344. . ^ , . ■ . , , . 

But where a public servant is acting m colour of ofhce> no rsgiit oi private 
defence can arise. 18 C. W„ N. 548=15 Gr. L. J. 427*24 Ind. Cas. 163. In the 
absence of any evidence as to the terms of a warrant either by the production 
of the original or by secondary evidence, a conviction for resisting a public servant 
in executing the warrant cannot stand. 3 C. W. N, 60S. Searching of a house of 
person suspected of theft is not illegal and assault to the officer searching comes 
within s. 353. 20 Cr. B.' J.- 174*17 A. L. J. 115 = 49 lucl. Cas. 494* Absence of 
name of person to be arrested vitiates warrant and the arresting person is not^i, 
public servant as he acted beyond his jurisdiction. A. I. R. 1924 Cal 959* 5^ G, 
902 = 39 C. L. J, 452 = 20 Gr. L. J. 2 = 83 Ind. Cas. 481. A police constable 
arresting a person without written order is not acting in the discharge of his ckity 
and an assault on him is not an offence under s. 353. 20 Cr. L, J. 48=48 bid. Cas. 
688 ; see also A. L R. 1929 Mad. 624=51 M. 873 = 29 Cr. L. J. 54i = S5M. L. J. 
220=1928 M. W. N. 310=109 Ind. Cas. 365 ; A. L R. 1929 All 903 = 30 Cr. L. J, 
1145 = 120 Ind. Cas. 113; A. 1, R. 1923 Pat. 388 = 4 P. L. T. 171 = 24 Cr. L. J. 
490=72 Ind. Cas. 054. Members of an unlawful assembly assaulting public 
servant in furtherance of common intention are guilty under s. 354 and 353 also. 
A. I. R. 192S Pat. IIS. 

Where a charge under s. 147 has only been framed, the accused cannot be con- 
victed tinders. 353, l8 C. W. N. 1274= 16 Cr. L. J, 42 = 26 Ind. Cas. 634. 

Separate sentences under s. 147 and under s. 353 should not be passed, when 
the common object of the unlawful assembly committing the riot was the offence 
under s. 353. 4 C, W. N. 245. Where many people are disposed to resist process- 
servers when their "property is attached it is necessary to pass deteirent sentences 
even where such persons are not sure that the attachment is legal, mind. Gas. 
576=29 Cr. L. J. 896= A. I. R. 1928 Nag. 135. 

Rut slight irregularities will not help the accused. 46. M. L. J. 45 ; A. W, N. 
1885, 244 ; 76 Ind. Cas. 186 ; 27 A. 491 ; 5 C. W. N. '-843 ; 13 N. L. R. 87 ; 30 Ind. 
Cas. 141 ; 8 A. 293 ; 21 M. 78 ; 27 A. 49*2 Cr. L. J. 155. 

Procedure. — Cognizable — Warrant— Bailable — Not-compoundable—Triable by 
Presidency Magistrate or Magistrate of the first or second class, 

364. 


Assault or criminal force to 
woman with intent to outrage 
her modesty. 


Whoever assaults or uses criminal force to any woman, iniendi% 
to outrage, or knowing it to be likely lliat lie 
will thereby outrage her modesty, shall be 
punished wdth imprisonraeot of either desefip- 
tion for a term which may extend to two years, 

or with fine or with both. 

Scope. — In order to constitute an offence under this section mere knowledge that 
the modesty of a woman is likely to be outraged is sufficient without any deliberate 
intention having such outrage alone for its object, i Weir 347 ; 31 C. W. N. 583= 
103 Ind, Cas. 553. But an indecent assault upon a woman does not amount to an 
attempt to commit rape,^ unless the Court be satisfied that the conduct of the accused 
indicated a determination to gratify his passions at all events and inspite of all 
resistance. 5 R* 4D3‘ hi order to consitute the offence there must be intention or 
knowledge that the woman's modesty will be outraged. 14 Cr. L. J. 149 ; 42 P. W. 
Rv 1910 ; 16 P. W. R. 1912; 15 Ind. Cas. 309, * Woman* is explained to denote 
a female human being of any age section 10). 14 Bom. L. R. 961 = 13 Cr. L. J. 

^tid. Cas. 794. The, -phrase “to outrage modesty^* is indefinite; and It 
would he an outrage to the modesty of one woman to do her what would be thought 
’ another. The taking indecent liberties with females will be punished by 
but provision is not confined to such cases. In a country, where many 
'dishonoured by exposure to the ga^e of strangers inany 
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gross insults of a different kind, such as a man rudely thrusting his head into the 
covered palanquin of a %voman of rank, may well be deemed to outrage female 

modesty Assaults committed with intention .to' commit rape are not, it seems, 

here contemplated.” — MQrgmi ^nd:Mac^Iierson. ■ 

Cases.— Where the accused took off the clothes of a woman, threw her on the 
ground and then .sat,;,, down besides her but said' nothing, he committed an offence ■. 
under' this , 'section. ' i 16, P. L. R. 1912 ; ^ 14 Bom. L. R. 961 ==13 Cr, L. J. 858. But 
where evidence'' proves that the accused stripped a girl nearly naked and .was lying', 
upon her, when her cries, attracted people to the spot, he committed a.n offence under 
sections 3.76, 5.11, and not merely under, this- section. 8 Ind. Cas., 257 = 42/ P.' W. R. , 
igiO'Cr.,'., in such cases magistrates s'houkl.not' .try -the 'case -under .s.'s 54,,: in'order -to 
give themselves jurisdiction. I) . B. R. (1892-1896). Vol. f, 234 ; O. B. -R.-' (1897-190,1). 

m.r,-,.84.' ' . . 

Proof.— “A charge 'Under this section is one which is ve.ry easy; to make and very 
difficult, to .rebut, and' also one wli.ich .experie'nce s,how.s women are sometimes 'apt to 
make from one motive or another, without the 'slightest foundation. S.o, . when such 
charges are made, it is necessary to see whether they are supported by independent 
.evidence besides that of the woman hereself, or, are corrob'orated. by her conduct .and 
the surrounding circumstances and are consistent with ordinary probabilities., 
U.' B. R. (1892-1896), Vol I5 229 j U. B. R. (1897-1901), Vol I, 325. 

Procedure. — It is obviously unjust to convict an accused under this section, 
without calling upon him for his defence in respect of the particulars which differentiate 
the offence from that stated in the, 'Charge against -him under s. 352. 1 L. B. R. 287. 
See also, 15 Cr. L. J. 366=23 Ind. Cas. 734. 

Where the accused was convicted and sentenced for the offence under s. 354 and 
506, Penal Code, to three months’ rigorous imprisonment for each offence ; Held 
that the intimidation by throwing a knife formed part of the assault in this case; 
consequently the sentence under s. 506 was illegal and must be set aside. 12 Cr. L. J. 
242= 10 Ind. Cas. 771. The fact that A is in love with H and is jealous of C does not 
authorise him to puIlB’s hair and hand. An assault of this kind made in the presence 
of several persons is calculated to outrage the woman’s modesty and is punishable 
under s. 354 of the Penal Code. 13 Cr. L. J. 53=13 hid, Cas. 3B9*4 Bur. L. T. 268. 
Every assault on a woman or every use of criminal force to a woman does not 
necessarily fall under s. 354, 1. P. Code namely, an assault or use of criminal force 
to a woman with intent to outrage lier modesty. In order to construct an offence 
under that section it is necessary that the assauIt^ or use of criminal force must be 
used with intent to outrage a woman or knowing it to be likely that he would thereby 
outrage her modesty. 3^ 5^3=103 hid. Cas. 553 = 28 Cr. L. J. 697 = A. L 

R. 1927 Cal. 505, An offence under s. 354 is only committed when a person assaults 
or uses criminal force to a woman intending to outrage or knowing it to be likely 
that he will thereby outrage her modesty. Where it is clear that the woman either 
bad no modesty to mention or that it was not such as would be outraged by any of 
the acts which are attributed to the accused such an offence cannot be said to be 
committed. 108 Ind. Cas. St = 29 Cr. L. J. 325 = A. h R. 1928 Pat 326. Intention 
to outrage or knowledge that assault is likely to outrage modesty of girl is necessary 
under'Section 3-54* - Per M.. C. .Ghose in I42.1nd. .Cas,. 297--~-i933 C., 203,~,34, Cr. 

L. J. 3o 8«A. I. R. 1933 Cal 142. Offence under 5. 354 can be committed on girl 
of live and half years though she has not developed sense of modesty. 142 lod. Cas. 
297=1933 Cr. C. 203=34 Cr. L. J 308= A. L R. 1933 Cal. 142. Where the accused 
threw down a girl, put sand in her mouth and got on her chest to have intercourse 
with her but was prevented from doing so by arrival of some persons, his act 
amounts not only to preparation but attempt to commit rape. 34 P. L. R. 832 = A. 

L R. W33 *c>03. Criminal assault of a daring nature on innocent woman should 

merit a substantial sentence of imprisonment. A. L R. 1934 Bah. 36. 

Procednre,— Cognizable— Warrant-Bailable— Not-compoundable— Triable by 
Presidency Magistrate or Magistrate of the hrst or second class. 

" 35'5. ' Whoever assaults or uses" criminal force'iO' any persoo, intending 

thereby to dishonour that person, otherwise 
than on grave and sudden provocation given 
by that person, shall be punished with imprison- 
ment of either description for a term which may 


Assault or criminal force 
with intent to dishonour per- 
son, otherwise than on grave 
provocation. 



, * , , . sudden provocation given by that person, shali 

be punished with simple imprisonment for a 
^ V. ' term which may extend to one month, or with 

to two hundred rupees, or with both. 
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Provocation,— The complainant who was not a pleader, intruded into the 
pleader*s room at Belgaum, in order to see a pleader. The accused, _ a pleader, 
objected to the complainant’s presence in the room and had read out to him one of 
the rules which required an out-sider to withdraw from the room if his presence 
was objected to. The complainant refused to leave the room and sat resolutely 
down. The accused went to him and put him out of the room. ^Heid that^no 
offence xvas committed under this section since complainant's intention in remaining 
in the room, after his presence was objected to, was to annoy the accused, and the 
accused did not exceed his rights in putting the trespasser out of the room. Emperor 
V. More Baivant^ i$ Bom. L. R. 1039. In order to convict a person under this 
section absence of grave and sudden provocation should be proved. 96 Ind. Cas. 
859 = 27 Cr. L. J. 1003=1927 Nag. 47. 

Intention. — The intention to dishonour may be supposed to exist when the 
assault or criminal force is by means grossly insulting, such as kicking a man, pulling 
a man’s nose, or laying a whip across the shoulders , — Morgan and Maepherson, 

Gases. — An accused person while under trial struck a Sub-Inspector of police, 
who was in the witness-box giving evidence against him. that the offence of 

which the accused was guilty in this respect was rather that provided for by s. 355 
of the Penal Code, than that punishable under s. 332 of the Code. A. W. N. 1907, 
186=6 Cr. L. J. 22. In order to prove that the assault by the accused was made 
with intent to dishonour a woman, absence of grave and sudden provocation has to 
be proved. 96 Ind. Cas. 859=27 Cr. L. J. 1003 = 9 N. L. J. 157. 

Procedure. — Not-cognizable — Summons— Bailable — Compoundable — Triable 
by Presidency Magistrate or Magistrate of the first or second class. 

356 * Whoever assaults or uses criminal force to any person, in attempting 
.to commit theft on any property which that 
Assault or crirninal force in person is then wearing or carrying, shall be 
attemt to commit theft of pro- punished with imprisonment of either descrip- 
per y came y a pers n. ^ which may extend to two years, 

or with fine, or with both. 

Application. — This section applies to a case where criminal force is used in an 
attempt to commit theft and not where theft has been committed. The latter offence 
amounts to robbery, Reg, v. Muktm^ Rat. Un. Cr. C. 3. 

‘*Tlie aggravation consists in the attempt to commit theft on property which is m 
personal use or under personal protection. Attempts to pick-pocket or to commit 
theft from the person, when the efience is not completed, and even when the offence 
could not be completed (as where the pocket contains nothing) will be punishable 
under this section, if the thief in his attempt does anything which amounts to an 
assault or use of criminal force.” Morgan a?id MacpJiersojt. 

Procedure. — Cognizable — Warrant — Not-bailable — Noi-Compoundable — Triable 
by any Magistrate. 

357 . Whoever assaults or uses criminal force to any person, in attemp- 
ting wrongfully to confine that person, shall be 
punished with imprisoBment of either descrip- 
tion for a term which may extend to one year, 
or with fine which may extend to one thousand 


Assault or criminal force in 
attempt wrongfully to confine 
a person. 


rupees, or with both. 

Notes. — Where the accused put his safa round the neck of a boy on his refusal 
to accompany him to a certain place and proceeded to drag him for a distance of 
about 50 or 60 yards as a result of which the boy subsequently died. Held^ that an 
offence under s. 357 had been committed by the accused and not one under s. 3D4A. 
A I. R- 1931 ^ah. 275 - 

Procedure.— Cognizable— Warrant— Bailable— Compoundable with permission 
of the Court— Triable by any Magistrate. 

358 - Whoever assaults or uses criminal force to any person on grave and 

Assaults or criminal force on 
iye:j 
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Explanation, — The last section is ■ subject to the same explanation as 
section 352. 

Notes.— In Ciise of use of crimiiial force to canal patrol on bein^ abused should 
be punished under section 358. 1934 Cr, G, 1081 =« A. L R. 1934 All. 873 = 3 A.W. R, 
699.' 

Prooedtir0.«—Not-cognizabIe— Summons— -Bailable-— Gompoundable— Triable by ' 
any Magistrate. ■ 

Of Kidnapping^ Abduction etc^ 

■ Notes. -—The former divisio'n of this chapter of offences against' the human, body 
have gradually led to the present. ' Pain or hurt of body is not necessarily ', a; part of 
the offence comprised under this head. ' And some of these , offences may be, com- 
mitted without any such abridgment of personal liberty as amounts to wrongful 
restraint or confinement — Morgan and Macpher son. 

Of Kidnapping^ Abduction^ Slavery i and Forced Labour* 


iiig 


359. Kidnapping is of two kinds : kidnapp- 
from British India, and kidnapping from 


. Kidnapping, 

lawful guardianship. 

Notes. — Accused separately charged with kidnapping and abduction can be 
tried for each of such offences in one trial. 146 Ind. Gas. 305 = 37 C. W, N. 1074 = A. 
L R. 1933 Cal. 676. 

360 . Whoever conveys any person beyond the limits of British India 
Kidnapping from British without the consent of that person, or of some 

India. ' person legally authorized to consent® on behalf 

of that person is said to kidnap that person 

from British India. 

^ Scope.— ‘The offence of kidnapping from British India, consists, according to 
this definition, in conveying any person out of the protection of law without his 
consent vide 8 M. L. T.91 j (1910) M. W, N. 262 ; 20 Bom. L. R. 372 = 19 Cr. L. J, 
602 or the consent of some person legally authorised to consent on his behalf ; or 
with such consent, when it is not freely or intelligently given, but is obtained by 
deception or under any of these circumstances which have been explained ; {vtde 
section 90 to invalidate a consent). This offence is sometimes committed by means 
of assault, and is sometimes attended with restraint. But this will not always be 
the case. For example, a labourer who has been induced to embark on board of a 
ship by false assurances that he shall be taken to a country where he shall have 
good wages, but whom the captain of the ship intends to sell for a slave, or other- 
wise illegally to dispose of, may be conveyed beyond the limits of British India and 
so kidnapped without being either assaulted or restrained. This offence may be 
committed on a child, or on a grown up man or woman. The carrying of a grown up 
person by force from one place in British India to another, and the enslaving him 
within the British Territories, are offences sufficiently provided for under the heads 
of restraint and confinement. 

‘The enticing a grown up person by false promises to go from one place in 
British India to another place also within British India may be subject for a civil 
action and under certain circumstances for a criminal prosecution. But it does not 
come under the head of kidnapping. This offence can only be committed on a 
grown up man by conveying him beyond the limits of the British Territories in 
India’’ — Morgan and Macphetson, 

361 . Whoever takes or entices any minor under fourteen years of age,* 

, rt if a male, or under sixteen years of age, if a 
gSSshi? female, or any person of unsound mind, out of 

^ ^ ‘ keeping of the lawful guardian of such minor or 

person of unsound mind, without the consent of such guardian, is said to kid- 
nap such minor or person from lawful guardianship. 

Explanation, — The words “lawful guardian’^ in this section include any 
person lawfully entrusted with the care or custody of such minor or 
other person. 



THE INDIAN PENAL CODE. 


committed with assault or the use of criminal force, and without being attended with 
any restraint A child, for example, who is decoyed from its guardians, who soon 
forgets its home, and who consents to remain with the kidnapper, cannot be said to 
have assaulted or restrained, but it is none the less kidnapped. The consent of the 
kidnapped person is immaterial and it is not necessary that the taking, or 
enticing should be shown to be by means of force or fraud. — Morgan and 
Macpherson. 

Essence of the offence.— The essence of the offence kidnapping as defined in 
this section, is the taking of the minor out of the keeping of the guardian without 
the guardian’s consent. 17 P. R. 1916 Cr ; 4 W. R. 6 ; 10 W. R. 33 ? 3 W, P. 
146 ; 95 Ind, Cas. 372 ; 27 C. 1041 ; 28 Cr. L. J. 820. Motive has nothing to do with 
the offence under this section. 31 A. 448 ; 18 Ind Cas. 653. 

Scope. — The section and the explanation are express and exhaustive in their 
terms, and to constitute the offence of kidnapping or abducting the following things 
must be proved, A taking and enticing of a minor under fourteen years of ^ age if a 
male, or under sixteen years of age if a female or any person of unsound mind from 
the custody of the following persons : (i) the natural guardians ; {2) the legal guar- 
dians if the natural guardian be dead or (3) a person lawfully entrusted with the care 
and custody of a minor. The last kind of guardians includes all persons other than 
those mentioned in (i) and (2) who, for the time being, may be lawfully entrusted 
with the care and custody of a minor, such as a school master or a friend at whose 
house the minor may be staying or such like persons standing in a similar 
degree of relationship. But this section has no application to self consti tuted 
guardians nor to persons such as waifs or strays who are taken up and maintai- 
ned by charitable institutions. 4 Pat, L. J, 74. The offence of kidnapping from 
lawful guardianship is complete when the minor is actually taken from^ lawful 
guardianship, and it is not an offence continuing as long as minor is kept 
out of such guardianship. 26 M, 454 = 2 Weir 296. A child, ten years of 
age* is i>rima Jade subject to guardianship, and no one is at liberty to take 
away such child without permission properly obtained. 3 B. 178, The offence of 
kidnapping is not necessarily complete as soon as the minor is removed from the 
house of the guardian. When the act of kidnapping would be complete 'would 
appear to be a question of fact to be determined according to the circumstances of 
each case. 27 C. 1041 = 40, W. N. 645 (F. B.) Where a minor girMvas driven 
from her parental roof and was found some days thence, in the company of 
the accused, no offence of kindnapping is established. 1912 M. W. N. 538= 
13 Cr. L. J. 598=16 Ind. Cas. 166. The husband of a Hindu minor girl^ is 
her lawful guardian, It amounts to kidnapping even if, without any crimi- 
nal intention, the father takes away his minor daughter from the lawful 
guardianship of the husband. 17 C. 298. To bring a case within the purview of the 
expression ^‘lawfully entrusted’’ in explanation to s. 361, it must be clearly shown 
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been transferred from the custody of the guardian or some person on his behalf in 
to the custody of some person not entitled to custody of the minor. 55 P. L. R. 1916 
=25 P. W, R. 1916 Cr.==i7 Cr. L. J. 236=334 hid. Cas. 652. The pledging of girl 
to secure a loan is not a legal contract and may not be enforced in law but if a minor 
»s retained in the custody of a person with the consent of the lawful guardian he will 
not commit the offence of kidnapping under s. 361, Penal Code, io Pat. L. T. 326 
= 119 Ind. Cas. 72=330 Cr. L. J. 580 = A. I R. 1929 Pat. 316=1922 Cr. 97, In the 
case of girl below 1 6 years of age, whose parents are dead, her brother, though he is 
under 18, is deemed to be her lawful guardian. 1929 Cr. 563 = A !. R. 1929 
Lah.,835. 

Takes.— The word '‘taking*' in this section is nothing but physical taking. 15 
Cr. L. J. 630, The taking away must be by some overt act. 27 Iiid. Cas. 181. The 
word *‘[akiog*' is not confined to mere physical taking. It signifies some act done 
.which is the proximate cause of the person, going -out. A. I.. R. 1938 Mad. 585=34 
M. L. J. 456. Abduction need not be forcible. 3 W. R. 9. The offence is comple- 
ted as soon as the minor is actually taken away from lawful guardianship. A. 1 . R. 
1926 Pat. 493=5 536=7 L. T. 812 ; see also A. I. R. 1930 Oudh. 289. 

Minor. — “The age or mental incapacity of the person taken is a matter of fact as 
to which the accused may either have no opinion or may have no erroneous opinion. 
It was decided in v. Prince, L. R. 2 C. C. 154, that even a tea fide belief 

reasonably entertained that a girl was over sixteen, was no defence.^’ (Mayne's Cr. 
Law § 469) ; see also A. L R. 1929 Pat. 651 ; 12 Mys. L. J. 133 ; A. 1 . R. 1929 AIL 
82= 1929 A. L. J. 111 = 30 Cr. L. J, 318. Minority is determined by s. 3 of the Majori- 
ty Act. 37 M. 567. 

Oonsent of minor.— Consent of the minor is of no avail. A. I. R. 1930 Cal. 
437==5i C, L. J. 352 ; see also A. I. R. 1930 All. 19=31 Cr, L. J. 85 ; j 8 Cr. L. J. 
18 = 17 P. 2 ^* 1916 (Cr.) ; A. L R. 1926 Lah. 547=2? Cr. L. J. 851 = 95 Ind. Cas. 931 j 
A. L R. 1926 Lah. 677 = 27 Cr. L. J. 1018 = 96 Ind. Cas. 874 ; A. L R. 1927 Nag. 
279=28 Cr. L. J. 659 ; A. I. R. 1929 All. 703=30 Cr. L. J. 985. 

Lawful. — The word “lawful’’ means that which is opposed to unlawful, vis, 
legal, proper, right, without fraud, pressure or constraint. This word does not 
necessarily mean that the person who entrusts a minor to the care or custody of 
another must stand in possession of a person owing to legal duty or obligation to the 
mother. It is sufficient if the entrusting is effected without illegality or the commis- 
sion of any unlawful act by a person legally competent so to do. 4 Pat. L. J. 74 = 49 
lad. Cas. 48 1. The mother of an illegitimate child i^ her lawful guardian. 8 C, 971. 
The minor must be under the guardianship of some one otherwise the offence is not 
committed, 13 Cr,^ L. J. 528. In matters of lawful guardianship preference should 
be given to those who are entitled to guardianship under the Guardians and Wards 
Act. 15 Cr. L. J. 640 ; Rat. Un. Cr. C. 820. In the last two cases maternal rela- 
tives were preferred to paternal relatives and the latter were convicted for taking 
away the minor from the guardianship of the former. According to Hindu Law, 
husband’s relatives are the lawful guardians of the minor widow, 27 P. R. 1915 Cr, 
Where husband of a minor girl sold her, the purchaser is her lawful guardian. 7 
P. R. 1911 Cr. A minor brother cannot be the guardian of his sister. 1922 Lah. 75 ; 
A. L R. 1921 Lah. 316=3 L. L. J. 588 = 67 Ind. Cas. 831 ; but see A. L R. 1929 Lah. 
^ 35 * Where a minor girl leaves her husband’s house without any persuasion, in- 
ducement or blandishment held out to her by the accused, and then, she goes 
to him, he cannot be convicted of an offence under this section. 73 Ind. Cas. 
260. See also i L. B. R. 205 ; 87 Ind. Cas. 513=30 C. W. N. 215 ; but see 
36 Ind. Cas. 580== 14 A. L, J. 792. When a father sent his daughter to live in a 
house with certain of his relatives and one of their relatives married in that 
house the daughter without the consent of the father. Held that there was no taking 
out of lawful guardianship. 15 Cr, L. J. 630. The husband of a Hindu minor girl 
is her lawful guardian, ^ and her father cannot take her away without her husband’s 
consent without committing an offence of kidnapping. 17 C. 298. In this section the 
Legislature has advisedly preferred the phrase “keeping of the lawful guardian” to 
the word “possession” which frequently recurs in the Code in connection with the 
inanimate objects. The word “keeping” connotes the fact that it is compatible %viih 
Independence of action and movement in the object kept, ft implies neither preven- 
tion nor detention but 'rather maintenance, protection .-and control, manifested not 
b}r continual aption, but as available on necessity arising. This relation between the 
minor and the guardian is certainly not dissolved so long as the minor can ai will 
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take advantage of it and place herself within the sphere of its operation, 6 Bom. 
L. R. 785 = 1 Cr. L, J. 93* Where minor is ^taken away from ae facia ^guardiaosliip 
with consent of alleged civil guardian. Sessions Judge should enquire into qiicsnon 
of civil guardianship before deciding the case. A. L R. 193^ Cal. 446=32 Cr, L. J. 
888 = 58 C. 897— 35 C. W. N, 195. The words “lawful guardian’’ in this seciion are 
used in a wider sense. Every person entrusted with the .care or custody ol a,,ini,nor 
is a lawful guardian. A. L R. 1934 Pat. 170=1934 Cr. C. 367=15 P. L. T, 229-35 
Cr. L. J. 814. The term does not conclude a person with whom the minor by consent 
of legal guardian resides. 12 Mys. L, J. 133. The test ofiawful guardianship is that 
the infant or minor should be in a position to apply to liis guardian for proicction. 
A. 1. R. 1929 Sind. 249 ; 17 Cr. L. J, 236. Mother of a Mohomedan girl of 7 years 
of age, is her guardian and not her husband, 27 C. W. N, 531. 

Consent. — In order to constitute an offence under this section there must be 
taking of the minor out of the keeping of the guardian without the guardian's 
consent, A consent given on a misrepresentation of fact is one given under a mis- 
conception of fact within the meaning of section 90 of the Penal Code, and the con- 
sent of a guardian so obtained is not useful as a consent under this section. 17 P, R, 
1916 Cr. The consent of the girl does not affect the offence. 2 VV, R. : 2 W. R, 
5 ; 7 W. R. 36 ; v. Mmikletow, Dears. C, C, 1 59- 

Charge. — A charge of kidnapping from lawful guardianship should contain the 
name of the guardian, i Wyman’s Rev. Cir. and Grim. Reporter, 16. In a charge 
the Judge should use the words of the section and must not substitute phraseology 
of his own. 13 C. W. N. 754* 

When the offence is completed — The offence under this section is com- 
pleted the moment a minor as described in this section is taken cut of the custody of 
a lawful guardian and is not a continuing one. So there cannot be any abetment of 
this offence by conduct which commences only after the minor has once been com- 
pletely taken out of the keeping of the guardian. 38 A. 664=14 A. L. J. 765. See 
also 6 P. R. 1894 Cr. The offence is complete when the minor is actually taken 
away from lawful guardianship and it is not an offence continuing as long as a minor 
is kept out of such guardianship. 26 M. 454. 

Explanation — The explanation to this section is not intended to limit the 
protection which the section gives to parents and minors. It is intended to extend 
that protection by including in the term ‘‘lawful guardian’', any person lawfully 
entrusted with the care and custody of a minor. 24 M. 284=1 Weir 349=2 Weir 
458 ; 10 M. L. J. 4^5. The fact that a father allows his child to be in the custody 
of a servant for a limited purpose and for a limited time, cannot determine the 
father’s rights as guardian or bis legal possession for the purpose of the criminal 
law. Such a temporary guardianship does not exclude the higher legal guardian- 
ship of the father. In such cases, the court must consider all the facts and see 
whether they are consistent or not with the continuance of the father’s legal posse- 
ssion of the minor. If they are not inconsistent the minor must be held to be in 
the father’s possession or keeping, even though the actual possession should be 
temporarily with a friend or other person. Ibid. Where a minor girl comes to the 
house of her father with the consent of her husband, her father is her de facto 
guardian, ii Cr. L. J. 9=4 Ind. Cas, 543=130. W. N. 754; see also 8 S. L. R. 
182 = 16 Cr. L. J. 117 = 27 Ind. Cas. 181. The word “include’* is not intended to 
limit the protection which the section gives to parents and minors, but rather to 
extend that protection by including in the term lawful guardian or any person, 
lawfully entrusted with the care or custody of the minor, 1922 Lah. 380 = 68 Ind. 
Cas. 620. ^ Where a Hindu minor is living with a person who is not her nearest 
male relative, the latter commits an offence under this section if he takes the minor 
away from the guardianship of such relative without his consent. The technical 
plea of legal guardianship can be raised only by a guardian appointed by a Civil 
Court. 42 A. 146= 18 A. L. J. 64. The mere fact that the minor leaves the pro- 
tection of her guardian does not put her out of the gurdiansbip's keeping. The 
physical control of the minor is not always necessary to constitute “ keeping’’ or 
custody. 12 Mys L. J. 133. Without the explanation the guardianship is limited 
to lawful guardianship. By the explanation the term ‘guardian’ has been extended 
to any person lawfully entrusted with the care and custody of a minor, Tiie term 
‘‘entfust’’^ implies the giving, handing over or confiding of something by one 
involves, the idea of active, power and motive by the 
towards the person in whom the confidence is 


S. 361] 


THE INDIAN " PENAL COBB. 


3^S 

reposed. The term ‘lawfully entrust or entrusted** means a declaration of t: 
and the handing over or tiie giving or confining of a minor to the care and 
custody of another by a person competent to do^ so unaffected by any illegality 
or impropriety coupled with the assentj express or implied of the person In whom 
the. trust is vested of. imposed., , Neither ' the^' declaration' of the trust itself nor its 
acceptance need be necessarily , in. writing ; it is sufScient if the declaration is verbally 
made and given or if, it' arises from, a course ' of conduct 'consisrent only with the 
existence of. such antecedent declaration and- accepted verbally or by necessary 
Implication ..arising from the conduct of the party ' so entrusted with duty imposed. 

4 Pat. L. J, 74 =;( 191,9) Pat. 33.^. Intention to give child in ma,rriag,e,iii , contravetion, 
of Act 1 9:, of ■,1929, is . ‘unlawful purpose/^ 143 Ind. Cas. S73=:= 1 1. Rang. 81 — 34 ,Gr." L. ,J, 

' '696= A. L RV 1933. Rsg. ' "98 (F. B.). 

^ Bxoep'tion,.— A woman ^'shoiild, not be convicted of kidnapping her own', minor 
cliiidreii from the /lawful guardianship ofthein father, when she believes, in .good 
faith- herself entitled ' to the lawful custo-dy of the children. - i' Weir ' 38,4— -2 
Weir 664. 

Oases. -~Tlie nioiher of Maliomedan minor girl of 'fifteen is her lawful 'guardian 
even if she ailains piiberi'^a 60 P. R, 1905 Cr. . The prosecution must prove ■ that 
the accused knew that the kidnapped person was under lawful guardi-anship. 27 . P, 

R. 1887 Cr. Paternal relatives of a minor Hindu girl are not justified in removing 
her from lawful guardianship by fraud or force for the purpose of getting her 
married. Rat. Un. -Cr, C. 320. Where ' the two accused took aminor girl from 
her husband in Biklianir, detained her there for a momb, then brought her to 
Karachi by train, where they detained her for three days, the offence was completed 
at Bikhanir. 7 S, L. R. 17 = 20 Ind. Cas. 599=14 Cr, L. J. 439. Where a girl under 
sixteen years of age left the guardianship of her husband and father-in-law of her 
own free will and not for the first time, and after that stayed with accused quite 
voluntarily and without any force having been exercised or deception practised upon 
her, it did not amount to taking or enticing the girl out of the keeping of her 
lawful guardian, nor did it amount to compelling her by force or inducing her by 
deceiiful means to go from any place, and it was not an offence within the meaning 
of ss. 361, 362 and 366 Penal Code. 12 A. L. J, 265 = 23 Ind- Cas. 473=^5 Cr. L, J. 
265 ; see also U. B. R. 1912, 2nd Qr. 136=14 Cr. L. J. 109=18 Ind. Cas. 669, 
The consent of kidnapped person is immaterial, and it is not necessary for a 
conviction, under section 361, that the taking or entiting should be shown to have 
been by means of force or fraud. 2 W. R. Cr. 5 ; 2 W. R. Cr. 61 ; 3 W. R. 
Cr. 9 / 3 W. R. Cr. 15; 7 W, R. Cr. 36. For conviction of kidnapping 
under ss. 361 and 363 of the Penal Code, that the accused took or enticed 
from lawful guardianship the person kidnapped must be established, 10 W. 

R. Cr. 53 ; 16 W. R. Cr. 42. To entice away a child playing on a public 
road is to kidnap it from lawful guardianship. ^ 7 W. R. Cr. 98. It is not 
incumbent on the prosecution in a case of kidnapping under s. 361, Penal Code, 
to prove that the accused knew that the minor had a lawful guardian. It is for the 
accused to prove ignorance of the fact of the existence of a iawfull guardian, when 
he raises that plea*^, though it does not follow that such ignorance will be a cemplete 
answer to the charge of an offence under ss. 361^ and 363. 27 P. R. 1S87 Cr, Motive 

has nothing to do with the offence of kidnapping though it might have much to 
say to the punishment. 6 A. L. J. 682 = 3 Ind. Cas. 480=31 A. 448=10 Cr. 

L. J. 295, The right of a paternal relation of aminor girl to select a husband 
and perform her marriage is not according to the Plindu law, absolute as against 
the guardian. Rat. Un. Cr. C, 820. 

Abetment of Kidnapping.— A Hindu wife removing her infant daughter 
and marrying her without her husband’s warrant is guilty of abetment of kidnapping. 

8 C. 969=ii‘C. L. R. 6. The only evidence against the accused person, ch.p'ged 
with abetm^'^nt of kidnapping was first, that he was at the bouse of certain prostitutes 
who kidnapped a girl, secondly that he was the first man, who had connection with 
the girl, thirdly that he carried her about from place to place, and fourthly, that he 
endeavoured to conceal himself and that he himself absconded. //M that there 
was no evidence to show that the accused abetted the offence of kidnapping. 2 C. 

W. N. 81. There can be no abeunent of kidnapping by conduct commencing only 
after the minor has been completely taken out of the keeping of the. guardian 
when the guardian keeping of the minor is at an end. 6. F. R. 1894 Cr. 

L P. Code— 49 
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62. Whoever by force compels, or by any deceitful moans induces, any 
" M ’uction person to go from any place, is said to abduct 

■' ■ that person. 

ScoDe.— This section does not define an offence. It is merely a definition of 

the word “abduction’’ which occurs in some of the penal provisions which foUow 
abduction differs from kidnapping, because there may bs abduction without a re- 
moval of the person from the proiectioo of the law, or even from lawful guard., .ui- 
shio It may be observed on the things which constitute abduction according to tins 
defeiition, that to compel by force a person to go from any place ts not an oftence_ 
specifically under this code, although it may necessarily involve the commission of 

an offence, an assult at least, and probably wrongful restraint. To inuuce a peisoii 

by clereitfui means to go from any place is ordinarily not an offence but only a 
subiect for a civil action. Neither of these things are specially punished _ as onence 
here * they merely constitute the definition of abduction. An abdticuon is 
offence only when it is committed with certain aggravating circumstances.—lfor^rt?/. 
and Macpherson ; vide also 8 P. L. C. 1924 ; 24 Cr. L. J. 921 ; 22 huh Las. 730 ; 
15 W, R.4* 

Abduction.— When a man by a promise of marriage induces a woman to leave 
her house, but does not marry her or get her married he is guilty of deceiving 
her as mentioned in this section. 4 A. L. J* 482. In order to constitute an ofteiice 
under this section the woman must be compelled by force or induced by deceitful 
means to leave her husband’s home. 1 1 P. R. 1888. Gr. . •, . 1 

The offence of abduction is a continuing offence and a giri is oeing abtiucied 
not only when she is first taken from one place to another. 12 A. L. J. 91 ; 

7 S. L. R, 128; 24 Ind. Gas. 599. When the accused uses deceitful means in 
abducting a woman from one place to another, he is guilty of an offence under 
this section. But if he repeats the same deceitful means in oroer to aodiirt 
her again from the latter place 10 a third place, he commits a second oflence under 
this section. 24 Ind. Gas. 599 1 4 o A. 507. A person who compelled a girl hy 
force to go aw^ay from the place where her mother-in-law was, evidently with tiie 
intention to have sexual intercourse with her, is liable to be^ punished for conmiitting 
an offence under s. 366 read with tins section. 9 M. G. T. 406== 10 ind. Cas. 290 
Bare abduction, without the intention pointed out in the different sections dealing 
with the subject, is not j^er se an offence. 6 G. W. N. 208. ^ . . ■ 

Where an accused person deceitfully married a girl with the intention of 
prostituting her held , that the fart of his marriage dishonestly contracted witli 
an illicit view did not prevent his act of inducing the girl to leave her home from 
amounting to abduction under s. 362, or entitle the accused to be arquitted of an 
offence under s. 366 Penal Gode. 7 P- I<* 18S1. Cr. A conviction for abduction 
was quashed no force or deceit having been practised on the person abducted. 
3 W. R. Gr. 7. Where an accused person dishonestly induced a girl to marry him 
and leave her home with the view of causing her to. prostitute herself. that 

the fact of such marriage did not exculpate him from being guilty of abduction 
under s. 362, Penal Code, or of an offence under s. 366. 7 P. R. 1881 Cr. Neither 
under the Penal Code nor under the Frontier Regulation is it an offence for a 
married woman to abet her own abduction. 40 P. R. 1866 Cr, ; 6 P, R. 1871 Cr. ; 
14P. R. 1875 Cr, ; II P. R. 1883 Cr. Where the kidnapped girl goes with the 
accused on his false representation an offence under this section has been committed. 
73 Ind. Cas. 510=24 Cr. L. J, 622=1923 Lah. 158. Abduction in itself constitutes 
BO offence and only becomes an offence when certain criminal intents are proved. 
75 Ind. Cas. 297 = 24 Cr. L. J. 921. Abduction itself is not an offence but becomes 
so when taken is connection with other factors which form the subject matier 
with other sections of Chapter 16 of the I. P. Code. 29 P. L. R. 444 = 109 Inch Cas. 
127=10 Lah. L. J. 32S-29 P. L. R. 479, The offence of kidnapping from 
lawful guardianship is not a continuing offence. As soon as the minor is actual- 
ly removed from the custody of bis or her guardian, the offence is committed.^ The 
offence is not a continuing one as long as the minor is kept out of guardianship. A. 
1 . R. 1931 55 * 

,,;va 368. Whoever kidnaps any person from British India or from lawful 
; 1 * , guardian^^hip, shall be punished with imrison- 

of either description for a term which 
seven yeais^ and shall also be liable to tine. 
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Scope and object, ^Tliis ' section and . section :366 are intended not only to 
protect the rights of parents and lawhil guardians of minor, but also to protect the 
minors as well. So the willingness of the, minor or of the temporary guardian does 
notprotecttheaccused«,i2L.J.i33. 

Lawful guardianisMp.-— A. fac/o guardian of a minor, whose guardianship 
IS not against the wishes of the jure guardian, is a lawful guardian. t 3 Cr. L. J. 
239== 10 Ind. ^ Cas. ■ 281 . According to Mahomedan Law the occiirance of puberty 
determines minority and the mother’s right to custody. But for the purposes of 
this section regard must be had only to the definition of minority in s. 3 of the 
Majority ^ Act. , 37 M. 567. The guardianship' of a husband is not terminated by a 
: minor .wife^s running away .from, his house.. 16 Ind. Cas. 768= Cr, L. J. 736. 
This section is applicable to married' as well as to iinmaried minor girls. ■ 12 P. R. 
1S79 Cr. A mother can be convicted under this section where she takes the child 
out of the custody of the father. , 9 Ind. Cas. 511 ; 18 G, W. N. 484. Removal of 
a ward^ by a teacher to a distant place is an, offence under this section. 23 A. L. J. 
lo. When a person is kidnapped with the object of holding him to ransom an 
offence under section 363 or 365 has been committed. 91 Ind. Cas. 240. The 
consent of the minor does not excuse the accused. 27 Cr. L. J. J018. Kumliars 
are not bound by strict Hindu Law, and as such a father cannot be convicted under 
this section for taking her minor daughter from her husband’s honse. 24 P. W. R. 
1914 Cr.— i6i P. L. R. ,1914= 1 5'^ Cr. L, J. 639 = 25 Ind. Cas. 839. According to 
Hindu Law tlm husband’s relations, if any exists within the degree of a sapinda^ 
are the guardians of a minor widow in preference to her father and his relations. 
27 P. R. 1915 Cr. The testimony of the kidnapped person, if satisfactory, legally 
suffices for a conviction for kidnapping. 7 W, R, Cr. 104. To constitute the 
offence of kidnapping, it must be shown that the person was abducted from lawful 
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364 I, P. Code. 91 Ind. Cas. 


XnAe minor is Ltuaily taken from the lawful guardianship. Jt is not tm oaonce 

person kidnapped is no defence to a charge under s. 363, wnere ‘^''r 
he <’irl were neiahbours and for this reason became fond of each othe. ^rid J'hen 

her marriage was about to take place the accused decided to take her . 

agreed, Md, that it is not a bad case of kidnapping though technica by A amoants 
such and that the accused should not be punished severely. 96 4 C^ u 74 -w ^ 

T T 101?- A I R 1026 Lah. 677. One P. who was formerly a Clniatiancnangea no. 

^ifrion and became a convert to Hinduism. She left the house in which she ^vas 
living during the absence of her husband who had gone to P’f m 

latter came back he demanded his children but they were not handed o /v-i to hm ■ 
that on these facts there is no question or an offence under s. 063. 102 It.d. 

£ 209-38 Cr L. J. 13- A. I. R .^937 Lah 496. Whether ‘he oltence ofk.dim- 

ninpi^romulete when the person has been taken out of the custody of tne lawtii 
guardian is a question of fact to be determined ^^rding to the circumstances of each 
case Where he enticed the girl to come out of the gachi to the toad her 

the motor car where R was sitting and R drove SSs^Cr. 

Held, that R was rightly convicted under s. 363 I. P, Code. 109 Ind. Cas. 43 ° • 

L T 820= 6Pat. 471.^ The test of lawful guardianship is that die infant or minor 
kould be in a posidon to apply to his guardian for protection 
quire that the minor should have been actually taken from the actual custody 
guardian. A. I. R. 1929 Sind. 249=1929 Cr. C. 543. 

To constitute kidnapping the intention to prevent *e kidnapped person from ve^ 
turning to his guardian is not necessary. 69 Ind. Cas, 444-2.3 ^ ivTahn- 

Ibsenfe of the mother, the mother's inother is the guardian ^^i 

mpflan minor eirl who has not attained puberty. 37 C. L. J. ^29— 27 C. W . in. 53 ‘. 

« Ind ris 026=^4 Cr L. J. 712 = 1923 Cal. 672. If a minor abandons her guardian 
with no inte'ntion of returning, she can not be held to continue in the guardian s keep- 
Tnl 87 Ind CaL 41 t= 26 Cr. L. J. 977. Removal of a boy by a temporary guardian 
without the consent of a perinanent guardian is an offence under this j 

L. T. 10=86 Ind. Cas. 428=26 Cr. L. J. 796=A. I. K. 192$ All, 293- ihe 

kidnapping from lawful guardianship is not a continnmg ofieiice. i.i Ind. Ca^. 246 

= i93o A. L.J. 1485-1931 Cr.C. 127=53 A. 140=32 Cr. L. J. 690- A. t. K. 1931 

All. 55 - ' . „ . 

From British India.— Where the accused induced certain woman to leave f^i- 
tish India for Ceylon, on the misrepresentation that ‘ 

sons and after arriving at Ceylon made them work as coolies on the esta.e. Iftld 

that the woman must be held to have been taken without their consent, and ^ 

Accused werTguilty of an offenne under this section. 6 Ind. Cas. 503= ‘9ip M W. 
M 262 = 8 M L. T. 91 = 1 1 Cr. L. J. 368. Where the attempt is made foi kidnapping 
from British India, and the attempt fails, the abetment of such an offence .s_ punish- 
able under ss. 363 and 1 16 and not under ss. 363 and 109. i M, I 73 -I Weir 

Cases— Magistrates should not give themselves jurisdiction by trying under f. 363. 
ra«jf*s which really fall under s. 366 I. P. Code. The form of a kidnapping which is 
punishable by s. 366 is a seriously aggravated form, which only Sessions Courts and 
District Magistrates in the exercise of their special powers, have jurisdiction to C • 

B R. (1897-1901) Vol, I. 32g. To establish kidnapping, there must be evidence that 
the minor was taken out of the keeping of the lawful guardianship 
sent i4 Cr.L.J. i49=i9lnd.Cas. 149 (F- B.)=6 Bur. L. T. 21 Where a Hindu 
sold his wife a girl of 16 years of age to S, a barber, with whom she was living, and, 
where the girl, while living with S, was persuaded by the accused to leave the house 
of S Ld go away with another man : Held, that S was the lawful guardian of the 
<1 rl within the meaning of s. 361 and that, the accused was rightly convicted under s. 
363.1. P. Code. 7P-R-i9nCr.-=i54P.L. R. 1911= 10 Ind. Cas. 97 = 12 Cr. L. J. 

P. W. R. 1911. When the accused were charged under s. 363 Indian renal 
Code with having kidnapped a girl from the guardianship of her father and it appear- 
■ ed that the girl was over i6 at the time when she disappeared and that there was 
r delay in making a report to the police. , Heldihsx the accused were not guilty of an 
iti^ffld'^alerisds of the Penal Code. 48 In* ion. . Where 

I of accused and the accused gave mformai-j 
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tion of it to the guardian tlirough, another, he is' not -guilty. A., L R. 1933 Lah. 392. 
= ^933 Cr, C. 636= 140 Ind. Cas. 42. The moment a minor girl is taken away from 
the custody of a teniporary guar dian the offence of kidnapping is complete. A L R. 
1931 Lah. 53=130 Iiid, Gas.,' 7:82= ==32 Cr. L. J. 615. Where a girl of 15 was kidnap- 
ped by an accused of 21 years old a, sentence of four years rigorous imprisonment 
was reduced to two years. I35'lnd, Cas. '677=1933 Cr. C. 247 = 73 Cr. L. J. 190'= 33 
P. L. R. 48s = A. 1 . R. 'i932.Laii. 203. ■ 

■ Procedure.: — Cognizable — Warrant— Bailable — Not-compoundable — Triable . by 
Presidency Magistrate or Magistrate of the 'first class. 

, : 364 . Whoever kidnaps or-abducts any person in. order that.such' person 
.jr-t ' ■ V , . may be' 'murdered. -or may 'be so disposed', of as 

,tobeput.,in danger' of being murdered;, shall be 
r o mur ei. punished with 'transportation for life' or rigorous', 

imprisonment for a' teriix which may extend 'to ten-' years, and shall .also be', 
liable' to fine, ' ■ ■ 

Illustration, 

(a) A kidnaps Z from British India, intending or knowing it, to be likejy that 
Z may be sacrificed to an idol. A has committed the offence defined in this 
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fT/^use the person abducted to be secretly and wrongfully; confined. 7 J: 

- loA P I ^ P 7^0= A.. L R, 195 Lab. 614* For a conviction under this section an 
10 secretly confine abducted person is necessary. 92 Ind. Cas. 213 — 27 Ci. 
f r«gi A I?R liTLal 614. An offence under s. 365 consists of k'dnappmg or 

“fiibnappingit •person of age is convbyfb *“>“<>" PJ" ^ 
Bdt 4 India to another. 137 Ind. Cas. 290=33 Cr. L. J, $ 14=9 O. W. N. 

^^^Proo6dure.-CognizabIe-Warrant-Not-baiIable--Not-compoundable-Triable 

by Court of Session, Presidency Magistrate or Magistrate of the first class. 

366. Whoever kidnaps or abducts any woman with intent that she may 
. be compelled, or knowing it to be likely that she 
Kidnapping or abducting compelled, to marry any person against 

woman to compel her mar- gjjg ^ay be forced or 

riage &c. seduced to illicit intencourse, or knowing it to 

be likely that she will be forced or seduced to illicit intercourse, sha e 
punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

“And whoever, by means of criminal intimidation as defined in pis Code 

or of abuse of authority or any other method of compulsion, induces any 

woman to go from any place with intent that she inay be, or knowing ‘kat it is 
likely that she will be, forced 01 seduced to illicit intercourse wiih another 
person shall also be punishable as aforesaid.” 

Kidnaps.— A woman, marrying her minor daughter to .a*'*®*®'' 
of her husband kidnaps the minor from the lawful guardianship of her 1 “ ‘ • 

8 P. R. 1878 Cr. Where two girls ran away from their houses and remained for 
nearly one or two days in the house of a woman who belonged to the 
JVai^s in Kumaon, and no report was made to the Pradhan, held * • 

under this section was csmplete. 34 A. 340=9 .A, L. J. 307. being 

two girls should be awarded separate sentences, the offence of kidnapping b g 
separate, i O. C. 4. No offence is committed when a girl is abducted ho™ Jbe 
custody of her maternal uncle with the consent of her mother. ^ lo Ur, u. y "i 
Ind. Cas. 909. In order to sustain a conviction under this section it must be 
that the girl was taken out of the custody of her lawful guardian. 10 w. • 4-* 
There are two ingredients of an offence under this section. First there m st > 
kidnapping or abduction as defined in section 361 or section 362 ana secondly u 
kidnapping or abduction must be done with the intent or knowldge 
object that certain things will happen as specified in this section. 3 hah. h- J* 574* 
An accused cannot be convicted under this section where the girl left the Ptotection of 
her guardian of her own accord and lived with the accused. 13 A.L. L jj* 

L. J. 663. A person kidnapping a girl of fifteen years of age out or British mam 
with her consent, for the purpose of seducing her to illicit intercourse, is not gui y 
ofan offence under s. 366 I P. Code. 42 B. 391=20 Bom. L. R. 37^745 ind. has. 
cob- 19 Cr. L. J. 602. It is not necessary for a conviction under s. 300 i. i • uoae, 
that the accused should know definitely who the guardian of the minor gni is whom 
he finds wandering about. 9 O. ^ A L. R. 1102. In case of marriage will means 
will of girl and not of guardian. A. L R. 1932 Cal 442== 32 Cr, L. J. 5i2«35 c, v * 

N. 49. Where the accuse 1 is charged for both kidnapping and abducuon, sopamte 

'"--'charges are necessary. 144 lad. Cas. ,93-34 L. J. 6S2«sA. L R. i933 ca . 

563. Joint trial of accused charged with abduction alone and _ 

■ f. , botix abduction and kidnapping is irreguler, 144 Ind. Cas. 93=34 Cr. L. j. 
.:r:7V,;t9'33, '€r-''L.-'‘’94o««Av I ,R, 1933 Cal.;s63. In' charges of kidnapping^ ana wronpui 
tlieji^was |olnt trial first place and separate trials were neia 

■'■#4111111115-;;;,,;, 
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fiabsequently. A. I. R. 1932 Lab. 203. Prosecution must prove age of girl. A. I. R. 
1931 Lah. 401=32 Cr. L. J. 1041 ; see also A. I. R. 1934 Sind. 119=28 S. L. R, 
285=1934 Cr. C. 960. Where the Magistrate finds in, a case under s. 363 1 . P. Code, 
that evidence that the girl was enticed away; 

the Magistrate should examine and decide whether an offence under s. 36^ or 
some other cognate offence against a feamale over 16 was committed and should 
not remain content with finding that the girl was not proved to be under s. 16. 
1924 Lah. 718. To sustain a conviction under this section there must be a finding 
as to the use of force or deceitful means. 88 Ind. Cas. 463=26 Cr. L. J., 1151 =A,. 
I. R. 1925 Oudh. 454. Where it was not unlikely that the girl herself eloped with 
some of the accused and on missing her, her parents got up the story to 
recover her and to bring her paramour into trouble. that a conviction 

under s. 366 was improper., 6 Lab. L. J. 622 = A. I. ' R. ' 1925 Lah.. 274. The 
mother of a Mahomedan minor girl handed her to the accused for marriage 
and the accused married her. The guardian for mairiage of the girl did not consent 
to the marriage. that the accused was punishable under s. 366 L P. Code. 

84 hid. Cas. 434 = 26 Cr. L. J. 290= A. I. R. 1925 Cah 578. Where an abduction 
is net completed, the accused may be convicted of an offence of an abetment of 
abduction. 86 Ind. Cas. 1007 = 26 P. L. R. 119=26 Cr. L. J. 943=A.M.' A. 1925 
Lah. 512.^ in the case of an offence under s. 366 1 . P. Code, the intention is a 
matter of inference from the citcumstances of the case and the subsequent conduct of 
the accused after the abduction has taken place, no Ind. Cas. 99= 10 A. L Cr. R. 429. 
In the absence of any element of forcing or seducing for the purpose of illicit inter- 
course, no offence under s. 366, Pena! Codeican he regarded as possible. 27 L. W. 
683=109 Incl Cas. 907 = 29 Cr. L. J. 635 = A. I. R. 1928 Mad. 585 = 54 M, L. J. 456. 
The expression ‘'seduced to illicit intercourse” means ‘‘induced to surrender or 
abandon on condition of surety from unlawful sexual intercourse”. 38 C. W. N. 
71; see also A. L R, 1934 Sind. 164=1934 Cf- C; 1266 : A. 1 . R. 1934 Lah. 227 
«i934 Cr. C. 458. Iliicit intercourse does not cease to be one, merely because it 
is repeated. If the intention is to kidnap the girl in order to seduce her to illicit 
intercourse, the fact of previous imimacy with her is wholly immaterial. 27 A, L. L 
114= 1 13 Ind. Cas. 765 = 30 Cr. L. J. 218 = A. I R. 1929 Ail, 82 ; but see A. I. R. 

1934 P?it 170=15 P. L. T. 229 = 35 Cr. L. J. 814 ; 38 C. W. N. 71. The words 

“seduced to illicit intercourse’hdo not refer to first act of seduction or surrender of 
chastity but they refer also to subsequent co-habitation as well. The object of the 
section is to punish not the seduction by itself but the kidnapping of the kidnapped. 

1929 Cr. C. 379=A. I R, 1929 Pat. 651 ; see also A. I. R. 1935 Bom. 189 ; A. I. R. 

1930 Cal. 209=50 L. L. J. 593 = 1930 Cr. C. 209=125 Ind. Cas. 656; A. I. R. 1933 

Cal. 718 ; but see A. 1 . R. 1932 AH 409=1932 A. L, J. 488=54 A. 756 = 33 Cr. L. J. 

669=138 Ind. Cas. 609. Act of seduction must be subsequent to kidnapping. 

A. L R. 1932 AIL 409. Proof of kidnapping or abduction from lawful guardianship 
is necessary. 34 Cr. L. J. 100= A. I. R. 1932 All. 580=1932 A. L. J. 776= 141 
Ind. Cas. 127 ; see also A. L R. 1933 Oudh. 62 = 34 Cr. L. J. 377=1933 Cr. C. 
102 = 9 O. W. N. 1049= 142 Cas. 813. Where a grown up girl of 18 submits 
herself to be carried away and ‘raped’ the presumption is of consent. A. I. R. 1931 
Lah. 401 = 1931 Cr. C. 641 = 32 P. L. R. 98 = 133 Ind. Cas. 560. For a conviction 
under this section it is not necessary that the accused should know definitely who the 
guardian of the minor girl is. X2 Mys. L. J. 133. In a charge under this section 
consent of the minor girl or of his temporary guardian is of no avail Ibid. Allowing 
a child to be in the custody of a servant or friend for a limited purpose or time 
does not determine the guardian’s right to legal possession. Hence an offence 
under this section is committed when the minor is kidnapped with the consent 
of the .servant or friend. 68 Ind. Cas. 620. Paternal relatives of a minor 
commit a technical offence under this section when they kidnap a minor girl from 
the custody of mother with the object of marrying her. 5 Lah. L. J. 377. To 
constitute an offence under this section the accused need not know who is the 
guardian of the minor. 81 Ind. Cas. 529=25 Cr. L. J. 1913. A person cannot 
be convicted without a fresh charge for abduction where the original charge was 
for kidnapping. 31 C. W. N. 171. 


Iliicit intercoiirse.—A charge under this section, of abducting a woman with 
the intention of forcing or seducing her to illicit intercourse, can be sustained only by 
evidence to show the intent or to raise the presumption that illicit intercourse was 
likely to result from the abduction. 23 F. R. 1868. 
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'Tlie : word.s : '‘illicit, intercourse**'- - me'au; the sexual intercourse Jjetweeii a iviiiii auti 
V .-.who areniothusbandaiKi^wife^^ nianiecl one, 4 A.J^. j, 

■ ■ ■:482.,, ' Und.eiMlie Buddhist lawv a man cannot., marry a girl under sixteen years of age 
.without her gudrdiaii^s .consent'.and hence 'an intercourse between the man and siii:h 
a girl is,*hlliGk'intercourse”.'L, .B-. R,. (1S72-1892X 202. When it is proved that tlm 
accused took, two minor ■ girls -fromdawful guardianship wjih the object of seducing 
them to illicit intercourse, he 'is guilty of an offence under . this section and the coiisent . 
of the girlis'of no avail 49 C. 905. , This section applies, to the case of a married .... 
woman. ,45 C. 64,1' «=' 24 C, W. N. 695. .. 

Intent or knowledge. — For a conviction under this section a special inieDi or 
knowledge is necessary. 53 P. L, R. 1916; 28 Cr. L. J. 867 = 99 Inch Cas, 121 ; 

37 Cr. L. J. 456 ;25 Ind. Cas. 297 : A. 1 . R. 1933 Hang^ 98 (F. B.) — 3'^ Cr. L. J. 696 : 

A. I R. 1934 Pesh. 69 ; A. 1 . R. 1934 Lab. 227 =35 Cr. L. J. 1386 ; 67 fnd. Cas. 731 : 

72 Ind. Cas. 533 ; 81 Ind. Cas. 529 : io 3 Ind. Cas. 552. Intention can be infen ed 
from conduct of the accused and circumstanc^^s of case. A. I R. 1930 Lah. 52= 

Cr. L. J. 529 ; see also A. I. R. 1930 Lah. 163 ; .19 Cr. L. J. 643 ; A. L R. 1933 Oudh. 

45 = 39 Cr. L. J. 220 ; A. I. R. 1933 Rang. 9S (F. B.) 

Charge of rape. — A charge of rape against the accused cannot be proved by the 
uncorroborated evidence of the prosecution, 17 P. W. R. 1916 Cr. : 54 P. L. R. 

1916 ; 73 Ind. Cas. 513 ; 1928 Lah. 238 ; 1924 Lab. 669=75 Ind, Cas. 986 ; but see 

1923 Lab. 332 ; 1923 Lah. 91* 

Oases.— 99 Ind. Cas, 98=28 Cr. L. J. 66 ; 97 Ind. Cas. 960 ; 26 Cr. L. J. 1021 . 

Not a oontinuing offence.— The offence of kidnapping is not a continuing 
offence. When it is once complete, abetment cannot be proved against persons wdio 
have taken a subsequent part in the proceedings, 75 Ind. Cas. 297 ; 64 Ind. Cas. 

842 = 23 Cr. L, J. 58 = 24 O. C, 329 ; A. L R. 1931 Lab. 53^1931 Cr. C, 117. Offence 

of kidnapping from lawful guardianship is not continuing offence but the offence 
under s, 366 is a continuing offence. A. I. R. 1931 All 55=1930 A. L. J. 14B5. Abduc- 
tion is a continuing offence. Each fresh removal constitutes an offence. A. L R. 

1925 Oudh. 328=12 O. L. J. 27 = 26 Cr. L. J. 695 = 86 Ind. Cas. 71 ; see also A. L R. 

1924 Cal 389=50 C. 1004=25 Cr. L. J. 1082 = 81 Ind. Cas. 906 : A. 1 . R. 1931 AIL 
55=1903 A. L. J. 1485. 

Legislative changes. — The words within quotations at the end of the section 
have been inserted by Act XX of 1923. 

Separate offences.— Convictions under this section and section 363 are not 
maintainable. 93 Ind. Cas. 248=27 Cr. L. J. 456. Separate sentences can be passed 
uuder s. 376 and this section. 75 Ind. Cas, 77 ; 99 Ind. Cas. 344. Separate sentences 
are not mantainable for abduction for actual rape and abduction with intent to rape. 

92 Ind. Cas. 850=19^6 Lah. 212 = 27 Cr. L. J. 288, Kidnapping and abduction arc* 
distinct offences. 31 C. W. N. 940=45 C, L. J. 561 = 28 Cr. L, J. 805= 104 Ind. Cas. 

235 = 1927 Cal 644. 

Cases. — Under the Budhist law, a man cannot contract a valid marriage with a 
minor without her parent's consent, and therefore, sexual intercourse without such 
consent is illicit intercourse within the meaning of s. 366, 1 . P. Code. U. B. R. 
(1897-1901). Vol I, 328. When a man kidnaps a minor girl from lawful guardian- 
ship and therefore co-habits with her without marriage, he has, subsequent 10 the 
kidnapping, seduced her to illicit intercourse, and he has kidnapped in order that she 
may be seduced to illicit intercourse, and he has committed an offence under s. 366, 

Penal Code, quite independently of any intention or consent on the part of the minor 
girl I U. B. R. 1902 — 1903, Penal Code, 15. Carrying off a woman by force is not 
.an offence under s. 366, Penal Code, if there is no evidence that the itueniion was to 
. marry her against her will or to enforce her to illicit intercourse or that it was known 
to be likely that any thing of the sort would result. 12 P. W, R. 1911 Cr. = i93 P. I. 

E. i 9 U = i 2 Cr. L. J." 393 ==i? Cas. 577 ; see also 12 A. L. J. 265= j 5 Cr. L. J. 

265. Removal of a minor Hindu girl by paternal guardian from the guardianship 
f yof a maternal relation for purposes of marriage in an offence under the section. Rat. 

,, Cr. C. 820.;' Where there is uo taking out of lawful guardianship no offence im- 
’’■V.' .der this section has been committed. 15 Cr. L. J. 630=25 Ind. Cas. 638. The mere 
a immigration recruiter 'b not necessarily the taking of the girl 

^ knowledge that it was likely that she would be forced or seduec! 

X.; J./, 154=22 Cas. 730. Section . p 

® ?' of kidnapping from 
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lawful guardianship intends to co-babit of her own free will with the kidnapper ; as 
no iuieniion to seduce to illicit intercourse can be presumed under the circumstances, 
U. B. R. 1905 Penal Code, 17 = 3 Cr. L. J. 476. The act of taking is completed as 
soon as the minor is acmally taken out of the custody of his or her guardian, 26 A. 
196—A. W. N. 1903, 233 = 1 Cr. L. J. s6r. The substantial offence under s, 36613 
abduction or kidnapping and net seduction in the sense of loss of chastity for the first 
time. 1930 M. W. N..' 905= 129 Ind, Cas., 463 = A, L R, 1930 Mad, 980. A case un-; 
der' liiis seciion does not apply to the' case of a girl over. 12 and under 16 years of age, 
who gO'es with a lover of her own .free wilf for the purpose of co-habitation. I L. B. R, ■ 
297 (F, B.), The offence of kidnapping. is not a continuing offence, but' is complete. 
directly'the minor has, been taken from the keeping of the lawful guardianship.," A. W, . 
N. 1883. 67 ; A. W. N. 1883, ' 164. ' Marriage'is presumed in case of : continual sexual " 
intercourse. A. !.,R. 1934 Sind. Ii9=i934 Cr. C. 960=28 S. L. R." 235.,., An offence 
under this section- is committed by removal of minor daughter from' father's custody 
by mother and accused to have girl married .against his wish. A. 1 ; R. 1934 Oudh. 
89= 1 1 O. W, N. 30 = 147 Ind. Cas. 670=35 Cr. L. J. 469. In case of kid.iiapping from 
lawful guardianship of husband, prosecution must prove marriage between woman 
and' alleged husband. A. I. R. 1935 AIL 566. 

.Section 366 is only an aggravated form of the offence created by s. 363 and 
where the girl kidnapped from lawful guardianship is under 16 years, the intention 
of the accused in kidnapping her is the material matter and not .the consent or 
wiiliogness or otherwise of the kidnapped girl. 30 S. L. R. 74=93 Ind. Cas. 248=27 
Cr. L. J. 456 = A. L R. 1929 Sind., 151 see also 95 Ind. Cas. 931 = 27 Cr. L. J. 
85i = A. I. R. 1926 Lah. 547. - 

Separate sentences cannot be awarded for adducting a woman with intent to rape 
and for actually committing rape on her, 93 Ind. Cas. 850=27 Cr. L. J. 338= A. I. 
R. 1926 Lah. 3X2. An accused cannot be convicted under ss. 366, 376 and 377 only 
on the strength of the uncorroborated statement of the girl abducted, 9 Lah. L. J. 
in = 28P. L. R. 235. Separate sentences under ss. 366 and 376 can be passed as 
they do not: form part of the same transaction. 99 Ind. Cas. 344 = 28 Cr. L, J. 136= 
107 Ind. Cas. 388 = 29 Cr. L. J. 248 ; A. I. R. 1927 Bah. 88 ; 109 Ind, Cas. 213 = 39 Cr. 
L. J. 485. Kidnapping is an ‘entirely different offence from abduction and where the 
Court finds the accused guilty under s. 366 I. P. Code, it is necessary to state the 
definite offence and where the accused is charged of both, separate charges should 
be framed. 45 C. L. J. 561 = 31 C. W. N. 940=104 Ind. Cas. 245 = 28 Cr. L. J. 805 = 
A. I. R. 1927, Cal. 644 ; see also 31 C. W. N. 171 = 28 Cr. L. J. 201. If the effect 
of the inducement which is the cause of abduction continues till the time of the 
illicit intercourse, the girl is seduced to illicit intercourse. lox Ind. Cas. 189=28 Cr. 
L. J. 413 = A. L R. 1927 Lah. 320. The fact that Rakskasa form is in vogue among 
the and the subsequent consent by the girl for the marriage cannot prevent 

the previous act of taking away the girl by force, having sexual intercourse with 
her, and renewal of her bracelets for preventing the girl, going away from con- 
stimting the offences of wrongful confinement and robbery when they are committed 
and it does not even reduce their culpability, but under these circumstances there 
is no necessity for a heavy sentence. 103 Ind. Cas. 195=28 Cr. L. J. 659= A. L R. 
1939 Nag. 379. Seduction is not to be confined to the first connection with an 

unmarned girl. 98 Ind. Cas. 188 = 27 Cr. L. J. 1292= A. 1 . R. 1927 Sind. 97. In a 

case under s. 366, it is the duty of the prosecution to prove that the abduction took 
place with the intention mentioned in the section, but then the intention can also be 
inferred from the conduct of the accused and the circumstances of the case. Ordi- 
narily it is not possible for the prosecution to establish the intention except by 
proving the conduct. A girl of about 14 years was forcibly abducted by the accused. 

that no inference except of the intention such as is mentioned in s. 366 is 
possible. 31 P. L. R. 388=123 Ind. Cas. 528=31 Cr. L. J. 529=A. 1 . R. 1930 Lah. 
53. The word *Torced" in s. 366 can also be taken to be used in the ordinary 

ebetionary sense as including forced by stress of circumstances. Also, though the 

word ^‘seduction’* is sometimes used to mean to induce a girl to part with her virtue 

the first time the word as used in s. 366 should not be taken to have that narrow 
meaning but that even though a girl may have by the first act of seduction sur- 
rendered her chastity, subsequent seduction for further acts of illicit intercourse can 
also be taken to be included. 50 B. J. 593 *' ^930 Cr. C. 209= A. I. R. 1930 Cal. 
209. This section is an aggravated form of s. 363. The consent of the girl does not 
..exoiierate^. the„seducer,. 120 Ind. Cas. 433=.3.i Cr. L. J, 85=1930 Cr. C. 35 = A. L R. 
1930 AIL 19. It is practically impossible for the prosecution in cases of kidnapping 
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and alxUiciion to establish . affirmatively the then iriieiilioa with wliir.li a uamanis 
a,bducte<L But it iS' fair and jusiitlable presiunptioa that when nny woman is 
kidnapped or abducted it.'.is midoubtedly with one or oilier cf the Intents specified 
in s, 366, 120 Ind. Cas, ■6o6« 1930 Cr. C. i7i.t=A. L R. 1930 Lali. 163, Se- 
duction is a comprehensive .expression ami it does not exclude the f'losslbility of 
deceitful means being, used "in o.rder that secliiciioii maybe practised with effect. 
A. l.'Rf i930'Cal.'432==i93o. Cr, C. ,741. Where the accused fouiid the minor girl 
at a place, , away from the lawful ■guardianship of her mother and took her to another 
place in order to sell her and pocket the proceeds. Held^ that the accused was liable 
to be convicted under s, 366 Indian Penrd Code. 1930 Cr, C, s82 = A-LR. 1930 
.Oudln 499., y. Abduction is a continuing offence. A girl is abducted 

not only when she is first taken from any place but also when she is removed from 
one place to another. A. 1 . R. 1931 Lah. 55. 

Procednr©.— Cognizable — Warrant — Not-bailalile— 'Non-compoiindabie — ^Triable 
by Court of Session. 


366A. Whoever, by any '.me-ans' whatsoever, induces any minor girl 

„ ■ . .. . , under the' age of eighteen years to 20 from any 

Procuration of minor girl. 

girl may be, or knowing that it is likely that she will be, forced or seduced 
to illicit intercourse with another person shall be punishable with imprisotv 
meat which may extend to ten years and shall also be liable to fine. 

Notes. — The intention or knowledge that the minor girl abducted was to be 
forced to illicit intercourse is the gist of the offence under s. 366 A. 2S P. L. R. 
260=102 Ind Cas. 552 = 28 Cr. L. J, 5B4“B A. I. €1,239. On each occasion when 
a woman is persuaded to indulge in illicit intercourse she is being tempted into sin 
and so “seduced'' consequently, though a woman has lost her chastity and become 
a prostitute, she can be “seduced*' again for the purpose of section 366A, of 
the Penal Code. 99 Ind. Cas. 98 = 28 Cr. L. J. 66= A. L R. 19^7 Sind. 109; 
see also 27 A. L. J. 800=118 Ind. Cas. 384=30 .Cr, L. J. 904=4. 

I. R. 1929 All. 535. It is not the law that if the minor is a consenting 
party no offence is committed under s. 366A of the Penal Code, lu} lud. Cas, 
34=30 Cr. L. J. 985 = A. L R. 1929 All 700. The word “induced’* is used 
in its ordinary meaning of any words of inducement flowing from one person to 
the girl A. I. R. 1930 All 197=1930 Cr. C. 733. Where a married girl is un- 
happy with her husband and the father takes her from the husband’s bouse and gives 
her as a wife to some body else, that can hardly be called trafficking in women but 
having regard to the provisions of s. 366A. the act of the father would come 
within those provisions. 1930 Gr. C. 732 = A. L R. 1930 All 497. Persons selling 
girl with knowledge and intention that she would be subject to illcit 

intercourse are guilty. It is not necessary that accused should know that 
the girl is married. A. I R. 1930 Lah, 463=1930 Cr. C. 531. Woman 
with whom illicit intercourse is committed need not be married woman, 
138 Ind. Cas 597 = 33 1^- L. R. 727=1932 Cr. C, 719=3'^ Cr. L. J. 673=A, f. R, 
1932 Lah. 555 Person committing illicit intercourse with girl will not be permitted 
to plead that the dona fide believed her to be over prescribed age, if in fact she is 
below the age. 138 Ind. Cas. 597 = 33 P. L. R. 727=1932 Cr. C. >19 = 33 Cr, L. J. 
673= A. I. R. 1932 Lah. 555. Where accused induces^ girl between 16 and 18 years 
without force or fraud to go from any place with intent to have illicit intercourse 
with himself is not guilty of any offence. A. I. R. 1933 Cal 362 = 34 Cr. L. J. 341 = 37 
C. W. N. 317.. 

Legislative Changes.— This section was added by Act 20 of 1933 in order to 
give effect to the international convention for the suppression of the traffic in women 
and children signed at Geneva on behalf of the Governor- General in Council on the 
28th day of May 1922. 

Prooedtir©.— Cognizable— Warrant— Nobbailable- — Not-compoundable — Triable 
.'by Court of Sessions* .'j:.,'./ 

368B.''yWb^ imports' into 'British India from ' any country outside 
frnm under the age of twenty-one years 

cortrv - be, or knowing it to 

likely ;that-'¥he''W'iti''hei of'sMu^ 


, -pe lixeiy, -tnat sue wui b€| forced or seduced to 
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and whoevQ? with such intent or knowledge imports into British India 
from any State in India any such girl who has with the like intent or know- 
ledge been Irnported into India, whether by himself or by another person, 
shall be punishable with imprisonment which may; extend to- ten years 
and shall also be liable to line. 

, .Legislative' Changes.— Vide notes under s. 336 A. 

, Procedure..— -Cog nhable — Warrant— Not-bailable — Not-compoundable — Triable 
by Court; of Sessions. 


S67. Whoever kidnaps or abducts any person in order that sucii person -' 

• ■ roay be subjected, or may be .so disposed- - o'f . as 

kidnapping or abducting 111 .... L 


ofdr tb subjecr persoS to to be in danger of being subjected to grie- 

grievous hurt, slavery, slavery or to the unnatural' lust ■ 'Of 

any person, or knowing it to be likely that such 
person wili^be so subjected or disposed of,, shall be punished with imprison- 
ment of either description for a term which may extend to ten years, and 
shall also be liable to fine. 


368. Whoever knowing that any person has been kidnapped or has been 


W.roiigfuliy concealing or 
keeping in coiifiiiemen't a kid- 
napped or abducted person. 


abducted, wrongfully conceals or confines such 
person, shall be punished in the same manner 
as if he had kidnapped or abducted such person 
with the same intention or knowledge, or for the 


same purpose as that with or for which he conceals or detains such person in 
confinement. 


Scope.— This section refers to some other party who assists in concealing any 
parson who had been kidnapped and does not refer to the kidnappers. 6 W. R. Cr. 
17. Knowledge of kidnapping or abduction is essential Knowledge means facts 
observed by himself or communicated by some body whose veracity is not doubted. 
A. L R, 1932 Oiidh. 28=1932 Cr. C. 60 = 8 O. W. N. 1325 = 136 lod. Cas. 243, The 
withdrawal of a person from the actual observation of others by removal or otherwise 
is necessary to constitute the offence of wrongfully concealing a person kidnapped 
or abducted, the mere giving of false information about such person not being 
sufficient. 10 P. R 1874 Cr. See also 6 Bora. L. R. 785 ; 7 W. R. 56 ; 5 N. W. P. 

^33 ; S N. W. P. 189 ; 15 C. P. L. R. 185. To constitute the offence, the conceal- 

ment or confinement must be by person who knows of the kidnapping or abduction, 
and must also be wrongful. A concealment of one who has escaped from slavery or 
who endeavours to avoid his kidnappers vvho are in pursuit of him is no offence. 
This mode of abetment by aid is punishable as the substantive offence which is 
abetted. Morgan and Macpherson. The mere circumstance of a kidnapped girl 
staying in the accused’s house for a clay or two does not warrant the conclusion that 
she was wrongfully concealed with the object of baMing any search that might 
be made for her. 5 N. W. P. 189 ; see also 5 N. W. P. 133 ; 15 C. P, L. R, 

185 ; 7 W, R. Cr. 56 In a charge to a jury for an offence under s. 368, I. P. 

Ode, a distinction should be drawn between evidence of knowledge and 
suspicmn. 87 fuel. Cas. 845 = 26 Cr. L. J. 1021 ; A. I, R. 1926 Cal 226. For a 
conviction under this section it must be proved that the accused concealed the girl 


or kept her in wrongful confinement. 27 Cr. L. J. 554 = 93 Itid. Cas. 1050. 

This section refers to some other party who assists in concealing any person who 
had been kidnapped and does not refer to the kidnapper. 97 Ind. Cas. 960=27 Cr, 
L. J, 1200. Where a person was abducted at B but concealed at S, person concealing 
can be tided not only at S but also at B. A. I. R. 1933 Oudh. 45=* *933 Cr. C. 85 = 34 
Cr. C. 220 = 90. W. N. n8i=ssi4i Ind. Cas. 741.^ 

ProOBdur©.— Cognizable — Warrant — Not-Bailable — Not-Compoundable — Triable 
by Court of Session. Presidency Magistrate or Magistrate of the ist. class. (Vide 
152 Ind. Cas. 550 ; A. L R. 1935 All 637). 

369. Whoever kidnaps or abducts any child under the age of ten years 
, with the intention of taking dishonestly any 
Ki^dnapping or abducting ixioveable property from the person of such 

ImSt toitLlTorurperlon! be punished with imprisonment of 

^ either desenption for a term which may extend 

to seven yearst and shall also be liable to fine. 
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Notes.— Where kidnapping was with intent to steal, a conyicuf^n uviily? this 
section is proper, 13 Cr. L, J. 249—14 Ind. Cas, 601 ; see also 16 Cr. L. J. 167--27 
Inch ,Cas. 55i-. . ■ ■ 

Separate Sentences. — Theotfence described in s. 363 includes that which is 
described in this section and as such should not be pimishec! separately. 8 W. R. 35 
Cr. ; see also 8 W. R. 84. . ■ • 

Procedure — Cognizable-^-Warrant— Not-Bailable — Not-Compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the ist class. 

370 , 


Buying or disposingf of any 
person as a slave. 


Whoever imports, exports, removes, buys, sells or dispases of any 
person as a slave, or accepts, receives or 
detains against his .will any person as a slave, 
shall be punished with imprisDnnient of eilhex 
description for a term which may extend to seven years, and shall also be 
liable to fine. 

Scope.— By this section the sale or disposal of any person **as a slave*', that 
is, on the pretext of his being in a condition of slavery, is made an offence. The 
clause extends not only to those immediately concerned in the contract of sale 
or disposal, but extends to those who aid them by knowinglv conveying or removing 
the person who is the subject of the bargain, or knowingly receiving or detaining 
such person as a slave. This section in general prohibits the traffic in all human 
beings, whether children of tender years or adults. — Morgan and Mac-pherson. 

Slavery. — Where a person transferred to another his rights over a girl of 
13 years for 25 years, whom he described as her villati, held, that both were 
guilty under this section, 7M. 227«=i Weir 354 ; see also U. B. R. (1897-1901). 
Vol. I, 337. But where a girl is bought or sold for purposes of marriage, no 
offence is committed under this section. 20 P. R. 1884 ; 19 P. R. 1867* 
If knowing that a girl had been kidnapped, the accused wrongfully confines her, 
and subsequently detains her as a slave, he is guilty of two separate offences 
under ss . 368 and 370. 3 N. W. P. 146. This section is only directed against 
attempts to place persons in the position of slaves, or to treat them in a way that 
is inconsistent with the idea of the person so treated being free as to his property, 
service or conduct in any respect. 2 A, 723. Keeping a woman against her 
will as a slave is an offence under this section. 16 W. R. Cr. 73 ; The purchase 
of a girl in a foreign territory, knowing her to be a slave, is not in itself an offence 
punishable under the Penal Code, and to make the importing of her into British 
territory an offence, it is necessary that it should appear that the accused imported 
her as a slave. 26 P. R. 1882 Cr. Slavery in s. 370 1 . P. Code, includes 
something very far short of slavery in its most extreme forms wherein the master 
has absolute and unlimited power over the life, fortune and liberty of the laws. 
33 M. L. J. 43o==22 M. L. T. 262«(i9i7) M. W. N. 894 = 6 L. W. 600. The 
performance of a Gejjee ceremony on a minor girl does not amount to her disposal 
within the meaning of s. 372 of the Penal Code, r86o. 22 Bom. L. R, 894=558 
Ind. Cas. 145=21 Cr. L. J. 721. 

Prooedui*e.— Not- Cognisable — Warrant— Baliable- 
by Court of Session. 


-Not- Com poun d able —Triable 


37 1» Whoever habitually imparts, exports, removes, buys, sells, traffics, 
Tt . 1 J T* *1 in slaves, shall be punished with 

Habitual dealing m slaves. transportation for life, or with imprisonment 

of either description for a term not exceeding ten years, and shall also be 
liable to fine. 

> ' ...Scope.-— This section is for punishment of the slave-trader, who is habitually 
.Engaged in the trafSc of buying and selling human beings. This section ejciends to 
toasters of vessels and other persons who habitually aid the Traffic by importing, 
exjwrting, or removing the subjects of Morgan and Macpherson. 

pddgiH?abIe^>4yterattt--No^IJailable— Not-Compoundadle— Triabl^^^ 
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372 . Whoever sells, lets to hire, or otherwise disposes of any “person 
Q.,,; , ■ r under the age of eighteen years with intent 

l^fosUuuiT&c that such person shall at any age be employed 

^ purpose of prostitution or 

illicit intercourse with 'any person or for any unlawful and immoral purpose, 
or knowing it to be likely that such person wiilat any age be,"^‘ employed or 
used: for any such purpose, shall ' be punished with imprisonment: of eicher 
descriptioii for a term which may extend to ten years, and shall also, be liable 
to fine.' 


Sxplafiatim /.-“Whan ' a' female under .'the age 'Of eighteen,:years, is sold, 
ot let for hire, or otherwise, 'disposed of to a prostitute or"to' any person' who 
keeps or .manages a , brothel, . the' parson so disposing of socii female shall, until 
the contrary is p.royad, be presumed to. have disposed of her with .the intent 
that .she shall . be: used for .the purpose of prostitution. 

_ Explanation, II. — For the purposes of this section “illicit intercourse’' 
means sexual intercourse between persons not united by marriage or by' any 
union or tie which, though not amounting to a marriage'^ is ■ recognised 
■by the personal law or custom of the community to which they belong or, 
where they belong to different communities, of both such commuailie's as 
constituting between them a ^^^ai/marital relation. 


Ingredients of offence. — The ingredients of an offence under this section 
are tOtliat the minor sold or otherwise disposed of must be under the age of 
sixteen, (2) tliere must be a sale or other disposal, (3) it must be with the guilty 
intent described in the section. A. W. N. 1900, 133 ; 6 B. L. R. App, 34 — 
14 W. R. Cr. 39; 35 M. L. J. 157-24 M. L. T. 77= I9 Cr, L. J. 965- 
47 hid. Cas. 865 ; A. I. R. 1934 AIL 324=35 Cr. L. J. 571 — 1934 Cr. C. 
40S. In order to constitute an offence under this section there need not be a 
disposal tantamount to a transfer of possession or control over minor's person. 

I M. 164. The word ‘dispose oP has many meanings. It denotes inter alia 
bestow for an object or purpose, to make a change in the circumstances” it does not 
necessarily imply that there has been a transfer of possession nor do the terms ‘‘sell 
or hire’’ necessarily connote a present or immediate transfer of possession. Where 
a transfer of possession is contemplated, the offence is complete on proof of the sale 
or hiring without any proof of transfer of possession. 9 Weir 359 (F. B ), Where 
a minor daughter is dedicated in the service of a temple she becomes incapable 
of contracting a marriage. The change in the circumstances of the minor is a 
'klisposai” within the terms of this section. Ibid ; 15 M. 75—1 Weir 372 ; i M. 154 ; 
r6 B. 737 ; 6 B. H, C. R. Cr, 60; 15 M. 41; 15 M. 323; i Weir 364. Perfor- 
mance of a Gejjee cerernoney on a minor girl does not amount to her disposal 
within section ’372. 31 Cr." L. J. 721 = 22 Bora. L. R. 894= 58 Ind. Cas. 145. But 
wdiere minor girls were being taught singing and dancing and were made to 
accompany their grandmother a dasi to the temple to take part in the ceremonies 
of the temple with a view to qualify them as dash, heldy that the facts proved did not 
amount to a disposal under this section, i Weir 364, But the dedication of minor 
girls to the service of a temple and their registration as dancing girls amounts 
to such a disposing and obtaining as this section contemplates, i Weir 356 ; 24 
M, L. J, 211 ; 12 M. 373, Where there was no proof that the accused knew that 
the girl was a niiarriecl woman or was likely to be employed for a purpose which was 
both unlawful and immoral, held, that he could not be convicted under s, 372, Penal 
Code. 13 F, R. 1904 Cr, — i Cr. L. J. 949= ri4 P. L. R. 1904. Where the accused 
by falsely representing that a girl belonging to a low caste belonged to a higher 
cast?*, induced a member of a higer caste to take her in marriage and to pay money 
for her to the accused, in the full belief that the representations were true, 
held that the accused had not committed offences under ss. 372 and 373. 2 A. 
694 (F. B.). The offence made punishable by s. 372 is complete when the 
person intending that a minor should be employed or used for the purpose of 
prostitutioii or for any unlawful or immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such purpose, intentionally, places the 
minor in a position calculated to bring about the result intended or known to be 

■ 'V'’''' Substituted by Act XVIII of 1924. 
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Hkety. 7 Bom. L. R. 562-2 Cr. L. J. ?oo. Where the accused brought a young 
prostitute to a brothel at the request of the complainant for his supposed use for a 
single occasion, and where it was not contemplated that the girt should be sold or 
let out for a period of employnient, or for the purpose of being employed by the 
complainant as a prostitute, or for the purpose of being disposed of by that person 
for that course of life. Held that the commission of an immoral act of sexual 
intercourse at an interview so brought about was not in the contemplation of s. 372, 
Penal Code. 21 C. 97. The performance of the ceremony of lying Talimani to a 
minor girl, worshipping a basin of water and distributing food does not come within 
the provisions of s. 372 of the Indian Penal Code. 27 Bom. L. R. 1022 = 89 Ind. Cas. 
1050=26 Cr. L. J. I482 = A. I. R. 1925 Bom. 478. A mere direction or recommenda- 
tion to a girl to live in a brothel, would not constitute a disposal within the meaning 
of section 372. The word ‘'dispos.ir connotes some control by the person disposing, 
over the minor disposed of. Nor can it be a case of “selling or letting to hire of a 
minor*’ as there is no evidence of any passing of pecuniary consideration. 21 L. W. 
472=86 Ind. Cas. 804 — 26 Cr. L. J. 868 = 48 M. L. J. 594 = A. I. R. 1925 Mad. 716. 
It is not requisite for the purpose of s. 373 that the possession of the minor should 
be obtained from a third person. It is enough if it is established that the accused in 
fact obtained possession of the minor with the intent that the minor shall be used 
for purpose of prostitution. 11 Pat. L. T. 341 = A. I, R. 1930 Pat. 219. 

Prostitution. — In the absence of any special custom it is unlawful for a guardian 
to enter into a transaction by which a minor may be transferred to another as his 
concubine, i Weir. 373, This section declares as a matter of general law, that no 
person under the age of majority, shall be devoted to a life of prostitution, nor 
employed in, nor used for, any unlawful or immoral purpose, nor placed in a position 
in which it is likely that such person will be employed in, or used for any such 
purpose. This rule, which is obviously suggested by the highest considerations of 
justice and morality, must control the exercise of all private law, even in those cases 
in which the private law assumes to vindicate itself on the serious plea of religion. 

I Weir. 359. The word “unlawful’V in this section must be ejusde 7 n generis with 
immoral. Rat. Un. Cr. C. 340. The offence of selling or buying a minor for the 
purpose of prostitution is committed even when the minor, prior to such transaction, 
has been leading an immoral life. 8 Bom. L. R. 236 = 3 Cr. L. J. 334. It may be 
regarded as settled law that the dedication of a minor girl to a temple in 
order that she might serve the temple as a dancing girl amounts to the 
disposal of the minor for the purpose of prostitution, especially where there is evi- 
dence of the kind of life that girls so dedicated have led. 1911, 2 M. W. N. 479= 12 
Cr. L. J. 566. Prostitution cannot be treated as a profession by which a girl can 
earn her livelihood for the purpose of s. 488 Cr. P. Code. 1913 M. W. N. 695=14 M. 
L. T. 224=25 M. L. J, 349=14 Cr. L. J. 525 = 20 Ind. Cas. 1005 = 37 M. 565*. 

Disposes of. — The word ‘'disposal*^ shows that the person disposing has some 
control over the minor. 48 M. L. J. 503=86 Ind. Cas. 804. A change in the circums- 
tance of the minor is a disposal, i Weir 359 ( F. B.) 

Procedtire. — Cognizable — Warrant — Not-bailaHle—* Not-compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class, 

878, Whoever buys, hires or otherwise obtains possession of any ‘‘person 
^ r tinder the age of eighteen years with intent 

>b.t .»ch pe,?o„ *.U « ig. b. .»p!o,e.d 
^ or used for the purpose of prostitution or illicit 

intercourse with any person or for any unlawful and immoral purpose, or 
knowing it to be likely that such person will at any age be’*’^ employed or 
used for any such purpose, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be liable 

Explanation L — Any prostitute, or any person keeping or managing a 
brothel, who buys, hires or otherwise obtains possession of a female under 
the age of eighteen . years shall, until the contrary is proved, be presumed to 
have obtained possession of such female with the intent that she shall be 
thre^ purpose prostitmioti; 

■ Lu. ^ 


^^bstituCrtf tS of 1924* 
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//.—‘illicit intercourse^ has the'' 'sanie ..ffl'caning as. in section 

* 

Scope ^and object.— The mischief against whicb. this sect ?o.a is directed, 
is a trafScking in the piosti'.uuon or other unlavvful and immoral use of minors. 
It is not intended to make punishable the buying, hiring or otherwise obtaining 
possession for a single act of sexual intercourse with the person so obtaining 
possession, i Weir, 37^=5 M. H. C. 473. . Possession in this .section indicates 
possession with a. power of disposa'l. It is something more than ■ such possession 
as is obtained for the purpose of single act of sexual intercourse. 58 B. 498= 151 
Ind. Cas. 877 = 35. Gr. L. ■ J. ' I437==36', Bom. L. R.. ' 379* A. L R. 1934 Bom. 200' 
Possession need' not be obtained, 'from' a,' third party. Possession can be obtained 
by stealing a, 'minor' 'girl .with, requisite intenti'on.'../<^//";^'S'ee-," also;^ A. I.,R. ,1930 
Pat 219= II ,P. L. T, 3.41 = 125 lad. Ca's, i5'4.'':: A 'prosutute received into her 
house two girls,. 'One of them, being , of 'ma.,ture age, -and ', promised ' tO' give the 
elder good clothes and ornamenis if 'she dived'', 'with '..'her. , Held that ' froiii^ these 
facts it might'' .be .'re.asoiiably, inferred that the. ' accused, obmined ,possess'ion of 
the girls with intent that one or bodi of, them' should be employed ,fo,r the 
purpose of prostitution, or knowing ,it /o .be likel'y, that they would be, '.so 
employed, and that, therefore an offence 'uader s. 373, had been committed. .1 A. L. J. 
559=1 Cr. L. J. 972. To constitute 'the offence under ss. 372 and 373, it is 

' neceseary that there .should be a making over of possession, of the mino,r girl 

„. either by sale or hire or by a similar arra'ngement., 35 M. L. J. '157 — 24 M. L. T. 

77 = 47 li^d. Cas. 865=19 Cr. L, J. 9^5 J see also 3.5 C. W..N. 316=33 Cr. L. J. 553 = 

A, 1 . R. 1932 Cal 417. It is not requisite for the purpose of s. 373 of tlia Indian 
Penal Code i860* that the possession of the minor should .-be, obtained from a third 
person. It is enough if it is established that the, accused-Vin .fact obtained possession 
of the minor with the intent that the minor shall be.' used for the purpose of 
prostitution* 22 Bom. L. R. 1234=45 B. '529= 59' Ind.:€a$- i4t =22 Cr. L. J. 29, 
It is necessary for the prosecution to prove .in' a . case under 3,373, L F, Code, 
that the girl is* under the age of 16 years. 26 C. W. N. .972= 36' C. L,. J, 152 = (19225 
Cal 505. Where a minor girl was brought from .;Kaslimir, to. ^ Bombay ^ by accused 
No. 2 and put in the brothel of accused No. i, held (i) that the offences under 
ss. 373 and 114 I. P. Code were committed in Bombay and not in Kashmir, 
loi Ind. Cas. 593 = 28 Cr. L. J. 465 = 39 Bom. L. ,R,': .^490, Section 373 of the 
Penal Code must be read in conjunction with the previous section 372 which is 
Its counterpart. And the questions whether a person undet eiglueeii has been 
. brought and sold, hired' .and let to hire, disposed -of and possession obtained are 
al! in each case questions of fact for the jury and not of law to the judge. The 
law does not specify the nature of the possession nor its duration nor intensity. 
It .rnerefy. specifies the object namely prostitution or illicit intercourse whe'tlier in 
each case the possession is such as to be consistent with the purpose or intention 
or knowledge of prosi it iition of illicit intercourse is the only proper test, 52 B. 
403=112 Ind, Cas. 209 = 30 Bom. L. R. 613 = 29 Cr* L* 903 = A. L R, 1928 
Bom, 336* If the accused is proved to have obtained possession of a 
female under the age of 18 years and is proved to be a person who occupies 
or manages a brothel, then he is presumed to have, obtained possession of 
that girl with the intent that he shall use her for the purpose of prostitution* 30 
• P* L. R* 414=115 Ind. Cas, 65 = 30 Cr. L* J. 376; see'also 35 C, ;^L* |, 451=24 
Cr, L. J. 104=71 Ind. Cas. 232* Proof of iotenaon or knowledge must almost be 
entirely a matter of inference from circumstances,' 24 €r. L* J. 104=35 C* L. J, 
45. Before^ an offence under this section can be established it must be proved 
(i) that a minor under sixteen years of age was bought* hired or otheiwise obtained 
possession of by the accused, and {2) that the minor was bought, hired or otherwise 
obtained possession of by the accused with the intent that the same minor while under 
sixteen years of age shall be employed or used for the purpose of prostituion* or with 
the knowledge that It was likely that the said minor, while still, under the age 
of sixteen, will be employed or used for an unlawful or an'- immoral purpose. 
The offence would be* and Is complete as soon as the buying, etc., by the accused 
and. the guilty knowledge or intent on his part -are proved,, though the person 
, ^bought may not enter upon" prostitution until 'years ' after she had’ attained 
/•toaturity, or may never enter upon such profession at all 18 A. 24 1 see also 23 
M, 159* , It is not essential to the offence* under this section, that the buying, hiring 


^ Substituted by Act iS cf 1924, ■ 
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or otherwise obtaining the possession of, should be from a iliircl person* The 
language of the section is quite applicable to an agreement or understanding come 
to with the minor, without intervention of a third person, and the vice against 
which the section is directed is not of less enormity in the latter case. But to bring 
a case within the section, it is essential to show that the possession of the minor 
has been obtained under a distinct arrangement come to between the parties that 
the minor^s person should be for some time completely in the keeping and under 
the control and direction oi the party having the possession, whether ostensibly, 
fora purpose or not. 5 M. H. C. 473=1 Weir 377. This section is not applicable 
where the accused solicits a girl merely to have sexual intercourse with her. 7 N. 
W. P. 295. The words ‘‘otherwise obtains possession oP’ must be read together 
with the preceding words, and the accused is not punishable under this section 
for mere enticement, i ? C. P. L. R, Cr. 6. 

procedure. — Cognizable — Warrant — Not-Bailable — Not-Compoimdable — Triable 
by Court of Session — Presidency Magistrate or Magistrate of the first class, 

374. Whoever unlawfully compels any peron to labour against the 

will of that person, shall be punished with 

Unlawful compulsory labour, imprisonment of either description for a term 

which may extend to one year, or with fine or with both. 

Notes,- — Compulsory labour is by various laws now in force permitted. Under 
the General Exceptions of the Code nothing is an offence which is clone by a person 
who is justified by law. Where there is no law to justify it, the compelling of a person by 
force, or by threats which reasonably cause him to apprehend hurt or injury, to labour 
against his free will is an Morgan and Macd>herson ; see also 19 C. 572 ; 5 

W. R. Cr. I. To make person work forcibly is not an o^eiice under ^ this section, 
where she was made over by her mother to the accused in consideration of certain 
amount of money. U. B.jR. (1897-1901) i. VoL 337. 

Procedure. — Not- Cognizable — Warrant — Bailable -Compoundable — Triable by 
any Magistrate. 


Of Rape* 

375. A man is said to commit who, except in the case hereinafter 

excepted, has sexual intercourse with a woman 
under circumstances falling under any of the 

five following descriptions : — 

FirsL — Against her will 
•: — Without her. consent. 

Thirdly * — With her consent, when her consent has been obtained by put- 
ting her in fear of death, or of hurt. 

Fourthly , — With her consent, when the man knows that he is not her hus- 
band, and that her consent is given because she believes, that he is another 
man to whom she is, or believes herself to be, lawfully married. 

Fifthly. — With or without her consent, when she is under 'Tourteen^’ 
years of age. 

Explanation* — Penetration is sufficient to constitute the sexual intercourse 
necessary to the offence of rape, 

T Exception intercourse by a man with his own wife, the wife not 
being tinder ‘^thirteen” years of age, is not rape, 

■ -“Originally the word **ten** was used for the words ‘Tour- 

clause “fifthly.^' By Act 10 of 1891 the words were sub- 
Now the words ‘‘fourteen*^ and “thirteen** have been 

course by^ a man with a woman without her free consent, 
lOut putting her. in fear of injury, amounts to rape, i W. 
:0n^nrp| thjS girl no rape has' been committed. A. W. 
4«iijhd*Cas, 84S ';'A L'RJ'1027 Tab* 858, The fact 
dccijrehce is very Strong ’ proof of 
tahvSijp'# fc. 1 ^ Ind. Cas., lOfd. In a 
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rape case the question of consent does not arrive where t'he girl Is under fourteen 
years of age. 9 P. L. T. 186=29 Cr. L, J. 12. . 

Penetration.-— To constitute rape penetration is sufficient. 19 P. R. 66 Cr. 
Valval penetration is sufficient for conviction. 1923 Lab. 536 ; see also 100 Ind. Cas. 
ii6=A. I. R. 1927 Lali. 735 ; 36 P, L. R. 3S = A. I. R. T934 Lab. 797=1934 Cr. C. 1125. 

Jiimdictioix— The offence of making a false charge of rape is triable exclu- 
sively by the Court of Session. Rat. Un. Cr. C. 953. 

■ Exception.— 18 C, 49. 

Attempt.-— A, little boy of 12 years tbougb ■ physically incapable; of committing 
the offence of rape can nevertheless be held guilty of an attempt to commit it. 42 
Ind. Cas. 175 ; see also Rat. Un. Cr. C. 865. As regards attempt to rape, vide, 45 P. 
W. R. 1910 ; I Weir. 383 ;■ 103 Ind. Cas. t 99=''28 Cr. L. J. 663=1927 ' Lab, 580=28 ■ 
Cr. L. J. 575 ; ICO !nd. Cas. 110=28 Cr.„L. J. 244-A. I.' R. 1927, Lab. 222 ^A. L R.' 
1923 Lab. 536=88 hid. Cas. 705 ; A. I. R. 1933 Lab. 100. Attempt to commit rape 
must be distinguished from preparation to commit rape and from indecent assault. 
A. L R. 1925 Rail". 247 = 27 Cr. L. J. 916=96 Ind.- Cas. 260. 

The presumption of English law that a boy under 14 years of age is 
incapable of committing rape has no application in India. 37 A. -187 = 13 A. L. 
J.2S4. 

Wife.— Vide 18 C. 49. 

Effect of amendment. — Notwithstanding any thing contained in this section 
sexual intercourse by a man with his own wife is not rape although the wife has not 
attained the age of thirteen years, if he was married to her before the 23rd Septem- 
ber, 1925 and she had attained the age of twelve years on that date. — vide, s. 4 of Act 
39 of 1925. 

376. Whoever commits rape shall be punished with transportation for 
^ , life, or with imprisonment of either descrip- 

Punishment of rape. ^ which may extend to ten 

years, and shall also be liable to fine, ^^unless the woman rap^d is his own 
wife and is not under twelve years of age, in which case he shall be punished 
with imprisonment of either description for a term which may extend to 
two years, or with fine or with both.’* 

Legislative changes. — The words within quotations have been inserted by 
Act 29 of 1925. 

Conviction. — Conviction for the offence of rape on the uncorroborated testimony 
of the complainant would be most dangerous. 1924 Lab. 669 ; 23 Cr. L. J. 475* 

Sentence. — ^The sentence depends upon the atrocity of the crime. 52 hid. Cas. 
■4,13 ; 82' Ind. Cas, 142, • 

Cases. — The statement of a grandmother as to the child's complaint to her, is 
entirely insufficient to support a conviction, especially, in the absence of any medical 
evidence, establishing that the injuries to the child could only have been caused by 
rape or an attempt to commit the same, ■ U, B. R. 1906, Pena! Code 3r.=4- Cr» L, J# " 
288. Where a charge of rape brought against the accused was found untrue, 
that, in the alssence of a complaint from the husband the Court cannot, take cogni- 
zance of the offence of adultery. 14 Cr. L. J. 284=19 Ind. Cas. 716. Rape is an 
offence punishable with transportation for life or with imprisonment for a term which 
may extend to ten years. Rat. Un. Cr. C. 953. A little boy of x 2 years though 
physically incapable of committing the offence of rape can nevertheless be held 
guilty of an attempt to commit it. 18 Cr. L. J. 1943=42 Ind. Cas, 175* inference 
adverse to the accused in a case of rape should not be drawn from the fact that the 
complainant was very much ashamed and even committed suicide owing to the shame 
brought on her. The fact of the complainant's suicide should not be taken into 
consideration in giving sentence in case of rape because that is neither the natural 
nor probable consequence of the accused's act. 43 Ind. ^ Cas. 443=19 Cr. L. J. 155. 
In cases of rape, it would be quite unsafe to convict individual merely on the accusa- 
tion of the woman who had been raped. • 67 Ind. Cas. 827 — 23 475 ? 27 Cr. 

L. J. 1284= A. I. R. 1927 Rang. 67 ; see also 35 P. L. R. 638 j A.L R, 1933 Oudh, 
163=34 Cr. L,’ J. 496— 10 0. W. N. 107. In a case^of rape a direction that age or 
consent of girl need not be considered is a misdirection 'even where there is no plea 
of consent’ 37 C. W. N, 484=1933 Cr. C. 970= A. i’R* 1933 ^^1* should 

LP. Code— 5 1 
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be warned as a matter of practice that compiainant^s evitlencc should iiol lie accepted 
unless corroborated by independent evidence. A. 1 . R. 1933 (dil. H33. Where rape 
was committed on point of gun, sentence %vas enhanced from 3 to 5 years. A. L R. 
1932 Lah. 483«33 Gr. L. J. 364-33,^. L. R. 670 ; see also A. L R* 1933 Sind. 87 — 
39 Cr. L. J. 6i8. Police officer should ask the complainant to submit to medical 
examination. 17 N. L. J. 189. hi cases of rape, the punishment depends on the 
atrocity of the crime, the conduct of the criminal, and the defenceless state of the 
female. It has nothing to do with her status or nationality. 25 Cr. L. 1214=82 
Ind. Cas. 142 = 1925 Nag. 74. If a girl is virgo iniacia that fact affords proof 
against there being consent to the act, 89jnd. Cas. 1,065 = 26 Cr. L. J. 1488= A. L R. 
1925 Lab, 613. Valval penetration is sufficient, 88 hid. Cas. 705 = 26 Cr. L. J. 1185 
= A. L R. 1923 Lah. 536, An act which amounts to an attempt to commit rape does 
not lose that character merely because the offender does not display a determina- 
tion to effect his object at all costs. A. L R. 1925 Rang. 247=4 Bur, L. J. 
83. Partial penetration not sufficient to cause any injury to the hyman constitutes 
rape within section 376 1 . P* Code. 100 Ind. Cas, ir3 = 28 Cr. L. J. 241. Where it is 
found that the girl upon whom rape has been committed was unchaste, a severe 
sentence should not be passed. 100 Ind. Cas. 128=28 Cr. L. J. 256 ; but see 100 
Ind. Cas. 116=28. Cr, L. J. 244= A. I. R, 1927 Lah. 222. Where the evidence 
showed that the woman who was alleged to have been raped did in fact consent to 
the sexual intercourse, held^ that a conviction under s. 376 I, P. Code was not 
sustainable under those circumstances. 9 Lah. L. J. 337. Where there is no mark 
of resistance on aggressor and no marks of injury on private parts of woman, a 
conviction on mere statement of woman is not proper. A. L R. 1935 Lah, 8. in a 
charge of rape by a woman the mere fact that she did not offer herself for medical 
examination cannot weigh against her. A. I. R. 1935 Nag. 69. 

Where the accused stepped across from his own roof to that of his neighbour 
at night caught hold of his daughter, got on the charpoy with her, untied the string 
of \i&xpayjama and was seen struggling with her when the respondents came up 
in answer to her daugfhter^s cries, and he then ran away. Held^ that he had been 
rightly convicted under ss. 376 and 511. 28 P. L. R. 575= 103 Ind. Cas. 199=28 
Cr. L. J. 663 = A. I. R. 1927 Lah, 580. When in a prosecution for the offence of 
rape, it was found that the woman made the first information report only one day 
after the occurrence even though the police station was near at hand. Held^ that 
under those circumstances, a conviction was not sustainable, 9 Lali. L. J. 384. 
In the case of a girl aged 10 years no question of consent arises as regards the 
offence of rape. 106 ind. Cas. 348=29 Cr. L. J. 12 = 9 Pat. L. T. 186. Where a 
person is charged with the offence cf having committed rape the fact that the in- 
jured girl has not been infected with gonorrhoea from which the accused is suffering 
is by no means conclusive of the innocence of the accused. 106 Ind. Cas. 341 = 29 
Cr. L. J. 12=9 Pat. L. T. 186. Crimes of violence upon women who are not in a 
position to defend thernselves rnust be put down with a strong hand and it would be 
a very sad state of affairs, if criminals were to carry an impression that to criminally 
assault a woman or to rape her was not a very serious matter and that they could 
always satisfy their unholy passion if only they were prepared to undergo a com- 
paratively short term of imprisonment. 30 P. L. R. 437 = 116 Ind. Cas. 883= 
30 Cr. L. J. 699= A- I. R. 1929 Lah. 584. Where in a prosecution for rape 
it appeared that the complainant was never examined by any medical witness 
and apart from the statement of the complainant herself there was no evi- 
dence that the penetration was actually effected, held^ that the accused who 
were proved to have committed criminal assault upon her should be con- 
victed under s. 354 and not under s. 376 1 . P. Code. also, that in such 
a case the report of the Chemical Examiner regarding the presence of semen 
bn the complainant’s clothing was not sufficient to prove that the complainant was 
actually raped, ii Lah. L. J. 391 = 30 P. L. R. 662. The punishment for an offence 
of rape should be ^ proportioned to the greater or less atrocity of the crime, to the 
conduct of the Criminal and to the defenceless and unprotested state of the injured 
, toales ; and payment of money to the family should not be taken into considera- 
' ffoii. 52 Ind. Cas. 433=20 Cr. L. J.^ 647.; Uncorroborate testimoney of woman is not 
BvideneoDf resistance igood guide to determine consent of woman. 

Lah. '669=25 .Cr. Lv'Jv -74=^75 Ind. Cas. 986 j see also A. L R» 1927 
R* 235=9 LrLL|..'fTt J’ but see A. I. R. 1925 Lah. 291 = 24 Cr. 

A/:l.,i-R,-:i9^?4Ail 411=46 A. 265=22 A* L. J. 162. 

Is not sufficient to prove rape. 
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In a prosecution for offences under ss. 366, and 376, L. P. Code the question of 
the age of the girl abducted is very material. The fact that she was a consenting 
party to the abduccion is entirely immaterial as regards the offence under s. 366. 
though ic may have some bearing as regards the offence under s. 376. 51 C. L. J, 

352 — A. 1 . R. 1930 Cal. 437. Where in a charge of rape, girl, her mother and eye 
witnesses depose in favour of prosecution convictions was held proper even in 
the absence of injuries on medical examination if blood stains are found in dhoti of 
accused and cloth of girl, ■ A. I. R. 1935. All. 590. 

Pfooediire.— If the sexual intercourse was by a man on his ' own w/ife—Not- 
cognizible-^Summons—Bailable — Not-compoundable~ Triable by a Court of Session. 
In any other case— Cognizable —Warrant — Not-bailable—Not-compoundable— Triable:' 
by Court of Session, 

Of Jlnnahifal Offences. 


, ,S 77 ., Whoever voluntarily has carnal intercourse against the order 
, lY- of nature with any man, woman, or animal, shall 

. Unnatural ottences. with transportation for life, or with 

imprisonment of either description for a term .which may extend to ten 
years,, and shall also be , liable to fine. 

Mxpianaiion^^'Femtmiion is sufficient to constitute the carnal intercoursie 
necessary to the offence described in this section. 


Oonsent.— To establish an offence under this section, the consent of the party 
upon whom the offence is committed is quite immateriaL In re Mathuranath Gliose 
i J, G. 43. A mere filthy and indecent assault, without proof of attempted or 
intended penetration would not amount to an offence under this section* i Weir. 
383 ; A. W, N, 1884, 25. A conviction can be safely based on the uncorroborated 
testimony of the boy, if it is not otherwise doubtful* 42 P. 'R. 1914 Cr ; but see 
73 P. L. R. 1918. it is doubtful whether the act of having connection 
with a woman in her mouth would amount to an offence under this section, i 
Weir; 382. ■ 

A sentence of whipping is far more suitable for a juvenile offender convicted of 
bestiality than a sentence of imprisonment. 3 P. R. 1884 Cr, 

Carnal intercourse.— Cof/z/i* per os is an offence. 26 Cr. L. J. 945 = 1925 
Sind. 286. Evidence to support charge under section 377 must be convincing. 
A. L R. 1926 Lah. 375 = 8 L. L, 180 = 27 Cr. L J. 593 = 27 P. L. R. 353=94 Ind 
Cas. 357 ; A. 1 . R. 1932 Sind. I43==33 Cr. L. J. 900. Stains of semen make 
important evidence in sodomy. A. I. R. 1930 Lah. 311 = 10 Lah. 794 ; 31 Cr. L. 
J* 343* The offence made punishable under s. 377 requires that penetration 
however little should be proved strictly. Thus an attempt to cmmit this offence 
should be an attempt to thrust the male organ into the anus of the passive 
agent. Some activity on the part of the accused in that particular direction ought 
to be proved strictly. A mere preparation for the operation should not necessarily 
be construed as an attempt. A. L R. 1934 Sind, 206. Where the accused was 
proved to have had carnal intercourse by placing his penis inside the nostril of 
a bullock held (hilt he was guilty of an offence under s. 377. A. 1 . R. 1934 Lah. 261. 

Cases. — A charge under s. 377, I. P. Code, should allege, the time when, the 
place where and any known or unknown person whom, the particular act charged 
as an offence under s, 377 was committed. 6 A. 204. 

Procedure.' — Cognizable — Warrant — Not*Bailable — Not-compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 


CHAPTER XVII. 

Scope of the Chapter. — The offences defined' m this chapter are made punish- 
able on the ground that they are violations of the right of property. But the right of 
property is itself the creature of law. It is evident, that if the substantive law 
touching this right be Imperfect or obscure, the penal law, which is auxiliary to that 
substantive law, and of which the object is to add a sanction to that substantive 
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law, must : partake of the imperfection or obscurity. If it be a inatier of doubt 
what things , are,, the; subject' of a certain right, in whom the right resides, and to 
what that a'ight extends, it, must also be matter of doubt wheilier that right has or has 
not been violated. For example. A, without Vs permission, shoots snipes on 2?s 
ground,,', and 'carries them away' ; here if the law, of civil rights, grams the. property in 
such birds to'an'y, person, who 'can catch them, ^ A, has, not,, by, killing the.m ant! carrying 
them away, invaded, 2 ’$^ right of propeny,.' ' % on the other , hand, the law ' o,f 'civil 
rights declares such birds the property of the persoo on whose lands they are, A 
has invaded 2's rights of property. If it be matter of doubt what the stale of the 
civil law on the subject actually ''iSj ' it must; also' , be matter of doubt whether, A 

has wronged Z, or not As the substantive civil law varies, the penal law, wdiich 

is added as a ground to the substantive civil law, must vary also -— and 
Macplierson^ 

Of Thefts 

378« Whoever, intending to take dishonestly any movable property out 

of the possession of any person without that 
person’s consent, moves that property in order 
to such taking, is said to commit theft. 

Explanation /. — A thing, so long as it is attached to the earth, not being 
movable property, is not the subject of theft ; but it becomes capable of be- 
ing the subject of theft as soon as it is severed from the earth. 

Explmiation 2 * — A moving, effected by the same act which effects the seve- 
rance, may be a theft. 

Explanation J. — A person is said to cause a thing to move by removing an 
obstacle which prevented it from moving, or by separating it from any other 
thig, as well as by actually moving It. 

Explanation 4 . — A person who by any means causes an animal to move, is 
said to move that animal, and to move everything which, in consequence of 
the motion so caused, is moved by that animal. 

Explanation — The consent mentioned in the definition may be expres- 
sed or implied, and may be given either by the person in possession, or 
by any person having for that purpose authority, either exprsss or implied. 

illustrations. 

(a) A cuts down a tree on Z’s ground, with the intention of dishonestly taking 
the tree out of Z^s possession without Z’s consent. Here, as soon as A has severed 
the tree in order to such taking, he has committed theft 

(d) A puts a bait for dogs in his pocket, and thus induces Z’s dog to follow it. 
Here, if A's intention be dishonestly to take the dog out of Z’s possession without Z’s 
consent, A has committed theft as soon as Z^s dog has begun to follow A. 

(c) A meets a bullock carrying a box of treasure. He drives the bullock in a 
certain direction, in order that he may dishonestly take the treasure. As soon as the 
bullock begins to move, A has committed theft of the treasure. 

(4) A, being Z's servant, and entrusted by Z with the care of Z’s plate, dishonest- 
ly runs away with the plate, without Z's consent. A has committed theft. 

( 0 ) Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, till 
Z. shall return, A carries the plate to a goldsmith and sells it. Here the plate was 
not in Z*s possession. It could not therefore be taken out of Z’s possession, and A 
has not committed theft, though he may have committed criminal breach of trust. 

(/) A finds a ring belonging to Z on a table in the house which Z occupies. 
Here the ring is in Z’s possession, and, if A dishonestly removes it, A con 'nits theft. 

A^ finds a ring lying on the high road, not ill the possession of ai.y person. 

; A, by taking it, commits no theft, though he may commit criminal misappropriation 
of property. 

■ ' ^ (^) A sees a ring belonging to Z lyiiig on a table in Z^s house. Not venturing to 
. thisappropriateihe ring immediately for fear of search and detection, A hides the 
where Jf is highly Improbable that it will ever be found by Z, with 
j.^eintenti'pn of taking’ the ring from’’ the hiding' place, and selling it when the loss 
'ii Hire, A*- at the time 'of fi-rst moving the ring, commits theft ' 

Z, a jeweller^ td be regulated; Z carries it to his shop, 
any debt 'for which the jeweller might lawfully detain 
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the watcli as a securit)^ enters the shop openly, takes his watch by force out ofZ’s 
hand and carries it away. Here A, though he may have committed criminal trespass 
and assault, has not committed theft, in as much as what he did was not done dis- 
honestly. 

(;) If A owes money to Z for repairing the watch and if Z retains the v/atch law- 
tolly as a security for the debt, and A takes the watch out of Z*s possession, with 
the indention of depriving Z of the property as a security, for his debt, he commits 
theft, inasmuch as he takes it dishonestly. ■ 

(i’j A^gain, if, A having pawned his .watch to Z,^ takes it out of,, Z’s ■possession 
without Z^s consent, not having' paid .wliat- lie ■ borrow'ed ; o'n the' . .watch, he commits 
theft, though the watch is iii'S ow.'ii .property, ■inasmuch, as he takes it .dishonestly, ^ 

(/) A Uikes.an. article belonging. to Z out of Z's .possession without'' Z‘3' consent, 
with thejritention of keeping, it until he '0.btains money from^ 'Z as, a' reward for its 
restoration. Here A takes dishonestjy. A' has. therefore committed .theft. , ' . 

(m) A, being, on friendly terms wdtli Z. goes .into Z's library in Z’s , absence,' and 
takes away a book without Z^s express consent, for the purpose merely of reading 
it, and with the intention of returning it. Here, it is probable that A may have 
concejved' that he had Z's ' implied , consent to use .Z’s book. If this was' A’s im- 
pressio,o, A has not committed theft. 

A asked charity from Z's wife. She gives A money, food, and clothes, 
which A kno’ws to belong to Z, her husband. Here it is probable that A may 
conceive that Z's wife is authorized to give away alms. If this was A*s impression, 
Adias not committed theft. 

(o) A is the pa',ramou,r of Z’s wife. 'She gives a valuable property, which A knows 
to belong to her husband 2, and to be such property as she .has not authority from 
Z to give. If A lakes the property dishonestly, he commits theft, 

ip) A, in good faith, believing property belonging to Z to be A's own property, 
takes that property out of B’s possession. Here, as A does not take dishonestly, 
he does not commit theft. 

Essentials of oSence. — To constitute the offence of theft the prosecution must 
establish (a) that there was dishonest intention to take property, (b) that the property, 
was movable property, (c) that it was taken out of the possession of another, (d) 
that it was taken -without the consent of that other, and (e) that there was removal 
of the property in order to accomplish the taking of it, 54 Ind. Cas. 992. 

Intending dishonestly.— The intention is the gist of the offence. There 
must be an intention to take dishonestly. 3 W. R. Cr. 2 ; 63 P. L. R. 1903 ; 2 Bom. 
L. R, 752 ; 5 M. H. C. App. 37 ; i Weir. 411 ; 2 Pat. L, T. 583 ; 39 Ind. Cas. 
1000 ; 38 ind. Cas. 318 ; 29 C. W. N. loii *=26 Cr. L. J. 1505 ; 52 C. 1015 ; 28 Cr. L. 
J. 531. 26 Cr. L. J. 652 = 85 ind. Cas. 940; 17 Cr. L. J. 295=14 A. L. J. 399=35 Ind, 
Cas, 167 ; t 42 Ind. Cas. 624=14 R L. T. 7i = i933 C. .510 = 34 Cr. L. J. 407== 
A. I. R, 'I933 Pat.', 179 ; A. 1. R. 1935 Sind. 115 35. Cr. H J. ■761 = 58 C. L. J. 434. 
A charge of theft will lie even where there is no intention to assume the entire 
dominion over the property taken or to retain it permanently. Where a person 
removes another’s property under a mistake of fact and in ignorance of the law, 
believing that he has a right to take such property, he is not guilty of theft, as his 
intention is innocent and not criminal. 15 B. 344 ; Rat Un, Cr. 920 ; i Weir 411 | i 
L. B, R. 334 ; 3 C, W. N. 332, But a mere assertion of a claim of right is not itself 
a sufficient plea. 4 Born. L. R. 936 ; 7 B. L. R. App. 55=16 W. R. Cr. 18 ; 16 W. R. 
Cr. 78. 16 W. R. Cr. 75. The assertion must be of a claim of right ; 10 

Bom. L, R. 166 ; 14 A. L. J. 399 ? 20 C. W. N. 1270 : 1922 Pat. 10=1922 P. 265 ; 
44 M. L. J. 138 ; 4 Pat. L. T. 608 ; i P. L. T. 121 ; 28 C. L. J. 120 ; i6 Cr. L. J. 
458 ; 16 C. L. J. 715 ; 23 C. W. N. 385 ; 2 Pat. L. T. 394 ; 3i Cr. L. J. 1222 ; 32 
Bom. L. R. 1140= A. I. R. 1930 Bom. 488 ; A. I, R. 1928 Rang, 113 ; see also 
A. 1. R. 1935 All. 214. bona fide claim of title depends on facts of each case. A. 
I. R. 1933 Oudb. 50=34 Cr. L. J. 547=9 O. W. N, 1196. Where the owner of a thing 
removes it from the possession of a person to whom it has been given for repairs he 
is not giiilfy under this section. 90 Ind. Cas. 289=29 C, W. 1011 = 26 Cr. L. J. 
1505.'. 25 Cr. L, J, 809=81 Ind. Cas. 345 ; 4 Bom. L. R, 56 ; 28 M’. 304 ; . 14 C. W. N. 
408 7 ' W. R. Cn 57 ; 15 W. R. Cr. 57 ; 43 W, R. 1913 Cr. 1924 Pat. 125 ; 1924 
Rang, 72 ; 96 Ind. Cas. 879 ; 27 Cr. L. J. 343 i 99 Cas. 104 ; 103 Ind. Cas. S40. 
Bona fide taking of property is not theft. A. 1. R. 1935 Sind. 1x5* A bom fide claim 
cannot be inferred from the fact that the accused acted openly while cutting 
the timber not Owned by him. 152 jnd. €35.477 = 1933 Cr. ,C, !075 = A.^ L R. 1934 
Pat 491. Removal of property with no right to do so, by way of asserting right to 



40G , THE INDIAN PBNAL COM. [S. 378 

such property is theft , A. L R. 1933 Lah. 48i=»34 Cr. L* J, 843=34 P. L. R. 276= 
1933 Cr. C. 737, Where in jungle .in Dalbhum estate in Patna, raiyat pays 
karoxiil takes forest produce ■without' permission openly and not stealthily, there is no 
dishonest inteniion. A". I. R. 1931 'Pat 99—32 Cr. L. J. 617. Where a person committed 
theft of some bricks from an under-ground wall part of which was on his own 
premises, that; 'there was ■'■, no. .dishonest taking of the bricks, even if they 
were not the property of the accused. 21 P. R. 1890 Cr. 

Movable property.— Mov-abIe\- property'' ',o,nly' and ' no other description of 
property can be the subject of theft. Movable things which are of small intrinsic 
value become very valuable when they show a title to property ^ or constitute 
the evidence of legal right. By what is written upon it the material may become 
a title deed or mortgage deed, or a bond, bill of exchange, promissory note, etc. 
Vide 72 Ind. Cas. 526 = 24 Cr. L. J. 417 ; 83 Ind. Cas. 889; 89 Ind. Cas. 893. 
Water running freely from a river through a channel made and maintained by a 
person cannot be the subject of theft. 35 C. 437=12 C. W. N. 534=^7 Cr. L. J. 
36. A cancelled currency note can be a subject matter of theft. 83 Ind. Cas. 893. 

The cattle may be subject of theft. 4 Weir. 405 ; A, W. N. 1888, 97 5 ^7 J* 

239. “Fish in an enclosed tank belonging to a municipality are restrained of the 
natural liberty and liable to be taken at any time, according to the pleasure 
of the owner, and are, therefore, upon principle, and according to the better 
opinions, subjects of theft.’’ 10 B. 193; U B, R. (1892-1896) Vol I 234 ; 

I Weir. 384 ; 15 Cr. L. J. 77 ; 5 S. L. R. 122. But fish in a navigable river 

where no jalkar right exists are not subject of theft. 19 W. R. Cr. 
47 J 20 W. R. Cr. 15 ; 16 W. R. Cr. 78. ii P. R. 1878 ; 5 M. 390 5 ^ Weir. 

384 ; 15 C. 402 ; 15 C. 390 N. 15 C. 392 ; 24 M. 81. Fish in an enclosed 

tank can be subject of theft. 36 M. 472 ; 10 B. 193 ; 105 Ind. Cas. 826 ; 53 M. 
L* J- 759=1927 M. W, N. 788, Where fish are able to go in or out of private 
fishery, act of fishing, though followed by removal of fish does not amount to theft. 
35 C. W. N. 455 = A. I. R. 1931 Cal, 358 Valuable securities are movable 
properties and may be the subject of theft. Rat. Un. Cr. C. 43. Forcibly carrying 
away crops is an offence under this section. 8 W. R. Cr. 59 ; 43 Ind. Cas. 404 ; 
105 Ind. Cas. 813 = 28 Cr. L. J. 989 \ 19 A. L. J. 961=67 Ind. Cas. 498. A human 
body, whether living or dead except human bodies or portions of such, or mummies, 
preserved in museums or scientific institutions, cannot be the subject of theft as 
defined in the Penal Code. 25 A, 129= A, W. N. 1902, 191. The prevailing view in 
England and America is that water in a pond or running in a chaimel is not the 
subject of larceny. 1912 M. W, N. 119. But water when conveyed in pipes and 

so reduced into possession can be the subject of theft. 45 A. 680=21 A. L. J, 

654 5 see also 75 Ind. Cas. 159. A boat may be subject of theft and it does not cease 
to be movable property. 16 W. R. Cr. 63 ; 8 W. R, Cr. 32. Removal of clods of earth 
of petty value from public channel beds is not theft. 18 Cr, L. J. 632=39 Ind. Cas. 
1000. Abstruction of currency note which had been held up by currency officer for 
destruction is theft, though process of destruction was partly done at the time of 
obstruction. A, I. R. 1935 Sind. 21 = 17 S. L, R. 260=26 Cr. L. J. 189=83 Ind, 
Cas. 896. 

Possession, — theft, as it is here defined, the object of the offender always 
is, to take property which is in the possession of a person out of that person’s 
possession. The Code does not admit a single exception to this rule. Morgan and 
Macpherson. Where in the presence of owner, a bullock follows a cow and disappears 
and is not found after search, the owner loses possession of it and there 
could be no offence of theft in respect of it. 18 Cr. L. J. 300=38 Ind. Cas. 332. 
There must be an independent finding as to who was in actual possession of the 
land and crops, in cases of theft of crops. 17 Cr. L. J. 81 = 31 Ind. Cas. 673. 
Where the crops were sown by the accused no offence is committed under this 
section by the removal of the same by the accused. 17 Cr. L. J. 75 = 32 Imi Cas. 
667 ; 13 A, L. J. 1058. Accused Nos. 2 and 3 having made default in the payment 
of land revenue, the Maralatdar proceeded to their house and panchnama 

declaring their buffaloes to be under attachment. At the instigation of accused 
No. I the other accused unit and removed the buffaloes, Held^ihzt the accused 
wererightly convicted of the offence of theft for the Mamlatdar was to be deemed 
tohe in possession inasmuch as he had a statutory right to take possession. 43 B- 

Bom. L.‘ R. , 2,5,1 v " There was an agreement between the accused, ,,and. the, , 

AatilBe-.latter should advance.: money to him on the security of goods 

removed the" goads" placed "" as " 
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as security from the godowii. Held, that the removal \vas dishonest and aniouiued 
to an offence under this section. 1923 Cal 594. Where the accused takes 
possession of his own properly forcibly he cannot be convicted under this section, 
42 M. L. J..490. Where .the, crop which was in the- physical, possession of the 
accused was removed, keld^ that the removal, even if disonest, could not constitute 
an offence under this sectiom ■ 5 S, L. R'. I30-:=,I2' Ind,' Cas. 987=12 Gr. X. J. 611. 
Where a person removes a tree under an honest belief that it belongs to him, 
but where, in doing so, he betrays want of due care and attention, that is, good 
faith, in ascertaining the ownership of the same, he can be convicted of tlie offence 
of theft. 4 Bpm. L. R. 936. Removal of crops sown by another is an offence 
under this section, 4 C. W, N. 199, If a person picks up some rubies lying beside 
a channel, into which water pumped from a ruby mine or pit was poured to be 
carried away, the accused commits the offence of criminal misappropriation and 
not theft, as it is difficult to see how the rubies could be in any one*s possession, 
since they could be carried away to the river or elsewhere. U. B. R. (1892-1896) 
VoL !, 236. In a case where three women wiped out certain pots, after discharging 
the earth oil they had contained, the only offence committed if at all an offence 
may be said to be committed, is theft. Held,\h’&Xm such case s, 95 should apply, 
U. B. R. (1892-1896) Vol, 1. P. 235. Removal of crops regarding which an agree- 
ment for purchase has been entered into does not constitute an offence under this 
section. 4 C. W. N. 345. Where judgment-debtors’ nephews cut and remove 
crops attached only , by beat of drums with consent of Judgment-debtor, no theft 
is committed. A. L R. 1831 All 42 = 32 Cr. L. J. 437-1931 Cr. C. 208 = 129 
Ind. Cas. 715, In case of rescue of attached property action should not be left to 
be taken by private complainant 1933 M. W. N. 110=65 M. L. J. 732 = A. I. R. 
1933 Mad. 840. The making away with property lawfully possessed is not theft 
but may be criminal breach of trust. 1. W. R. Cr, 2. In the absence of an express 
agreement in the patta or elsewhere between the landlord and tenant in regard to 
trees, they must be taken to be the tenant’s property and the tenant cannot be 
convicted of theft of such trees, i Weir. 426. Where the prisoner, acting bona 
in the interests of his employers and finding some fishermen on his master’s 
fisheries, took charge of the nets, and retained possession of them, pending the 
orders of his employers, held^ that the prisoner was not guilty of theft, the taking not 
being criminal when the possession was charged. 6 W. R. Cf. 79. It is an offence 
under this section where a creditor takes property of the debtor in order to coerce 
payment. 32 Bom. L. R. 3Si = A. I. R. 1930 Bom. 167. Where a person is 
found in possession of stolen articles soon after the theft, the law presumes 
that such person must either be the theft, or the receiver of stolen goods. 
7 O. W. N. 527 = A. I. R. 1930 Oudh. 353. Where an amin in good faith 
and under the anthcrity of a warrant attached certain buffaloes belonging 
to the accused and the latter subsequently effected rescue of the cattle 
in the possession of amin. Heid^ that the offence under s. 379 I. P. Code 
had been constituted. 1930 M. W. H. 90, Where crops were sown by the com- 
plainant, the accused commits an offence under this section by removing them 
and the question of title of the complainant is not at all material in the case. 19 A. 
L. J. 961, Where a properly has not been validly attached, the accused commits 
no offence in removing them. 59 Ind, Cas. 411. Where a creditor forcibly takes 
his debtor’s goods out of his possession against his will in order to compel him to 
discharge his debt he is guilty of theft 25 Cr. L J. 650 ; U. B. R. the 1897-1901) 339 ; 
22 C, 1017 ; 18 A. 88 ; A. W. N. 1895, 233 13 C. P. L. R. Cr. 185. Where the 

lands of a minor are in the possession of tenants who have sown crops thereon, if 
the guardian goes and takes forcible possession of the crops, he commits an offence 
under this section. 77 Ind. Cas. 237. The accused has committed no offence by 
removing bricks from a heap that bad been lying untouched for 8 years. 3 Bur. 
B, J. 1957. A joint owner can be legally charged with theft in respect of joint 
properly. A. W. N. 1881, 115 ; 7 M. 557=2 Weir. 456 512 F, R. 1889 ; contra 
10 A. L. J. 527 ; see also 26 M. 481 ; 19 M. W. N. 106, 483. The offence in 
such a case consists in conversion of joint possession into separate or exclusive 
possession, ii M. 186=1 W^eir. 408 ; I3 P. R. 1889 Cr. \ i Weir. 408 ; 1914 

A tame peacock may be the subject of theft, although it may not be kept in 
confinement. A. W. N.* 1891, 41 ; see also 27 M. 551, 1914 M. W. N. 368 ; 5 
S. L. R. 122. The removal of animals grazing on open land where the owner 
has driven them amount to theft. 4 Bora. X. R, 6261 Rat. Uii. Cr, Cv 43 ; 5 
N. L. R. 14 ; U. B. R. (1892-1896) Vol L 228. Dishonest removal of salt 
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naturally formed in a creek, under.,' the supervision of aii officer belon"!n^- to the 
Governiiient is theft. 10 B. H, C, B..'-,74 5 4 261 = 228 Weir. 412 ; 10 L. H, C. I\. 14 

N. But such removal is not theft - where it was not proved that the swamp was so 
gmtded by the Government as to enable : the accused to known that it was the pos- 
session of the Government, i Weir. 412. ' An accused can be convicted for removing 
bis own property where that property is in charge of a third person and for which 
the person is accountable. Eat. Un. Cr. C. 343- Where the complainant washed a 
carpet at the village tank and hung.it up, there to dry, the carpet was in the posses- 
sion of the complainant Rat Un. Cr.:C. 293* Even if a transaction be one of 
pledge between two parties, still, if the pawner takes away the properly pledged dis- 
honetly without the knowledge of the pawnee, it is theft. U. B. R. (1892-1896^ VoL 
1 232. If the materials of a house are taken away dishonestly, the act is iheit, 
even though the house is left u neared for. U. B. R. 1904. 1st Qr. Penal Code 
s. 7. No theft can be committed in respect of a property, where the owner has 
given up possession of it. 4 hf • E[« C, App. 3^* An owner retaking properly, which 
was illegally distrained, cannot be convicted of theft, i Weir. 422 ; i Weir. 421. 
Where the accused cut and removed certain crops under attachment in order to save 
them from being washed away, that the mere removal, without, proof of dis- 
honest intention would not constitute the offence, i Weir. 423, If a jointly owned 
animal is actually in possession of one co-owner, this circumstance alone would not 
be sufficient to bring the act of the accused within s. 378. The Act must be done 
dishonestly as defined in the code, 103 Ind. Gas. 847^^28 Cr. L. J. 7^7=^ A. 1. K. 
1927 Lab, 650. If a person extracts one of the papers from the file in the possession 
of another which the person extracting has been allowed to inspect he is guilty of 
theft, 7 Lab. L, J. 118 = 86 Ind. Gas. 671^26 Cr. L. J. 847 = 26 P. L. R. 96. Edible 
bird's nests are not in the possession of any body until they are coiiectecl. 4 L. B. 
R. 275. Taking away cattle by one co-owner from the possession of the other 
not dishonestly is not an offence. 103 Ind. Gas. 847=1927 Lah, 650=28 Cr. 

L. J, 767. 

Husband and wife. — There is not the same union of interest between a 
Muhammadan wife and her husband which exists between an English husband and 
wife, and she can be convicted of theft or abetment of theft of her husband's property, 
6B. H. C. Cr. 6, The intent with which the husband’s property is removed is a question 
of fact, and where a dishonest conversion is^ intended, it clearly amounts to theft. 17 

M. 401. But the removal by a Hindu wife of her property from the 

possession of her husband does not amount to the offence of theft. 8 B. H. C. Cr. n ; 
Rat. Un. Cr. C. 44. 

Master and servant.— Servant taking away master's goods for unpaid wages 
without his consent commits theft. 28 Cr. L. J. 531 = A. I. R. 1927 All. 470= 102 Ind. 
Cas. 339. 

Without consent. — An essential ingredient of theft is the taking of the pro- 
perty out of the owner’s possession and without the owner's consent. Where a deb- 
tor gave certain property to the creditor upon the understanding that a debt \vas 
due from him to the accused, but subseqently he found out that the debt was a *‘iime- 
barred^' debt, that the subsequent knowledge could not change the fact, that at 
the lime when the consent was given, it was a full and unqualified consent, and that 
the accused should not therefore, have been convicted of theft for retaining possession 
of the property, i A. L, J. 508. Where a servant, with the consent, of his master, 
renders a person the assistance sought by him, in order to procure his punishment, 
the removal of the property by such person, with such assistance would not consti- 
tute the offence of theft, inasmuch as the owner has knowledge of the removal 4 
C. 366=3 C. L. R. 625. 

Eemoval of property for takiug. — Where crop was dishonestly cut and re- 
moved by the order of the accused, he himself being present ; /iM that the accused 
was guilty of an offence under this section. 43 Ind. Cas. 404= 19 Cr. L. J. 404* The 
act of cutting the string by which a. pass was fastened to a woman’s neck and forcing 
the ends apart constutes a sufficient moving to bring the act within the purview of 
this section. 29 P. R. 1917 Cr. = 37 F. W. R. 1917 Cr. In order to constitute theft, 
it is sufficient if property is removed against his wish, from the custody of a person, 
Vifho has an apparent title, even a colour of right to such property. 27 C, 501 =4 C. 
W.;,N,. 48o. Where there is no proof of taking the property found in the possession 
•> ' notibe convicted- of an offence under this section. Rat. Un. 

dtshohestlyf that is, with the intention of wrongfully 
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depriving the owner of the possession thereof for however short a period, is theft 
Rat Un Cr. C. ga8. Where the intention of the accused is not to convert the property 
to his own use or to make it his property permanently, no offence under this section 
has been committed, ii C. 635. Theft of silver anklet from a child calls fora deterrent 
sentence because it very often leads to murder. 1930 M. W. N. 173. In theft the 
original takings is without honesty and without the consent of the owner. In crimi- 
nal breach of trust the original taking is with honesty and with the consent of the 
owner* In obtaining property by cheating^the taking is dishonest but with the con- 
sent of the owner. In criminal misappropriation the taking is honest but without the 
consent of the owner. 106 Ind. Cas. 678=29 Cr. L. J. 86=A. 1 . R. 1928 Nag. 113. 
But in a latter case it was held that to constitute the offence of theft it is not 
necessary that the taking should be permanent or with intention to appropriate the 
thing taken, or there should be wrongful gain to some one in addition to the wrong- 
ful loss to the owner, but there must be an intention to take the thing dishonesLly. 

C. 416=2 C. W. N. 347 ; I Weir. 417 5 i Weir. 419 ; L. B. R. (1872-1892), 399 ; i 
P, R. 1887 ; T Bom. L. R. 515.' 

Explanation i. — If the property be attached to the earth, the mere severing is 
not theft To constitute theft of any kind, there must be, as is noticed in the definition 
and hereafter, a moving of that thing after severance. The severance as such, only puts 
the thing into that condition in which a theft can be committed of it. In many cases 
things attached to the earth may be severed from it without being moved and then, 
if there be no subsequent moving, there is no theft. If indeed the same act which 
effects the severance, also effects a moving of the things as in the case supposed in 
the iliiistratioo, that moving is sufficient ; but in many cases things attached to the 
earth may be severed from it without being moved : and then if there be no subse- 
quent moving, there is no theft. Morgan and Macpherson. Where by the terms of 
the kahuUat it was provided that if the tenant cut any trees, he would pay to the 
landlord compensation at a certain rate and it was found that the tenant mala fide 
cut some trees in order to injure the landlord : Held that although the tenant was 
in the possession of the land he committed theft by severing the trees from the 
ground as they were in the possession of the landlord. 27 C. L. J. 228. Theft of the 
trees will be committed only when they were cut to remove them from the possession 
of the owner, and not when the cutting was merely to annoy him. 29 Ind. Cas, 672 = 

1 5 Cr. L, J. 544. Where the trees are the property of the zamindar the tenant commits 
an offence under this section by cutting and removing them. 24 A. 53 »= 17 A. L, J. 
974 ; A. W. N. 1881, 73 ; see also 5 M. H. C. Aph. 36 ; 20 Bom. L. R. 572 ; 39 
C..V 75'^* . ■ ■ ■ ■ ■ ■ , ■ 

Earth, that is soil, and all the component parts of the soil inclusive of stones and 
minerals, severed from the earth, are movable property capable of being the subject 
of theft. Whoever, ^therefore severs such earth from the earth with the dis- 
honest intention specified in this section can be said to commit theft. 13 B. 702, 

Explanation. — (2). — The moving of a tree by the same act which effects its 
severance may constitute a theft, i Weir. 383=5 M. H. Cr. App. 36. 

Summary procedure.— See 20 C, W. N. 1212. 

Theft and similar offences.— Complainant must make out a prhna facie case 
of any deterioration in value ; unless such was made out there was no offence under s. 
426 but under s. 379. 23 Cr. L. J. 504 = 2 Pat. L. T. 394=68 Ind.^ Cas. 40. In theft ori- 
ginal taking is without honesty and without consent of owner ; in criminal breach of 
trust it is with both. In cheating taking is dishonest but with consent of owner, and 
in criminal misappropriation it is honest but without his consent. A. I. R. X928 Nag. 
113-.= 29 Cr. L. J. 86= 106 Ind. Cas. 678 ; see also 18 Cr, L. J. 564=1 Pat. L, W. 416 
= 39 Ind. Cas. 804. Theft and robbery cannot be committed unless one acts with 
dishonest intention. A. 1 . R. 1933 Ail. 620=1933 Cr- C. 992-1933 A. L. J. 9x7. In 
order that theft may amount to robbery, hurt must be caused for commitng theft and' 
must be quite separate and distinct from act of theft. A. I. R. 1933 Lah. 407. Dacoity 
does not become theft, even where there is no resistance and no violence. 1932 A. L. 
J. 1078=1933 Cr. C. 209=34 Cr. L. J. 448=55 A. ii7 = A. L R. 1933 1x4. Where 

property not belonging to the judgment-debtor was attached and handed over to 
other persons on giving security, the real owner is not guilty of theft if he rescues 
property from such person. A. I R. 1933 Mad. 840=65 M. L. J. 732 = 1933 M. Cr. 
C. 61 = 1933 M, W, N. no. S. 39 of the Electicity Act creates an offence, and prose- 
cution for theft of electric energy can be instituted only by one of the persons 
mentioned in s. 50 of that Act 35 P. L, R. 75S. 
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Whoever commits theft shall be puuished with 

either description for a term which may extend 
Punishment for theft. to three years, or with fine, or with both. 

from an irri-Son lank amounts^o theft depends upon the facts of each case 
wh^nthe^vatei is so lowthat the fish could not escape, the renpval may be li cit. 

iL'fmuTbTanIntelbonTo fakeem the property, i. e., the laker 

SiXd to appropriate the property to his own use but there may be theft with- 
out an intention to deprive the owner of the property permanently. 8 A. L. 

Where the tenant is accused of theft of paddy, reaped aud stored up, lus and the 
To n rl 1 rtrH sliare not having been divided, a conviction for theft is bad. ig Cr. L. J. 
i86 A tefant was^ from his holding under the provisions of the Agra 

Tenanrv Act Forma possession was delivered to the zammcler but as he fmled 
Sthi prS o^thl standiug^^^^^^ -ant^cut -d removed^tlm^^^^^^^^^ 

SfoJn uiranV^'pan of the femily ptoperfy he thinks fit, against the will of his fluher 
SoTESgi J( .ho com«i» ‘tf--/"". * J 

the in answer^to'^^f of theft when the ac- 

msed knew that he had no possession of the property and gathered a produce growni 
cused Knew inat . a rr T T ac8 • A. I. R. 102Q Pat. 503. Where the peuuoner 

was convicted' of abetment of theft of wood from a forest, and the defence pj'tb® 
r,ffhfoner vvas that he had a the forest m quession withou 

a nass he could not be convicted of theft or abetment thereof when it was not fou^ 
oc^ti m’nt-tpr of fact that he was not entitled to take wood from the forest. 18 C. W. 
N 397 Where process is signed by Amin but does not bear seal of p' 

ment is illegal. Hence removal of such property is not offence. A. I. R. I 93 S All. 

**^An attempt to commit theft under this section is not punishable with whipping. L. 
R R 11872%^) 338. It is wholly illegal to punish a man for a grave offence, mvolv- 
in'ff many^totally different ingredients to a charge of theft, on a charge under this 
16 Ind Cas ifiq. No offence under this section has been commuted when 
Sedgee takes posse^^^^ of the things pledged. I. C, P. L R. Cr. 100. When the 
accused was found in possession of two freshly flayed skins of a goat and kid with m 
2A hours of theft and was charged under s. 379 of the Penal Code. Jlela ihatil 
was absolutely necessary for the prosecution to establish that the skins found on the 
accused were ^those of the goats recently stolen. 16 Cr. J. 440-29 Ind, Cas. 72. 
Where the accused took a child of about four years outside the village, stripped lum 
f^hirornaments, and then, when the child threatened to tell his mother beat him 
that the offence did not amount to robbery as defined m s. 390 of the Pe,ual 
S though there was nothing to prevent the Magistrate from convicting the ac- 
cused sepe?ately of theft and the causing of hurt under s. 235 para I. 6 C. 1 . L. R. 36 
Cr Removal of attached property from the custody of another after his death by the 
indgment-debtor is an offence under this section. 8 A. L. J. 656-11 Ind, Cas. 14-. 
- 1 2 Cr L T. 374. Where a crop, raised by the accused, was duly and properly 
■ ilistrained for arrears of rent and was in possession of a person, in whose custody it 
W Len placed to secure the landlord’s claim, and the accused removed it. m order 

to defeat the claim, that the accused was guilty of theft inasmuch as he dis- 

loSv removed property over which a lien was created by operation of law. I Weir. 

■ - Removal by one single act of several articles constitutes one offence of theft 

nnlv though the articles may belong to different persons. Rat. Un. Cr. C. 927- Cr. 
of 1807. Every repetition of. theft is a grave offence when it indicates a habit- 
' "‘■'.'iiSIfted by^vious light punishment, Rat. Un. Cr. C. 296. A person who steals 

■ ■ ' it cannot ^ ff„the offence of theft_ and 

Wnere'a '.p,ersoii steals a bullock md them kills u, he 
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can only be convicted of theft under s. 379 of the Indian Penal Cade, and not of mis» 
chief also under s. 428 of the Code. Rat Un. Cr. C. 129. Where ^one prisoner 
stole and the other received certain property, that they committed difTerent 
offences in the same transaction. 5 C. L. R 574. Person asserting right to 
property can he guilty 'of theft 142 Ind. Cas. 584=1933 Cr. C, 218 = 34 Cr, L. J. 
366= A. I, R. 1933 Sind, go. Removing cattle from pound without paying fee amounts 
to theft 129 fnd. Cas. 451 = 1931 Gr.. C. 32=1930:. M.' W. N. S 29-33 M> L. W.,2G5 ,, 
= 32 Cr. L.,,J. 354 = A. I. R. 1931. Mad. 18. - ' 

,Mn order to sustain a conviction .of theft .or dishonest receipt of stolen property,., 
it is„„not s'ufBcient that, the^ property found: .in... the prisoner’s, poss.ession ..was. like. ,. 
that stolen. There must be a finding to the . efiect ' that the property ' was. stolen. ' 
:Rat., Un. Cr. 227. ■■ "■■■ 

'Persons, . who cleared a piece of Government land, cutting down and^ appropriating.' 
the trees thereo.n ..without .permission, were, convicted of theft . unders.s- 379?' h dP.. 
Code, and of mischief under s. 425. that the conviction was not illegal as 

the mischief preceded the theft, which under s. 379, Expl I, could not have been 
committed until the tree had been detached from the ground. 2 B. H. C. 392. The 
stealing, of two bullocks belonging to two different persons at the same time, from 
the same custody,' is only a single offence and should be punished only once. . A. .W. 
N, 1881. 154. Where the accused were entrusted with certain lands with the. 

standing crops to be taken care of and they subsequently cut and disposed of the 

crops, they could be convicted under s. 379 I. P. Code of theft, if not under s. 405... 
36 C. 758=10. Cr. 'L, J. 253=3 .Ind, Cas. 189. The accused an employee under a 
steamer Comp.any, whose business it .was to check the tickets of passengers^ asked 
to see the complainant^s ticket, but, the complainant not having got one, the accused 
took possession of his umbrella as security that he might be compelled to pay his 
fare. I/M that there being no suggestion that the accused intended either to get 
any wrongful gain to himself by compelling payment of the fare, or to cause any 

wrongful loss to the complainant who was bound to pay his fare a conviction for 

theft was wrong* 14 C. W. N. 936=7 Ind. Cas. 257=11 Cr. L. J. 444- Where question 
of title or right to possession of property stolen is not determined, a conviction under 
this section is bad. 8 M. L. T. 119=7 Ind. Cas. 416= ii Cr, L. J. 484. The fact 
that a person has cultivated a certain land, contrary to a departmental rule of the 
Board of Revenue, could not justify a taking of the crops out of his possession by 
a party who had no right to it. i Weir. 426, Where a matter, not identifiable, such 
as rice, is found in the possession of a man, who is not able to explain the possession, 
or gives an account of it, which be does not prove, he cannot be convicted of theft 
unless the whole evidence is such as to exclude a reasonable hypothesis of his in- 
nocence of the offence, i Weir. 427 = 7 M. H. C, App. 19. Salt is an article, the 
identification of which in bulk is difficult, if not impossible. Where 1 quantity of 
wet salt from a cart in the vicinity of the house of the accused was lost, and the 
accused was found the next morning in the act of drying certain wet salt, /sM, that 
the accused could not be convicted" of theft without sufficient evidence to identify 
the salt. I Weir. 429. 

Theft of cloth, spread out on the top of a house by scaling the wall, is neither 
house breaking nor theft in house, but is simple theft, i Weir. 435 * ^ person 

trespasses on land in the possession of another and sows paddy on it, that does not 
entitle him to ownership to the paddy grown thereon and, consequently, if a person 
in possession of the land reaps and removes paddy resulting from such trespasser's 
sowing, he does not thereby commit theft. 3 L. B. R. i99=4Cr. L. J, 464. A 
person who steals a bullock and has been sentenced for theft cannot again be con- 
victed of mischief for slaughtering it, since the common ingredient of both offences, 
viz., ‘Hvrongful loss*’ has already taken place in the theft. U. B. R. (1892-1896) 
Vol I, 241. Boat-theffcs and cattle-thefts call ordinarily for a severe sentence, e. g., 
of two years’ rigorous imprisonment, and a summary trial is not suitable for them. 
L. B. R. 1893-1900, 198. A removal of property in the assertion of a bona fide claim 
of right though unfounded in law is not theft. 7 Mys. L. J. 65 ; 44 C. 66 ; A. L R. 
1924 Pat 125; 10 Pat L. T. 57 = 115 Ind. Cas. 684=30 Cr. L. ]. 511-; 103 Ind. 
Cas. 840=28 Cr. L. J. 76o = A. I. R. 1927 Pat 385 ; 52 C. 1015 ; 22 L. W. 673 ; 91 
Ind, Cas. 256; 96 Ind, Cas. 879; 48 A. 368 ; 1932 P, 12. Removal of a calf to 
prevent its sacrifice amounts to theft 10 Pat L. T. 483= 05 Ind. Cas. 895 = 30 Cr. 
L. J. 546= A. L R. 1929 Pat. 429. Where a Magistrate attached the crops in pro- 
ceedings under s. 145 Cr. Pro. Code, and subsequently one of the parties, removed 
the crops. Held, that the persons were guilty of theft. 22 S. L. R, 151 = 105 Ind. 
Cas. 813 = 28 Cr. IL. J. 989= A. L R, 1928 Sind. 68. A person charged and 



THE INDIAN PENAL CODE. 


[S. 380 


convicted under s. 379 I P- Code cannot be given a sent^ce of less than seven days> 
rigorous imprisonment. 9 Pat. L. T. 572=106 Inch Cas. «i = .29 
Where a person removes property m the assetion of a Iona flic claim of light uitre 
is no proof of the element of dishonesty to constitute the oflence of theft. 1051110. 
Cas. 661 = 28 Cr. L.J. 949= A. 1 . R. 1927 Nag. 404. When cattle stealing is yeiy 
rife in a localiiys a severe sentence should He passed, 103 ind. Cas. 

I 651 Section 379 of the penal Code is of most doubtful appliption in a ^ case 
where the question of property is only in course of determination in a civil suit. 99 
ind. Cas. 104=^28 Cr. L. J. 72^8 Pat. L. T. 79« A. I. R. 192? Pat. 130. Where a 
servant takes away goods in lieu of wages no conviction should be made under tms 
section. A. L R. 1927 Ml 470-28 Cr. L. 53t-i02 Ind. Cas 339- 

A servant who was assisting his master in removing the goods of anouier is 
under this section if he has knowledge of the illegal removal 90 Ind, Cas. 439"-; 

Cr. L, J. 3 S59* Temporary removal of correspendence wiih disaonest intention 
without consent of custodian is an offence under this section. 27 Bom L. R. 139^- 
Owner cannot accuse person removing trees from tenant’s possession of tneit. A. i. 
R, 1931 Mad. 24U Act of fishing followed by removal does not amount to thelt A. 
L R. 1931 Cal. 358. Preservation of jungle is irrelevant to a charge of theft. A. L 
R. 1931 p. 99. Removing cattle from pound without paying fee amounts to thelt. 
A. L R, 1931 Mad. 18. When a person offers to take any gratification on account 
of helping a person to recover property stolen from him, and on receipt 01 the 
gratification points out where the stolen property is concealed, he may be property 
convicted of theft in the absence any evidence to show that any one else Had 
committed theft. L. B. R. (1872-1892) 449 ; see also L. B. R, (^72-1892), 
161. Where the thief has restored the property the fact may well be taHen 

into consideration in punishing him. L. B. R. {1893-1900I 226. A person 

who dishonestly misappropriates certain cattle commits the offence of thelt ^ ana 

not criminal misappropriation. 7 C, P. L. R. Cr. 34. The possession of stolen 

property may be evidence of offences under this section. 6 Bom. L. K. log^. 
In order to raise legitimately the presumption of theft from possession of sioien 
property, the possession must be exclusive and recent. A. I. R. 1929 S. 9. iMsn 
confined to ponds which are caught by baling the water out can be subject of thett. 
A. I. R. 1928 Mad. 20. Removal of crops knowing them to be attached amounts to 
thefi. A. L R. 1928 S. 68. A person who steals a buffalo and subsequently kills it 
cannot be convicted both of theft and mischief. 14 C. P. L, R. Cr. 149. The law 
does not seem to contemplate that a thief should be more severely piinisliecl, because 
he renders the recovery of the stolen property impossible. L. B. R. (i893-~s9QO), 
633. The accused, being an inmate of his uncle’s house, broke open a chest ana 
took out money from it. that he was not liable to be convicted under s. 457 

under s. 379. 6 N. W. P. 301. Whipping in addition to imprisonment cannot be 
awarded for theft. A. I. R. 1935 Hs-ng, 64. 

Procedure. — Cognizable — Warrant — Not-bailable — Not-compoundable — Triable 
by any Magistrate. 


380 . Whoever 

Theft in dwelling house, Sac. 


commits theft in any building, tent, or vessel, which 
building, tent, or vessel is used as a human 
dwelling, or used for the custody of property, 
shall he punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

Essential for the offence. — The essential point in the ofience of theft in a 
buildiug is that the properly should be under the protection of the building and the 
offence may be committed by the owner of the building or other person who has law- 
ful access to the building. Hence, there is nothing in the above section to prevent a 
' person from being convicted under this section fora theft committed by him m ins 
Own house. L. B. R. (1872-1892) 367. This is an aggravated form of the offence 
mentioned in s. 279 and the culpability is not diminished by the presence of the 
owner, Rat. Un. Cr. C, 56. Where the presumption of theft arising from recent 
■ possession of stolen property is correctly raised, the inference should, where the 
property was stolen from a dwelling house, be an offence under s. 380 and not merely 
under -379 of th^ Penal Code* . A. W. N. X8S2, 143. A person who removes cattle 
from a pound where they are secured without paying legitimate fee has the dishonest 
uVcImtention of saving himself 'the fee and -is liable to be 'convicted under s, 24 of the 

well'-as" under s.''38o" h 

' ltd* Ca». m-Zt L* W. 2bS« A. h R. 1931 Mad. 18. Separate conse- 

mV',',.-; 
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cutive semen^es mider^s^sSo ‘'a cauSshefS's be'en heW to be 

‘‘a'buUd n? usedfor die custody of property.’’ Mad. ^ Vhel't by cons- 

by a boatman on board comes under this section. 8 W. R.Cr. 32. Theft b^ 
tifbles of property from the house they were employed to guard ^ pur^ishabl d 

this section 'll W. R, 29- . In order to convict a person under tins section it.neea noc, 
be shown tliat^the 'prisoner entered the building unlawfully. All that is necessary t 

constitute an ofence of theft in a building is that the property should be unde^tlie 

LuubULutc t o ^ vetandah, which is 

protection of the building. 24 W. R. ur. 49* ^ r.,,. nmnertv in a 

outside the house, is not theft in a building, x Weir. 435 , fnrms nart of a^biiildin^' 
varandah may be theft within a building, when the verandah forms jar t of a 

which is ilselfused as a human dwelling or for m vessel used' as 1 

Cr. But a railway carriage or a brake-van is not ^ Jyf i We r a -6 (h 

human dwelling or for the custody of property. _ i W®’"'- ^ lii thaTth^ Ictused 

S Sind. 17=23" s'. L- R- 466=29 Cr. L r 87^^^ Sliam^y^^oTowfd^^ 

under this section and se®on 457 when house breakmg^ ^ 7 ^ 

I P H C R 88 The trustee or manager of a temple IS in possessicm oi inc tempie 

Ld Us jewel? ani if he has made away with the property, his offence^ ts cnmina 
hrf-arh of trust bv an agent under s. 409 and not theft. 6 M. L. J. X 4 --b M. 243 
nZ wh«e was seized while leaving a house, on an outcry being 

S'p’r! cooviaed ...do .s, 457 dnd 

sL I. P. Code where both the offences formed 

1^8'’ 228 Recent possession is evidence of theft. 9 Ind. Cas. 288 12 C • L. J. 

*L T 2QI. person who breaks open an iron safe and removes and 

^nnrnnriates its contents can be safely convicted of offences under ss. 380 and 461 
of?he^Penal Code, though the offences form part of the 

N TQii Theft from the person in a dwelling-house is simple theft un . 379 

IP Code^^’sectiL 380 is intended to give greater security^ only to property depo- 

teit » h?.i a.T„l .. p.«p«yW .he p.„ .. of tb. 

Stolen. 14 P. R. 1876 Cr. Causing disappearance of a document is an ottence 

.bis|«Jio. «' tei-S .mployi 1" -I*" 

capacity of a clerk or servant, commits theft 
Theft by clerk or servant, of respect of any property in the possession of 
property in possession of master, master or employer, shall be punished 

with imprisonment of either descripdon for a term which may extend to 

master or employer not 

oni? Xn it \s ni his actual manual possession but also when it is m 

fhenSstssiM of a clerk or servant on his account. And a person em- 
the possession or ^^rtir-nlar nrra«;ion in the capacity of a clerk or 

ployed temporarily, or thf e"ms of his secuk if the master 

servant, will it seems, J^®,eceiv“ them and the servant dis- 

hXstfrcwriefthem Lay, he may. it seems, be punished under this section. 
The inLtrn hartl^ Lssession of the goods, when they are received by the 
Svam oif aSLnfoF the master and being thus in his possession they are 
wTthtn the mean^L of this Code, in the master s possession. Morgan and 
IfSmL The mere fact of secret removal of an article does not prove dishonest 
intention, s Lah. 56=81 Ind. Cas 185 ; see also 41 C. 433 - 

Clerk or S6rvaiit.-An unpaid apprentice '® ® TooTcr 8 W R 

unpaid Ls^SeiLo cart ^mar'ind fruits 

on WsLl?F?thLJLlXamTLuse^ that he"iafS“y LLr Ts Vect^n. 

iWeir43T Where harkandaxes were charged with having stolen a sum of money 
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sliiit «p lip ill a box aiid placed in the police ' treasury buildings, over wliich they 
were placed, , in giiard;'M4 that they .should have been charged under this section. 

2 W. R. 55 ; see' also U. B, R. (iB97-i90i)';VoL l 75 ; 9 W, R. Cr. 37. Taking 
official papers out of custody for showing to a partys’ vakil is theft by servant. 
27 Bom. L. R. 1931 **27 Cr. L, J. 689- A. 1 . R, 1926, Bom. 122-94 Ind. Cas. 881. 

Object. — It should always be borne in mind that, in the absence of extenuating 
circumstances properly established, larcenies by servants from their masters are 
ao-gravated forms of offences by reason of the relation between the parties, and 
are intended by law to meet with more severe punishment than mere ordinary 
theft. A. W. H. 1887,54. In the absence of evidence to the ownership of stolen 
property, conviction under this section cannot stand. x 6 Cr. L. J. 640=3^ 
Ind, Cas. 464. 

AbetmeBt. — 64 Ind. Cas. 510. 

Gases. — Where no objection was taken before the trying Magistrate for the 
joint trial of a person under s. 411 with a-person charged under s. 381, Penal Code, 
and the evidence was that the former was handling the stolen property only a few 
hours after the theft, that the joint trial of him with the person charged with 
theft had occasioned a failure of justice. 28 C. 10. In the absence of evidence 
as to ownership of stolen property, a conviction under s. 381, cannot stand. 
16 Cr. L. J. 640=30 Ind. Cas. 464. 

Procedure. — Cognizable— W arrant— N ot-bailable — N ot* Compoundable— Triable 
by Court of Session,, Presidency Magistrates or Magistrate of the ist or 2nd 
Class. 

Trial under s, 38 1 by 3rd Class Magistrate is illegal. 2 Bur. L. J. 75 = A. f. R. 
1925 Rang. 12. 

382 . Whoever commits theft, having made preparation for causing death, 

or hurt, or restraint, or fear of death, or of hurt, 
Theft after preparation made of restraint, to any person, in order to the 

Committing of such theft, or in order to the 
mittin<y of the theft. effecting of his escape after the committing of 

** * such theft, or in order to the retaining of property 

taken by such theft, shall be punished with rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to fine. 

Illustrations, 

(a) A commits theft of property in Z’s possession, and while committing this 
theft, he has a loaded pistol under his garment, having provided this pistol for the 
purpose of hurting Z in case Z should resist. A has committed the offence defined 
in this section. 

( 3 ) A picks Z*s pocket having posted several of his companions near him, in 
order that they may restrain Z, if Z should perceive what is passing and should resist, 
or should attempt to apprehend A. A has committed the offence defined in 
this section. 

Scope — Even though there is every reason to surmise that the accused were in 
a certain place for the purpose of committing theft this section requires that actual 
theft shall be committed. 1923 Lah. 512 ; 27 Ind. Cas. 434 ; 25 Cr. L. J, 386. A 
mere attempt to commit theft after such preparation for causing death or hurt etc. 
is not punishable under this section,--^Mor£‘an and Maepherson, 343. A sentence of 
whipping can be passed. Rat. Un. Cr. C. 527. 

Procedure.— Cognizable— Warrant— Not-bailable—Not-compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 

■ Of Extortion* 

- ‘ ^ 383 . Whoever intentionally puts any person in fear of any injury to that 
^ Extortion. ^ - p6rs'on;or to any other, and thereby dishonestly 

;; 'X'''' ‘ ' induces; the' person so put in fear to deliver to 

■ atiy person any property or valuable security, or anything signed or sealed, which 

valuable'security, commits ^*extoxtiont’\ 
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llhistrations, 

(a) A threatens to publish a defamatory libel concerning Z unless gives him 
money. He thus induces Z to give him money, A has committed extortion. 

ifi) A threatens Z that he will keep Z’s child in wrongful confinement unless Z 
Will sign and deliver to A a promissory note binding Z to pay certain moneys to A, 
Z signs and delivers the note. A has committed extortion, 

{c) A threatens to send club-men to plough up Z’s fields unless Z will sign and 
deliver to B a bond binding Z under a penalty to deliver certain produce^ to B, and 
thereby induces Z to sign and deliver the bond. A has committed extortion, 

{d) A, by putting Z in fear of grievous hurt, dishonestly induces Z to s*gn or 
affix his seal to a blank paper, and deliver it to A. Z signs and delivers the paper 
to A. Here, as the paper so signed may be converted into a valuable security. A 
has committed extortion.' 

Theft or Extortion.— Extortion, like theft, belongs to that class of offences, 
into the definition of which the intention of causing wrongful gain enters. The 
dishonest intention to obtain property is common to both these offences ; but in 
theft, the object of the offender is to take property which is in the possession of a 
person out of that person’s possession, and it is a part of the definition that the 
offender's intention should be to take “without that person’s consent”. The offence 
of extortion is distinguished from theft by this obvious circumstance that it is com- 
mitted by the wrongful obtaining of a consent and not without consent. It is 
distinguishable from robbery by this feature that the property is obtained by means 
of such fear of injury as does not amount to the fear of instant death or personal 
hurt which is part of the offence of robbery.— and Macp hers on, 343. Where 
a person through fear, offers no resistance to the carrying off of his property, but 
does not deliver any property either to the prisoners or to any one else, the offence 
committed is robbery and not extortion. 5 W, R. Cr. 9. 

Extortion, what constitutes.— According to this definition, the offence 
consists in intentionally intimidating a person by threats or otherwise, and thereby 
causing a dishonest transfer or delivery of property from such person to aiiy other 
person. Morgan Macpherson^ 344. In order to constitute the offence of extortion it is 
not necessary that the threat should be used, and the property received by the one 
and the same person. It may be matter of arrangement that the threat should be used 
by some and property received by others ; and they \yould be all guilty of extortion.- 

2 B. H C.R, 395. Delivery by the person put in fear is essential in order to constitute 
the offence of extortion. S W. R. Cr. 19. In order to come within this section, 
threat must be tortuous, and giving rise to civil action. S M. H. C. App. 14 ; 

I Weir. 438 ; i Weir 440. In cases of extortion dishonety must be present. 

I Weir. 440 ; i Weir. 441. 

Put any person in fear of any injury. — The wide interpretation of the 
word “injury” must be borne in mind ; (See section 44). Whether a person has 
in fact been put in fear of injury is a matter which a Court must decide. The 
age, sex and situation of the person threatened may properly be taken into 
consideration. It seems necessary to constitute the offence that the persons 
threatened should be actually put in feat; upon the whole of the facts, however, 
if there is reason enough to say that similar circumstances would ordinarily excite 
fear in persons of the same age etc., as the person threatened, the Court will not 
too easily listen to the suggestions or evidence adduced to show that the passion 
of fear was not in truth aroused. Nor on the other hand, consid ering that the 
proof that he was put in fear will often mainly be the evidence of the person 
threatened, and that exaggerated if not false versions of the occurrence are not 
improbable, should the charge of extortion be considered as established without 
a cautious investigation and Macpherson, 345. The tenor of a criminal 
charge is fear of injury within the meaning of this section. Extortion, may 
be equally committed whether the charge is false or true. 7 W. R. Cr. 28. 
The making use of oral or supposed influence by member ^ of a certain establish- 
ment to induce other members of that establishment to give him money against 
their will, threatening in cass of refusal the loss of their situation, is extortion. 
18 W. R. Cr. 17. Where there was no proof that any such fear of injury was 
caused as contemplated in this section, or that payment of money was induced 
thereby and it was shown that the accused might have demanded payment under 
bonafide claim of right held, that a conviction for extortion was not sustainable. 

3 B. H. C. Cr. 45, The system of arrangement by which the villagers procure 



Oritioism.— Notwithstanding the circumstances that there is something 
approaching to bodily injury (putting in fear of injury) in ^ 

which may be awarded is not greater than for theft. The theft of a thing, 
that is the uking of it dishonestly without consent, will not usually bean offence 
of such baseness as the extortion of it, that is, the causing us delivery by a 
who consents to deliver it because he is put in fear and dares not withhold his 
consent. Extortion would appear, except from thu wide range given to this offence 
by the expression “fear of injury” to be more grave offence and to deserve in n_ 
graver form a heavier Morgan and Mdepherson, 34 o- 

- Fear of injurv.— The definition, of extortion requires that the person 
ih &ft-be putdn fear of injury and that the object (delivery of property etc.) should 
be therefore - be proved that the person was put m fear of 
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exception from certain public duties by the _ contribution of a settled (/wAt m 
monLy is purely voluntary, and perfectly legitimate bargain among *cvd a^is 
and lo offence is committed by the accused arcepting the of money in 

consideration of their discharging those duties on behalf of the vil.ngers. L. h. K. 
(1897— 1901) Vol 340, . 

To anv other.— The injury which excites feat may be threatened to the i^erson 
nut in fear or to any other person. Elsewhere the expression usually is m simiiar 
TO 4ny person in whom he is interested - The illustration puts a tbrea 
to Z concerning Z’s child. But from the generality of the expression it seems that 
no tk of relationship is requsite. If in fact the fear of injury is excited, it mauers 
not that another person, be he who may, is the supposed object of ‘ Wj 

And it is not apparently essential that there should be a well-founded 
ground for apprehending that injury will be sustained by any person, 
person is put in fear and if this is done not by accident or without design but 
intentionally, that part of the definition is fulfilled . — Morgan and Macplurson, 343. 

Therebv induces the person so put in fear to deliver. The e.ssential 
ingredient in extortion is, that the offender dishonestly induces the person put in 
fca'' to deliver property. The Court must see sufficient reason to believe that in 
consequence of tL putting in fear and in accordance with the intention of the 
offender, a dishonest transfer of property has been brought about that the delivery has 
cS by thethreats.ofapersoUho had the. intention of causm^g wrongful loss 
to the person put in fear, or wrongful gain to himself or to some other person. T. 
deliverv of the property may be direct from the person threatened to the . offender 

Or to another person by his direction, or it may be by placing the property m some 

place of deposit, or by otherwise putting it at the immediate disposal of the offender. 
The subjects of extortion are, it seems, the same as the subjech of theft, although 
the word “movable" is not used in the definition . — Morgan and Macplierson^ 343. 

Valuable Security.— These words have been explained in section 3 o. It i® 
clear that any document which is denoted by these words may b- the subject of 
the oSe of extortion, even if it should be deemed not to be movable property, and 
therefore not to be included in the definition of Morgan and Macplurson, 346. 

Picketing.— Realising fines by picketing is an extortion under this section, 

?f ali ^that ’a man does is to promise to do a thing which he is under no legal 
obligation to do and to say that it money is not paid to him he mil not do s^ie, 
this does not constitute an offence under this section. 46 A. 81-81 Ind. Oas. oog--3 
Cr. L. J. 961=21 A. L. J. 850; see also 75 Ind. Cas. 543 = 24 Or. L. J. 95 b -4 

rdkak khawn is not bound to read a nikali for a person unless he choses to 
do so and it is certainly no offence for him to demand any fee he takes for doing 
SO. 4 Lab. 179. Promissory note executed by minor by force is valuaDie 
security. A. 1. R. 1933* Pat. 6oi = 1933 Cr. C. 1363. .. 

Before a person can be said to put any person in fear of any mjiuy 01 tiiat 
person, it must appear that he has held out some threat to do or omit to do wha.„ 
he is legally bound to do in future. 3 i A. L. J. 850. 


Whoever commits extortion shall be punished with imprisonment 
of either description for a term which npy 
extend to three years, or with fine, or with 
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injury, whether an injury of body, mind, reputation or property, to himself or 
another; — that the act by which this fear was excited was intentionaliy done by 
the accused person ; that the property was delivered to the accused, or according to 
his direction to any other person or put in any place by his orders and that 
this was done ‘‘dishonestly’V 9.S to which a strong inference will arise on proof of 
former matter that a dishonest intention existed.— and MacpIiersOHy ^47 . 
See also 15 A. h. J. 127 : 32 hid. Cas. 971 ; 28 A. L. J. 877. Threat to omit 
to do som^ act which accused is not legally bound to do is no offence.^ But 
threat held out by accused that he would not release cattle belonging to complainant 
unless he was paid some money for their release does amount to^extortion. A. 1 . R. 
1914 Alh ;' 197 = 46 A. , 81— A. L. J.'854=25 Or. ^L. J.- '96i = 8i Ind. Cas. 609. 
Where offences under ss. 161 and 384 Penal Code are committed under colour or 
in excess of a doty imposed or authority conferred by the acP* they are not entitled 
to protection under s. 80 (3), A. I. R. 1932 Sind. 28=33 L. J. 298 = 25 
S, L. R. 395. Conviction under C. 314 cannot be maintained when accused had 
no dishonest intention in removing property. 26 PL R, 97=26 Cr. L. J. 794—7 
Lah. hr. J. 12 = 86 Ind. Cas. 426. ' 

Extoi’tion and olieatiBg.— Although there is a common feature between the 
offence of extortion and cheating yet they cannot be regarded as two aspects of 
one offence. A. I, R. 1928 Bom. 346=30 Bom, L. R. 967=29 Cr. L. J. 1082. 

Bobberj or extortion.— Hit is doubtful whether a particular act of extortion 
amounts to robbery or not the offender may nevertheless be convicted upon a charge 
of extortion. For this and other section under the present head are not to be read, 
as if the words ‘‘unless the offence shall amount to robbery’^ or any like words 
were added. The definition of the overt offence, extortion includes all cases which 
are within the definition of the cognate higher offence, extortion amounting to 
robbery.^ The offence does not cease to be extortion or to be punishable as such 
under this division, because it is shown that the extortion is of the kind which may 
amount to robbery. If the case is doubtful, the proper course is to convict the 
offender of the crime which, without doubt, he has committed, namely extortion and 
to punish him for it. In such a case there is no necessity for resorting to the 
provision in section 72.’— Morgan and Macpkerson^ 347, 

Procedure. — Not-cognizable — Warrant — Bailable— Not-compoundabIe-*-Triable 
by Court of Session, Presidency Magistrate of ist or 2nd Class. 


385. Whoever, in order to the committing of extortion, puts any person 

in fear, or attempts to put any person in 
fear, of any injury, shall be punished with 
imprisonment of either description for a term 
which may extend to two years, or with fine, 


Putting person in fear of 
injury^ in order to commit 
extortion. 


or with both. 

Scope. — A distinction between the incohate and the consummated offence, 
is recognised. The attempt to commit extortion has proceeded so far towards 
completion that a person has been put in fear of injury, or that there has been 
an attempt to excite such fear ; but the offence is incomplete because there 
has been no delivery of property, etc. The Court must be satisfied that the 
putting to fear is with the intention of extorting a delivery of property. — Morgan and 
Macpherson^ 348. For the purpose of this section, it is necessary that the accused 
simuld have put some person inffear of injury fn order to extort some property from 
him. “Injury*' includes only such harm as may be caused illegally to a person’s 
mind, body, reputation or property. 44 Ind. Cas. 973=^19 Cr. L. J. 44i;- Further 
it must be one which the accused could himself inflict or cause to be inflicted. 48 
M. L. J. 190=28 Cr. L. J. 755 ; 86 Ind Cas. 339. This section does not expressly 
provide for the punishment of sn attempt at extortion. 98 Ind. Cas. 60=27 Cr. L. J. 
12 1 3= A. L R. 1927 Pat. 89, In order to constitute an offence under s. 385 it is not 
necessary that the threat should be of some conduct which might either constitute 
an offence in criminal law or which might be made the basis of a civil action for 
damages. 9 Pat. 725 = A. I. R. 1930 Pat, 593. 

Procedure.— Not*cognizable—Warrant"Bailable"-rNot-compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of ist.or 2nd class. 
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386. Whoever commit extortion by putting any person in fear of death 

_ , . or of grievous hurt to that person or to any other 

Extortion by Pitting a pet- [je punished with imprisonment of either 

description for a term Which may extend to ten 

' years, and sliall also be, liable toTine. ' 

Scope, — Some of those things which ' come ' within the defiiiitioii of ‘^extortion’' 
are distinguished by a desGripdon. 'from, .the remainder, and a more severe punisli- 
ment is provided for them.,'. These.- are extortions by putting in fear of cieatli^ or of 
grievous hurt. Such extortion ,is^:not-; robbery, unless the offender is auiie time of. 
committing it in the presence of the person put in fear and the fear is of instant 
death, etc . — Morgan and Mac^ersany ^iZ, 

Prooedtire- — Not-cognizable— ----Warrant----Not-bailabIe“Not' compoundable— 
Triable by Court of Session. 

387 . Whoever, in order to the committing of extortion, puts or attempts 

.r. . . - - , to put any person in fear of death or of griev- 

afh or"l grievourhS; in Z "7 f 

der to commit extortion. punished with imprisonment of either descrip- 

tion for a term which may extend to seven years, 

and shall also be liable to fine. 

Scope. — ^Tbe attempt to commit the agravated extortion made punishable by 
the preceding section, is here punished. Morgan and Macpherson, 348. The feigning 
of an attempt to commit suicide in order to extort money is an offence under this 
section, i Ind. Jur, N. S. 423. Vide 6 L. B. R. 160 = 16 Ind. Gas. 167 ; 17 hid. Cas. 
800. 

Procedure.-Not-Cognizable — Warrant — Not-Bailable — Not-compoundable — 
Triable by Court of Session. 

388. Whoever commits extortion by putting any person in fear of an ac- 

cusation against that person or any other, of 
Extortion by threat of ^ac- having committed, or attempted to commit, any 

cusation of an ofience punish- offence punishable with death, or with trans- 

SSatiofetc portation for life, or with imprisonment for a 

^ ’ * term which may extend to ten years, or of 

having attempted to induce any other person to commit such offence, shall 
be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine ; and, if the offence be one 
punishable under aection 377 of this Code, may be punished with transporta- 
tion for life. 

^ Scope. — Here as in s. 386, a heavier punishment is provided for extortion, when 
it is committed with certain circumstances of aggravation. The expression ‘‘in fear 
of an accusation’^ probably applies to threats of charging a person falsely before a 
judicial tribunal or some public authority with the commission of an offence.-— 
Morgan and Mac^herson 349. 

Ofifence. — The word '‘offence”denotes a thing punishable under the Code, or 
under any special or local law as defined in ss. 41 and 43 of the Code, See s. 40 
supra. 

ProoedLure. — Not-Cognizable — Warrant — Bailable— Not-compoundable — Triable 
by Court of Session. 

889. Whoever, in order to the committing of extortion, puts, or at- 
‘ r i- tempts to put any person in fear of an acciisa- 

accusatoW offence fy. 9 ^ 

to commit extortion. having committed, or attempted to commit, 

^ an offence punishable with death or with tran- 
sportation for life, , or with imprisonment for a term which may extend to ten 
years, shall be punished with imprisonment of either description for a term 
which may extend to ten years,’ and shall also be, liable to fine ; and, if the 
PWtii^able under-section 377 of tfai$'Code> may be punished wi|ii 


able with death or 
portation, etc. 


“Bailable— Not-compoundable — Triable 


Putting person in fear of 
accusation of offence in order 
to commit extortion. 
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ProoedHre.—N ot-Cognizable- 
by Court of Session. 


-Warrant— Bailable—Not'Conipoundable - Triable 


Robber}?”. ■ 

Theft is '^h'obbery” if, 
When.tbeft is robbery. ■ 


Of Robbery and Dacoify* 

S90. In all robbery there is either theft or 
extortion. 

in order to the committing of the theft, or in 
committing the theft, or in carrying away, or 
attempting to carry away property ob^fcained by 
the theft, the offender, for that end, voluntarily causes, or attempts to cause, 
to any person death, or hurt, or wrongful restraint, or fear of instant death, 
or of instant hurt or of instant wrongful restraint. 

Extortion is ‘ftobbery'^ if the offender, at the time of committing the 

When extortion is robbery. is in the presence of the person put 

in fear, and commits the extortion by putting 
that person in fear of instant death, of instant hurt, or of instant wrongful 
pslraint to that person, or to some other person, and, by so putting in fear, 
induces the person so put in fear then and there to deliver up the thing ex- 
torted. 

The offender is said to be present if he is sufficiently near 
to put the other person in fear of instant death, of instant hurt, or of instant 
wrongful restraint 

IlhistrMonSn 


{(i) A holds Z down, and fraudulently takes Z's money and jewels from Z’s 
clothes, without Z^s consent. Here A has committed theft and in order to the com- 
mitting of that theft, has voluntarily caused wrongful restraint to Z. A has there- 
fore committed robbery. 

{b) A meets Z on the high road, shows a pistol, and demands Z’s purse. Z, in 
consequence, surrenders his purse. Here A lias extorted the purse from Z by put- 
ting him in fear of instant hurt, and being at the time of committing the extortion in 
his presence. A has therefore committed robbery. 

{c) A meets Z and Z’s child on the high road. A takes the child, and threatens 
to ding it down a precipice, unless Z delivers his purse. : Z, in consequence, delivers 
his purse. Here A has extorted the purse from Z by causing Z to be in fear of in- 
stant hurt to the child who is there present. A has therefore committed robbery 
on Z. 

(d) A obtains property from Z by saying — ^‘Wour child is in the hands of my 
gang, and will be put to death unless you send us ten thousand rupees.’* This is 
extortion, and punishable as such ; but it is not robbery, unless Z is put in fear of 
the instant death of his child. 

Bobbery.— The offence of robbery is distinct from theft or extortion, but in every 
robbery, either the offence of theft or the offence of extortion will be committed. It 
must not be supposed that what is robbery cannot be, or ceases to be, extortion or 
theft. The line of separation is drawn not between the offence of robbery ^ and the 
offence of extortion, but between extortion which is robbery and extortion which is not 
robbery. There is in like manner a line of separation, not between theft and robbery 
but between the theft which is robbery and the theft which is not robbery . — Morgan 
mid Macpherson, 350. The Indian Law Commissionets observe that practice it 
will perpetually be a matter of doubt whether a particular act of robbery was a theft 
or an extortion, A large proportion of robberies will be half theft and half extortion. 
A seizes 2, threatens to murder him, unless he delivers all his property and begings 
to pull off Z’s ornaments, Z in terror begs that A will take all he lias, and spare his 
life, assists in taking off his ornaments and delivers them to A. Here such ornaments 
as A took without Z’s consent are taken by ^ theft. Those which Z delivered up from 
fear of death are acquired by extortion. It is by no means improbable that Z^s right 
arm bracelet may have been obtained by theft, and left arm bracelet by extortion 5 
that the Rupees in Z’s girdle may have been obtained by theft, and those in his turban 
by extortion. Probably in ninc-*tenths of the robberies which are committed some- 
thing like this actually takes place^ and it is probable that a few minutes later neither 
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the robber nor the person robbed would be able to recollect in whal 

theft and extortion were mixed in the crime, nor is it at all_ necessary foi the ends ot 

justice that this should be ascertained. For though in general the consc 

sufferer is a circumstance which very materially moclihes the charac.er ot tnc 

offence, and which ought therefore to be made known to the Courts, 

which a person gives to the taking of the property by a rufiian who hokls a pistol 

to his breast is a circumstance altogether immaterial.” „„„„ t-i,*. 

It is not necessary that the extortion should follow immediately upon me 
restraint in order to constitute robbery, provided that there is fear or 5 

time. 99lnd. Cas. 596=25 L- W. 86=28 Cr. L. J. l64-A I. R. 192? Maff 3^. 

The essence of a charge of dacoity or robbery is the animus W. 

N. 185. “Restraint” implies abridgment of the liberty of a person again 
Where he is deprived of his will power by sleep or otherwise he cannot 
that condition be subject to any restraint. 29 P. L. R 90-109 Ind. Cas. 68„- ..5 

Cr. L. J. 6o2=A. 1. R. 1928 Lah. 445- 

When theft is robbery.— Theft aggravated by actual or attempted violence, as 
by causing fear of violence, is robbery. Whether this 

commission of the theft or accoinpanies it, or jo'lo'vs it >f ena in vmw 
be theft, the offender has Committed the kind of theft which is robOeiy 
But the definition requires violence (actual or attempted) or a 5 ' .j. 

instant death or violence. — Morgan and Macpherson^ 351 , i ^'veir 442* 
a“ e violencf or it is "offered or cpsed to him whose.property ,s 

Stolen or to another, must immediately be connected with the theft. If A is | 

awav stolen property from the place of theft and meets upon the ro^d and buns a 
police ofEcer or private person who suspects and desires to detain him, this does n 
make his offence of theft a robbery ; but he commits a distinct offence 
Maepherson, 351. Dishonest intention is the mam ingredient m a robbery. 5 ivi. n. 
a aV 39 : see also A. I. R. 1933 All. 620=. 1933 Cr C. 993-1933 A. L J. 917^ 
Grievous hurt when indicted during theft, makes it robbery. ^ 6 W. R. Cj- 
becomes robbery, when in the course of committing it, there is an intenaon ana an 
itempt to caul; hurt. 5 W. R. Cr. 45- In order that theft may amount to robbery 
hurt must be caused for committing theft and must be quite separate and net 
from act of theft. A. I, R. 1933 ^ah. 407. Thief attacking pursurers after i^avmg 
stolen property, is not guilty of robbery. I9 Cr L. J. 27-42 Ind. Cas. 987. hi case 
of murder during retreat after dacoity, all membersofagangishableiorpumsh- 
me^. i2Cr'L. J- 687-2 Lah, 275-63 Ind Cas. 623. Theft is robbery under 
various conditions which do not involve the causing of hurt. The thelt may be 
robbery, because in committing the theft, the offender attempts to cause hnr^ or 
causes wrongful restraint, or fear of death, hurt or wrongful restraint, i L . 15. K. 
232. To constitute the offence of robbery it is necessary that death or hurt 
or wrongful restraint or fear of such instant evils should be caused by me 
odenders not only in order to committing of the theft or in carrying away property 
obtained by the theft but also for that end. “For that end^’ does not mean in 
those circumstances^', 38 Ind. Cas. 730 5 see also 12 P. R. 1896 Cr. ; i Weir 446. 

When extortion is robbery.— Extortion aggravated by causing fear of distant 
death, etc . is robbery. The definition requires, and the expression “instant death 
etc., iWlIeSs, the presence of the person who is put in fear. The explanation and 
the illustrations (c) and (d) mark the distinction thus made between the extortion 
which is robbery and the extortion which is not robbery. — Morgan a?id Mac- 
phersoUi 352. It is necessary to convict accused of robbery, that hurt or wrongful 
restraint should have been caused for effecting theft. 1930 M. W. N. 1142. 

391. When five or more persons conjointly commit, or attempt to commit 

a robbery, or, where the whole number of persons, 
Dacoity. conjointly committing or attempting to commit 

a robbery, and persons present and aiding such commission or attempt, 
amount to five or more, every person so committing, attempting or aiding, is 
said to commit '^dacoity”. 

Dacoity.— 'This word “dacoity” (gang robbery) in used in the Bengal and 
Madras Regulations, and is retained in the Code for the purpose of denoting not 
; " only actual gang robbery, but the attempting to rob when such an attempting is 

. made or aided by a gmg.-^Morgan and Maepherson, 352. In a case of dacoity, tne 

to convict pnly find 'that all the prisoners naa 
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the intention of causiDg wrongful loss to the prosecutior or wrongful gam to tnem- 
selves. W. R. 1864 Cr. The offence of robbery cannot be converted into dacoity, 
where there is simple allegation but not adequate proof on the part of the prosecu- 
tion that five or more persons have taken part in committing or attempting to commit 
the crime. 26 P. W. R. 1915 Cr.= iS Cr. L. J. 634=30 Ind- Cas. 45^. Where 
were six robbers of whom three were acquitted, and the rest were convicted of 
dacoity under s. 391, L P. Code, and where the Sessions Judge nowhere, in Ins 
charge to the jury directed their attention to the evidence as to the number of the 
robbers SO as to show that there were five or more offenders and that the offence 
amounted to dacoity, /^^/^/ that the conviction under s, 391 was not sustainable and 
the same case altered into one for robbery under s. 392. 7 M. L. T. 340=5 Ind. Cas. 

797«ii:Cr., L. J. 249=i9I0-M. W. N..52. ■ ■, , 

— - ~ ‘ • - wide as to extend to what 

of plunder under the old law. 3 W. R. 

' ' ’ ^ , if in fact the conduct 

bOftufide belief in such claim, 
3 M. H. C. 264. Three 
■ > Other unknown men. 

^ and convicted the other two of the offence 
open to the jury, while holding that one of 


The definition of dacoity in this section is so 
would have '..been treated , aS', cases 
Cr. 60. I-Iowever erroneous a claim of right may J^e, 
of the accused was solely induced by a f. ' 
a charge of robbery cannot be maintained. ^ i Weir. 443 
known persons were charged with dacoity along with two 

The jury aquitted one of the three d.:_ -1 

of dacoity. that it was quite -- - ^ 

the accused who was supposed to have been known to the witnesses had not been 
properly identified, to find that the total number of daxoits was five. 19^*7 W. N. 
853= 53 M. L. J, 732. Where three out of six men were acquitted, a conviction under 
this section is not maintainable. 39 A. 84S ; 28 Cr. L. J. 547 5 J 249. 

In a dacoity, theft must have been perpetrated by actual violence or threatened 
violence. 10 Bom. L. R. 632 ; see also 38 sInd. Cas. 730; 18 Cr. L. J. 346 ; 
6 C. W. N. 72 ; 5 C. W, 763. Where a conviction of dacoity is based on the 
application of s. 34 or 149!. P. Code, and there was no charge that the assembly 
as a whole had for its common object the committing of dacoity, the conviction 
is bad. 1924 M. W. N. 238=77 Ind. Cas. 444 f =25 Cr, L. J. 396=46 M- L. J. 311. 
Accused need not know or have personal grievance against their victims, before 
committing offence. A. L R. 1939 Mad. 135. Evidence of identification must be 
looked at with caution. A. I. R. 1932^ Oudh. 3 t 7 =* 33 i^^* J* 9 ^ 0=7 Luck. 511, 

392 . Whoever commits robbery shall be punished with rigorous imprison- 

^ ^ , ment for a term which may extend to ten years, 

Punishment for robbery. and shall also be liable to fine; and if the 
robbery be committed on the highway between sunset and sunrise, the imprison- 
ment maybe extended to fourteen years. 

Punishment.— Under this section a sentence of imprisonment is quite 
essential and hence a mere sentence of fine is illegal. 44 A. 538 = 20 A, L. J. 388. 
In cases of robbery the legislature has provided three different degrees of punish- 
ment which may be inflicted under this section. The punishment may be extended 

to fourteen years* imprisonment under s. 394 to transportation for life and under 

s. 397 the imprisonment cannot be for less than ‘seven years. This section is a general 
section and the two other sections specify the same offence under aggravated 
circumstances, i Weir, 448. Where the accused committed house-breaking 
in the house of the complainant and abstrcted from it a chamber and when the 
complainant attempted to catch him and recover his property, the accused in 
order to carry away this property caused him hurt. Held that the accused 
committed offence under ss. 457, 392 and 394. 21 L. W. 37 = 86 Ind. Cas. 

715 = 26 Cr, L. J. 859 = A. I. R. 1925. Mad. 466. A person who is settingup 

bona fide assertion of claim of right in defence to a charge of robbery will 
have to prove that he had no dishonest intention in acting as he did. 83 Ind. Cas. 
899. A person who commits robbery being armed with as word for which he had 
no licence, can be convicted of robbery and of carrying arms without a licence and 
sentenced separately, A. W. N. 1896, 181. It is not open to a Court to base a 
conviction under s. 392, on insufficient evidence coupled with the mere fact^ that 
accused in his statement admitted to have taken the property from the complainant 
for some other purpose, which was not believed by the Court. 30 Cr. L. J. 1135 = 
A. I. R. 1929 Sind. 255. Where the accused an ex-convict has been charged with 
an offence under s. 392, read with s. 75, the sentence of seven years* rigorous 
imprisonment inflicted upon him is by no means too severe, 35 Cr. L. J. 566=11 
O, W, N. 202= A. I. R. 1934 Oudh, 122. 
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Proof —It will be borne in raiiid that this offence as defined does not always in- 

or attempt to rob by five or more 


[S. $9B 


Procedure.— Cognizable— Warrant— Not-Bailable--Not-compoundable Triable 

by Court of Session, Presidency Magistrate or Magistrate of the first class. 

393 . Whoever attempts to commit robbery shall he punished with 

rigoreus imprisonment for a term which _may 
Attempt to commit robbery. extend to seven years, and shall also be liable 

to fine. . ■ r 1 

Scone— A present intention to robb combined with an act in execution of such 
inipnfion which falls short of the offence intended is an attempt to rob. Th 
attempt should bo proved by some act which is a commencement of the execution 
of the^Durpose or which in the judgment of the court sufficiently manifests t- 
the accused If the proof should show not merely an attempt to rob, 
the offence o^ro^^^ Ls hlen committed, or if it is uncertain whether the 
Sfence is robbery or only an attempt to rob, the accused may neverthefess be 
convicted under this section, — Morgan and Macpherson, In a charge a 
fedlS uiider s. 398, the substantive s. 398 should be mentioned as we‘l as the 
Supplementing section 398. Charges under ss 393 . 394 397 canno be ^ 

unless they form part of the same transaction. A. I. R. i 93 o ban. 51- i 9 oo 
C. 77 I- 34 P. L. R. 498=34 Cr. L. J. 402. 

Procedure.-Cognizable-Warrant-Not-Bailable-Not-compoundable-Triable 

by Court of Session, Presidency Magistrate or Majistrate of the first class. 

394. If any person, in committing, or in attempting, to commit robbery, 

voluntarily causes hurt, such person and any 
Voluntarily causing hurt in Qjjjgj person jointly concerned in commiiting, 
committing robbery. attempting to commit, such robbery, shall be 

punished with transportation for life, or with “ 

term which may extend to ten years, and shall also be liable to fine. 

ScoDe.-The offence of robbery or of attempting robbery is aggravated by hurt. 
The suikv act of one is imputed to all who are joined with him, provided the act is 
done in cLStt ng the office of robbery. Violence or hurt entirely unconnected 
wth tW offence or used to gratify a personal spite or passion is not contemplated ; 
Ts if ?ne of &bbLs sLufd coLmit murder or rape, while the others are occupied 
MI or searchina for oroperty. To support this charge, there should be 

or'S/J? the rofbery of Sem^^nd ol the hurt ; ?h\t the hurt was caused voluntari- 
Iv that is Mt accidentally but intentionally or knowingly, may fairly by presumed in 
tL Sfncfof anfcircumsta^^ to show that it was accidental.-i/ory«« and 

Macpherson. , at ^ 

Jurisdiction —A Magistrate, having jurisdiction to try a prisoner for an offence 
under fits section has not his jurisdiction taken away by _ the mere fact that the pri- 
soner might also have been charged under s, 397. i Weir 449- 

Doubt —If there is an element of doubt as to the indentification of the accused 
in a robbery the accused should be given the benefit of the doubt and the conviction 
and sentence should be quashed and set aside. U. B. R. (1892— 1896 ) Vol, i. 24 s 1 

offence under this section cannot be said to be a minor offence so far as 
rliroitv is concerned. A. I. R. 1928 Mad, 207. A sentence of whipping can be pas- 
sed wh^ere the robber has himself caused hurt. 1928 Rang. 112. Where in a robbeiy 
two persons out of four-armed with weapons committed murtkr, each is guilty of 

Ser A I. R. 1926 Lab. 63=26 Cr. L. J. 1406=89 Ind. Cas. 718- Consecutive 
sentences under ss. 394 and 397 are illegal. A. I. R. 1926 Lab. 47-26 Cr. L. J. 1350 
tJ 89 Ind. Cas. 390. 

Procedure.— Cognizable— Warrant— Not-bailable-Not-compoundable— Triable 

by Court of Session. 

395 Whoever commits dacoity shall be punished with transportation 

for life Or with rigorous imprisonment for 
. Punishment for dacoity. a term which may extend to ten years, and shall 

t ■ { ajso be liable to fine. 
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persons who are either joint actors, or some of whom actually commit _ the robbery 
etc.^ while the others are abettors, being present but not actually participating in the 
commission of robbery or the attempt to xoh— ^Morgan and Macpherson 355. An 
offence under this section can be committed if the number of persons concerned in 
the robbery is not less than 676. 6 Lah. 24=; 26 P. L. R. 139=88 Ind. Cas. 513 = 26 
Cr. L. J. 1153. 

Recent possession of dacoited property .—The recent possession of pro- 
perty stolen at dacoity even when there is no evidence identifying him as one present 
at the dacoity will, in the absence of any evidence to the contrary give rise to the 
presumption that the accused participated in it. i O. C. i. See also A. W. N. 1898, 
203 ; Rat. Un, Cr. .C. 312. . 

Poiiisliment. — Under this section, a sentence of transportation for life can be 
passed, or, by applying s. 59, a sentence of transportation from seven to ten years can 
also be passed ; but a term of transportation, between ten years and life, does not 
seem to be legal 4 Cr. L. J. 385. Where dacoity is committed with cruelty additional 
sentence of whipping is appropriate. A„. L R. 1921 Ail. 408 = 22 Cr. L. J. 397 = 19 A. 

L. J. 6io = 6i Ind. Cas. 525 ; see also 21* Cr. L. ]. 515 = 56 Ind. Cas. 771. 

Section 398 . — Where the accused are charged and convicted of an offence 
punishable under this section they cannot be punished under s. 398— Rat. Un, Cr. 
C. 921. 

Procedure.-— Not-cognizable— Warrant— Bailable— Not“Compoundable— Triable 
by Court of Session. 

Cases— Where the sole evidence against a person charged with an offence under 
section 395, Penal Code, consisted of the fact that the accused had pointed out the 
place where some remains of the stolen property were found : Held that the above 
circumstantial evidence was not sufficient to show that the accused had committed 
the offence in as much as it did not exclude other thieves compatible with his inno- 
cence. 15 Cr. L. J. 404=23 Ind. Cas. 1004. Where Hindus acting under a religious 
motive attacked a party of Muhammadans driving cattle in a public road, and take 
forcible possession of the cattle, they are guilty of dacoity under s. 395. 15 A. 299= 

A. W. N. 1893, 142. In cases of dacoity the Judge should explain to the jury with 
sufficient clearness that, unless they are satisfied that there were five or more persons 
committing the robbery or that the persons present and aiding in the commission of 
the robbery numbered five or more persons, there could be no dacoity. i W^eir 446 
= 2 Weir 519. A body of men who attack and plunder a house by the mere fact of 
the proprietors family having been able to make their escape a few minutes before 
the robbers forced an entrance are not taken out of the purview of section 305. 7 W. 
R. Cr. 35. The presumption where persons are found within six hours of the com- 
mission of a dacoity with some of the plundered property in their possession is that 
they are participators in the dacoity and not merely receivers. 3 W. R. Cr. 10 ; 5 W. 
R. Cr. 66, Less than five persons cannot be convicted of dacoity unless it is proved 
that at least five persons took part in it. 15 A. L. J. 205 = 18 Cr. L. J. 491 = 39 All. 
348=39 Ind. Cas. 331 ; see also A. I. R. 1922 Mad. 195=24 Cr. L. J. 269=71 Ind. 
Cas. 877 ; A. I. R. 1927 Lah. 519=28 Cr. L. J. 547 - Where five are charged with 
dacoity but one is acquitted, others can be convicted. A. 1 . R. 1928 Mad. 144=53 

M. L. J. 732=29 Cr. L. J. 5 = 106 Ind. Cas. 341. Association with dacoits is no proof 

of participation. 19 Cr. L. J. 79=14 N. L. R. 192 = 43 lud. Cas. in. But persons 
supplying food to dacoits can be guilty of abetment. A. I. R. 1934 Rang. 30= 1934 
Cr. C, 243=35 Cr. L. J, 863 ; see also A. I. R. 1931 Oudh. 74=31. 9 ^* f" J*. 
Conviction cannot be sustained where there is want of requisite criminal intention for 
charge under s. 395. 146 Ind. Cas, 295. Dacoity does not become theft even where 

there is no resistance and no violence. 1932 A. L. J. 1071 = 1933 Cr. C. 209= A. I. 
R. 1933 All. 114. 

Where no stolen property was found in the possession of the accused and it was 
also admitted on behalf of the prosecution that their names weje not entered in the 
first information report and it further appeared that no identification proceedings in 
respect of them were conducted in jail by any magistrate and that they were convicted 
solely on the testimony of two complainants. Held^ that the conviction under s. 
325,1. P. Code should be set aside. 112 Ind, Cas. 109, Incases of offence under 
s. 395 I. F. Code Judge should explain to jury what is necessary to constitute robbery. 
A. 1 . R. 1924 Oudh. 367 = 11 O. L. J. 356=81 Ind. Cas. 597. Case against and 
for each accused should be dealt with in detail % Bur. L. J. 199=25 Cr. L. J. 
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tS. 398 


205 = 76 Ind. Cas. 573- Evidence of identificaliou 

Jcl L. J. 456=40. L.J. 83=39 Jnd. Cas. 296 

i6i ; 81 Ind, Cas. 949 1 9 O. Sc A. R. 


should be taken cautiously, 
see also A. I. R» ^92,3 


396. If any one of five or more persons, who are conjointly commiting 

^ ^ * -t _ , ^ ~ M £)!«• 'IM CA , , AAlTl.iniLllnff 


Dacoity with murder. 


dacoity, commits murder in so committing 
dacoity, every one of those persons ^shall be 

punished with death, or transporation for life, or "gf ‘ 
for a term which may extend to ten years, and shall also be liable to 

fine. . , 1 * 4 i 

In enacting this section it is the intention of the Legislature tha ic 

SIS”. Sa' H If" ” 

lVeir447. Se_parate charges under s. 395^ and ^s. ^302^ are 513 : 

bnfsee^;3M.Cas. 14=36 C. w! N 880= A. bfis! 

r69f=T9/3 Cr.t -spoikle ff mord4 

?is sufficient to'^how th\\ member of such assembly knew f murder wouM 

be likely to be commited in prosecution of common se’^also 

n^n .<<?(- — e)t9 Pf T T aAoss '^A P. L. R. 44 o=A. I. R- 193^ Lali. 3^5/ » see also 

A^I r" 1033 Lab. 977 ; 148 Ind. Cas. 1064=35 Cr. L. J. 863=A. I. R- 1934 Rang* 

30. Wherlfafter the commission of a dacoity, in which es®^p| 

interrupted by the villagers, did not get any plunder, and were attempting to escape 

Lnd one or more of them in order to faciltiate the escape attacked and one 

the pursuing parly, it was held that this section did not apply, but on^ the P®^®" 
persLs, actually taking part in the _ killing were liable therefor A W- N 9o6 47 - 
\ Cr. L. J. 294. Where in committing a dacoity the accused stuffed 

deceased’s mouth in order to silence him and not with any idea of ’%birn, 

fhey must be convicted under ss, 304 and 395 and not under ^^^302 and 39^ ^ 
Cas x 38 In a trial under this secimn it is not necessary for the P’^P®®''“b°n to 
proietLt the murder was committed jointly by all the accused and therefore die 
fharee sheet need not contain a statement to that effect, 91 Ind- Cas. 2 j 3-.6 Ci. 
n^7 = A I. R 1926 Oudh. 245- In construing this section it is necessary to go 
LVto the definition of dacoity in s. 39^. . 12 O. L. J. 421 = 89 If • 

This section applies where murder is committed while rf reating fot ffi ciluati 
escaoe. A. L R. 1926 Lali. 142. Under s. 396 I. P. Code a larger discretion 
ied in the Ccurt with regard to the sentence that would be the case if the oftonce 
diargedwerrunders. 3^^^ 3i Bom. L. R. 565^ A. I. R. 1929 Bom. 327. Where 
?t is fully established that a dacoity was committed by a party of five persons one of 
whom Smmitted a murder and the identity of four of them is established btyond 
question, the fifth remaining unidentified the four accused are equally guilty under s. 
■I96 hough it is not possibfe to trace and identify one of the culprits. 120 Ind Cas. 
iooiigsl Cr. C. 295=31. Cr, L.J. 112= A I.R. i?30 Lah. 263. Tffi? section 
annlies " where murder is committed for facilitating escape. A. I. K- I935 
trio,. i Whfere dacoity is of a ferocious nature and obstructors were killed and 

of 8 years’ rigorous imprisonment is inadequate. 
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Transportation ior life must be ordered. A.'I. R. .1933 All,- ','3l«i932 A. L. J.::t'I 25==, 
1933 Cr. C. 42 = 55 A. 9 if =34 Cr. L J. 489. A sentence of 14 years’ transpoitationi 
in respect of a charge under s. 396 I. P. Code is illegal and ought not to be imposed. 
35 Cr. C. J. 1066= 150 Ind. Cas. 509=11 O. W. N. 831 = A. L R. 1934 Oudh, 354, 

Prooedure— Cognizable — Warrant — Not-Bailable—Not-compoundable — Triable 
by Court of Session, 

397 , If, at the time of committing robbery or dacoity, the offender uses 
T any deadly weapon, or causes grievous hurt to 

lemm any person, or attempts to cause death or 

grievous hurt. grievous hurt to any person, the imprisonment 

with which such offender shall be punished, 
shall not be less than seven years. 

Scope.— -This section applies only to the case of a person, who, in committing 
robbery and dacoity, actually used any deadly weapon, or causes grievous hurt. It is 
not applicable to the case of persons, who are associated with him in committing 
robbery or dacoity, and who do not use any deadly weapon or cause grievous hurt. 

I Weir 450=2 Wier 515. A robber cannot be convicted under this section merely 
because one of his associates carried a deadly weapon. 20 Ind. Cas. 416 ; 16 C. P. 
L. R. 97 I 22 M. L. ]. i86 ; 28 A. 404 ; i Weir 450 3 L. B. R. 121 ; 28 A. 404. Note. 
Where no robbery or dacoity has been committed an accused cannot be convicted 
under this section. 23 A. 78. = A. W. N. igoo, 202 ; 2. W. R. Cr. 49. This section 
applies to a person who himself uses a deadly weapon or causes grievous hurt and 
when there is no proof that the accused personally used any deadly weapon or 
caused any grevious hurt, he cannot be convicted under this section. 28 Cr. L. J. 
520=102 Ind, Cas. 216=4 O. W. N. 459 1 see also 26 Cr. L. J. 1144 : 47 A 69. It is 
only the offender who actually uses the deadly weapon that can be convicted under s. 
397. 99 Ind. Cas. 413. This section can only be used in connection with the app- 
ropriate robbery or dacoity section. 98 Ind. Cas, 181 = 27 Cr. L. J. 1285 = 5 L, J. 
103. The word “uses” should be construed with a wide sense so as to include not 
merely cutting, stabbing, etc., but also carrying the weapon the purpose of over- 
awing the person robbed. 205 L. R. 46=92 Ind. Cas. 750. Where several persons 
together commit robbery but only one of them carries and uses a revolver he alone 
can be convicted under this section. 97 Ind. Cas. 362 = 27 Cr. L. J. 1098. A con- 
viction on a charge of dacoity merely under this section has no meaning, as the 
section does not contain any substantive offence but merely prescribes the minimum 
punishment which can be passed if robbery or dacoity is attended with certain cir- 
cumstances. 49 A. 59 = 85 Ind. Cas. 714=26 Cr. L. J. 570. This section applies 
and not s. 398. Where dacoity has been committed and dacoits used weapons. A. I. 
R. 1925 Nag. 136. This section creates no substantive offence, 1928 Bom. 521. Section 
34 has no application in the construction of s. 398. Ibid, In order to render |s, 307 
I. P. Code, applicable it must be established that the offender did such and such an 
act constituting the offence. 108 Ind. Cas. 688=29 Cr. L. J. 449. 

Uses. —The word “uses” in this section must be construed in a wide sense, so 
as to include not merely cutting, stabbing, shooting (as the case may be) but also 
carrying the weapon for the purpose of overawing the person robbed. 6 L. B, R. 41 = 
13 Cr. L. J. 267 ; see also 35 P. L. R. 555= 1934 Cr. C. 808 = A. I. R. 1934 Lah. 522 ; 
A. L R. 1931 All. 367=32 Cr L. J. 567 ; A. I. R. 1933 Uah. 35 = 34 Cr. L. J. 45 ; 
A. L R, 1932 Oudh. 103, A. L R. 1029 Sind. 150. 

Deadly weapon.— A stick is a deadly weapon. 82 Ind. Cas. 45. A dha 7 ig^ is not 
a deadly weapon. 99 Ind Cas. 49=28 Cr. L. J. 17. 

Such offender. — The words “such offender” in this section mean any offender 
who uses a deadly weapon and no other. 3 L. B. R. 121 = 3 Cr. L. J. 954 j 62 Ind. 
Cas. 865 ; 72 Ind. Cas. 517 ; 51 C, 266 ; 7 Mys. L. J. 169 ; 81 Ind. Cas. 800 ; 52 B. 168. 

Joint-liability. — Section 397 does not provide for joint-liability as s. 149 does. 
A. L R. 1935 All. 132 ; but see A. I. R. 1933 Lah. 104=68 Ind. Cas. 817. 

Sentence. — Under s, 397 a lesser sentence must be enhanced to seven years' 
rigorous imprisonment. 29 Cr. L. J. 35 = 9 P. L. T. 572 = 106 Ind. Cas. 451. The 
highest punishment under s. 397 can be inflicted only on the offender who actually uses 
a deadly weapon. 13 Bur, L. T, 158=22 Cr. L. J. 593=10 L. B. R. 269=62 Ind. Cas. 
865 ; see also A. I. R. 1933 Nag. 252=1933 Cr. C. 936. Section 34 has no application 
to provisions of s. 397. 130 Ind. Cas, 267 = 1931 Cr. C. 145 = 33 Cr. L. }. 476= A. I. R. 
193 1 Pat. 49. 
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34$. Where persons 
ference Js that they b< 
C. 93=^34 Cr. L. J. loi 


1933 Oudh. S3« 3^933 Cn 


‘Warrant— Not-bailable—Not-compoundable— -Triable 
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[S. 399 


Proc6dur0.“'^Not-cogni/abie-‘ 
Triable by Court of Session. 


-Warrant— Nof-'hailable- — Not-c'‘omi)oiimlaJ,ib'"' 


Attempt to commit 
or dacoity when armed 
deadly weapon. 


of attempting to commit robbery or dacoiiy,^ the 
offender is armed with any deadly weapon, the 
robbery imprisonment with which such offender shall be 
punished shall not be less than seven years. 


with 


Scooe.— To support a conviction under this section, it is necessary to prove 
that at the robberv the accused was armed with a deadly weapon, and not mereiy 

that one of the robbers who was with the accused at the urns carried one. Kat Ln. 

Cr C 797 Rat- Uti- Cr. C. 921 ; >i Ind- Cas. 1004 ; 23 A. 78 ; 6 L. B. R. 41 ; 1923 

T 4 *66 Section I. P. Code does not create any substantive oitence. It only 

;Su\ats^ 

commission of the substantive offence which is robbery. 30 Bom. L. R.^ 

168 ’ A. 1 . R. 1923 Lah. 66. This section does not apply to a case in which roabery 
has been actually committed. 139 lod. Cas. 742 = 33 Cr. L. J 926^7 Luck, 543 “'^' 

I R 1032 Oudh. 103. Section 34 has no application in construction of s. ^98. A. L 
R tn70 Rom c-> = 2QCr. L. J 383 = 30 Bom. L. R. 88-52 B. 168. A man cannot 
be convicted of "abetting an offence under s. 398. A. 1 . R. 1926 Rang, 207-5 But. L. 
J. 103=27 Cr. L. J. 1285 = 98 Ind. Cas. 181. 

Procedure.— Kot-cognizable--Warrant—Not'bailable-Not-compoundable-~-Tria- 

ble by Court of Session. 

399. Whoever makes any preparation for committing dacoity, shall be 

punished with rigorous imprisonment for a 
Making preparation to com- which may extend to ten years, and shall 

mit dacoity. also be liable to fine. 

Scope.— In order to commit the offence of preparation, it is not necessary that 
the prisoners should have done an overt act towards the commission of the dacoity. 
What the law contemplates is that they should have done some act to get ready for 
adacoity, and the collection of men from different village, coupled with the collec- 
tion of arms, sufficiendy proves the required preparation. ^ The mere assemblage to 
commit dacoity does not amount to preparation, but wnen it is found, that the meiii' 
bers of the gang had taken, into their possession instruments of house-breakine and 
arms for the offensive and defensive purposes and they actually proceeded to a place 
near the scene of contemplated dacoity, an offence under this section has been com- 
pleted. 6 P. R. 1916 Cr.=34 Ind. Cas. 1000. The .offences of commission of 
dacoity, preparation for it and assemblage for the same purpose, have this in 
common, that they presume an intention or agreement to commit dacoity by 
five or niore persons. A mere assembly without further preparation is not a prepa- 
ration within the meaning of this section, for if it were, s. 403 would be redundant . 
41 C 350= 18 C. W. N. 498. See also, 71 Ind. Cas. 360; 8t Ind. Cas, 168 ; 22 A. 
L. J.'io28. The mere ‘‘assemblage” to commit dacoity does not amount to ‘‘pre- 
oaration” within the meaning of s 393, Penal Code. 9 Lah. 550:= 109 Ind, Cas. 
tq3 = 29 Cr L. J. 577 = A. I. R. 1928 Lah. 193; 6 P. R. 1916 Cr. = i 7 Cr. 
L. J. 280=34 Ind. Cas. 1000, Where a number of persons assembled at the scene 
whereat dacoity was contemplated and one of them armed himself \yith a gun in 
order to prevent any arrest being made ; Mtf, that there was sufficient material 
to constitute an offence under this section. 97 Ind. Cas. 745=*?7 Cr, L. J. 
1161 = 8 Lah, L. J, 460. Mere proposals for committing dacoity do not 

make persons liable under s. 399 or s. 402. 17 Cr. L. J. 97 = 32 Ind. 
Cas. 833, Act of persons hiding near a village armed with gun, constitutes pre- 
paration for committing dacoity. 8 L. L. J. 406=27 P. L. R, 752 = 27 Cn L. J. 
1161=97 Ind. Cas. 745. The onus is on the prosecution under s. 399 to show there 
was intent to commit dacoity. 16 Cr. L. J. 745 == «7 Bom. L. R. 906=31 Ind. Cas. 
Where persons from, long distances come in company with dacoits the m- 
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400 . Whoever, at any time after the passing of this Act, shali belohg 

Punishment for belonging to ^ gang of persons associated for the 

a gang of dacoits, ^ purpose of habitually committing dacoity, shall 

be punished with transportation for life, or 
with rigorous imprisonment for a term which may extend to ten years, and 
shall also be liable to fine. 

Wlaafc constitutes offence.— In order to sustain a conviction under this section, 
evidence must be forthcoming that there was a gang of persons, that they were 
associated together and that such association was for the purpose of habitually 
committing dacoity and robbery, i C.,W, N. 146 | 27' C. 139 = 4 C. W. N. 97. The 
associating and purpose of association may be proved by direct evidence, that 
the accped met, and determined to join together for the purpose of habitually 
committing dacoity. In the absence of direct evidence, the associating and purpose 
of association may be established by proof of facts from which they may be reason- 
ably inferred. 32 M. 179; 83 Ind. Cas. 683. For an offence under this section 
something more than a casual association is necessary. The section involves 
the notion of continuity and indicates a more or less intimate connection with 
a body of persons extending over a period of time sufficiently long to warrant 
the inference that the person affected has identified himself with in band, the 
common purpose of which is the habitual commission of dacoity, 63 Ind. Cas. 455. 

Scope. -“To support a conviction under this section it is necessary to 
prove (i) that a gang of dacoits existed and (2) that the accused belonged 
to that gang. It is not sufficient to prove that the accused repeatedly gave 
shelter and assistance to the dacoits. i Bom. L. R. 156; A. W. N. 1886, 
65 ; 18 P. L. R. 1910 Cr. = 6 Ind. Cas. 492 ; 23 W. R. Cr. 18. There 

are many points which have to be considered in determining what is 
an adequate sentence to pass upon an accused convicted of an offence 
falling under s. 400 1 . P. Code, Among these may be noted the following : — 
(f) how long has the accused belonged to the gang; {2'f) what dacoities have been 
committed by the gang since the accused joined it ; (ff/) in how many of these 
dacoities did the accused actually take part ; (ibf) what are the character of 
the dacoities in which the accused actually took part. Whether they were accom- 
panied with murder, culpable homicide, grievous hurt, torture, or with any acts 
of a specially brutal character, or were they only dacoities of ordinary character. 
L. B. R. (1872-1892) 441. The term %eIong’V in this section implies something 
more than the idea of casual association ; it involves the notion of contiimity and 
indicates more or less intimate connection with a body of persons extending over 
a period of time sufficiently long to warrant the inference that the person 
affected has identified himself with a band, the common'purpose of which is the 
habitual commsision of dacoity. 1939 Cr. G. 1079=* A. I. R. 1930 Oudh, 455 ; 
no Ind. Cas. 440=19 Cr. L. J. 705 = 47 C. L. J. 471. 7 Ind. Cas. 1012. it is not 
necessary for a conviction under this section that the person convicted must have 
taken part in any dacoity. Ibid. The evidence as to prior criminal proceedings 
against the accused which resulted is one acquittal cannot be relied on where 
the accused is again charged for the same offence but that same can be relied on 
where the latter proceeding relates to a totally different offence. 5 O. W. N. 760 = 
112 Ind. Cas. 337 = A. 1 . R. 1928 Oudh. 430. Evidence respecdng commission 
of offence and proceedings under s, no Cr. Pro. Code are admissible. A. I. R. 
1925 Cal. 872 = 52 C. 525=26 Cr. L. J. 1037=42 C. L. J. 501 = 87 Ind. Cas. p 5 - 
Where the the accused is charged under s. 400 I. P. Code evidence of previous 
conviction is admissible as evidence to prove habit and association. ^ A. I. R. 
1930 Oudh. 455 = 128 fnd. Cas. 739. The offence contemplated in this section 
is one of a very special character and entirely the creature of statute and should 
therefore be strictly construed. Association for the habitual pursuit of dacoity 
is the gist of the offence. Although the evidence need not show the same degree 
of particularity as to the commission of each dacoity as is required to support 
a substantive charge of that crime, it must be established, for the purpose of 
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[S . 401 


is proved. 


The element of the offence is association with the knowledge that 


!t IS 

formed for the purpose of committing dacoiiies habimally. Hence where 
sentence is already pLsed for the offence of commiuing ^ 

the oassinfiT of a sentence under this section. 27 O. C. 3^0 9. ■ t,* ^ 

1 too- Onr h 4 a ■ seealso 23 T. 18=86 Ind. Cas. 282 ; 52 C. 595 = 42 

C L I ”301 • 26 Cr ’l. J. 123. The essence of the section is the agreement 
habitually to commi't dacoity not the actual commission of 

such an agreement and the participation of any person m iq \ 

be inferred from the circumstances. 1928. Cal. 309 ; A, I. R. i9-i All. 32 19 * • 

L. j. 725 = 22 Cr. L. J. 663=63 Ind, Cas. 455. 

Procedure.— Cognizable 
by Court of Session. 


-Warrant— N ot-bailable — Not- compoti nd able— -T riable 


401. 


Whoever, at any time after the passing of this Act, shall belong 
to any wandering or other gang of persons 
Punishment for belonging to associated for the purpose of habitually coramit- 
gang of thieves. jj,g or robbery, and not being a gang of 

thugs or dacoits, shall be punished with rigorous imprisonment for a term 
which may extend to seven years, and shall also be liable to fine. 

Scope.— To sustain a conviction on a charge under 
prooffat association -as for the purpose of habitual .theft. The.J;f'[„“ 

Kre 1 ccLe^^s®s 1 mpira°me 4 ber^fa tribe; it should J® f 

that h^ actually consort with persons who were themselves associated for 
purposeofhabitually committing theft or robbery. 37 P. Cr. Hiere 

he evidence that the accused were members of a gang assoc ated for the pmp 
Sbimany committing theft, before there should be a conviction of an of nee under 
thU <;prtinn aC W. N, 07. Previous convictions under s. iio^ Or. I ro.^ uoae are 

riant A.' L R. 1930 Sind. 211 = 126 Ind. Cas. 468. Previous convictions and 
nroceedings under s no Cr. Pro. Code are admissible for proving habit .tf ugh not 
of generafbad character. Such evidence is not excluded by s. 54 JEvidencc . . 
A T R iQ-^o Sind. 211 = 126 Ind. Cas. 46S ; but see 3* L. J. 192 • • J* 

386=47 C?iS4. But reports of existence of gang of cattle lifter and frequency 
?Lpfts in narticular area, made to police are inadmissible being hearsay. 
Evidence of frequent commission of or com^icity in ihefo or '®f4t°that 

evidence for conviction. 31 C. L. J. 192=47 C, 154=55 lod. Css. 9.94- Mere fact that 
accused was found to have received stolen property from gang is not sufficient to 
convict them under s. 401. Being member of gang associated for purpose of eommit- 

ing burglaries is different from actually taking part in them ah 

sentences should be given though consecutive sentences are 1 legal. A. I. R- ”932 Ban. 
foSb lnd° Cas. 27 = 33 Cr. L. J, 251 = 33 P- L- R- 602. It is not necessary for 
a^conviction under this section that the person convicted io^Oudli 

any one theft or robbery. 118 Ind. Cas. 423=30 Cr. L. J. 922-.A 4 ' should 

221 In determining to what extent in any particular case the punishment stioutci 
approach to or recede from the maximum limit prescribed by the section the tping 
Magistrate has to take into account several factors, znfer aha the amecedents ot the 

prisoner, whether such antecedents speak well or ill of him, such as his clmracter 

Ld state of life whether good or bad including previous convictions if any. -4 b. I.. K. 
21:2= A I. R. 1930 Sind. 211. This section ought not to be resorted to when the 
persons sought to be brought within its four corners might have been made respom 
sible for distinct and individual offences ; nor is it intended to attect them unless an 
association for the actual commission or theft of robberry is clearly made out. 
A, W N? i8i6, 16 ; see also A. W. N. .886, 15 ; Rat Un. Cr. C 418 ; 5 C P. L. R- 
Cr 24 ; 33 P. R. 1886 ; 3 P. R. igiS 5 I5 C- W N. 462 ; 14. Bom. L. R. o73 .. 

Ind Cas. 23 ; 36 P. w! R. 1912 Cr. ; i Cr. L. J. 690 ; i Weir 452. . To sustain a 
conviction under this section it is necessary to prove (i) that there existed a gang ot 
persons ; (2) that those persons were associated for the purpose of 
or robbery ; (3) that theft or robbery was committed habitually ; (4; ”5^ 

accused Jas a member of such a gang. 13 P. R. 1914 Cr. ; no P. L, R. 1916 ; 47 C. 
15^; . 1923 Lab. 666 ; 73 Ind. , Cas, 815 ; 26 Bom. L. R. 1223. As regards value 
>. aoDrover’s evidence to prov^ an offence under this section, vide, 57 incL 
546=26 Cr. L* J,, .1024, The object of this section is to punish the persons who 
organise ihieving, expeditions and form a party to commit theft. 28 Cr, U J, 



Illustration* 
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A finrls Government promissory note belonging to bearing a blank endorse- 
ment. A knowing that the note belongs to Z, pledges it with a banker as a 
security for a loan, intending at a future time to restore it to Z, A has committed 
an offence under this section. 

Explanation IL — A person who finds property not in the possession ol any 
other person, and takes such property for the purpose of protecting it for, 
or of restoring it to, the owner, does not take or misappropriate it dishonestly, 


179=28 P. L. R. 19=99 Ind. Gas. 851. *‘To belong*' means to be one of the gang, 
A. L R. 1927 Lali. 524=28 P. L, R. 19=28 Cr. L. J. 179. 

Procedure.— Cognizable— Warrant — Noi-bailable— 'Not-compoundable — Triable 
by Court of Sessions, Presidency Magistrate or Magistrate of the first class. 

402, Whoever, at any time after the passing of this Act, shall be one of 
. , V r five or more persons assembled for the purpose of 

rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to- fine. 

Scope.— A mere assembly without further preparation is not a preparation under 
s. 349. This section applies to the case of mere assembly without proof of other 
preparation. 18 C. W. N. 498. See also 23 A. 124. The members of an unlawful 
assembly were held to be guilty of an offence under this section, on their own 
admission that they not only knew that the assembly was an assembly for committing 
dacoity, but also that all the members (including themselves) composing it lived on 
the proceeds of dacoity, and had no other means of living. 7 W. R. Cr. 61. But an 
assemblage of 5 or more persons for the purpose of concerting plans for committing 
a dacoity yet remote or contingent or for discussing the possibility of committing it 
is not within the meaning of this section, which postulates a determination to commit 
a dacoity. 22 Ind. Cas 833 ; 32 Ind. Cas. 343. Proof of being member of the gang 
is enough. Proof of the actual part taken by each is not necessary. 34 Ind. Cas. 
1000 ; see also 84 Ind. Cas. 860 = A. I. R. 1925 All. 62 = 22 A. L. J. 1028=26 Cr. L. J. 
380 ; 106 Ind. Cas 350 = A. 1 . R. 1928 Lah. 144=29 Cr. L. J. 14. So accused 
belonging to different villages found together in a lonely place armed for committing 
dacoity can be convicted under this section. 27 Cr. L. J. 605=^=94 Ind. Cas. 269. 

Procedure.— Cognizable— Warrant — Not-baiiable—Not-Compoundable**— Triable 
by Court of Session. 


Of Criminal Misappropriation of Property, 


Whoever dishonestly misappropriates or converts to his own use 
any movable property, shall be punished with 
imprisonment of either description for a term 
which may extend to two years, or with fine, 


403 . 


Dishonest misappropriation 
of property. 


or with both. 


Illustrations 


{d) A takes property belonging to Z out of Z's possession, in good faith, believing, 
at the time when he takes it, that the property belongs to himself. A is not gulity 
of theft ; but if, A after discovering his mistake dishonestly appropriates the property 
to his own use, he is guilty of an offence under this section, 

{b) A, being on friendly terms with Z, goes into Z’s library in Z’s absence, and 
takes away a book without Z's express consent. Here if A was under the impression 
that he had Z^s implied consent to take the book for the purpose of reading it, A 
has not committed theft. But, if A afterwards sells the book for his own benefit 
he is guilty of an offence under this section. 

{c) A and B being joint-owners of a horse, A takes the horse out of B’s posses- 
sion, intending to use it. Here, as A has a right to use the horse, he does not 
dishonestly misappropriate it. Butiif A sells the horse and appropriates the whole 
proceeds to his own use, he is guilty of an offence under this section. 

Explanation dishonest misappropriation for a time only is a 

misappropriation within the meaning of this section* 
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. •!. P ■ hilt he is ffuiltv of the offence above defined, 

andisnotguiUyofai oficncc.b^^^^ of 

'“ mSireSruri, 0, whalia a ,e„o„.l.le time i. a.ch aa.se, 

" neSst,, that the Bade, shouid >.»»«»>>»'! ‘‘'? “XieS! 
lie iitopetty, ot tbai any i® *' ,’ to be hi? own 

if, at the time of appropriating it, he does not J 

property, or in good faith believes that the real owner cannot be fomid* 

Illustration. 

(«) A finds a rupee on the high road, not knowing to ’^eSn! 

A picks up the rupee. Here A has not committed the o^n p the direction 

«) A finds a letter on the road, contaming^a bank-note f rmn 

and contents of the letter he learns to whom the note belongs. 'U 

the note. He is guilty of an offence under this section. as to the 

peril IStriotr 

A -s” Z • drl Ilf rnlt t ^ aI^s up the purse with 

the mtention of restorinS it to Z, but aftenvards appropriates it to his own use. 

has committed an offence under this section. _ hplnncrc • he afterwards 

(e) A finds a purse with money, not knowing to whom it be'on^s ^ ^ 

discovers that it belongs to Z, and appropriates it to his own use. A is guilty 

offence under this section. . v A ctplk it- inime- 

(/) A finds a valuable ring, not knowing to whom this 

diateiy without attempting to discover the owner. A is guilty 
section. 

Gist of offence.— To constitute the offence under this section, ,^ 1 !^ gf 

misappropriation of movable property and the m<sappropriation ^ 

In order to be dishonest, the property must be “'^appropriated or 

the intention of causing wrongful gam to one person or a which the 

I e. with the intention of causing gam by unlawful P*. ^ ^ ‘ f nrooerty to 

person gaining it is not legally entitled, or the loss by unlawful means i P y _ 

^hich the person losing it is legally entitled Where there is no intern 

wrongful gain or wrongful loss of property and merely an intenti ^ ->7 P R 

owner temporarily of the use of the property, dishones ly is 

1887, Cr. Criminal misappropriation takes place when the poss„Sj,ion „ i„. 

cently come by, but where by a subsequent change of intention, or fro“ theletain- 
dge of some new fact with which the parly was not peeviously acquainted, the letam 
ing becomes wrongful and fraudulent. 15 C. 388. Where money is p^aid by mist^ 
and the person receiving it either at the time he received the money or a < y 
LbsMuently before its refund, discovers the mistake made by the complainant, but 
determines lo appropriate the money, he is guilty of misappropriation. 2 N. W ^ 
47? Where a Railway Claim Inspector whose duty was to jnvesiigate ula.ms and to 
report what arrangements he could make with persons making “ 

railway sold certain goods to a claimant but_ never credited the ^ 

Md, that he was guilty of the offence of criminal ^ 40^ ana 

not an offence under s. 408. 28 Cr. L. J. 161 = 99 M.Cas. 593=8 /J'?: 

Proof as to some of the money mentioned m the | 

sufficient even though exact amount is uncertain. 1928 Boiu- Mere 

ofmoneyisnot an offence. 1928 Bom. 205=30 
, a case of alleged misappropriation, it is not enough for the uJess 

■ " the accused received certain siims of money f 5. 1 ’,0 the 

„ , and until the prosecution can point to state of facts which led y 

‘conclusion that the accused was gmity, tbe prosecution bas fa ikd disc g 

dnuswhichlies omhim. .61C.168; see also A. I. R. i 933 P- C. 7 = M M. L. J. 

34 Cr. L. J. 55 o<-'' w- '--•J 
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Theft and misappropriation distinguished, — In theft the object of the 
offender always is to take property which is in the possession of a person out of that 
person's possession : and the offence is complete as soon'as the offender moved the 
property in order to a dishonest taking of it. In the offence of criminal misappropria- 
tion, there is not necessarily an invasion of the possession of another person by an 
attempt to take from him that -which he possesses. The offender is already in 
possession of the property and is either lawfully in possession of it, becaase he has 
found it or is a joint owner of it, or his possession, if not strictly, lawful, 
is not punishable as an offence because he has acquired it under some mis- 
taken notion of right in himself or of consent given by another (See the 
illustrations to section 403). The offence consists not in wrongfully obtaining 
possession, but in the misappropriation, either permanently or for a time, 
of property which is already without wrong in the possession of the offender. 
The dishonest intention to appropriate the property of another is common 
to theft and to criminal misappropriation. But this intention which in theft is 
sufficiently manifested by a moving of the property must in the other offence be 
carried into action by an actual misappropriation or conversion. — Mor^aji and 
Macph&rson. 359. In both the cases the property is movable property. Where 
property, lost by the owner, is found in the possession of the accused, the offence 
committed by the accused is not theft but criminal mis ippropriation as the property 
was not taken from the possession of the owner, i L. B. R. 123. An easy method 
of differentiating between the offence of theft, cheating with delivery of property, 
criminal misappropriation and criminal breach of trust is to find out whether the 
original taking was honest or dishonest and whether it was with the consent of the 
owner or without it. In theft the original taking is without honesty and without the 
consent of the owner, and in criminal breach of trust it is with both. In obtaining 
property by cheating the taking is dishonest but with the consent of ihe owner, and 
in criminal misappropriation it is honest but without the consent of the owner. 
A. I. R. 1928 Nag. 1 13. 

Dishonestly. — Where there is no dishonest intention an offence is not made out. 
Cr. Rg. 1st May, 1872. In a case of criminal misappropriation, the Court should 
consider the question, whether the money was kept with a dishonest intention, or 
only on a wrong opinion that the prisoner was justified in keeping it. In the latter 
case, the act of the accused would not constitute ihe offence of criminal misappropria- 
tion. Rat. Un. Cr. C. 700. A partner who dishonestly misappropriates or converts 
to his own use any of the partnership property with which he is entrusted or which he 
has dominion over, is guilty of an offence under this section. 6 Bom. L. R. 553 ; 

I P. L. T. 197 ; 10 P. R. 1903 Cr. ; A I. R. 1925 Cal. 154 = 25 Cr. L. J. 669^81 ind. 

Cas. 157. So also the retaining of money by servants for his wages would constitute 
an offence, ii W. R. Cr. 51. No offence under this section is made out until it is 
established that there is dishonest misappropriation. A. W. N. 188 l 80. See also, 
10 W. Cr. 33 ; 17 W. R. Cr. ii. Joint property may be the subject of criminal mis- 
appropriation. A. W. N. i88r, 89 ; i J. G. 31. In a case of criminal misappropria- 
tion, the element of dishonesty on the part of the accused has to be proved 
beyond doubt. 1923 Cal. 57; see also A. I. R. 1934 Cal. 454 = 1934 Cr, C. 
620-35 Cr. L. J. 886=149 Ind. Cas. 36 ; A. L R. 1933 Mad. 364=17 M. 
L. W. 157 = 44 M. L. J. 128 ; A. I. R. 1922 Cal. 57 = 24 Cr. L. J. 348=72 
Ind. Cas. 348. A person finding a property of which from the nature of it 
there must be owner, must take reasonable care of it and endeavour to find 
out the owner. 67 Ind. Cas, 497. Where the accused acted ^ana fide in retain- 
ing property belonging to the complainant no offence under this section is commit- 
ted, 44 M. L. J. 128. Where the reversioner of a mortgagor sold some of the bricks 
of the mortgaged property, that had tumbled down and appropriated the price, 
that accused could not be convicted either under this section or under s. 426, in the 
absence of a finding of dishonest misappropriation or of substantial deterioration of 
the property. 6 C. W. N. 34. The managing member of a joint Hindu family may 
be liable to a charge of misappropriation, if after a division of the property has taken 
place, and the share of each member of the family has been ascertained, it is found 
that the manager has wrongfully applied to his own use the share that belongs to one 
of the other co- parceners. I Weir. 453, The accused found two logs of wood drifting 
in a river and took possession of them. They were left in front of his house for nine 
months. that he committed no offence under this section, t Weir 455. The 

mere picking up of money, and retaining if, or making it over to another, could not 
necessarily constitute the offence. 5 C. P. L. R. 47 Cr. See also 28 P. L, B. 1905 ; 

II P. R. 1908 Cr, 



3. Several causes of misappropriation constitute separate offences. 15 W. R, Cr. 
. . Sessions Judge can convert conviction from s. 405 to s, 403, A. L R. 1935 

.■ 


Misappropriates and converts.— The essential ingredient for an oltenr? 
under this section is proof of dishonest inisappropriation_ of the property or conver - 
sion to one’s own use. 47 !nd. Cas. 667 ; 40 A. 190 Misappropriation means setting 
an-in the thing appropriated to the wrong person or for wrong use and that dis- 
honesilv 16 Cr. L. I. 1915 = 31 Ind. Cas. 651. An offence under this section is 
roromitted where money is converted to his own use. A. I. R. 1935 Oudh. 4- R is not 
criminal misappropriation for one of several co-owners to take property belonging to 
them all unless it is also found that he appropriated it to his sole use. 25 Cr. L. J. 
66n'i) Any use of temple property by the priest otherwise than for the idol or 
ternnle amounts to misappropriation. Rat. Un. Cr. C. 919. In a case of criminal 
misappropriation, the Court should consider the question, whether the money was 
ket>t with a dishonest intention, or only on a wrong opinion that the prisoner was 
iusdified in keeping it. In the latter case, the act of the accused would not constitute: 
the offence of criminal misappropriation. Rat. Un. Cr. C.700; 6 Bom. L. R. 04 

Where agent or servant applies the money collected on behalf of his master to nis 

own use he commits an offence under this section. 3 N. W. P. 30. A person who is 
Droved to have dishonestly misappropriated cannot be convicted of retaining it 
under s 411. 3 L- B- R- offence under this section has been committed 

when a person tries to dispose of another’s missing bullock. 1I9 Ind. Cas^ 863 = 

Ttf Cr L. T. ii33 = A. I. R. 1929 A. 917=1929 Cr. 0. 645- Where a licencee 
malrp<!' an' entry in receipts contrary to rules fixed, he does not commit an 
offence under this section. 1930 Cr. C. 468 = A. I. R. 1930 Lab. 408- The appro- 
Driation by the finder of a spanner of no appreciable value the owner of 
wliirh the finder had no reasonable means of discovering, falls under illustration 
{aUfs.403. 32 Bom. L. R. 356=A. 1. R. 1930 Bora. 176, Where^ the accused 

S charged for an offence under s. 403 I- P. Code it is not incumbent upon the 

nrosecution to establish that a definite sum has been misappropriated. 53 B. 2S0 

^-20 Bom L R. 325=108 Ind. Cas. 505. Appropriation of money paid by mistake 
is an offence under this section. 2 N. W. P. 425. A and B. met at Benares 
station. A got a ticket for Ajudhia and B for Benares Cantonment A showed 
her ticket to B to see if it was all right. A instead of returning the same ticket, 
substituted his own. Held that the offence was one of misappropriation under 
this section. A W, N. 199S, 9. A person who found coin from land^ bought by 
him cannot be convicted under this section. Rat. Un. Cr. C. 8. This section, 
is in no way restricted to appropriating property to one’s own ose. If a trustee 
repudiates the trust and asserts that he is holding on behalf of a parson other than 
the one who entrusted it to him ; he is as much guilty of misappropriation as if he 
had put up his own claim. 92 Ind. Cas. 585 = 48 A. 288=27 Cr. L. J. 297. 

Movable property.— A bull set at large by a Hindu at the time of perform- 
ing funeral ceremonies in accordance with Hindu religious usage is not property 
“capable of being misappropriated” 8 A. 51. A bull dedicated to an idol and 
allowed to roam at large is not free basiia and therefore n M. 145 ; 

see also 23 Cr. L. J. 401 = 67 Ind. Cas. 497. The offence consists in the dishonest 
misappropriation or conversion of movable property, and before conviction 
can be recorded, it must be proved that the article forming the object of the 
charge was movable property. 18 B. 212. Standing crops are immovable 
property. When a judgment-debtor cuts the crops under attachment and removes 
them he commits an offence under this section. 22 M. 151. Where a bollock 
followed a cow and owner lost possession of same, bullock cannot be subject of 
theft but of misappropriation. 18 Cr. L. J. 300=38 Ind. Cas. 332=10 Bur. 
L. T. 261. 

Explanation 1.— The offence under this section consists in the dishonest 
misappropriation or conversion either permanently or for a time, of property 
which is already without wrong in the possession of the offender. 12 M. 49. 
Where the brother of a girl, who picked up a gold necklace, got possession of the 
necklace from the latter on the representation that it belonged to an acquaintance 
of his, but later on delivered it to the police, although repeating to the police, 
representations made to his sisier, which were found to be untrue to the knowledge 
of the accused, held, that he was guilty under section. 24 R, it886 Cr. 

Charge. — In a case in which the accused in charged under this section, the 
charge should specify the person to whom the property belonged. 14 W. R. Cr. 
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Proof,— The fact of misappropriation can be proved by direct as well as by cir- 
cumstantial evidence. 34 C. L. J. 200. Where a police constable of seventeen years' 
standing caught a stray sheep intended for sacrifice and on his transfer from the 
thana to which he was attached to another thana look it with him there, held it 
was sufficient evidence of dishonesty and that he was guilty of an offence under this 
section. , 17 A.. L.'J. 145. 

Oompletion of the offence.— Under this section the. offence. is complete- 
the moment the accused receives or retains the money with a dishonest 
motive of appropriating it or converting it into his own use, 1921 Pat. 31 — 56 
Tnd. Cas. 775. 

Oases.— It is a possible view that an accused is guilty of criminal breach of trust 
between the misappropriation and the repayment, but Courts should be slow when re- 
payment is at once made on demand to assume guilt in accused person. Criminal 
liability is not the same as civil liability. 97 Ind. Cas. 1041 = 27 Cr.L. J. 1217. It 
cannot be laid down as an absolute rule applicable to all cases ffiat if a man cannot 
move a thing away, he cannot dishonestly convert it to his own use. 92 Ind. Cas. 
747 = 27 Cr. L. J. 331 = 50 M. L. J. 94. Where a Sub-Inspector of Police who came 
across a stray bullock advertised for the owner but as no one turned up had it sold 
after 20 days, he is not guilty of any offence under this section. 91 Ind. Cas. ■37-=23 
A. L. J. 128. Where it is proved that a certain sum of money for which a Hindu 
father was accountable was not accounted for him and in a scheme sent he was or- 
dered to pay the amount it will not amount to misappropriation. 1926 M. W. N. 194 
=*23 L. W. 714 = 94 lod. Cas. 634= 50 M. L. J. 353. Where a Post master opens a V. 
P. article addressed to himself and extracts- a railway receipt from it without paying 
for it for six days and makes a false entry in P. O. books, he is guilty of criminal mis- 
appropriation. A. I- R. 1928 Lah. 92 = 29 P. L. R. 151 = 29 Cr. L. J. 236. Where a 
Post-master opened a V. P. article addressed to himself and extracted a railway re- 
ceipt from it without paying for it for six days and made false entries in the 
P. O. books it amounts to technical misappropriation under s. 403. A. I. R. 1928 
Lah. 92 = 8 Lah. 662=29 P. L. R. 151 = 19 Cr, L. J. 598=109 Ind. Cas. 236 ; see also 
68 Ind. Cas. I57 = A. I. R. 1933 Nag. 146=23 Cr. L. J. 557. In case of receiving 
money to be handed over at another place with dishonest motive offence is 
committed at the place of receipt. Failure to hand over is not an ingredient 
of the offence nor is it a consequence. A. I. R. 1921 Pat. 85=1921 P. PI. C. 

C. 31. 

Procedure. — Not-Cognizable— Warrant — Bailable — Compoundable with permis^ 
sion of the Court — Triable by any Magistrate. 

404 . Whoever dishonestly misappropriates or converts to his own use 

property, knowing that such property was in the 
Dishonest misappropriation possession of a deceased person at the time of 
of property possessed by a that person’s decease, and has not since been 

in the possession of, any person legally entitled 
^ ^ to such possession, shall be punished with 

imprisonment of either description for a term which may extend to three 
years, and shall also be liable to fine ; and, if the offender, at the time 
of such personas decease, was employed by him as clerk or servant, the 
imprisonment may extend to seven years. 

Illustration, 

Z dies in possession of furniture and money. His servant A, before the money 
comes into the possession of any person entitled to such possession, dishonestly 
misappropriates it. A has committed the offence defined in this section. 

Scope. — This section is intended only^ to punish servants and strangers 
could possibly have no right to or interest in, the effects of a dead man, and 
misappropriated such effects, but not to punish near relations who take possession 
of and deal with the effects under a claim of independent ownership or as heir to the 
deceased. 25 Ind. Cas. 514. It is not necessary for a conviction under this section 
that the accused should misappropriate it to his own use. 12 W. R, Cr. 39 j x 
W. R. Cr. I. Under this section all the elements are required to constitute the 
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offence which would be required to constitute the offence of rrimiiiril misri’)prnpr;.i« 
■'tiGB ill respect of a 'person who is. ■ alive. : 12 W. R. Cr. 39. ^ This seciioii dioeis lyM 
apply to immovable property. 6 B. H. C. Gr. 33. This section relates to a i!e„H - 
tion of property peculiarly n.eeding protection. The offence coiibists irp pillapin,^ ^of 
movable property during the interval which elapses between ilic time wlicii 
possessor of the property dies, '.and the 'time when' if comes into the possession of 
some person or officer authorized to take charge'of it. The proof should lie that the 
property belonged to or was in the possession of the deceased person at the time of 
his death, and that it has since been misappropriated or converted to his own use 
by a person who knew or had reason to know that it belonged to the deccasrnL— 
Morgaii and Maepherson. This section is expressly limited to movable prorerty 
alone and criminal misappropriation or conversion is easily possible of the movalfic. 
property where the materials which have been secured from the building are 
removed. 6 All.. ./aoo Cr.^^A. 1 . R," 1925 All. ■ 673 “ '24 A. L. J. I53“27 Or, 

L. J. 17. ^ 

Procedure. — Not-cognizable — Warrant — Bailable—* Not-compounclablc — Tria]>le 
by Court of Session, Presidency Magistrate or Magistrate of the first or 2 nd class. 

Of Criminal Breach of Trust, 

Distinguishing feature of the offences.— This offence like the offence 
of criminal misapropriation is characterised by an actual fraudulent appropriation 
of property. There is not originally a wrongful taking or moving as in iheftj but 
the offence consists in wrongful appropriation of propely, consequent upon a 
a possession which is lawful. The offence is distinguishable from criminal mis- 
appropriation because the subject of it is not property, which by some casualty or 
otherwise, but withot criminal means, comes into the offenders possession ; but 
the property, which is entrusted to th« offender by the owner or by other's lawful 
authority and which the offender holds subject to some duty or obligation to apply 
it according to the trust — Morgan and Maepherson, 

405. Whoever, being in any manner entrusted with property, or with 
. any dominion over property, dishonestly 

Criminal bleach o trust. converts to his own use 

that property, or dishonestly uses or disposes of that property in violation 
of any direction of law prescribing the mode in which such trust is to be 
discharged, or of any legal contract, express or implied, which he has made 
touching the discharge of such trust, or wilifuly suffers any other person so 
to do, commits ‘‘criminal breach of trustd’ 

Illustraimis, 

(a) A, being executor to the will of a deceased person dishonestly disobe^^s 
the law which directs him to divide the effects according to the will, and appropriates 
them to his own use. A has committed criminal breach of trust. 

(1) A is a warehouse keeper. Z, going on a journey, entrusts his furniture U:i 
A, under a contract that it shall be returned on payment of a stipulated sum for 
warehouse-room. A dishonestly sells the goods. A has committed criminal breach 
of trust. 

(c) A residing in Calcutta, is agent for Z, residing at Delhi. There is an 
express or implied contract between A and Z, that all sums remitted by Z to A shall 
be invested by A according to Z^s direction. Z remits a lakh of rupees to A, with 
direction to A to invest the same in Company’s paper, A dishonestly disobeys the 
directions, and employs the money in his own business. A has committed criminal 
breach of trust. 

(d) But if A, in the last illustration, not dishonestly, but in good faith, believing 
that it will be more for Z's advantage to hold shares in the Bank of Bengal, 
disobeys Z's directions, and buys shares in the Bank of Bengal, for Z instead of 
buying Company’s paper, here, though Z should suffer loss, and should be entitled 

, to bring a civil action against A, on account of that loss, yet A, not having acted 
dishonestly, has not committed criminal breach of trust, 
y (e) A, a revenue-officer, is entrusted with public money, and is either directed 
■ by law or bound by a contract, express or implied, with the Government, to 
pay into a certain ■ treasury all the public money which he holds. A dishonestly 
A has committed' Criminal breach of trqst* 



S. 40S] 


THE INDSAH* PENAL CODE. 


(/) A, a carrier, is entrusted by Z with property to be carried by land or by 
water, A dishonestly misappropriates the property, A has committed criminal 
..breach ■ of trust. ■ ■ 

Scopo.-— The offence, as here defined, appears to include any dishonest mis- 
appropriation by persons in whom confidence is placed as to the custody or 
application of particular property whether it be by legal authority or private 
contract or consent. Persons as clerks, agents, servants or otherwise, under 
whatsoever name, have a confidence reposed in them by their employers and are, 
whether in the ordinary course of their employment or only occasionally entrusted 
with property, and persons whose employment does not extend beyond the parUcmIar 
occasion on which they are so entrusted, seem to be within this section. Those 
who are technically, called trustees, if they commit a breach of trust are responsible 
as criminals for acts done by them dishonestly for their own gain to the ^despoiling 
of the persons for whom they are in trust, or for acts causing wrongful gain to 
themselves or wrongful loss to such persons. Sections 407-409 nia-ke special 
provisions for various cases in which property is entrusted to agents or contractors 
who commits this offence.' . 

This definition includes those who are entrusted in any manner with property, 
as ware house-keepers, etc., are entrusted only with the possession or custody 
of property. Persons who are empowered to take or deliver possession of property 
whether such power is derived from the owner or from any other person, and persons 
who are entrusted with any dominion over property are also included. Property 
which is bulky or which cannot, for other reasons be delivered from hand to hand, 
is usually represented by some writing or other thing. Thus the key of the 
warehouse or place where goods are lodged, the bill of lading, delivery order, or 
other document however called, which is used in the ordinary course or business 
to show the possession or control of property and which enables the holder 
to transfer or receive or otherwise deal with it, are made to represent the 
property itself. A person entrusted with such a document or thing has a dominion 
over the property thereby teptesQnied.— Morgan and Maepherson^ 365. Evidences 

of trust and dishonest misappropriation are sufficient to constitute an ^ence under 

this section, i Weir 460 ; 16 W. R. Cr. 39 5 9 3 W.Tl. Or. 44 ; 1914 

M W N. 894=16 M. L. T. 505=15 Cr. L. J, 688. The value ot property is 
immaierial 27 A. 28 ; A. W. N. i88f, 82. Negligence or other miscoriduct 
causinc^the loss of the entrusted property may make the person entrusted civdly 
responsible, but will not make him guilty of this offence. There must be the in- 
tendon to cause wrongful gain or wrongful loss to constitute a criminal breach of 
xxusi ---Morgan and Maepherson. See also 106 Ind. Gas. 682. This section does 
tmfapply t^partners. i 45 hid. Gas. 416=37 C. W. N. 982= 1933 Cr. C. 953^=34 
Gr. l!^J. 958-A. I. R. 1933 Cal. 582 but see. 35 Bora. L. R- 1518. This section 
does not enforce case of a person taking on hire. A. L R. 1932 All. 3M - 33 Gr. L. J . 
866=1932 A. L. J. 213. 

ProT)6rt7. — The property referred to in this section must, as in s. 403, be movable 
property and criminal breach of trust cannot be committed in respect of immovable 
property 23 C. 272 ; A. I. R. 1930 Rang. 158-8 Rang 13, Cancelled cheques are 
nrnnertv 27 A 28= I Gr* L. J. 603. No criminal breach of trust can be committed 
rSect ohmmovaWepropeV i 1 - R- * 9 a 6 Lah. 428 = 27 Cr. L. J. 760 = 95 Ind. 
Gas. 280 

ITinf mated Moneys clue to a customer from a banker are simply due to a 

custoS;ras debts fully at the disposal of the banker. The latter .s not, 

thereforl guilty of criminal breach of trust in using them for his own purpose. 

P R XQOi Cr. F’ailure to account for money by the person to whom it has 
bmf entrusted may constitute the offence of criminal breach of trust, under 
this section. U. B. R, 1909, ist Qr. Penal Code. Where the accused, to whom 
silver had been entrusted for making an ornament, introduced se 

offence under this section has been commuted. 4 B H C. Cr 16. In a case 
nnder this section trust is essential 75 ^^id. Gas. 89 , 72 ind. Gas. 17- , 19^3 
WT • 2? C w. N. 838 ; 1928 Sind. 106. Trustment need not be m furtherance 
of a lawful object. A. I. R. m? Nag. = io N. L. J. 79f L- J. 506=23 N. L R. 
T06-A01 Ind'^ Cas. 890. Where property attached is given for safe custody, deh- 

hSaTe refSai to produce it is repudiation of trust and accused is guilty of criminal 

Eh 0 I™. a'i'.-R. .93} L.h 3 .., bTE°” hE 

no trust. 6 L. B. R. 62=17 Ind. Cas. 834-13 Gr. L. J. 888 (t. B.) , sec also 14 '-r. 
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653 ^'A.n^auctioM^^ cannot be said to be liable for cnmnial 

T R iQ’'>8"Born.\2i. Where there is no dispute as to title and 

entrusted for a particular purpose is converted “L*® S'^Cas* 103=29 

of criminal breach of trust IS clearly made out. 3 Luck 494-112 ‘nd. 3 

Cr. L. J. 983=A. I. R. 1928 Oudh. 277. 

DiciTioDeatlv— The word "dishonestly" means the doing of an act with the 
intemfon 0“ causTng wrongful loss or wrongful gain, and wrongful gam I® 

either in wrongful loss or gam, the property , 1,1 tj C Ann 6 Great caution 
must be wrongfully kept out o it. ? ^0000 oF dfdm^esty ton a breach of duty 
S;™=dby'cWl'.V .™? if-b M. H. C App ?8. In an ■«"»» «£», ‘“1 

Mad- «- 1 A. R. 

cf- : 

the word “dishonest” should not be placed leading to substantial injustice.^ . . 

Laclfof Dust the overt act of the accused showing his dishonesty is essentia l y 

L"1sdoLlt"cSIlVsaidwhto|a^^^^^ 

the materials free of cost, from some body and appropriates a certain amount to 
^ the horice is Guilty of criminal breach of trust. 4 Pat. 488=6 P. L. I. 
Ind Gas 459=26 CtJl- J. 811. In order to establish a charge of dishonest 
nJisappropriation’o^F criminal breach of trust it is not necessary that 
have^actually taken tangible property such f^^ash from the possession of another 
And transferred it to his own possession. A. 1. R, 1920 Bah. 353. vvnerc an 
ment is a wager and void under the contract law, a person cannot be convicted 
under the 2nd part of this section for dishonest use and disposal of entrust p - 
nerfv in violatiB of express or implied contract if based on such agreement. 100 
perty m vioiaDon 01 . p g a.. I. R. 1927 Mad. 435- But m such a case he may 

be «nvicS^mder^mt parto The trust contemplated by this 

section and section 406 need not be in furtherance ol a lawful object. 23 N. L, R. 
oeiTorind Gas 8^99==28 Cr. L. J. 5o5=A. I. R. 1927 Nag. 225. Where goods are 
Lttusted to acused for selling and obtaining money which he was to hold for 
complainant subject to certain deduction the accused was entrusted with the mone> 
received. 19^^ Bom, 52 B . 

Dishonest misappropriation might sometimes be inferred frorn the circumstances 
without direct evidence 2 Cr. L. J. 478. A matter which is ex-faae. a civi dispu e 
should not be entertained by the criminal court unless the prosecuiion is able to 
nmye clearly and beyond doubt that the accused acted dishonestly and with a view 

m enrich himself clandestinely at the expense of those with whom he was working 

and with whom he was bound by a fiduciary relationship. 55 ^nd. Cas, 469. it is 
not a criminal, offence in every case for a pleader to retain fee the legal recovery of 
which is time-barred. 6 N. L* J- *I9. 

liiBPOsaiDf property ,ta ttibla-tion of any direction of law etc.— A 

’ nersoa.^ho pledges ^what is pledged to him, maybe guilty of criminal breach of 
lyo, elefolfeiits to constitute the offence, (i) the, disposal m violation 
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of any direction of law or contract, express or iinplied ■ deseribing the mode in which 
the trust ought to be discharged, (2) and such disposal must be made dishonestly. 
Great caution ought to be used in drawing the inference of dishonesty from a breach 
of duly imposed by civil law. i Weir 461= 6 M. H, C. R. App. 28 ; i Weir 464 ; 
U. B. R. (1897—1901) Vol. L SiS } 17 Bom. L. R. 670. 

Cases.— This section does not cover misappropriation by person of sale proceeds 
of property f furniture entrusted to him. 41' C. 844=*! 5' Cr. L. }. 683 = 26 Ind. Gas. 
131. Where a master settles his account with a tradesman for a specific sum and 
he sends his servant with the money, and the servant after making the payment 
asks the tradesman for a present, then if the servant takes the present and keeps it, 
he is not guilty of stealing because he has no intention to steal. 8 A. 120 = A. W. N. 
1887, A refusal by the accused to give up land alleged to have^ been mortgaged to 
them, the mortgage being denied, could not be treated as a misappropriation of the 
documents of title amounting to criminal breach of trust under section 405 L P. 
Code. 2 B. H. C. 127, To convict an accused under this section not merely a civil 
breach of trust, but also a fraudulent intent or a wilful violation of trust with fraudu- 
lent design should be proved. Rat. Un. Cr. C. 484.Return of deposit to brother of 
depositor with best intention and absence of moral turpitude does not amount to 
criminal breach of trust. 117 Ind. Cas. 157=30 Cr. L. J. 735 = A. L R. 1929^ Sind. 
119. This section is couched in broad terms and covers any person who is in any 
manner entrusted with any property. 7. O. W. N. 663=126 Ind. Cas. 395 = A. L. R. 
1930 Oudh. 401. Under this section the property entrusted or part of it must be 
actually misapplied where the fraudulent intention of the accused did not result in 
actual misappropriation. A. I. R. 1934 Cal. 843= A. L. R. 1934 Lab. 419=1934 Cr. 
C. 1184. Joinder of charges more than three is illegal 146 Ind. Cas. 176= 1933 
Cr. C. 1 172 = A. L R. 1933 Rang. 325. The property in respect of which criminal 
breach of trust can be committed must be the property^ of some person other than 
the accused or the beneficial interest or ownership of it must be in some person and 
the oifender must hold such property in trust for such other person or in some other 
way for his benefit. I930 M. W, N. 790=1931 Cr, C. 331 = A. I, R, I93£ Mad. 235, 
Mere delay in payment of money entrusted to a person where there is no particular 
obligation to pay it at a certain day, does not amount to and does not furnish by 
itself a sufficient proof of misappropriation so as to make him guilty of the offence 
of criminal breach of trust. A. L R. 1930 Mad. 507= 58 M. L. J. 649. Loss to the 
principal or anybody else is by no means a necessary ingredient of the offence. 321 
Bom, L. R. 1195 = A, 1. R, 1930 Bom. 490 (F. B). 

408. Whoever commits criminal breach of trust shall be punished with 

imprisonment of either description for a term 
which may extend to three years, or with 
fine, or with both. 

Agreement.— An agreement allowing a person who had committed criminal 
breach of trust, to refund the property misappropriated cannot operate to bar a 
subsequent prosecution for the offence of criminal breach of trust, i Weir. 462, 

Partnership.— In a partnership, it is open to a partner to spend the money he 
receives and account for it in dealing with the partnership, and such a partner is 
plainly entitled to be called uipon for an account of the expenditure of the money 
which he has received. In a case where it was not satisfactorily made out that this 
was not clone, and it would not be made out in the absence of a proper derhand for 
an account, it was held that no dishonest conversion cpuld be found, which would 
justify the conviction ol a partner under this sections 35 C. 1108 ; see also, 145 Ind. 
Cas. 416=37 C. W. N. 982 = 1933 Cr. C. 953 = 34 Cr. L J. 95B-A. R, I933 Cal 582 ; 
but see A. I. R. 1932 Bom. 57-1932 Cr. C. 81=33 L. R. 1518=136 Ind. 

Cas. 493. ' 

Burden of proof.— Where in a charge of criminal , breach of trust, the acch^ed 
pleads payment to the proper person, the burden of proving non-payment is on the 
prosecution and not on the accused. Rat. Uu, Cr. C. 872 ^ .see also 28 S. L. R. 84= 
A. L R. 1934 Sind. 22= 1934 Cr. C. 220. The prosiecution rnust prove that trust has 
been created in respect of the property. 85*'Ind. Cas. B39 ;* 23 C, W. N. 838 = 65 
Ind. Cas. 1004. - ' ^ - 

Evidence. — The evidence in support of a charge of criminal breach of trust 
must show, (i) that the accused . .per^n was, in sorne mannar .entrusted with the 
property or with a domain over it. The offence consists in the betrayal of some trust 
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Ln5?“crm°of ToT hif makTn1\n eniT^^'thfbooks of 

trust. On the other hand the mere ff« nJ ^ 

r^wlir nof Sdf be^ught 

or a false account furnishes whether the 

money. If the evidence m support of the charge wves “ , j the Court 

offence which has been committed is theft or (f^rsea on 72)" 

may nevertheless proceed to judgment and award punishment fsee ) 

Morgan and Maephsrson. „,w;o,iiar nnroose and in the case of 

Where money was paid to a person for a Pafic«lar Purpose ana 

the purpose failing, it was appropriated f'f L^J. 383. Whore 

offence of criminal breach of trust ^^Ind Cas. 89^-27 ^ 

money is advanced in respect of a f ’"tract Ts om civil nature and 

form, any dispute arising out of the ^ ^ 

capable of settelement not in the criminal but in the ci\il court . 9 

” *prooidar8.— Cog«i>able -W«rranl— Not-bailabk-Nol-compoundable— Tnabk 

bycSurtotSesaion, freaWency MagisttaK or Mafi.trarc ot the flrst or .aeon 
''"cabs.,-T« »aka ou. a o.ro of o-toi.jl ttowSS .SfSScd 

rS=‘;ay“dir.otr.t« 

possession and dealmg^with It as he Idces^^ Iccuse^’ cannot be convicted under this 

secti^n'foi non-fulfilment of promise to 

r“^t7'!^FaUmeYo%ay'b1 tapering transaction is notan offence under 

* 557" T Ti iR fT87'>-i8o'^) 180. The complainant gave money to 

riEiMS k-EIF n 

yt ™.; «m™o offooc.- o.dl', tli. »«»”■, jK.chSTgS 

24 Ind. Css. 161. . . 1 * 

Where it is the duty of a Municipal water works, he has dominion over the water 
belonging to the employers. If he deliberately misapporpnates to his 

Sru?e lr for theuse of his tenants for which he pays no. trust T 

madon to his employers he is gu^ of of a 

dlay^s n;t constitut; 4e borrower a person entrusted with the .f f ^tel or with 

, , dominion over it within the meaning of section 4'^, for .phe fact 

■ . . -but has a beneficiary interest given him in thing lent. 6 Bom. L. R. io93. 

- ..that the complainant entrusted the accused with his flocks order to evade tl py 
' r,;i i'ment on the execution of a decree, '^^tich ®igh be issued, m ito 

wHcfrl»llt jasify thg ahCHsedin selling the animals and appropriating the sale pro 
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eeeds to his own use. I Weir. 463. The Shroff of a Battery holds the positmn 
cashier with reference to the custody of Government rnonies entrusted to him, and his 
failure to produce cash for the entire balance due out of the amount so entrusted 
amounts to a criminal breach of trust. 19 P.R. i9o8== Cr. The holder of the stakes 
of a wager who appropriates them or converts them to his own use without the consent 
of the depositor or the winner of the wager, is liable to conviction under s 406, Penal 
Code. 2 L, B. R. 216. Although temporary retention of money may in certain cases be 
sufficient to constitue an offence under s. 406 of the I. P. Code, yet it is incumbent on 
the prosecution to prove that the retention was a dishonest one. 11 Pat. L. T. 319= 
121 Ind. Cas. 321 = 31 Cr. L. J. 249= A. !. R. 1930 Pat. 209. The essential thing to 
be proved in case of criminal breach of trust is whether the accused was actuated 
by dishonest intention or not. As the question of intention is not a matter of direct 
proof, the Courts have from time to time laid down certain broad tests which would 
generally afford useful guidance in deciding whether in a particular case the accused 
had or had not mens re a for the crime. Ibid. 

In a prosecution under s. 406 I. P, Code, the prosecution must prove that a trust 
had been created in respect of the property and that the accused had violated that 
trust. 85 Ind. Cas. 839= A. I. R. 1923 Lah, 321. In the absence of a contract to the 
contrary, it is open to a pledgee to make a sub- pledge of the property pledged and if 
he does so, he does not commit an offence under s. 406 I. P. Code. 9 O. L. J. 42 is* 
1922 Oudh. 280. An offence tinder this section is committed when goods taken from 
a person for approval is sold before payment of price, 51 C. 796 = 25 Cr. L. J. 1235 
= 82 Ind. Cas. 163 = 1924 Cal. 816. Where goods have been delivered to a person 
in pursuance of a contract of sale and accepted, all that remains is to ascertain the 
money due to the vender the rate being already fixed by the contract. There is no 
question of any entrustment or of a trust. Consequently the mere fact that the pur- 
chaser subsequently denies receipt of the goods does not make him guilty of the 
offence of criminal breach of trust or misappropriation. 72 Ind. Cas. 172 = 24 Cr. L, J. 
332. Where an estate is entrusted to an Administrator bjr the Court in the exercise 
of its intestate jurisdiction, a complainant charging him with criminal breach of trust 
under s. 406. L P. Code, in respect of the goods entrusted to him cannot be enter- 
tained without the sanction of the Court appointing him. 33 C. L. J. 252 = 23 Cr. 
L. J. 295 = 60 Ind. Cas, 791. Person intermeddling with estate of deceased person 
or doing any other act which belongs to office of executor where there is no rightful 
executor or administrator in existenceds made accountable not on basis of entrust- 
ment but on basis of that not being entrusted he has no business to intermeddle. 
Application of the latter doctrine in no way depends upon absence of bad faith in 
person intermeddling and such person cannot be held guilty under s. 406 and charge 
under s. 406 on such facts amount to misdirection. 132 Ind. Cas, 145=35 C. W. N, 
425= 1931 Cr. C. 248 = 32 Cr. L. J. 830= 58 C. 105 I,= A. I. R. 193 Cal. 184 (F. B.) * 

In a case of criminal breach of trust if the Iprosecution could not prove how 
the accused came by the money, they did not establish one of the first essentials 
of the offence charged that he was entrusted with the money. 25 C. W. N. 
838. The gist of the offence under this section is the dishonest misappro- 
priation or the conversion by one to his own use of the property of another which has 
been entrusted to him* 53 Ind. Cas. 480=20 Cr. L.- J. 654. A chairman of a Co- 
operative Society is not a public servant as such criminal breach of trust by him is 
not punishable under section 409 I. P. Code, but under section 406, 36 Bom. L, 
R. 1133. 

Where the accused were entrusted by a Court officer with certain movable 
property attached in exection of a decree, but at the time of sale they did not produce 
the property and evaded the service of notice, held that they could not be guilty of 
criminal breach of trust inasmuch as they did not misappropriate the property 
or convert it to their own use or dispose of it in any manner contrary to the terms of 
the trust, 16 A, L. J. 600=47 Ind. Cas. 875=19 Cr. L. J. 975. No offence under this 
section is committed when he mortgage, after payment of mortgage money does 
not return the bond. 22 C. W. N. 1005. Property in respect of which criminal breach 
of trust can be committed must be property of some person other than accused. 
A. L R. 1931 Mad. 235. 

407. Whoever, being entrusted with property as a carrier, wharfinger, 

or warehouse keeper, commits criminal breach 
of trust in respect of such property, shall be 
punished with imprisonment of either descrip- 
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and shall also be liable to 


tion for a term which may extend to seven years, 

“”scopa-Tho.c .h, 

“o sucVp.,1.,. 

sets ashore, intending to “’^^P^’^ujl ' orooertv fs Intrusted to a person as a carrier, 

Morgan and Macpherson zt% Whej^^P^perty 

ilil somrof lire pt'e^y could not be accounted for by him. 9 Bom. J;, ^ 

n ' Warrant Not-b ail able Not*conipounclab*e Ttiabie 

4C8. Whce,.,bein8ad.*™^^^^^^ 

ckr “ot ^ JdoS SS?rlJrtVcommi?s criminal breach of 

is some special trust, as where the he is appointed to collect 

properly hif®|mployL.'’ The criminal misappropriation by such 

money and to pay it over to nis employ offence here made punish- 

person of the particular properly . «« ny by a servant when the 

able in the same manner as the taking ol master s property y service or employ- 

J^pSy ..ken is « i. bUpob.M™» or ctory m 

ment, as the theft by “cmal * TT„(jer this section the intention of the accus- 

house.—il^'ori'irw 36^ 26 Cr. L. J. 1149. Presumption of 

ed to misappropriate is sufficient J ’ servant'failing to properly account 

criminal misappropriation can be ra se g ^ working part- 

s,«.r.Tor 

SootLufphedtokahwa^ ^"here 

will be renewed at the cost of such servant the commci is ^ 

is necessary. Sslnd. Cas. 372«26 Cr. . h 53 - • accused was to 

under this section IS committed, even wnere uic dut ^ Pr T T 
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1928 Bom. 557 ; 1928 Lah. 926. 

■ SceThe employer bad taken a bond for the amoums ? Weir 465. On 
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of trust under s. 408, a count based upon a general deficiency was struck out of the 
indictment by the presiding Judge after consultation with the Chier Justice. 24 I93- 

A servant received^from his employers a firm in Calcutta, some bags of waste paper 
with an order to take them to their yard and there to burn and destroy P^|- 
The servant instead of destroying them brought some 

^^Wthat the act committed by the accused did not amount to an offence under s 40S. 

29 C. 489. Where a clerk of a Co-operative Bank received moneys from some of the 
members of the bank with instructions to pay the said sums to ’ 

but, instead of so paying the amount to the said bank, became a member of the 

society and took a loan from the society which 

he could not be convicted of an offence under s. 408 L P. Code, simply because he 

disobeyed the instructions of the members, as there was no evidence of an 
to misappropriate the amount to his own use. 117 Ind. Cas. 632-30 Cr. L. J. ai2- A. 

I R IQ’9 Pat. 506. Mere retention of money or mere failure m return it does not 
liecessarity raise a presumption of dishonest inisappropriation.^ ?he 

payment vvas delayed is no ground for imputing a criminal J^?"Sh the 

ingredients of the offence of criminal breach of trust are somewhat broadly stated 
th?re can be no doubt that the section was intended to pun mb an offence of ^hiA 
dishonesty is the essence. A. I. R. 193 ° Oudh. 321 = 7 O. W. N. 556-1930 Cr. C. 

725. Wliere servant receives sums for master and neither pap -f, pTt T 

accounts for them he is guilty of misappropriation. Cn L. |. 

222= 102-’ Cr C. 222 = 9 o. W. N. 216=6 Luck. 43|:=A. I. R. i9o2 Oudh. 145. 
^Vhere'prosecution is out-come of dispute ^^ing lialnlities of conv.ctmn 

under section 408 cannot be sustained. A. I. R. 1931 Pa • J 59 - i 93 i ci. C. 399 
120 Ind. Cas. 833. Cheque is property. A. I. R. 1930 All. 449 = 193 ° A. L- J- 849- 
n? lud Cas 389. It is not necessary for the accused to shovv exactly what has 
be^me of the^ missing property he was entrusted wit^ ^It is ChaJgel 

credible account of its disappearance. 35 Cr. L. J- 849 - A. R- ’ 5 ^^ jl'p 

of falsification and embezzlement can be linked together. A. I. R. 1931 Pat. 349 12 R. 

L. T. 696=32 Cr. L. J. 1026=133 fad. Cas. 460. 

Where in a trial for one offence under s. 908 I. P. Code with regard to a gross 
sum^dd to hav^been misappropriated within a year and composed of items more 
than three in number, the Judge instead of inviting verdict in respect of charge under 
s 208 asked the jury to give their verdict in respect of thepharges as laid against the 
Several items and the jury returned a verdict of guilty as regards 
some of its items only and not guilty as regards others and the Judge convicted the 

raSidn' £ R”%3o'c1f™7 -.9^ cr£. Sr Th.US 

1 f *iia/^ fA Annlv tlipm. as directed and be was charged under s. 4o^» b P. 

the offenP? Bom"L'’R iijo^^ LossTo' one person owing to misappropriation by 
Setet ca. to nLppfe^^^^ .0 offence Committal .nde, s. ,.S. fm 

r.„d,«fl,3nrfl_rovni2able— -Warrant— Not-bailable—Not-compoundable— Triable 

byComfofse 1 si;n%eSencyMiistr^^ or Magistrate of the first or second 

409 Whoever, being in any manner entrusted with firoperty, or with ai^ 

dominion over property, in his capacity of a pub- 
Criminal breach of trust by jj,, servant, or in the way of his business as a 
public servant, or by banker, merchant, factor, broker, attorney, or 

merchant, or agent. agent, ’ commits criminal breach of trust in res- 

nect of that property, shall be punished with transportation for life, or with 
imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Scope -The criminal breach of trust which is here punishable is committed only 
when the banker, merchant, etc, is entrusted in the way of his business with pto- 
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perly or with documents which give him dominion over property^ and not otherwise. 

It seems that the property must be entrusted to him in siu:h manner thai he^be*- 
■ comes ■ subject,, by contract, ■ express- or implied, or by force of low, to a certain duly 
in regard to it. A factor or agent who sells the goods of his employer and receives 
the money on his behalf, if he commits a criminal breach of trust by dislmaeslly 
'.misappropriating his principaPs money': will be punishable under this section. But 
the relation between a banker and 'his customer is not necessarily of the same 
fiduciary kind. The money which- .the customer places in his banker’s custody be- 
comes the banker^'s money ; he may employ it as he pleases and he commits no 
breach of trust even if he puts it in jeopardy ; only he is of course answerable for the 
repayment of the amount which he has received. It seems that a banker would be 
criminally liable under the present section only in case he under-took some parti- 
cular duty (in the way of his business) in relation to the property entrusted to him ; 
as if he received Government Paper or other securities into his custody, under- 
taking to keep them safely, and to receive interest, etc. — Morgan and Macplterson^ 
3^9 5 a. 8B. Fora conviction under this section all the elements laid down as 
constituting the offence must be strictly proved and if the charge is that a worthless 
property has been substituted for a valuable one, it must be positively shown that 
there was some valuable property in the package when it came under the control of 
the accused. 41 C. L. J. 87 = 86 Ind. Cas. 38 = 26 Cr. L. J. 662 = 29 C. W. N, 26o = A. 

I. R. 1925 Cal. 501. To make out an offence under this section a crhiiinal intention is 
necessary and this is a matter of inference from the facts proved. But it cannot be sus- 
tained in respect to the acts from an agent. 87 fnd. Cas. 962 = 26 Cr. L. J. 1042 = A. 
h R* 1925 Oudh. 675. If the property under the control of the public servant 
disappears and his connection with the conspiracy is proved, conviction will follow, 
even when there is not the slightest evidence of any money having been received 
by him. 28 O. C. 230=88 Ind. Cas. 830=26 Cr. L. J. 1217. When a post master 
recivedaV. P. letter and banded over the same to the addressee without getting 
payment on or before 20-10-25 and then altered his account so as make it appear 
that he only handed it over again on 24-10-25, heldy that he was guilty of criminal 
breach of trust and falsification of accounts in the absence of proof by him of the 
absence of dishonest intention. 102 Ind. Cas. 488 = 28 Cr. L. J. 552 = 52 M. L. J. 
703.^ Where it was found that the accused was a tax-daroga and cashier of the 
Municipality that the amounts which he is said to have embezzled were received by 
him and that he failed to account for them, lield^ that all the elements constituting 
an offence under this section were present. 45 C* L. J. 207 = 28 Cr. L. J. 469= A. 
I. R. 1927 Cal. 409. A conversion is none the less a conversion because no cash 
passes. II Lab. L. J. 384=118 Ind. Cas. 650 = 30 Cr. L. J. 954. 

General deficiency. — A person accused under this section might be legally 
convicted of the offence defined in that section in respect of a general deficiency in 
the accounts. 18 A. 116 ; 17 A. 153. 

Dishonest — When a person misappropriates to his own use property that does 
not belong to him, the misappropriation is dishonest even though he intended to 
restore it at some future lime. L. B. R. (1827-1892), 505. The prosecution is not 
bound to prove the actual mode of misappropriation, 8 Ind. Cas. 687. 

Public servant. — A naib nazir is a public servant. 2 N. W. P. 298. A police 
servant is a public servant. U. B. R. (1892-1896) Vol i, 253. 

Procedure. — Cognizable — Warrant — ^Not-Bailable — Noi-compoiindable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 

Cases. — The prosecution is not bound to prove tbe actual mode- of misappropria- 
tion of the money- 8 Inch Cas. 687 = 8 A. L. J. 88=11 Cr. L. J. 699 Where it was 
alleged that the first accused who was employed by a firm to sell cerain bags and 
make over the sale- proceeds to a creditor of the firm, sold the bags, and that he and 
the second accused together misappropriated the money with a view to cause wrongful 
loss to the firm and gain to themselves. Held that the allegations, if proved, would 
make the two accused guilty of the offences of criminal breach of trust and criminal 
misappropriation and that the complaint ought to have been dismissed. 9 M. L. 
;-T-'332«i2'^CrAL.J,a23=9.In'd. -Cas. .726=1911 M, W, N. 125. Where the 
, managing director of a bank misrepresented to the share holders as to the real state 
V of the bank and induced them to declare a dividend of 6 per cent instead of 3 P- 
he is; guilty under this , section. 23 ,P. 'W. R, 1915 Cr. = 3:67 P. L. R. 1915 = 16 Cr. 

Ittd, ^Cas, 105. Where a clerk entrusted with the document in 

in his custody stealthily to a person entitled to it, 
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lie commits an offence under this section as the Government by this action is 
deprived of its fees. 27 A. 260. Where the accused, a revenue patel» who received 
from Government small sums of money to be paid over as temple allowances, took 
formal receipts from the person to whom those payments were to be made, and 
forwarded those receipts to the authorities in due course, but the money was not 
paid over to the person entitled to receive it, as they were willing to trust him ; held 
that the accused had fulfilled the trust reposed in him hy the Government, and that 
he was not guilty of an offence under this section. 10 B. 256. A kammgo appointed 
to collect rents for the Maharajah of Benares and teceiving his salary through the 
Government is punishable under s. 409 of the Penal Code for criminal breach of 
trust. A. W. N, 1884, 105. Section 409 does not require that property in respect 
of which criminal breach of trust had been committed, is to be the property of 
the Government but only requires that it shall be entrusted to a public servant in his 
capacity as such. 2 C. L. R. 515 ; see also 8 Cr. L. J. 160=1 S. L. R. 38 Cr. Where 
unclaimed rice lying at the Kidder pore Docks was advertised for sale, but before sale 
it was condemned as being in a rotten condition and was handed over to the 
Superintendent of the Health Department of the Calcutta Corporation ; Held^ that 
the latter had not committed the, offence of criminal breach of trust by selling the 
property and retaining the sale proceeds, instead of destroying it. 2 C. W. N. 216. 
The owner of an estate, on assuming management thereof, is competent to prosecute 
a servant of the Court of Wards for criminal breach of trust committed during the 
management of the estate by the Court. 5 C, W. N. 248. A government servant 
cannot be convicted under this section for taking advances fiom cash in his custody 
where there is a long standing practice to that effect. 39 P. L. R. 1902. Offence of 
misappropriation in respect of several items may be joined with chage of falsification 
which is one of series of acts. A. i. R. 1935 Cal. 312. But where six items of 
money were embezzled by six different persons they constitute six different offences 
and one single trial afler framing of one single charge is a defect which cannot 
be cured by S. 537. Cr. Pro. Code. A. I. R. 1935 Otidb. 273. 

The accused a petty officer in the Salt Department, was empowered to sell salt 
at reduced prices to fish curers (ticket-holders). The charge against him was that 
he really bought salt for himself at reduced rates, entering^ the sales in the Govern- 
ment books as if made to ticket holders, thus defrauding Governrnent of the 
difference in the price of the salt. Held, that the officer was guilty of the 
offence of criminal breach of trust by a public servant, i Weir 467. 

Where a branch firm employed purchasing agents who, in their turn, employed 
the accused as their servant, and where the purchasing agents were charged 
with criminal breach of trust as agents under s. 409. servant for criminal 
breach of trust as servant, held that the servant could not be convicted of the 
offence as he was not the servant of the firm, the purchasing agents having taken 
the whole responsibility, as no specific amount had been proved to have been 
embezzled by him and as he has not been proved to have abetted the purchasing 
agents. 2 P. R. 1906 Cr. = 9 P. L R’ 1902. \yhere a village shroff, whose duty 
it was among other things, to assist in collecting the revenue, received grain from 
certain ryots and, in return, granted receipts for the public revenue, as if for 
money received, held ihdX the shroff could not be convicted of criminal breach of 
trust of the grain so received in as much as the accused were not authorised to 
receive the public revenue in kind, and as the party who so delivered the gram 
did not thereby discharge himself from liability to revenue, i Weir 465 = 4 
M. H. C. App. 32 ; see also i Weir 466. In a case of criminal breach of trust 
where the accused pleads that he has accounted to the complainant aad paid the 
balance of the money, the burden of proving non-accounts and non-payment is 
on the prosecution and not on the accused. ^ Rat. Un* Cr. C. 86 q. 

Under the provisions of s. 497 a Magistrate has no power to grant bail in 
cases failing under s. 409 Penal Code. 1930 Cr. C. 1151 = A. I. R. 1930 Rang. 835, 
Paymentof amount alleged to have been embezzled is no evidence of the offence 
A. L R. 1930 Oudh. 324=7 O. W. N. 564. An offence under this section ^cannot 
be committed in respect of immovable property. 8 Rang. 13= 1930 Cr. C, 590= 
A. L R. I93Q Rang. 158. In the case of temporary misappropriation of funds of 
society by its secretary with the knowledge of its members is only a technical 
offence and benefit of doubt should be given to the accused. 12 Lab. L, J. 165= 129 
Ind. Cas. 286=32 Cr. L. J. 274 = A, I. R. 1930 ^045* A person who is the 

manager of the firm cannot beheld criminally liable for breach oi trust ’.vhere 
there is no personal entrustrnent of goods to him out to the firm in respect of 
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which the offence was alleged to have been committed. A. I. R. I93<'> Rang. 
^■52 = iQw Cr. C. 1168. Entrustment of goods creates trust on sale proceeds 
also. A. I. R. 1932 Sind. 169=34 Cr. L. J. 5 ' = i932 Cr. C. 733= i40 hid. Cas. 
647. Prosecution must prove from misappropriation. Onus never shifis. 1933 t.-- 

1375 = A. I. R. 1933 Cal. 800. Accused is guilty in case of shortage of goods and 
falsification of accounts by accused. 143 Ind. Cas. 318 = 1933 A. L. J. 479= ^033 
Cr. C. 6s9 = 34 Cr. L. ]. 574 = A. I. R. 1933 Cal. 356. Public servant is responsible 
for proper expenditure of money not having dominion over it. A. I. R. 1933 Ondli. 
387 = 10 O. W. N. 807=1933 Cr. G. 10S8. Where accused is charged with 
criminal under section 409 and plea of payment to wrong persons under 

misapprahension is taken, evidence of other transactions of conversion of money 
to personal use is not admissible. 142 Ind. Cas. 274-1933 i97 = 34 p^'* J- 

294=A.r R. 1933 Cal, 136, In case of offence by an agent, agent can be triect 
at place to which he is bound to make remittance. 139 Ind. Cas. iS9^33 Cr, L. j. 
711== 1932 Cr, C. 403=1932 A. L. J. 269 ; see also A. i. R. 1933 Lab. 559““ 34 
Gr. L, J. 902= 1933 Cr. C. 817. 

Where there is absence of intention to misappropriate money belonging to 
principal an agent cannot be prosecuted for criminal breach of trust A. L K. I9_30 
Pat 221= 1930 Cr. C. 429. Where money drawn by the Principal of _ a scnooi tor 
payment of bill due to a particular firm was under his order appropriated towards 
the payment of another bill due to the same firm, held, that it may be a serious 
irregularity in the eyes of the Audit Officer but that it did not amoum to an onence 
under s. 409 I. P. Code. A. 1. R. 1930 Oudh. 324 = 7 O. W. N. 564. The law always 
regards criminal breach of trust by person in charge of public moneys as one of 
a specially serious nature. 106 Ind. Cas. 337 = 29 Cr. L. J. f. . In cases of criminal 
misappropriation the onus lies on the prosecution to prove not only that money uas 
paid to the accused in trust but also that he did not apply it for the purpoee lor 
which it was given. A. L R. 1928 Lah. 3B2. Section 409 of the Penal Code can not 
be construed as involving that any head of an office who is negligent m seeing that 
the rules about remitting money to the treasury are observed, is /pso/aaa guiity ot 
the offence of criminal breach of trust. 30 Bom L. 624=111 Ind. Cas. 730 — 29 Ur. 
L* J. 922. Where the offence of embezzlement was ex Jiypothest complete long 
before anything done subsequently to help the real offender to conceal the embezzle- 
ment it might be punishable under some other section but does not amount^ to abet- 
ment of the offence under s. 409. A. 1. R. 1928 Lah. 382. A Kabuhyat provided that 
a should realise rent and pay the same to the Government and that on 

failure to do so the Government should realise the same from the moujadar 
surety according to the law prescribed for the realisation of arrears of rent. I he 
moujadar collected certain amounts but did not remit the same to the treasury with 
the result that he was prosecuted under s. 409 1. P. Code. Held that the position or 
the was that of a lessee that the sums should be realised as arrears or 

rent and that the criminal prosecution was not maintainable. 47 T. f. 442=110 

Ind. Cas. 97 = 29 Cr. L. J. 64i = A. I. R. 1928 Pat. 43- ^ Public servant can be 

convicted under s. 409 without the slightest evidence of any money having been 
received by him. If property under his control disappears and his connection with 
the conspiracy is proved conviction will follow. 88 Ind. Cas. 830=^:20 Cr. L. J. 1217. 
Where lamborder having collected part of land revenue deposited it with a 
banker, as tahsildar did not accept only a part, after a fixed date,^ there is no em- 
bezzlement and section 409 does not apply. 131 Ind. Cas. 910=32 Cr. L. j. 8ix = A. 
I. R. 1931 Lah. 468. On a charge nnder s. 409 prosecution need not prove m 
what manner the money alleged to have been misappropriated has actually been 
spent by the accused. 59 C. L. J. 306=38 C. W. N. 467 = 35 J- 1279 = A. L R. 
1934 Cal. 532. This section does not include an intention to misappropriate at 
some future date. A. I. R. 1934 Lah. 843=1934 Cr. C. u83=A. L R. 1934 Lab. 
419=152 Ind. Cas. 615. A servant acting within the scope of his employment 

cannot in order to defraud his master set up breach of his master’s regulation in 

his own favour : 35 P. L. R. 649= 1934 ioo3 = A. I. R. i934 Lah, 677. 

The accused was employed as agent for collection of taxes by the Union 
Committee. He was to take 10 per cent, of the collection as remuneration and to hand 
. over the balance to his master or to pay the money into the treasury, no period being 
fixed for the letter purpose- He was convicted on a charge under s. 406 I. P. Code for 
having failed to acount for a certain sum of money collected by hini. Held^ that as 
, the accused was entitled to deduct his remuneration from the collections and as no 
period was fixed for payment into the treasury a charge of criminal breach o trust 
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could only be maintained after an adjustment of accounts. 56 Ind, Cas. 669 — 21 
Cr. L. J. 509. The accused who was a sub-Post Master was asked to make pay- 
ments for some cash certificate. The value of cash certificate was Rs. 82-2-6 and 
this amount was paid by the Government for payment to the certificate-holders. 
The accused paid them Rs. 7-3-6 each and himself appropriated the balance. Held^ 
that the accused was guilty of criminal breach of trust within s. 409 L P. Code. 82 
A 204=11 A. L. J. 93=55 Ind. Gas. 476=21 Cr. L. J.316. In a case of criminal 
breach oftrust by Manager, Court of Wards, prosecution does not lie without 
sanction of Court of Wards. A. I. R. 1931 Pat. 85 . If accused is not entrusted 
with public funds, he cannot be convicted. A. I. R. 1931 Mad. 439. Recei- 
ving commission^ by a Vice-Chairman of a Municipality for ordering goods 
to the MunicipaiiLy is not an offence under this section. 97 Ind Cas. 64 = 
27 Gr. L. J. io88 = A. LR, 1926 Rang. 171. Non-payment of money collected 
by an Amin for a long time after collection is an offence under this section. 23 
L. W.^7i8 = 95 Ind. Cas. 943 = A. I. R. 1926 Mad. 727; see also 27 Cr. L. J. 589 
™A. I. R. 1926 Oiidh, 398. A sentence of imprisonment is obligatory under 
the law for an offence under s. 409. 94 Ind. Cas. 130 = 27 Cr. L. J. 562 = A. 

L R. 1926 Lali. 350.^ Endorsement by owner in favour of Bank of a war-bond does 
not pass property in Bond to Bank, so the Bank is guilty under this section if it 
deals with bond contrary to instructions of endorser. A, 1 . R. 1926 Lab. 385. 
Where the owner of a sewing machine gives it to an agent to be sold for money and 
the la,tter pledges it, it is not open to criminal Court to order the pledgee to deliver 
possession of the machine to the owner on the ground that the agent had exceeded 
his anthority. i Bur. L. J. 45 ; 1923 Rang. 68. An investigation into whether a 
transaction was benami or not should not ordinarily be undertaken by a criminal 
Court and where person honaflde asserts a claim to property which he had trans- 
ferred but over which he had dominion even if it turns out to be unsustainable in 
law, there is no offence under s. 409 unless the claim is a mere pretence. 28 C. W. 
N. 831 = 81 Ind. Gas, 829 = 25 Cr. L. J. 1083. It was proved by as good evidence as 
could have been produced that accused received the three sums in question and, 
up to the time of the prosecution more than a year if he had not paid them over to 
the persons authorised to receive them, he must be presumed to have converted 
them to his own use. 1923 Lab. 363. 

Of the Receiving of Stolen Property. 

410. Property, the possession whereof has been transferred by theft, 

^ . or by extortion, dr by robbery, and properly 

bto en property. which has been criminally misappropriated, or 

in respect of which criminal breach of trust has been committed, is desig- 
nated as stolen property, ‘‘whether the transfer has been made, or the mis* 
appropriation]or breach of trust has been committed, within or without 
British India/* But, if such property subsequently comes into the possession 
of a person legally entitled to 4he possession thereof, it then ceases to the 
stolen property. 

Legislative changes. — Here the words “the offence of' have been omitted by 
Act Xii of 1891 and Act VlII of 1882, The words quoted have been inserted by the 
Indian Penal Code Amendment Act (VlII of 1882) s. 9. 

Principie. — The receiver of stolen property though not strictly a participator in 
the offence by which the property has been acquired, facilitates the commission of 
that offence or at least renders its detection more difficult, by aiding the thief in the 
disposal of the property. But the Code does not treat the receiver as an accessory 
or abettor, or as an offender against public justice. It makes the offence of receiving 
stolen property a substantive offence, and punishes the receiver, not always as it 
punishes the principal offender but with a punishment more or less severe according 
to circumstances. — Morgan and M acpherson. 

Stolen property.— An extended signification is given to the words “stolen 
property/ ' which are used in the four subsequent sections. Not only things which 
have been stolen, extorted or robbed but also things which have been obtained by 
criminal misappropriation or criminal breach of trust are within the meaning here 
ssigned to these words. Morgan and Macpherson^yji. 15 Cr. L. J. 675. Property 
is not stolen property, unless the act by which it has been acquired has been com- 
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mitted either ill British India or elsewhere by a person who is liable to be tried in 

British India for offence committed elsewhere. 5 13. 338. (h. 13.) 

But if such property, etc.— The rules of the civil law applicable to the 
transfer, and acquisition of moveable property, must be consulted to ascertain when 
“stoien property’’ ceases to be so by reason of us coming into the possession ot a 
person legally entitled to the possession thereof’ Suppose goods are found by the 
owner in the pockets of a theft or on his person and the owner takes fit 
goods again into his possession, but afterwards, for the purpose of detecting 
the receiver gives them back to the thief desiring him to sell them as he had sold 
other stolen’ property. These goods having ceased to be “stolen property.^ the person 
who receives^or bnys them from the thief, however guilty is not a receiver of sucn 
property . — Morgan and Macfiherson, 37i- See also 11 P. L. K. 1905; 113 r. l. 
R. 1914- 

Identification.— conviction under this section is not maintainable, miless 
the stolen property is undoubtedly identified. 194 P, L. R. 1912; 

The identity of property alleged to be stolen, but recovered and produced and not 
distinguish^le from the property stolen, may be 

surrounding circumstances found to have existed rather fian by the 

persons able to speak with personal knowledge on the matter. L. B. R. (io93 i9 ;> 

199. 

Theft.— If stolen property is found soon after the possession of a Person wno 
cannot give a reasonable account of the way by which he became possessed of 1, 
it is fair to presume that he himself is the thief. If the evidence leaves 
whether the accused is guilty of theft or 7 n 

adiudged guilty and punished under s. 72. Morgan and Macpherson, t,] 3 , i L- B- 
R^39.^ The presumption arising from the possession of stolen property is one w^iCh 
is strengthened, weakned or rebutted by concommittant circumstances, such as the 
length If time elapsing, vicinity to the spot, nature of 

of the accused. Morgan and Maepherson, 373 5 .23 W. R. Cr. 16. A mis^^ g 
bullock cannot be stolen within the meaning of this section. 30 Cr. c. j. iipo - 
119 Ind. Cas. 863= A. I. R. 1939 All. 917. 


411 . 


Whoever dishonestly receives or retains any stolen property, 
knowing or having reason to believe the same 
Dishonestly receiving stolen stolen property, shall be punished with 

property. imprisonment of either description for a term 

which may extend to three years, or with fine or with both, 

Beceives.— There must be a taking into his possession of the “stolen property” 
by the receiver ; but a manual possession or a touching of the property is not essen- 
tial to constitute a receipt of it. If the stolen property has come under the control 
of the receiver, as, if it is in the hands of a person whom he can command 
to it, he has received \i— Morgan and Maepherson, yi\. In the case of dishoiiest 
receiving the offence is complete when the stolen property is received the receiv ci 

knowing or having reason to believe at the time that the property was stolen pro- 
nertv 0 C. W. N. 1027. The production of railway receipt of gonds establishes 
possessiL of the accused. 14 Cr. L. J. 318=19 Ind. Cas. 1006=40 C. 990. Where the 
stolen property was found in a room belonging to joint family, the possession of the 
articles was presumed to be that of the managing member. 29 A. ciQo”-' A, . i - 

1907, £07=6 Cr. L. 23 ; see also 22 A. 445 • 5 N. W. P. 120 ; i F. L. T. 
Ind,Cas.34i=2i Cr. L. J. 757 5 22 0. C. 256=54 Ind. Cas. 348=21 Cr. L. J. 40, 
but see 14S Cas. I3=I933.A. L. J. 1338 = 34 Cr. L. J. 93p=A, I. I933 AU. 4j^ 
Criminal possession can be joint. 1933 Lah. 148=34 1. L. K. 576 = 34 Ci. L,. J, 004 
34 P. L. R. S7A 

Retains.— If a “stolen property" has been brought without permission to the 
house of a person who retains it after he becomes aware that it has been stolen, he 
will be punishable under this section. Morgan and MdcpJierson, 371 5 19'2 hi.- W. IN. 
■: .362 ; 31 P. R. 1879 Cr ; 21A. L.J. 836 ; 44 M. L. J. 243. Where considerable 
time elapses between the theft and the discovery of the stolen article p^session 
, by itself does not require any explanation. 1912 M. W. N. 529 ; see also 57 C. L. j. 
a 5ffeT933 Cr; C.' 958= A. L, R. 1933 Cal. 594 5 A. I, R. 1933 All 893 5 A. I. R. i93' 
■ Pa«84r;32;er,.l4.-j:6i4=?? p. L.T. 1350. 
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Stolen property.-— Where there is no evidence to show that a certain property 
has been actually stolen, a conviction under s. 41 1 with* reference to such property, 
is not valid. 2 N. W. P. 187 ; 8 P. R. 1867 Cr. 13 P. R. 1867 ; Rat. Un. Cr, C. 416 ; 
35 Ind. Gas. 488, 19 N, L. R. 176 — 244 Cr. L. J. 960 ; 50 C. 564=72 Ind. Gas. 372 ; 
97 Ind. Gas. 664. Bull set at large on the death of a relative is not property. 9 A. 
348= A. W. N. 1887, 73. It is not correct for conviction under this section that there 
must te proof of theft. 96 Ind. Gas. 869=27 Gr. L. J. 1013. 

Believe.—The word “believe’’ is a very much stronger word than “suspect’’ and it 
involves the necesssity of showing that the circumstances were such that a reasonable 
man must have felt convinced in his mind that the property with which he was dealing 
must be stolen property. 17 Cr. L. J. 25 = 32 Ind. Gas. 153 = 31 Cr, L. J. 969=A. I. 
R. 1929 Oudb. 213 ; see also 134 Ind. Gas. 401 = 32 Or. L. J. 1 184=8 O. W.' N. 517' ; 
134 Ind. Gas, 401 = 8 0. W. N. 517 = 32,, Cr. L. ’ J. 1184=6 Luck, 658 = 1932 Cr. C. 
592= A. I. R. 1932 Oudli 25. Where neither receiving nor retaining of stolen property 
by accused is proved, accused need not prove absence of knowledge or belief that 
property was stolen one. A. L R. 1933 Sind. 359= i933Cr. C. 1335, 

Knowing or having reason, etc. — The Receiver should know or have 
reason to believe the goods to be stolen, but it is immaterial whether or not he 
knows who stole them. The offence made punishable is not the receiving stolen 
property from any particular person, but receiving such property knowing it to be 
stolen. The receiver must have a dishonest intention, but whether he takes the 
goods for some purpose of profit or gain to himself, or merely to assist the theft 
or in order to conceal them, this taking cannot but be intended to cause wrongful 
gain or wrongful loss, and is therefore dishonest.— Macphenon^ 372 ; 
19x3 M. W. N. 696 I A. W. N. 1898, 70. 

Guilty knowledge.— In order to sustain a charge of dishonest receipt of stolen 
property “guilty knowledge" at the time of the receipt is necessary, i Weir. 469 : 
4 M. H. C. App. 42 ; 2 Cr. L. J. 189. A. W. N. 1883, 17. There can be no hard 
and fast rule as to time, within which the stolen article should be found with accused, 
to hold him guilty of being in possession of stolen articles but two and a half months 
after a dacoity is not a long time. 103 Ind. Gas. 62 = 28 Cr. L. J. 638 = A. I. R. 
1927 Oudh. 277. Mere suspicion on the accused's part that property was disho- 
nestly acquired is not enough to make person guilty under this section. A. I. R. 
1938 Cal. 264. In cases of long lapse of time between theft and discovery of 
stolen property, the onus to prove innocent possession is not on the accused. 1928 
Lah, 687. Mere suspicion is not sufficient. A. I. R. 1935 Oudh. 337. 

Proof.— To support a charge of receiving stolen property, the prosecution 
must prove, ist, that the property is ‘‘stolen property,” that is, that it comes 
within the definition of s. 410, having been obtained by some one of the 
offences there mentioned; 2nd, the receiving or retaining of the property by the 
accused person ; 3rd the guilty knowledge of the. accused. His dishonest purpose 
may be inferred if the above matters, are satisfactorily proved and left unex- 
plained. As to the proof of the receiver’s guilty knowledge, from the caution 
necessary in this sort of traffic, it must often happen that no express disclo- 
sure is made to him, and yet he knows the property to have been stolen as well 
as if he had actualluy witnessed the theft. In this, as in other cases, it is sufficient 
if circumstances are pi*oved which, to persons of ordinary understanding in the 
situation of the accused person, must have led to the conclusion that the property 
was stolen otherwise dishonestly acquired. Thus, if ornaments, bundles of 
clothes of various kinds or moveables of any sort from persons destitute of property 
and without any lawful means of acquiring it, and especially it it is ppved that the 
property was brought at untimely hours and under circumstances of evident conceal- 
ment, it may well be concluded that it was received with a full understanding of the 
guilty mode by which it has been acquired. And this will be still further confirmed, if 
it appears that the property was purchased for a sum far below its real value, or was 
concealed in places not usually employed for keeping such property, or if the marks 
on it are effaced, or if false or inconsistent stories ate told as to the mode of its 
acquisition. Another circumstances from which such guilty knowledge may be 
inferred is that the property has been received from a notorious thief or one from 
whom stolen property has, no previous occasions, been received . — Morgan and 
Macpherson.yjZ I A, W. N. 1883, 17. Before a conviction, can be had under this 
section the possibility of the accused having obtained the goods of which he is found 
in possession by legitimate means must be excluded. 62 Ind. Gas, 867. 
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Where the ouiy facts proved are, that certain stolen property was given to the 
accused by a third person to raise a loan on that the accused raised a loan and thiu 
the accused had similar dealings with such third, person hdd^ that the last matter 
was irrelevant and that the evidence was insufficient to prove dishonest intention. 
A. W. N. 1885, 27, Where a person is charged _ with receiving or being in possess- 
ion of property alleged to have been stolen, an important factor is the value of the 
property and as to this the Court should insist on having direct evidence as the 
accused is entitled to have some sworn testimony of value which he can cross-exa- 
mine. 56 Ind. Cas. 856-.21 Cr. L. J. 552. The finding of the Appellate Court, viz, 
“The evidence to implicate the accused is that they were all in a house one day 
disputing as to what was to be done with the booty and a dozen pepole were seen 
discussing as to how the booty was to be divided*’ is sufficient to sustain a convictton 
under ss. 411 and 4U h P- Code. 7 Pat. L. T. 567 = 27 Cr. L. J, Ind. Cas. 

705. It is for the prosecution to prove that the accused received the property ctis- 
honestly. 29 Cr. L. J. 594. 

The mere fact of possession of stolen property is not in all cases sufficient to 
warrant the inference that the accused was in possession of it dishonestly and to 
cast upon him the onus to displace the inference of dishonesty. 122 Ind Cas. 556 
= 31 Cr. L. J. 437 = A.. I. R. 1930 Pat. 353. Possession of stolen things nine months 
after loss does not amount to possession soon after theft. A. I. R. i93^ Pat. 85. 
A man who is in possession of stolen goods soon after the theft may be presumed to 
be either the thief or has received the goods knowing them to be the stolen unless he 
can account for his possession. 149 Ind. Cas. 31 = 35 Cr. L. J. ^47 ^934 Cr. C. 512 — 
A. L. R. 1934 Rang 80 ; see also A. I. R. I934 Oudh. 399= C. W. N. 905= 1934 Cr. 
C. 1324*35 Cr. L, J. ii3o=:i5o Ind. Cas. 845. Court may draw presumption if 

accused is' not able to account for his possession, But onus of proving ingredient 

of offence under section 41 1 is on prosecution and does not shift to accused. A. 1. 
R. 1933 All. 843 ; see also A. I. R. 1933 All. 461*1933 Cr. C. 76i = 34 Cr. L. J. 
1018*145 Ind. Cas. 609. 

Cases. — The only evidence against an accused person that, in the presence of 
several persons, he pointed out a part of the stolen property buried m a ^ave 
yard, is insufficient to establish his guilt under s. 411. ^ 32^?. W. R 1913 
^15 P. L. R. 1913*21 Ind. Cas. 474 1 see also A. W. N. i895» 229 ; 13 Ind- 
Cas 220; 17 A. 576; A. W. N. 1881, 94 J i5 C. Sn ; 9 Cr. L. J. 52-19 M. 
L. J. 301 ; 92 P. L. R. 1902 ; 3 Bom. L. R. 187 ; 24 O. C. 294* 73 Cas. 
331 ; n Lab. L. J. 439 ; A. 1. R. 1934 Sind, 159-28 S. L. R. 4i = i934 Cr. C. 1261. 
A. I. R. 1933 Sind. 352*1933 Cr. C. 1180. Whether the fact of the accused pomting 
out stolen property is or is not evidence of possession is a question of fact. 126 

Ind. Cas. S3*A. I. R. 1930 Sind. 168. Where all that is proved against the 

accused person is that he is receiver of stolen property knowing it to be stolen, 
and the evidence falls short of showing that this offence, of receiving was a 
repeated offence, Md that the conviction of the accused as having received the 
property of a particular person is bad in 'aw. 9 A. L. J. 370= 13 Cr. L. J. 254— 
14 Ind. Cas. 606. In the absence of conclusive evidence of guilt an accused can- 
not be convicted under this section where the circumstances are gravely suspicious. 
10 C. W. N. 219*3 h. J. 195. It is enough for the prosecution to prove 
facts which justify the inference that the accused either dishonestly received the 
property, or having received it honestly dishonestly retained it. 15 ^^^9 

Cr. Where stolen goods apparently of two thefts are found on an accused 
person at one and the same search and there is no proof of two distinct acts of 
receiving, he cannot be convicted of two offences under s. 41 1 L P. Code. 4 P. W. R. 
1907 Cr.*5 Cr. L. J. 122 ; S. C. 167 Oudh ; 15 A. 317 ; see also 142 Ind, Cas. 884= 
34 Cr. L J. 458*34 P‘ L. R. 433- J932 Cr. C. 921* A. 1. R. 1932 Lab. 615. Failure to 
disclose names of theives is not sufficient ground for conviction under section 411. 
145 Ind. Cas. 284*1933 Cr. C. 881*34 Cr, L, J, 9S7*A, L R. 1933 I-ab. 596. 
Sale of ornaments after more than a month after theft does not in itself lead to 
inference that they were proceeds of theft. A. I. R. 1933 Lab. 987 Where accused 
is found with sfokn article within twenty-four hours of the theft and the accused 
refuses to disclose the name of the person from whom he received it without 
assigning any reason, guilty knowledge can be presumed. 9 O. W. N. 1169; 
,,.,rsee,als0' A, L R» 1933 1 Oudh/, 53-d933 Cr, C. 93-9 O. W. N. 977-34 Cr. 
loi. ^ 

. Where the stolen article is of an ordinary make and there is nothing peculiar 
in it, the uncorroborated evidence of the complainant of an ordinary position alone 
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as to its identification is not siifficient for finding that it does not belong 
to the accused, specially where it has been equally contradicted by a witness 
on the other side. 22 P; W. R. 1912 Cr.= is Ind. Cas. 971 = 13 Cr. L. J, 555 ; see 
also, I Pat. L. T. 727 = 21 Cr. L. J. 673= 57 Ind. Cas. 913. The mere fact that a 
person was in possession of a stolen animal and he sold it to another is not in itself 
sufficient for _ his conviction under this section, and his denial of having any 
connection with the animal does not prove his guilty knowledge, especially when 
there is some enemity between the alleged vendor and the vendee. 34 P. W. , .R. 
1914 Cr. = 229 P. L. R, 1914=15' Cr. L. J. 654=25 Ind,. Cas. 983. A person who 
has obtained possession of property by criminal breach of trust is liable to be 
punislied for the breach of trust only, but not for an offence under s. 41 1. 2 N. 
W, P, 312. The fact that a person is in possession of stolen property and does not 
account for it is, although suspicious, not sufficient' to convict him of an o0ence 
imder s. 41 1 = 6 A, 224= A. W. ' N. , 1884, 5S- ' Possession of Currency Notes of not' 
large value a year and a half after their theft, is not in itself evidence of any guilty 
knowledge on the part of the possessor so as to support a conviction for dishonest 
retention of stolen property. In such a case, tlie fact that the accused gave a 
false explanation of his possession is not sufficient to warrant his conviction. 
" 191:2 M. W; N. 362 = 11 M. L. T.i86=i5 Ind. Cas. 315=13 Cr. L. J, 475. It is not 
sufficient to show that the' accused' person was careless or had reason to suspect 
that the properly was stolen or that he did not make sufficient enquiry to ascertain 
whether it had been honestly acquired. 29 B. 449=7 Bom. L. R. 527 = 2 Cr. L. 

, J. 480. 

The offence of receiving or retaining stolen property is not one of those offence 
mentioned in s, 562 of Cr. Pro.Code, as it is punishable under s. 41 1 or s. 414 I. P. Code 
with more than two years’ imprisonment. 2 Bom. L. R. 343. The accused purchased a 
shop-keeper's weight from a begger boy without making any enquiry of the boy. Held 
that these circumstances did not justify the inference that the accused either knew 
or had reason to believe that it was stolen property. 5 Bom. L. R. 877. A person 
receiving property which is not stolen, but erroneously believing it to be stolen, is not 
guilty of an offence under s. 41 1. Rat. Un. Cr. C. 389; The mere fact of possession 
of stolen articles, not of an unusual character and such as easily pass from hand, 
to hand, does not justify a conviction under s, 41 1 of the Penal Code. Rat. Un. Cr. 
C. 594. But the possession of stolen property, immediately after it has been stolen, 
affords a strong presumption, that the person in whose possession it is, is either the 
actual thief or a receiver with a guilty ^ knowledge ; and the presumption is strengt- 
hened, if the person, in whose possession the stolen property is, fails to give a satis- 
factory account of the manner in which he acquired such possession or gives a false 
account, or gives accounts which are contradictory, or if the property is secreted, ii 
C. 160 ; 13 M. L. T. 30 = 7 Cr. L. J. 30 ; i Weir. 477 ; 12 C. P. L. R. Cr. 51 ; 17 Cr, L. 
J. 179 ; 1922 Lab. 80. Where the disappearance of a document from records of an 
office and substitute of a forged one in its place were proved and the genuine docu- 
ment was found in the possession of the accused, the^ sevant of the person to further 
whose civil suit the substitution was made, held, that it^ would raise a presumption 
that the accused was retaining stolen property with a dishonest intention. 21 C. 328, 
In order to convict a person of an offence under s. 41 U h P. Code, on the presumption 
of guilt arising from the possession of stolen property, the possession must be exclu- 
sive as well as recent. 15 P. R. 1889, Cr. Retention of property criminally mis- 
appropriated is not dishonest retaining of stolen property. Where a person takes 
possession of property not in the possession of another person, he does not, by that 
act alone, commit an offence. 1 5 P. R. 1889 Cr. Act or ommission under s. 41 1 and 
Arms Act s. 19 is not the same. 145 Ind. Cas. 609=34 Cr. L. J. 1018= 1933 A, L, J. 
523=1933 Cr. C. 761 = A. L R. 1933 All. 461. Where three accused were in posses- 
sion of stolen revolver at various times. Conviction under s. 41 1 or s. 414 is no bar 
to conviction under Arms Act, s. 19 (F). A. I. R, 1933 Oudh. 470= 1933 Cr. C. 1393= 
146 Ind. Cas. 354. Where accused was charged under s. 302 1 . P, Code alone, con- 
viction can not be altered into one under s. 41 O. W. N. 4 ^b= I 933 Cr. C. 693 
= 8 Luck. 518 = A. L R. 1933 Oudh. 315. Where a village Magistrate is charged 
with offence under s. 411, sentence under s. 197 Cr. Pro. Code is not necessary. 143 
Ind, Cas. 102 = 1932 M. W« N. 1075 “^933 Cr. G. 373*^34 Cr, L. J, 326= A. I, R., 1933 
Mad. 270. 

To constitute dishonest retention, there must have been a change in the mental 
element of possession (possession always subsisting dnlmdelfaclo) from an honest 
to a dishonest condition of the mind in relation to the thing possessed. 18 P. R. 
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1884 Gr. Being* in possession- of stolen property with the knowledge that ii 
stolen is not an offence ■: under s. 411 J. B. Code, though it may be evidence ol 
such an offence or of theft 46 P.'R. 1S87. What^ amounts to a ‘‘reasoiuo believe^ 
that certain property is stolen • property explained. 37 P. R. s 888 Cr. A pawnee, 
in the possession of stolen property, way ordered to restore the prope^-ty to 
the owner thereof, notwithstanding that he received it without guilty knowledge. 
37 P. R. 1870 Cr. In a .case in which the accused is charged with receiving 
stolen property, it must be clearly proved that he retained the property with guilty 
knowledge. Held^ that proof that an accused person retained a certain property, 
alleged to be stolen, with guilty knowledge must be clearly given where the 
accused is charged with receiving stolen property. 13W. R. Cr. 70. Where the 
accused rescued from police custody property alleged to have been stolen held 
that they could not be convicted of an offence under s. 41 1 without strict proof 
that the property was stolen property. Rat. Un, Cr. C. 98.^ Where in 
under this section, the stolen property was found in the possession of the 
more than three months after the theft; that having regard to the length of 

time there was no presumption that the accused knew or had reason to believe 
that the property was stolen. 22 C. W, N. 596=46 bid. Cas. isS ; 29 C. L. J. 
325 = 51 Ind. Cas. 685 = 20 Cr. L. J. 525. In a case under this section, in cliarguig 
a jury it should be pointed out that the stolen goods referred to must be m 
possession soon after the theft or that the stolen goods must have been recently 
stolen. 24 C. W. N. 6i9«3i C. L. J. 310= 56 Ind. Cas. 849==2i Cr. L. J, 545 * 
Before a conviction can be had under s. 411; of the^ Penal Code the possibiluy 
of the accused having obtained the goods of which he is found in possession by 
a legitimate means must be excluded. 62 Ind. Cas. 867 = 22 Cr. L, J. 595* Where 
properties stolen at a burglary are recovered from the possession of two persons 
on different dates and on different places they cannot be tried together for an 
offence under section 411 of the Penal Code. 63 Ind Cas. 620=22 Cr. L. J. 684, 
Where certain stolen articles were found in a of which the accused was 

joint owner and which was at that time in the charge of a disreputable person the 
accused cannot be convicted under s. 411,1. P. Code. 4 Lah. L. J. 4 ^ 4 - In the 
absence of anything to convict the husband with the possession of stolen properly 
he cannot be conrlcted of an offence under s. 41 1 I. P. Code in respect of 
stolen property found in the possession of his wife. 20 A.LJ. 163 = 67 Ind. Cas. 338 = 
27 Cr. L.J, 386 ; see also 74 Ind. Cas. 271 = 34 Cr.L.J. 767. Where the fact of burglary 
was not reported until after four months had elapsed and goods of common pattern 
were found in the house of the accused with the accused and the complainant each 
claimed as his own, Ile/d, that there was no satisfactory evidence to prove that the 
article belonged to the complainant and the accused must be acquitted. 1923 Lah. 
36. Where there is no proof of separate receipt of two properties found with the 
accused at one and the same time, he cannot be convicted ^ separately for each, 
unless there was distinct evidence of receipt of articles under different circumstances 
at times. 9 O & A. L. R. 779 ; A. I. R. 1928 Lah. 637* The mere finding of stolen 
property with the accused three years after the theft does not indicate dishonest 
intention within the meaning of section 411. 1923 Lah, 460. Where the evidence 

in a case of receiving stolen properties does not show whether the properties were 
all received on one day or on different dates, no presumption can be drawn as to the 
date of receipt either way. 2 Pat. L. R, 131 = 5 Pat. L T. 319=25 Cr. L. J. 738 = 
81 Ind, Cas. 226 ; 26 Cr. L.J. 1 = 83 Ind. Cas. 481. Though the facts may raise a 
certain amount of suspicion, as to a person being in possession of stolen property 
an offence under s. 41 1, 1 . P. Code cannot be established on the mere suspicious 
conduct of the accused, 26 P, L. R. 165. Where the accused are proved to have 
stolen more goods than had been established to have been stolen -property and^ they 
are found in a room accessible to all the members of the joint family a conviction 
cannot be held under s. 411 1 . P, Code, 47 A. 511 = 23 A. L. J. 421 = 87 Ind. Cas. 846, 
In a charge under this section, the person from whom the property was originally 
stolen must be stated if known. 91 Ind. Cas. 64=27 Cr. L. J. 33. Where an accused 
person produces property known to have been stolen at different places, he can be 
convicted separately of receiving stolen property. 96 Ind. Cas. 120 = 27 Cr. L. J, 873. 

. Joint-trial* — Separate trial is the rule. Joint-trial is an exception. Where 
more than one offence of theft is committed persons in possession of such property 
cannot 'be jointly tried. ' A. ’h i-935< Oudh. 327. 

-iCognimtile — ^Warrant — N 0 t-bailable — Not-co m poundable— Triable 
residency,. Magistrate, ^0 of the first or second class. 
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412 , Whoever dishonestly receives or retains any stolen property, 
DJcKAnAcfU, possession whereof he knows or has reason 

peny stolen in the commissTon ^ _transferred by the 

ofadacoity. commission of dacoity, or dishonestly receives 

from a person, w*hom he knows or has reason to 
believe to belong or to have belonged, to a gang of dacoits, property which he 
knows or has reason to believe to have been stolen, shall be punished with 
transportation for life, ’or with rigorous imprisonment for a term which may " 
extend to ten years, and shall also be iiabie to fine, . 

Scope.— For one description of cases of receiving stolen property, namely, the 
cases in which property is known by the receiver to have been acquired by the 
onence of dacoity or is received from a dacoit, it was thought fit specially to provide 
a heavier punishment. The receiver, in these cases, may be punished as severely 
as those who commit dacoity.— and Macpher son 374. The bare discovery 
of stolen properly and arrays in joint family house is not such evidence of possession 
on the part of each of its members as would form a sufficient basis for conviction. 
22 A. 445.^ But the fact of stolen property being found concealed in a man’s house 
would ordinarily be sufficient to raise a presumption that he knew the property to be 
stolen property, but not to prove that he knew that it had been acquired by dacoity. 
Rat Un. C. Cr. 184 ; See. 7 \V. R. Cr. 199 : 9 W. R. Cr. 16. To support a conviction 
under s. 412, it is not sufficient to show that the accused knew the property to be 
stolen propert}^ it must be proved that they knew or had reason to believe that 
Its possession had been transferred by the commission of dacoity or that, being stolen 
property, they received it from a person whom they knew or had reason to believe 
belongs or beloned to a gang of dacoits. Rat. Un, Cr. C. 756 ; see also U. B. R. 
(1897 — 1901) Vol. I, 72 ; 6 B. 731. The fact of stolen property being found concealed 
in a man’s house would ordinarily be sufficient to raise a presumption that he knew 
the property to be stolen property, but not to prove that he knew that it had been 
acquired by dacoity. Rat. Un. Cr. C. i84-=Cr. Rg. 10-10-1882. The mere know- 
ledge of the place of concealment does not necessarily lead to the conclusion that 
the person having such knowledge actually received the articles stolen or participated 
in the act of concealment, i P. R. 1917 Cr. In a case of identification of ornaments 
of small value^ the opinion of the assessors is of considerable value as they are well 
acquainted with the ways and habits of men of ordinary standings. 25 Cr. L. J. 
1291 — A, L R. 1925 Oudh. 452. Where in a case of dacoity the Judge charged to 
the jury saying that if the articles were stolen properties and where found in posses- 
sion of the accused it is sufficiently proved that they were thieves or dacoits and the 
rebuttable presumption that arises in law is that the accused are either thieves or 
dacoits until they succeed by adducing sufficient proof in establishing their innocence. 
42 C. L. J. 2i2 = go Ind. Cas. 542. A receiver of the articles of petty value stolen 
at a dacoity should not be treated in practically the same manner as though he 
were accused of the actual dacoity, 103 Ind. Cas. 62. Where a person received at 
one and the same time several stolen articles belonging to different owners, the 
receipt constitutes one single offence. A. I. R. 1923 All. 547*= 21 A. L. J. 389= 
45 AIL 485 = 24 Cr. L. J. 632 = 73 Ind. Cas. 520. 

Procednre. — Cognizable— Warrant — Not-bailable — Not-compoundable — Triable 
by Court of Session. 

418 . Whoever habitually receives or deals in property which he knows 
, or has reason to believe to be stolen property, 
Plabitually dealing m stolen punished with transportation for life, 

property. imprisonment or either description for 

a term which may extend to ten years, and shall also be liable to fine. 

Bcope.—The common receiver or professional dealer in stolen property, is 
hereby made punishable.— and Macph&rson, 374, The essence of the 
offence under this section is the habitual, that is to say, constant receipt or dealing 
in goods which the prisoner knew or had reason to believe, were stolen. 
A man cannot be said to be habitually receiving stolen goods who may receive 
the proceeds of a number of different robberies from a number of different 
thieves on the same day ; but in addition to the receipt from different persons there 
must be a receipt on different occasions and on different days. 19 C. 190 ; 13 P. R 
1914 Cr. Where the charge of an offence under s. 401,, I. P. Code, rested primarily 
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on the approver’s statement about the accused having been present at a meeting held 
for the purpose of forming;,- the gang, and where it was beacuse that statement was 
disbelieved that the prosecution failed and where the approver’s statement was jn 
fact part of the material on which the prosecution for the offence under s. 413 L P. 

Code, had been instituted but that prosecution would be based entirely on the evi- 
dence as to the discovery ■ of the stolen property in the accused's house, which, it 
was held in the former trial, did not prove his membership of the gang. that 
the two trials w^ere not based on the same facts and s. 403 did not apply. 26 P. L, 
R. 470=88 Ind. Cas. 185 = 26 Cr. L. J. 1077. 

Procedure — Cognizable — Warrant — Not-bailable — Noe-compoundable— Triable 
by Court of Session. 

414. Whoever voluntarily assists, in concealing or disposing of, or making 

away with, property which he knows or has 
Assisting in concealment of be stolen property, shall be 

stolen property. punished with imprisonment of either description 

for a term which may extend to three years, or with fine, or with both. 

Scope.— Those whose dealing with stolen property is not of such a kind as to 
make them guilty of dishonestly receiving of retaining it, may be pumsliecl under 
this section. Assistance given by aiding the concealment or destruction, or 3y 
promoting the sale, of the stolen property, if it is given voltintanly, by a. person who 
knows or who has reason lo believe that the property is stolen, constitutes le 
offence. — Morga?i and Macpherson» 375 5 29 B. 449=7 Bom. L. K. 527 [ un. 
Cr. C. 553 : i Weir. 469 ; 39 P. K. i88r Cr.; i Agra. Cr. 9 A, W. IN. 


887, '96 ; ,14, 

Bom. L.'R. 893 ; 28 A. 313 ; I 5 ^^96 Cr. ; i A. 379 ; 45 M L.^ J. 728. The 
word “believe’’ in s. 414 1. P. Code is a very much stronger word than suspect and 
it involves the necessity of showing that the circumstances were such that a reasoii«i-* 

able man must have felt convinced in his mind that the propert}Mvith which he was 

dealing must be stolen property. It is not sufBcient to show that the accused was 
careless or that he had reason to suspect that the pppeny was stoien, or that he 
did not make sufficient enquiry to ascertain whether it had been honestly acquired. 
6 B. 402 = 6 Ind. Jur. 538 ; See also 139 Ind. Cas. 442-= 33 Cr. L. J. 764 ==33 1^- C. R. 
572 = 1932 Cr. C, 580= A. I. R. 1932 Lah. 434- The finding that the property in 
question wras stolen property is necessary for a conviction under s. 414. Such a 
finding may be based on strong circumstantial evidence. An accused who conceals 
property in the belief that it is stolen while really it is not is not guilty. A. 1. Iv. 
1924. Mad 350=45 M. L. J/728«25 Cr. L. J, 790 = 81 Ind. Cas. 310. Under this 
section it is not necessary to trace the ownership of property. Proof that the 
property is stolen is sufficient. The accused should have helped anodier in the 
disposal of the stolen property. A. I. R. 1926 Bom 71=49 B. 878 = 27 Bom. L. R. 
1373 = 27 Cr. L. J, 114=91 Ind. Cas. 690 This section applies where there 
is no actual receipt of stolen property. Where there is such evidence s. 4t 
applies. Rat. Un. Cr. C. 553; 4 M. H. C. App. 13=1 Weir. 469=2 Weir. 35. 
Neither s. 41 1 nor 5.414 can be applied to the original thief of the property 
concerned, 4 N.L.R. 71 = 8 Cr.L.J. it. The words “disposing of” in s. 414 I. Code, 
must be interpreted by the light of the words they are associated with, viz., 
“concealing*’, and “making away with”, and they cannot be taken to include 
‘Vestoring to the owners’’. U.B. R. 1910, ist Qr. 8 = 7. Ind. Cas. 465 = 11 Cr, L. J. 493. 
Where the accused voluntarily assisted in concealing, or disposing of or a making 
away with stolen property, and was also found to have concealed it in the field of an 
enemy of his, with a view that it might be found there and that he might be appre- 
hended and charged with theft, held that the Magistrate acted properly, in convicting 
and punishing the prisoner under ss, 192 and 41 41. P. Code, i A. 397. This section 
is not applicable to original thief. 4 N. L. R. 71, 

■ ■ Procedure.-^Cognizable— Warrant-“Not-baiIable — Not-compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the 1st class or 
■■■'■ and'Class.' ' 

Of Cheatings 

Scop© of tile oSenoe of cheating.---*^ for the proper punish- 

'v/ df -■some’ of the 'aggravated forpis. of. cheating are contained in other chapters 
■’ the .present one (of offence against propert)^) wherein cheating is 

of offence relating to the coin, to weights and measures, 
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to documents and to trade or property marks. The practice of intentional deceit 

ior purposes of gain or to mduce a person to act in such a way as to cause damage 
or_ harm to himself is ail offence made punishable by the Code under this head, 
it IS important that the law should in no case encourage deceit or falsehood, and 
that It should impose restraints on those who practise deception. But the legislator 
cam ot go so far as to establish the rule of morality as a part of the rule of law. 
Many false pretences and many representations calculated and intended to mislead 
are morady wrong and deserving of punishment j but a Penal Code cannot adopt so 
severe, a standard as the moral law whereby to measure the conduct of men. it is by 
puoiic opinioiij the ^opinion of the' general body of the people, that restraints and 
panishments iimst in such cases be imposed. It would be highly inexpedient to punish 
as a crimmal every dependent who obtains pecuniary favour by false profession of 
attachment to a patron, every legacy-holder who obtains a bequest by cajoling a 

who moves the compassion of his creditors by over- 
charged pictures of his misery, every petitioner who, in his appeals to the charitable 
represents his distresses as wholly unmerited, when he knows that he has brought 
them on himself by intemperance and profusion. 

dealings between buyers and sellers, frequently even in tolerably honest 
traiisaciions, there happens an exaggeration on the one side and a depreciation on 
the other of the value of the thing sold which may be morally reprehensible, but 
with which the penal law cannot deal. If all the misrepresentations and exaggera- 
tions, in which men indulge for the purposs of gaining at the expense of others, were 
made crimes, not one day would pass in w^hich many thousands of buyers and 
sellers would not incur the penalties of law— A very large part of the ordinary 
business of life is conducted all over the world, and no where more than in India, 
by means of conflict of skill, in the course of which, deception to a certain extent 
perpetually takes place. The moralist may regret this but the legislator sees that 
the result of the attempt of the buyer and seller to gain an unfair advantage over 
each other is that in the vast majority of cases, articles are sold for the prices which 
it is desirable that they should fetch ; and therefore he does not think it necessary 
to interfere. It is enough for him to know that all this great mass of falsehood 
practically produces the same effect which would be produced by truth ; and that 
any law directed against such falsehood would, in all probability, be a dead letter, 
and would if carried into rigorous execution, do more mischief in a month than 
all the lies which are toid in the making of bargains throught all the bazars of 
India produce in a century/'---j¥or£'a/^ and Macphers on. 


41 5. Whoever, 
Cheating. 


by deceiving any person, fraudulently or dishonestly 
induces the person so deceived to deliver 
any property to any person, or to consent that 
any person shall retain any property, or intentionally induces the person 
so deceived to do or omit to do anything which he would not do or omit if 
he were not so deceived, and which act or omission causes, or is likely to 
cause, damage or harm to that person in body, mind, reputation, or pro- 
perty, is said to ^*cheat.” 

Explanation . — A dishonest concealment of facts is a deception within 
the meaning of this section. 


Illustrations. 

{a) A, by falsely pretending to be in the Civil Service, intentonally deceives Z, 
and thus dishonestly induces Z, to let him have on credit goods for which he does 
not mean to pay. A cheats. 

{h) A, by putting a counterfeit mark on an article, intentionally deceives Z into a 
belief that this article was made by a certain celebrated manufacturer, and thus 
dishonestly induces Z to buy and pay for the article. A cheats. 

{€) A, by exhibiting to Z a false sample of an article, intentionally deceives Z 
into believing that the article corresponds with the sample, and thereby dishonestly 
induces Z to buy and pay for the article. A cheats. 

{d) A, by tendering in payment for an article a bill on a house with which 
A keeps no money, and by which A expects that the bill Will be dishonoured, 
intentionally deceives Z. and thereby dishonestly induces Z to deliver the article, 
intending not to pay for it, A cheats. 
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(A A bv pledo'insr as diamonds articles which he knows are not diamonds, 
intentior^allj dSes^Z. and thereby dishonestly induces Z to lend money. 

A mtentionaUv deceives Z into a belief that A means to repay tiny money 

that Z may lend to him, and thereby dishonestly induces Z to lend him money, 

a means .0 deliv.e .nZa 

rertmn auantitv of iLiffO-plant which he does not intend to deliver, and thereby 
, ,, disLnes^' induces Z to fdvLce money upon the faith of such delivery. A cheats; 

'.I but if A. at the time of obtaining the money, intends to deliver the 

and afterwards breaks his contract, and does not deliver it, he does not cheat, but 

is liable only to a civil action for breach of contract. 3 

Hi) A intentionally deceives Z into a belief that A has performed _ A & pait 
of a comract made with Z, which he has not performed, and thereby dishonestly 

toB.A, toowms .h.., i« c..s.™.cs of 
such sale he has no right to the Property, sells or mortgages the same to 
disclosing the fact of the previous sale and conveyance to B, and recenestiie 
purchase or mortgage-money from Z. A cheats. 

Oblect of the section.— In order to bring a case within the ist part of the 
secSm his essential in the first place, that the person who delivers the property 
Sd have been deceived before he makes the delivery and m the second place, 
that he should have been induced to do so fraudulently or dishonestly. The object 
of this section is to make it cheating to obtain property by deception in all cases 
where the property is fraudulently or dishonestly obtained. , 
a deception may be, it does not constitute the offence of cheating, if its object 
is only to cause a distribution of property which the law recognises as nghthil 
there must be an intention to acquire or retain wrongful possession ?f 
which some other person has a better claim, and that other person is entitled 
to recover by law ; in all such cases the object is wrongfu gam attended with 
wrongful loss. 2 G. L. J. 524. The damage or harm referred to m this section 
must be the necessary consequence of the act done by reason o^f the_dec^ 
practised, or must necessarily be likely to follow from them, 

Mere silence on the part of the accused would not amount to deception.^ y . B. 
(1802-1896) Vol. 1. 255. In order to find whether a person is gudty of die^ysng, 
the Court has to take into consideration the cumulative force and effect of ah 
sorrounding circumstances, i Weir 476 ; See also 23 Cr. L. J. 443 5 3^ Ina. uas. 
353 ; 34 P. R. Cr. I9I9* . , . . 

Frandnlently or dishonestly .—The word ‘'fraudulently'’ used in thy section 
too-ether with the word “dishonestly" means something different from ^ dislionestly. 
The word is not confined to transactions in which there is wrongful on , the one^ 
hand, or wrongful loss on the other, either actual or intended. The 
may or may not imply deprivation, either actual or intended. 32 C. 77$--9 C.W.N. yj? 
= 1 C.L, J. 469 ; see also 64 Ind. Cas. 33. The words “fraudulently” and dishonestly 
do not govern the whole of the definition. They do not apply to the second pait of 
the definition. 20 P R. 1889. Illustrations (f) and (g) leave no doubt that an inten- 
tion as to future, expressed falsely or dishonestly for the purpose of deceiving y. pe^ 
son, could amount to deception as a constituent element. A. W, 

Where the charge does not contain any allegation that the accused acted dishonestly 
or that he deceived the complainant the charge should be set aside and the proceed- 
ing quashed. A. I. R. i933 ^^9^34 Cr. L, J. 1049=145 Ind. Cas. 617. It is 

not necessary to constitute cheating that wrongful gam should accrue from the party 

deceived. i6 Cr. L. J. 753=31 Ind. Cas. 353. 

Deception.— This section does not in any manner limit the mode in which the 
deception may take place, nor is it necessary that the deception should be by express 
words, but it may be by conduct or implied in the nature of the transaction itself. 33 
C. 941=9 C.W. N. 1006 ; 18 A. L. J. 408. 

Sale.— To constitute the offence of cheating by taking delivery of property, there 
k should be deceit at the time when delivery is taken and the seller should be fraudu- 
lently and dishonestly induced to deliver the property in consequence of such deceit. 

: 9 In4 Cas. 4^^^ Cr. C. 54S‘ 

f cpngtitritea offence.— Under section 41 S unless and until damage or 

cheating, is not completed. 148 Ind. , Cas. 690=35 Cr. 


I 
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L. J, 872= A. L R. 1934 Pesli. 5. TLe burden is on the prosecution to prove fraud or 
disnonesty on the part of the accused. ^ Every ingredient which is included in the 
dehnition of the offence must be established by the prosecution. A. 1 . R. 1933 Pat. 
598. 1933 Cr. C. 1360= 146 Ind. Cas. 580. There must be active deception by which 
a person is fraudulently induced to deliver property or there must be dishonest con- 
cealments of facts causing damage. 60 C. 262=1933 Cr. C. 502 = A. L R. 1933 Cal 
366 ; see also 51 C. 250=28 C. W. N. 160=26 Cr, L. J. 330=84 Ind. Cas. 554 ; 2 P.' 
T ^^”*50 Ind. Cas 921. Valuable security does not include a decree. 39 C. L. 

J. 1288 = 28 C. W. N. 414. To constitute the offence of cheating, it is enough to allecre 
that the property obtained was in the possession of the person defrauded and it is not 
necessary to allege that such property belonged to him. i Weir 471 = 1 M. H. C. 31. 
It must be proved that the person who was made to deliver property etc., or to do or 
omit to do anything, which causes or is likely to cause him danger in body, mind 
reputation or property, and which he could not have otherwise done. The offence is 
not committed if a third party, on whom no deception has been practised, sustains 
peciiniary loss in consequence of the accused's act. 25 P. R. 1904 Cr, ; 10 P. L. R 
1905. _ Certain retail dealer induced their creditors to give time and soon * after 
vacation intervened and they removed the goods. Held, that they are guilty of cheat- 
nig. 23 A. L. J. 433=87 Ind. Cas. 426. Negotiations between the cheat and the persons 
cheated does not create a new contract between the parties and such negotiations 
iiiake no ailference to his criminal liability for an offence which is not conipoundabl® 
26 Cr. L. J. 1602. To convict a person for cheating, it is necessary to show that 
there IS a proximate connection between deception practised on the complainant 
and his being induced to part with some property. If the connection is too remote 
or very indirect the offence of cheating would not be complete. 26 Cr. L. J. 213= 
997 = A. 1 . R. 1924 AIL 209. Sending an insured letter containing 
Klulafat notes does not amount to cheating. 26 Cr. L. J, 209=83 Ind. Cas. 993=? 
A. L R, 1924 Ail. 205. Under this section proximate and natural result and* not a 
vague and contingent one is to be taken into account. 52 C. 188=85 I^d. Cas. 641, 
The delivery contemplated by this section is ‘‘delivery to any person” a phrase which 
will include even an agent for that purpose. 1927 M. W, N. 221 = 101 Ind. Cas 484= 
28 Cr. L. J. 452 = A. I, R. 1927 Mad. 544=52 M. L. J. 511. In the absence 'or dis^ 
honest intention, a judgment-debtor is not guilty by mere dishonour of a cheque. A. 

I. R. 1928 Oudh. 292. The essence of an offence under this section is (i) that there 
must be deception practised upon a person, (2) that by that deception the person 
must be induced to do or omit to do something which he would not have done or 
omitted to do if he has not been so deceived (3) that such act or omission must 
cause or be likely to cause, the person deceived damage or harm in body, mind 
reputation or property. To constitute the offence of cheating under s. 415 of 
the Penal Code the damage or harm caused or likely to be caused to one person 
deceived in mind, body, reputation or property must be the necessary conse- 
quence of the act done by the person of the deceipt practised, or must be necessarily 
likely to follow therefrom. The mere possibility of harm or damage however remote 
is insufficient. 34 P. R- Cr. 1919=48 Ind. Cas. 877=20 Cr. L. J. 77 ; 18 N. L. R. 52 = 

67 Ind. Cas. 619=23 Cr. L. J. 443 ;l26 Bom. L. R. 211 = 81 Ind. Cas, 926. In the absence 
of dishonest inducement the charge could not be entertained. 21 A. L. J. 321=1923 
All 43 J* offence under s. 413 is committed by untru praise of goods offered for 
sale. A. I. R. 1925 Cal. 605 = 26 Cr, L. J. 921=29 C. W. N. 362 = 86 Ind. Cas. 985. 

To constitute cheating within clause (ii) of this section it is necessary (r) that 
the person deceived must have acted under the influence of the deceipt (2) that the 
facts must establish damage, or (3) that the damage must not be too remote. 51 C 
250. The word delivery contemplated by this section is “delivery to any person” a 
phrase which will include even an agent for that purpose. loi Ind. Cas. 484=28 Cr. 

L. J. 452 = A. I. R. 1927 Mad, 544. In order to bring a case within the second part 
of s. 415 P* damage or harm caused or likely to be caused, must be the 
necessary consequence of the act done by reason of the deceipt practised or must be 
necessarily likely to follow therefrom, and the law does not take into account 
remote possibilities that may follow from the act. 35 P L. R. 666 = A. 1 . R. 1934 
Lab. 833. Mere criminal breach of trust does not constitute an offence under this 
section. A I. R, 1930 P^t* 4 ^ 4 * I» case of payment by cheque an offence of cheating 
is made out if the accused knew that the cheque would not be met. 32 Bom. L. R 
562=A, t'R. 1930 Bom. 179, « • , 

Intentionally, — The word “intentionally” in the second branch of the definition, 
only applies to the act or omission which the person deceived is induced to do, or 
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in order to siistaiii a cliarge under lint i)r..aicn oi ■ 
sliould also have iiiiemled to r.ause liana,, 
36 P. R- 1888 Cr. 

clerk in charge of the renewal of licences for 

/foTeach such renewal, whereas he ought to have taken 
charged with cheating and evidence was produced showing tnat 

other than those named in the 
inadmissible either under s. 24 or under s. 1 5 
isai'zlnd Cas.C)87=!2 Cr. L. J. 6n- An attempt 
=pr..eaalioarffacSinvolveVthatth should 

towards the communication of the^epresentation 

use at a weddings and 
.y the balance and to 
are that there was^ to be 

g. 3 N. W. P. 16 ; see also 3 N. W._P. 
of attachment by false representation 

'B'Utto induce a' son to pa^rins" 
■ * " r, does not seem ■ to 

W. R. 1864 Cr. 25. The mere 


W R Cr. c. Where reward was taken from 

■ -3 her father, but 

) conviction of the person under 
absence of proof that he had practised any deception on the 
' R. 1932 Lah. S’6. Where the accused sent a letter to h's 
. ...--y but when the addressee opened k ^ 
within the envelope, held that the accused was liable to _be 
- - - ' Qj. J jq20== I 4 P- R' T. 

AIR lo^a Pat 183. Disposing a woman by false representation as to 

status money' is cheW 

accused obtaining health certificate by false persuasion is gudty Oi chcatm . i . 
L T 478- k 6 Ind. Cas. 510. Where the accused promised to elevate a certain conv 
munVto the position oi KsMtriy as by inverting its members with the sacred thread 
held tLt he was not guilty of cheating unless it was impossible for f 

immd mvW containing blank papers and creditor signs pnsialnckdO.ledgB.ent, an 
offence under s. 415 is committed. 145 Ind. Cas. 671— 14 P- L. 1. 4° 3-t J- 

io2o=A. I. R. 1933 Pat. 183. 

A contractor in the Public Works Department, who was charged with cheating 
in respect of a sum of money which he received on account for work which he had 
not the^n finished, was acquitted on the ground that there was not proof (i; that tliere 
was a false pretence made use of by the accused (2) that he knew he was making 
Te of a fllse pretence or that he intended to defpud (3) that the Public Works 
Department were deceived by the pretence as they believed in its truth, and (4.1 that 
the accused received the money with the intention of causing wrongful loss to the 
Government. 23 W. R. Cr. 43- Purchasing of waste paper by Government servant 
under an assumed name is not an offence under^ this section, in the absence of any 
rules forbidding employees in the office from bidding at auction sales nekl by the 
Government. A. W. N. 1992, 151 J A. W. N. 1903, 231. ^Tjie selling of milk and 
water in a Wit equal proportions as pure milk will support a finding of cheating inider 


omit to do, and it is not iiccessaiy 
the definition, that the accused person . . 

or damage as, the result of such act or .omission, 

Cases.—A person employed as a 
hand".'carts received .Rs. 2 -L* 

Rs. i“!4“0. He was ^ - 

■ excess from persons 

that such evidence: was ‘ 

8 A* L» J* 1269^12 


he had taken two annas in 
charge 

of the Evidence Aci 
to deceive by a false representation 

have taken some steps -E ^ 

whom it was intended to deceive, i 
accused hired certain property fr 

advanced a portion of the hire, promising in writing to 
restore the goods when the wedding was over, being fully 

no wedding, u.._ - - . 

before judgment as belonging to another person agmns^t 
Md that the accused was guilty of cheating. 3 

17. Inducing a Karkun to deliver a warrant - 

is an offence under this section. 6 Bom. L. R. 375' 
father’s debt, by acting on his fear af_ consequences to his Whei 

come within the definition of the crime of cheating. - 

taking of money one day and dishonest^ running away^^withou^ j^.aym« 

person taking the reward does not keep his promise, convict'^" ^ 
s. 41 5 IS not justified in i 
father of the girl- A. I. 
creditor and insured it for a sum of money 
blank sheet of paper t.l-l'.- 7 
convicted under s. 41^. I45 Ind Cas. 671 

C. 5i4='i- “ 
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in order to facili<ate his recruitment in a certain discrict, has not committed the 
ofifetice contemplated by s. 177 or s. 182 L P. Code nor has he committed the offence 
of cheating under s. 41$. 6 A. 97 = A. W. N. 1883, 224. If a vendor at the time of 
selling his immoveable property, eiihe|: makes a positive statement that the property 
is encumbered or dishonestly conceals the facts within his knowledge thinking that 
if he stated those facts the vendee would not huy, he can be convicted of cheating 
as defined in 3,415, I. P. Code. 3 P. W. R, i9o8Cr.==ioi P. L. R. 1908=7 Cr. 
L, J. 272. Where a person instigates another to enter into a contract by a false 
statement of his own intention to fulfil its terms, he commits the .offence of cheating, 
but mere non-fulfilment of the contract is noprima facie evidence even of an original 
intent to. defraud. 15 C. 'U R. 97 ; see^ also 10 C.' W. N.- 1005=54, Cr. L. J, ■ 154. 
The essence of the offence of cheating is a fraudulent or dishonest intention, and 
the act done towards the commission of the offence, which is requisite to establish 
the attempt to cheat, must be done with a fraudulent or dishonest intent. 19 C. 
380 ; see also 2 A. L. J. 718-2 Cr. L. J. 788 ; Rat. Un. Cr. C. 470 ; 7 C. L. J. 
375-J- C. W. N. 750; P. L. R. 1900, 38 Cr. ; 128 P. L. R. 1903 = 25 P. R. 1903 
Cr. ; 9 P. R. 1884. Where a person purchased a stamp from a licenced vendor, 
representing himself to be another, the vendor entering the latter's name in the 
Register, that he was not liable to be convicted of cheating. 16 P. R, 1876; 
A, W. N. 1884,87 ; I Weir. 480. The ordering of goods on credit would amount 
to an offence of cheating under s. 415 only where there was an implied promise to 
pay and it is proved that the person so ordering had no reasonable expectation of 
being able to pay within a reasonable time. 56 B. 204. The more fact that at the 
time when the goods were ordered the accused was in embarrassed circumstances 
is not enough to justify the inference that the accused did not intend to pay for 
those goods, and that the statement that he would pay for them on a particular 
day was a deception. Ibid, Mere taking thumb impression of a blank piece of 
paper is not enough to prove an intention to use the paper dishonestly. A. 1, R. 
1926 Pat. 267 = 7 P' L. T. 772=27 Cr. L. J. 6og. 

The petitioner proposed to the father of a girl for the hand of his daughter and 
obtained his consent and was admitted into his house. Subsequently information 
was received by the father that the petitioner was a married^ man this the peii- 
tioner admitted to be true. Shortly after the daughter who was major left the parent’s 
protection of her own accord and went to the petitioner. On the complaint of the 
parents the petitioner was convicted of cheating under s. 417 1. P, Code. Held that 
the facts did not bring the case within s. 417 read with s. 415 I, P, Code. 22 C. W, 
N. 1001 = 28 C. L. J. 485 = 46 Ind. Cas. 701 = 19 Cr. L. J.781. Where a shop-keeper 
to whom currency notes are tendered in payment retain a small amount in deprecia- 
tion of notes, no deceit is practised. 43 Bom. L. R. 842=21 Bom. L. R. 763=52 Ind, 
Cas. 604=20 Cr. L. J. 684. Sale of property without disclosing that the vendor 
had no right is an offence under this section. 17 A. L. J. 500=50 Ind. Cas. 667 = 20 
Cr, L. J. 331. Where a minor borrowed money representing himself as a major 
during the continuance of his guardianship by his mother and after attaining^ the 
age of eighteen years and without the intention of repayment, he can be convicted 
under this section. i8 A. L. J. 408=58 Ind. Cas. 253 = 21 Cr. L. J. 749- To convict 
a person for cheating, it is necessary to show that there is^ a proximate connection 
between deception practised on the complainant and his being induced to part with 
some property, 21 A. L. J. 873=9 O. & A. L. R. QbS ; 52 188=85 Ind. Cas. 641 ; 26 

Cr. L, J, 213. By means of wrong entries more wagons were sent to a colliery 
siding then it was entitled to, held this does not amount to *‘a delivery of property, 
so as to constitute offence of cheating. 28 C. W. N. 160. Certain retail dealer 
induced their creditors to give time and soon after vacation intervened and they 
removed the goods^ held, they were guilty of cheating. 23 A. L- J. 433=26 Cr. L.^ J, 
970. Where the judgment-debtor gave to the decree-holder as an accommodation 
a crossed cheque which was dishonoured, held that the judgment-debtor was not 
guilty as he had no dishonest intention to cheat. A. I. R, 1928 Oudh. 292=29 Cr, L, 
J. 657. Where an applicant obtained an advance for the purchase of 3. motor-car 
on its security but had already mortgaged it to another the failure to disclose the 
mortgage was a dishonest concealment of facts, A. I. R. 1927 Rang. 239=5 B.ang, 
274=28 Cr. L. J. 765 = 103 Ind. Cas. 845* 

When a person is cheated by another, no new contract is substituted between 
the parties by the temporary fresh accommodation given to the offender, as the 
result of negotiations to save his reputation in business and by the attempt to 
obtain sufficient security from him for the payment of money di^ from him. ^ Such 
negotiations make no difference to his criminal liability for an offence which is not 
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coiBpounclable, 26 Cr. L. J. i6o2=!9o Iiid. Cas. 706. Sending an insured letter 
containing bonds does not amount to cheating. 26 Cr. L. J. 309=83 Ind. 

Cas. 993 -A. I. R. 1924 All. 205. 

lEilstration (/’) — Deceiving in s. 415 does not necessarily rccfuife that there 
.should be any representation in words. A dishonest concealment o facts is a 
deception within the meaning of the section, where the concealment is of something 
while there is a duty to disclose. The deceit referred to in the section and the 
illustration may clearly be by conduct. The nature of the transaction itself may 
imply an assertion, 56 B. 204*»A. L. R. 1931 Bom. 243. Proof of absolute 
impossibility of payment is not necessary. A person may know that except for 
a miracle he will not be able to pay. In such a case it can reasonably be said 
that he has no intention of paying, since he cannot be said to intend to do what 
he has no expectation of being able to do. 56 B. 204. 

416 * A person is said to ‘^cheat by personation” if he cheats by 

. . pretending to be some other person or by know- 

Cheating by personation. substituting one person for another, or 

representing that he or any other person is a person other than he or such 
other person really is. 

Explanation. — The offence is committed whether the individual personated 
is a real or imaginary person. 

Illustration, 

{(i) A cheats by pretending to be a certain rich banker of the same name. 
A cheats by personation. 

{!>) A cheats by pretending to be B, a person who is deceased. A cheats by 
personation. 

Scope.— Where there is cheating and it is effected by any of the following 
deceptions, the offence will, it seems, amount to cheating by personation. First 
by pretending to be some other person : — as if A pretends to be a certain rich 
banker of the name name. Secondly, by taking a name not his own: — as if A 
pretends to be B, a person who is deceased. Thirdly by taking a title or addition 
to which he has no right as if A takes the title of Raja having no right to the 
title. Fourthly, by pretending to be of a country of which he is not : — as if A, 
an East Indian pretends to be an African. Fifthly,— by pretending to be of a 
calling of which he is not as if A falsely pretends to be a clergyman. Sixthly by 
pretending to be of a family of which he is not : — as if A pretends to be a member 
of one of the Sovereign Houses of India. Seventhly by falsely pretending to 
hold^ or to have held any office, real or imaginary. Eighthly by falsely pre- 
tending to be related by blood or marriage to any person real or imagi- 
nary;— as if A falsely pretends to be married to B, an heiress- Ninthly:— 
by falsely pretending to be in the employ of any person, real or imaginary: — 
as if A falsely pretends to be the agent of a great commercial house in Europe, 
or to be the vakil of a native prince, etc.. There may be personation without 
any false pretence made in words I'-^Mor^an and Maepherson, 385 

A person represented a girl to be the daughter of one woman, when she was, 
within his knowledge the daughter of another woman, held that he was guilty of 
cheating by personation. 7 W. R. Cr. 51 ; see also 16 W. R. Cr* 42 \ A* W, N, 
1882, 236; 7 W. R. Cr. 55. Where accused, falsely representing himself as a 
bachelor was admitted into the house of complainant as a prospective husband of 
complainant's daughter, but before marriage, he was discovered a niarriedman 
and nevertheless the girl went away with him, held that accused could not 
■be convicted under the section. 19 Cr. L J. 78i«22 C* W* N. looi«a28 C* L, J* 

. 4gi;»«-46 Ind. Cas.^701. Four students, who were entitled to travel at a reduced 
rate, were mentioned in a ceniheate which was properly signed by the proper 
authority and endorsed by the Railway Company. The accused, who was not 
one of the four was also entitled to travel as the reduced rate, as a student 
and there is no rule prohibiting the transfer of a student^s ticket. On the 

presentation, by the accused, of the endorsed certificate containing the names 
ofv4‘ persons eligible for concession tickets, the Railway Company issued a 

tickets and arrested the accused who was convicted. 

:Jt1i^i'90hy’tction was- b^ds,' as ■ it^ cannot be assumed' that the accused intended to 
.|»rsans ■ who were not entitled to travel kt the reduced rates* 7 M. 
'Cr. tt'l* 19'ro M. 'W. N* Sto. 
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Puiii'f cheats shall be puni^shed with imprisoflment of either 

Punishment for cheating. description for a term which may extend to one 

year, or with finp! Ar wrifk 


A *«* wv VVAAXX yyilllJU iJ 

with fine, or with both. 

section.^ than that under this 

goods praised them unduly^ and as result s Where a person advertising 

were of inferior stuff, no oroLcution for Purchased them found they 

86 Ind. Cas. 985 = 26 Cr L ^ Q^? "'^'"tainable. 29 C. W. N. 362^ 

with thumb impression unon't oUrl^L ^ paper 

sufficient to shor^ d sCt inteifn'’’ in the paper it is hLdly 
J. 609=7 Pat. L.T. 77. ^7 Cr. L. 

diate causation and the act itself mult invnfvf ti, t' f ‘here must be imme- 

■nducing another to giV^ onlreffi^t ?ert Jn Irr' i 51 M. L. J. 800. Person 

» B«ihy ».d«, seclion 4,0 ,„d S seSr4," I rE.VslfhS 

^■is creditors^^Lid^ Pi'operty in order to pay o£ 

would not complete the transLriiorm^ r/rp.* against him, but subsequently 
were paid, Md, that as the accused had L amount not originally stipulated 

ease, to cheat at the time when fhl the circumstances of the 

offence of cheating. 9 B. H. C 44S If "as not guilty of the 

pay him moneyless than whit il am?,. X i°'' debtor to 
aceouni, and then refuses to abide Iw iho ^ to him in full settlement of the 
act would amount to cheating. 25 P. W R^"8ement^it is doubtful whether his 
Cas. 1004=8327 F L R TAT-* wi ^ ^913 Cr.-~i4 Cr, L 1.524=20 Ind. 

collect cipitatLn tax cmliemed tlJ 4? f who had iio Authority to 

-ofr that he had authority' frlraffie^/ILv/KfleT ’^^ding 

collection he paid over to the onlv -rnnrfiL ^rf"^ ‘ and where after 

payer and dishonestly misaoDroifriaied r» • i ®°ii®ctions from each tax- 
»ders,4.7l.P.Codii TIT?™, “1,8,%"“ k' »“8«il>y 

'W«i.„d oo.vi„.d 

fo5S/" “XV”coST ck'^s S'lsls' 

^ ”« £“prr ?ra.tr 


»iVaSito f”"" ”? »«pWntilP„g„eine 

subsequently discovered that the dkndem^’^Wie^ The plainti^ 

but before the suit, mortgaged the pf^ Rot after the purchase 

that the plaintiff would not l4v^ evidence to show 

aware of the charge created by the 

on the vendee to disclose the existence of the obligation 

w. L 7‘f “.?■!“? rf £4" "S'lSz'fl: 

authorities li an offbncz uiideMhis seabi£*h"hr27=£w d^raud postal 

person writes a letter to the Rei.»kirir of *i 4 ri^ i W®ir> 545 - ^f an accused 

certificate, falsely s gni. 7 ih/ ime of ZZZT"'^^ Matriculation 

e.xaminaiioa, heVanttm V 'convTte^^ passed the 

IS nothing to show that the deception practised on thT wi^rar o t® 

damage, to the Registrar of the Unive« « ‘i!! caused harm or 

Weir. 481 = 13 M. L. I. 68 W ere a nlr«Z ^ ^ represents. 25 M. 726= r 

the persons deceived to do any of the^acts 

nr s. 420. the offence is puLhabk utX s 4,7 1 L 

76. Cheating unacco-mpaiiied by delivery of ^r’ I* ^ 

S“ “f '■''’'''W' ““ i» 4i=M."£ SSS :• ill- 

«.« that sho ««, „‘o> ^kishahto Tho I«X S aS7r,'“f 7“ '■ 

“.h= ™sii 4 coT.'t 4““, 

I»n of .ho dacaasad parson. S . 7“,*! faS»d 7S7r,“s tta 
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i¥cfi gier il"- S.a^y^^n^^ec,;; 

i„ order to 

narnc iii inc ^ i TTa?A\\\^ \ nrts of the accused amounted to 

offering the comp a.nant as a c^lie ° ' BntTnducing another by 

ziitrSL^i f^s “i| SS’f {. 

‘“ft! ‘„Xm ftoT?S“ « '9 »" “< 

having been pmed by the opposite party was not filed whereopon ‘t* ?f f 

Rs 650 In order to create evidence that he paid Rs 650. ato 

feted envelope with blank sheets of paper and posted it to 

i««minEt it for Rs. 650. The complainant gave an acknowledgment receipt to the 

poslolfco. Wilbatkoabovofactsdidnotarnonnttoaconipletooifora ^he.- 

E61: Accused lent sum of money to the complainant who executed a bond. » 

gii^the Xlaba^^ ^ kamaithorcha in respect of his ]>? .f^^VeftSed 
feme years, the complainant paid the money back to accused, but the latter refused 

eSa U Cr. L. J. 81=76 Ind. Cas. 17. Giving a cheque in payment of deb 
a^epresentation that the drawer has authority to draw that amount, tha 
the cheque is a valid order for payment and that it will be paid, but does not amount 
o renreStiorthat he has money at the Bank to that amount at that time, 
f rosLution has to prove that the failure to meet the cheque was not accidental but 
was a consequence expected and intended by the accused. A. I. R- 1930 5^^ 

-52 Bom L. R. 562=126 Ind. Cas. 868, Where a person obtains by deception 

iToii his Sidito, » dicisent which is IMy W/af »»«'!'? t"™, 

tlip debtor he comm ts an offence under this section. A. I. K. 1933 tat. ie3-3t 
the debtor Cas. 67=14 Pat. L. T. 48. Where the mortgagor assured 

the mortgagee that ths property was free from encumbrance and that there was no 
defem or dispute as regards title but it subsequently transpired that the mortgagor 
had previously executed a farn deed of sale but he continued to remain m posses- 
s^n • HeU, that on those facts the mortgagor was not liable to be convicted for the 
offence of cheating as the prior sale was merely a /«m deed. 9 Pat. L. T. 
303=1=110 Ind. Cas. 332=29 Cr. L. J. 700= A. 1. R. 1929 Pat. 337- 

A sentence of one year’s rigorous imprisonment and fine with further rigorous 
Irnmisonment for 4 months in default of payment of it is perfectly legal under s 
iool P Code. But where the finding of the offence is altered in the appellate 
Court into one of attempting to cheat, punishable under ss. 417 and 51 1, read together, 
Sesame sentence is illegal because the longest term of imprisonment that could be 
«iubstantially under the two sections is six months and the largest that 
3 fe to" in default of payment of fine is a month and a half. 106 Ind. Cas 
‘i'S Sio Cr. £. J. 86=A. I R. 1928 Nag. 113. An attempt to commit an offence . a 
xSlshite under s, sti though the final act short of actual commission of that 
offence has not been accomplished. 29 Cr. L. J. 780= A. I. R. 1928 Lah. 551 ; see 

t oi. Where there' is no- allegation of misrepresentation, an accused 

■’-'-■section. iO';Ii.a%..£. J. 301. r'- ; . : " 
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„ knowledge 

that wrongful loss may ensue 
to person whose interest off- 
ender is bound to protect. 


. 2 ^^< 50 Q<^ 3 ^ 0 .“--'Not-Cogni 2 :able — Warrant— Bailable — Compoundable with permis- 
sion of the Court — Triable by the Presidency Magistrate or Magistrate of the first or 
second class, 

418. Whoever cheats with the knowledge that he is likely thereby to 

cause wrongful loss to a person whose interest in 
the transaction to which the cheating relates; he 
was bound either by law or by a legal contract, 
to protect, shall be punished with imprisonment 
of either description fora terra which may ex- 
tend to three years, or with fine, or with both. 

Scope.*— The aggravated form of cheating which is punished by this section is 
committed when the person who cheats stands in some relation of trust or confi- 
dence to the person cheated either as a clerk, servant or agent generally, or as a 
person employed on a particular occasion only, as a broker employed to buy or sell 
certain goods, as auctioneer employed to sell property, ’etc. Whoever undertakes to 
act as the agent of another person, whatever may be the nature of the agency, is 
bound by law to protect within the scope of such agency his employer's interests. 
Cheats by persons like those who are punished when their offence amounts to the 
criminal breach of trust by sections 407, 40S and 409 appear to be within this section. 
The aeception must not be only intentional, but also with the knowledge that it is likely 
to cause wrongful loss^--Jlfor^a?z mid Macpherson, Where the directors, the 
jnanager and the accountant of a Bank, intending defraud the share-holders, know- 
ingly put forward^ false balance sheets, so that depositors were induced to allow their 
money to remain in deposit, held^ that they were guilty of cheating under s. 418. I.P.C. 
16. A. 88 = A.W.N. 1894, 23. Where general effect of statements, which are literally 
true IS to create a false impression. Heidtho^t the statements, were n on the less 
fraudulent 5 S, L. R. 95. Representation by a Mahomedan that he is a Hindu 
with an object of securing service is an offence under this section. 18 S. L. R. 59= 
28 Cr. L. J. 3I2 = A. L R. 1925. Sind. 57=:=8i Ind. Cas. 309. 

^ Procedure. — Non-Cognizable. — Warrant — Bailable. — Compoundable with per- 
mission of the Court. — ^Triable by a Court of Session, Presidency Magistrate or 
Magistrate of the first or second class. 


419. 


Whoever cheats by personation shall be punished with imprisonment 
of either description for a term which may extend 
to three years, or with fine, or with both. 


Punishment for cheating by 
personation. 


Oases.— Where a person falsely personating another caused a Registrar to 
register a fictitious divorce, whereby he personated person purported to divorce his 
wife, held that the registering the deed did not or was not likely to cause damage or 
harm to the Rsgisirar, in body, mind, reputation or property, and therefore the 
accused was not guilty of an offence under s. 419 of the Code. 17 C. 606. A person 
can not be convicted of an offence under this section, for disposing of a girl represent 
ting her to be of a caste different from that to which she belongs. 149 P. L. R. 
1903 ; 13 1 ^ K. 1904 Cr.«i Cr. L. J. 949. 17 P. R. 1903. Where it was not proved 
that the accused, who was travelling with a forged pass, showed the pass at any time 
to a Ticket Examiner or any other Railway Official before the completion of the 
journey, and where the charge was laid under s. 419, L P. Code, and s. 112, Railways 
Act, held that he could not be convicted of cheating by personation under s. 419 L P, 
Code, 12 Cr. L. J. 4o6«n Ind. Cas. 590*12 M. L* J. 748. Attempt to get reinsiaW 
m Kurnanfs post by the production of a false certificate does not cause ‘‘harm” or 
'klamage^' within the meaning of section 415, to the officer before whom the certi- 
ficate is produced ; and so conviction under ss* 419 and 51 1, held illegal. 4 M.L.T. 324 
19 M. L. J. 271 *8 Cr. L. J. 421, Where the accused was found to have know- 
ingly represented one J. to be B., the mother of a sepoy named K, who "had' 'been 
killed, and thereby induced the military authorities to grant a pension to J, to 
which she was not entitled, it was held that the accused had committed the offence 
of cheating, punishable under this section, A. W. M. 1907, 291 » 3 M. L. T. 61*6 Cr, 
L. 1 ^ 426. But where there is no intention to defraud, no offence under this section 
has>een committed. 32 C. 775 ** 9 C. W, N. 807*2 Cr, L* J, 368«i C. L. J. 469. 
The accused wished to pass a stolen note and, in order to escape detection, gave 
his name falsely, when he was asked by the shop-keeper, after he has cashed the 
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note, to give liis name. The shop-keeper did not know either of the men, and 
admitted that the men made no difference, ffdd, that the accused was either guilty 
of cheating by personation or of cheating, i Weir. 479. Where a person belonging 
to a certain caste, whose enlistment in the police force was prohibited, representing 
himself to be a member of another caste, got a Government appointment in die 
Police Department, held^ that the accused wos not guilty of the offence of cheating 
by personation, but might be guilty of an offence under s. 182 I, P. Code. 14 
R, 1880 Cr. A Mahomedan who pretends to be a Hindu in order to get a job 
under a Plindu who would not employ a Mahomedan is guilty under this section. 
25 Cr. L. J. 789 = 81 Ind. Cas. 309. Taking into account of previous convictions 
for theft and burglary to increase sentence for an offence under section 4^9 seems 
anomalous. A, I. R. 1927 Lab. 220=28 Cr. L. L, 312=100 Ind. Cas. 536. 

Procedure.— Cognizable— •Warrant,— Bailable.—Compoundable with the per- 
mission of the Court— Triable by Court of Session, Presidency Magistrate or Magis- 
trate of the 1st or 2nd Class. 

420. Whoever cheats and thereby dishonestly induces the person deceived 
. to deliver any property to any person, or to make, 

^ Cheaimg and dishonestly destroy the whole or any part of a valu- 

mducmg delivery of property. security; or anything which is signed or 

sealed) and which is capable of being converted into a valuable security, shall 
be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Scope.-*- An increased punishment may be awarded where the cheating causes any 
properly to be delivered “dishonestly” that is where it is of the kind which the first 
clause of the definion in s 415 describes ; where it causes a valuable security as a title 
deed, bond bill of exchange, receipt, etc, to be made, altered or destroyed, or where it 
causes such a document as a deed, bond, bill of exchange, receipt, etc , ^ which has 
been prepared, but which still continues in the hands of the person who will be bound 
thereby, and has not yet taken effect or come into operation — to be made that is 
completed and brought into force by delivery, etc, altered, or destroyed — Morgan 
and Maepherson-^ 387 An offence under s. 420 of the Penal Code,^ does not consist 
merely in a fraudulent or dishonest representation but also requires the delivery of 
property by the victim. 12 P. L. T. 12 = 32 Cr. L. J. 6£i = A. I. R. 193^ 

102, Obtaining money by cheating is an offence under s, 420 and not under s. 4 ^ 7 * 
A. I. R. 1933 Lah. 1009. In cases under s. 420 intention to defraud must be clearly 
established before allovying criminal prosecution to start. 134 Ind. Cas. 309 = 33 
Cr. L. J. 1133=1933 Cr. C. 604=53 C. L. J. 457 = A. L R. ^ 93 ^ 9 ^^' 
cheque knowing it will be dishonoured is an offence under this section.^ A L. R. 

X923 Oudb. 3=9 O. W. N. 1136. Where money was taken for bribing public 

servant, the accused can be convicted under this section. A. I. R. 1933 Rang. 199 = 34 
Cr, L. J. 1255=146 Ind. Cas. 240. An attempt to obtain money from another by 
inducing him to believe that God has ordered him to pay, constitutes an offence of 
attempt to cheat. 48 M. 774=26 Cr. L. J. 755 = A. I. R. 1925 Mad. 480. Silence may 
amount to deception. 52 C. 347=29 C. W. N. 447 = 84 Ind, Cas. 1041. In a 
charge of cheating it must be considered whether the offence of cheater is compatible 
with honest action. 44 C. L. J. 230. Where the balance of consideration of a 

sale-deed is not paid the dispute is of a civil nature and there is no offence of 

cheating. 43 C. L. J. 287=27 Cr, L. J, 588 = 94 Ind. Cas. 204, It is but proper 
to put the exact dates of the commission of offence in the charge. 27 Cr, L. J. 
909. . Deception may be practised by representation mnde through an innocent agent. 
IQI Ind. Cas, 458 = 28 Cr. L. J. 426= A. I R. 1927 Sind. i6t, J went to M. and 
told him that two ornaments of gold were for sale which he could secure for him 
cheap, and on the latter, agreeing introduced A who sold certain jewels to M. 
An assurance was given by A to J that ornaments were of pure gold. In fact they 
were not so and J and A were prosecuted for an offence under s. 420. JIdd, that in 
order to sustain the conviction of J it was necessary for the prosecution to establish 
that he acted dishonestly and fradulentty in the transaction since it might be 
. th 4 feyhe.,W^ himself duped by A. ’ 28 P. L. R. 171 = t02 Ind, Cas, 5S3«*2S Cr, L, J* 

points which the prosecution has 
the accused made\, certain representations knowing them to be 
' -t ol;$uch repreaenfetlon money was handed over to the accused, 

dispute ^Between thb parties seems to be of a civil 
ob.r.e of diectio^ , 'Uom^.iaable. 1. R. 1928 Rat, 
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13. Mere handing over the rules of a dub by its servant does not make members 
criminally responsible for representations contained in the rules. A. L R. 1928 
Mad. 224, Although there is a common feature between the offence of extortion 
and that of cheating yet they cannot be regarded as two aspects of one offence, 
1928 Bom. 346. This section has no application to the delivery of immoveable 
property. A. W. N. 1882, 6, Property in this section means money. 32 C, 22=C. 
W, N. 784=1 Cr. L. J. 794, Where a charge of cheating rests upon a represei7tation 
which is impugned as false and which relates not to an existing fact but to a .certain 
future event, it must be shown that the representation was false to the accused's 
knowledge at the time when it was made. 1$ Bom. L. R. 297=14 Cr. L. J. 
232 = 19 Ind. Cas. 328. ^ Where the complainant- was not really deceived a con- 
viction under this section is not tenable. Rat. Un. Cr. C. 301 ; see also 9 Cr. L. J. 
261; 146 Ind. Cas. 552 = A. I, R. 1933 Lah, 21$. The mere suppression of some 
facts at the time of borrowing money does not amount to cheating, where there 
is no evidence of either active deception or dishonest fraudulent action. 40 P. 
W. R. 1910 Cr. = 8 Ind. Cas. 256=iiGr. L. J. 6io. 

To constitute the offence of cheating, it is not necessary that the deception 
should be by express words, but it may be conduct or implied in the nature of the 
transaction itself. 10 P. W. R. 1912 Cr,= 114 P. L. R. 1912 ; but see 30 N. L. R. 
303 = A. L R. 1934 Nag. 149- Fraudulent admixture of inferior cotton, with good 
cotton by the accused is an offence under this section. 14 Bom. L. R. 137=: ri 

Ind. Cas. 669=13 Cr. L. J. 285; 15 Bom. L. R. 568 = 20 Ind. Cas. 593. Receipt 

of advance by execution of band notes but by false representation of supplyino- 
goods may amount to an offence under this section. 6 L. B. R. 38=13 Ind. CaJ 
389=13 Cr. L. J, 50=4 Bur. L. T. 79. There cannot bs any conviction under 
this section for cheating in respect of an immoral contract. 14 Bom. L. R. 503 = 
IS Ind. Cas. 793 = ^3 Cr, L. J. 521, In a case of cheating, it is open to the prosecu- 
tion to show that the acts charged against the accused were parts of a 
series of similar acts committed by him, or in which he was concerned, at or 
about the time in question. Evidence of such other acts, whether previous or 
subsequent to the frauds charged against the accused, is relevant for the purpose 
of showing whether or not the intention of the accused was honest or fraudulent 
269 F. L. R. 1914: 25 P* W. R. 1910 Cr. = 6 Ind. Cas. 964=11 Cr. L. L 428 
Dishonest intention is the gist of the offence of cheating. 6 Bur. L. T. 201 =V 
Cr. L. J. 80=7 L. B. R, 143 = 22 Ind. Cas. 438; 57 Ind. Cas, 103=21 Cr. L J 
583 ; 68 Ind. Cas. 621 = 23 Cr. L. J. 589; 23 Cr. L. J. 664. In this case, the 
findings of facts are that the petitioner who was indebted to the complainant 

despatched from Benares to the latter in the Guzerat district an envelope 

insured for Rs. 530 containing two pieces of waste paper, apparently post office 
forms, that the envelope was delivered in the presence of postal official to the 
complainant, who found that it contained only two pieces of paper. that the 

facts did not justify a conviction under s. 420 1. F, Code but constituted an attempt 
to cheat them within the definifion contained in ss. 415 and $11 1. P. Code, 10 P. K 
1913 Cr.= 14 C. L. J. 43^=20 Ind. Cas, 596=299?. L. R. 1913. Where a person 
is misguided and then his money is taken off, the offence is one of theft and not 
of cheating. A. L R. 1932 Cal 865=36 C. W, N. 791 = 55 C. L. J, 448=33 Cr. L. T. 
S28. Deception is proved where a person not being a police officer wears Khaki 
and threatens another to take to thana. A. L R. 1933 Cal 308=34 Cr. L. T, 
530=56 C. L. J. 73=1933 Cr. C. 408. Deception without motive is not an offence 
under this section . ^145 Ind. Cas. 229 *=34 Cr. D. J. 922= A. I R. 1933 Rang. 114, 
In the absence of misleading or deceptive representations a conviction under the 
section is not maintainable. 35 Bom, L, R. 1181=35 Cr. L. J. 644=148 Ind. Cas. 
271. 

A manufactured spurious trinkets, and took them to N saying that they were 
of gold, and that they were stolen property (which was not also true) and that 
A does not like to sell them in ba^ar and asked him to buy. N did not buy, but A 
was arrested. Hdd that the act of A amounted to an attempt of cheating punishable 
under ss* 420, 511, IF* Code. 13 F. W. R. 1914 Cr.=66 P. L. R. Cr. 

L. J. 26S«23jnd. Cas. 473 »i 4 F* R* W 4 Cr. 

To describe a Brahman woman as a Kirari is not cheating by personation but 
may be an offence under section 420 I P. Code. 13 P. R. 1904 Cr.= 114 P, L. R. 1904. 
Where the accused obtained the complainanfs money by a promise which he knew 
he cqtild 'not fulfil, he committed an offence under this section. 13 C, W. N. 728 = 

9 C* L. J. 605 i see also 2 Bom. L. R. 621. Inducing execution of bonds for fictitious 
amounts, does not amount to cheating. 18 Cr. L. 'I3i»'37 ind. Cas 483. A person 
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who by representing a woman to be a Jat widow, when she ;s only a sweeper whose 
Ssband s alive, induces another to pay Rs. 303 to him commits the oifence of 
6 P. R. 1918 Cr. = 49 Ind. Cas. 3SI = I9 Cr. L. J. 3.35 5 58 Ind. tas. &30. 

The reused had executed a in favour of the complainant and presented it 

forregisiration but took it back from the Sub-Registrar before registration on he 
pretext that he could not understand whether it was a mortgage or kobala, and itavmsf 
thus obtained possession of the document, he tore it to pieces. _a charge 

of cheating cLnot be maintained as the person cheated was the Sub- Registrar and 

hi d d no complain. 30 C. L. J. 175= 54 Ind. Cas. 64. U is absurd to expect a Court 
to take any notfee of a complaint of cheating except where it is put in by the .Person 
ac ually defrauded. 63 Ind Cas. 464=732 Cr. L, J, 672. Accused patyned sjx rings 
which L said were of gold. Subsequently it was discovered that the rn^s "ere of 
Ser dlt. Abused was charged^ with an offence under s. 420 1. P. Code. 

that thf burden of proving that the accused knew that ‘j'® ""f ,i5n 

^ngaested them to be was on the prosecution. 53 Ind. Cas. 609. For a convi.a 1 
OTdIr s. 420 it was necessary for the prosecution to prove that Aere had been . 

under tWs Setif® sV.tj! 37" = SS In^Cas^'S^ ^/'crT J.* 362. The word 

SfuTKsUndttfthL' k 

this section. Section 417 covers cases of cheating m which g ^ 

there is no intention of causing wrongful gam. 13 Bur. L. T. 239—64 ind. Qis. 33 
22 Cr L. T. 721. Where none of the complainant has suffered damage or harm m 

KnHv \nind reputation or property a conviction under this section is not maintaina ble, 
body, mind, repumtiono p^ y the accused set 

L to a car which was insured and then submitted false information to the company, 
an offence under ss. 430/511 has been committed and he should be severely punished. 
I5I td C^s ^9=35 Cr. L. J. I34S = A. 1. R. I934 Pesh. 67. So also a person who 
after collecting funds for charitable institutions pock^s the money himseif should be 
sSy punished. A. I. R. 1934 Pat. 114= 1934 Cr. C. 300=15 Pat. L. T. 318=3$ 

Cr L. T. 1167— 150 Ind. Cas, 927. ... * u* 

* The accused drew a hundi and borrowed money on it without assuring himself 
that the drawee, with whom he had no previous dealings and who was not supplied 
with funds, would honour the same. The money so borrowed was spent by 
him on his own purposes. The hundi when presented for payment was 
d honoured by the drawee. The accused though appraised of the dishonouring, 
Took no steps either to have the hundi honoured or to repay the money 
borrowed on the hundi. But he made himself scarce. that the accused was 

guilty of cheating. 23 Bom. L. R. 340=60 Ind. Cas. 993=22 Cr. L. J. 305. Indu- 

dng^by false personation to part with property and subsequently offering to credit 
ihe^ value thereof against sum due under an alleged contract unfuifflled does not 
amount to an offence under this section. 25 C. W. N. 618 = 60 Ind. Cas. 618. 
A person who takes property under a hire purchase system arrangement, but sells U 
before the instalments are paid commits criminal breach of trust. 45 S®o = 2i A. 
L T mo=73 Ind. Cas. 508. In a Criminal Court it has to be shown that the man 
who plays the part of the confidence man is putting forward wh^ he knows to be 
untrue and in many cases, shares in the proceeds. L. R. 4 A* 83 Cr,- 1923 A. 285. 
Petitioner was convicted of cheating on the ground that inspue of receiving from his 
debtor cash and cattle in payment of what he owed him, he gave him notice 
forpaWntofthedebt originally due, and denied what he had already received. Ne/a, 
there was nothing to show that the petitioner received payment with the preoonceiyed 
intention of denying it later on. If he subsequently denied it he cannot be said to 
have cheated the debtor though this conduct of him was highly reprehensible. 1923 
Lab. 621. In a case of cheating the Court is to see the intention of the accused at 
the time of the offence and judge of the consequences of ihe act or omission uself. 
40 C.L, J. 283 = 1925 All, 100. A person cannot be charged under this section for 
deceiving Court and Judges by institution of false case and to get a decree, because 
a decree does not come within the definition of valuable security. 28 C. W. N. 414 = 

' J, I22»8i Ind. Gas. 810, An offence under s. 420 of the Indian X^enal 

nnjpt, b^' tried by a second class Magistrate. 25 Cr. L. 1193 = 82 Ind. Cas. 

Aa attempt ■ to commit the offence described in s. 420. renal 

known to the law. 25 Cn 
T .i#iBwM£TGa;ar^827**j924 Nag. 1 20 j see also 25 Ct L. J; tiyi* The 
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accused having no account at a Bank drew a cheque in favour of a vendor of goods 
as if in payment of the price and signed the cheque with a name other than his 
real name. The cheque was dishonoured and it was found that the accused 
had drawn a cheque with a view to induce the vendor to deliver the goods. 
Ileld that the accused was guilty of an offence under this section. 40 C. L. J. 
256»i925 Lah. 14. No offence under this section is committed on the refusal of 
the accused, to admit legal liability. 26 Cr. L. J. 1303=89 !nd. Cas. 247= A. L R. 
1925 Sind 231, Where a Railway employee obtained a free pass for his wife and 
mother and handed over the pass to a stranger to be used by her, he commits an 
offence under this section. 88 Ind. Cas. 524=26 Cr, L. J. ii64=A. J. R. '1925 
Oudh. 479. Where a defect in framing a charge under this section does not 
materially affect the accused, the trial is not vitiatecl. 29 C. W. N. 483 = 26 Cn 
L. J. 906. But where the charge is too vague and indefiaite to give the accused 
proper notice of the manner of deception the charge is bad. 41 C. L. J. 172 = 29 
C. ^W. N. 408 = 26 Cr. L. J. 849. la a prosecution for cheating the essential points 
which the prosecution has to prove are that the accused m^^de certain representations 
knowing them to be false and that as a result of such representations money was 
handed to the accused. 39 M. L. T. $g 6 . Under this section some sentence of 
imprisonment must. be given, and the Court has a descretion to add or refrain from 
adding a fine, for, to the latter an offender is , only liable. 27,,A,. L. J., 400=114 
,!nd. Cas. 733=f 3^ Cr. L. J. 340 = A. 1. R. 1929 All. 260. A second .class , Magistrate 
has no jurisdiction to try an offence under this section. 12 Lali. L. J. '87 = A. L R. 
1930 Lah, 664. , 

Prooedura. — Cognizable— Warrant — Bailable— Compoundabie with permission 
of the Court— Triable by Court of Session, Presidency Magistrate or Magistrate of 
the first class. (A, L R. 1933 Lah. 1009=1934 Cr. C. 1554). 

. Of Fraudulent Deeds and Dispositions of property. 

421. Whoever dishonestly or fraudulently removes, conceals, or 
Dishonest or fraudulent delivers to any person, or transfers or causes 

removal or concealment of to be transferred, to any person, without adequate 
property to prevent distribu- consideration, any property intending thereby 
tioa among creditors, to prevent, or knowing it to be likely that he 

will thereby prevent, the distribution of that property according to law among 
his creditors or the creditors of any other person, ^ shall be punished with im- 
prisonment of either description for a term which may extend to two years, or 
with fine, or with both# 

Scope, — This section is intended to cover benmni transaction in fraud of 
creditors rather than fraudulent preferences given to one banafide creditor over 
another. In order to support a conviction under this section, it is necessary to 
prove that a transfer was (i) fraudulent (2) without adqiiate consideration and 
(3) with intent to prevent a rateable distribution among creditors. L. B. R. 1S93. 
1900, 593. The Presidency Towns Insolvency Act does not take away a Maglstrafe^’s 
jiirisdicuon to try the insolvent for an offence under s. 42 L 6 Rang. 664=30 
Cr. L. J. 34S« A. i R, 1929 Rang. 14. 

Procedure. — Hot-cognizable— Warrant— Bailable— Not-corapoundable— Triable 
by Presidency Magistrate, or Magistrate of the ist or 2iid class. 

422. Whoever dishonestly of fraudulently prevents any debt or demand 
1 r 1 .1 to himself or to any Other person from being 

Dishonestly or fraudulently j3Qa(;|e available according to law for payment of 

hi. debts o, the debt, of s£:h otho, 

be punished with imprisonment of either descrip- 
tion for a term which may extend to two years,, or with fine, or with both. 

Scope. — The object of the provisions under this head appears to foe the punish- 
ment of dishonest and fraudulent debtors. The Civil law fixes the relative rights of 
debtors and creditors* and assigns to the latter remedies for the recovery of their 
just demands. It also provides for the distribution of a debtor's property among, 
his creditors if he becomes insolvent and is unable to satisfy their claims in full 
But if he endeavours to evade his just liabilities by a fraudulent disposal of his pro- 
perty, he is treated as a criminal. Ss. 421-24 seem to be intended to protect the 
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L R. 1930 'Mad. S^d*" Removal of crops under 'illegal attachment 
A. 1 . R.;|'i^ 3 o Mad M, L. J. 509-1930 M. W. N* 

addition 'action against the tenapit as profided for 
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Dishonest or fraudulent execu- 
tion of deed or transfer contain- 
ing a false statement of con- 
sideration* 


general body of creditors from such fraudulent tlealings and disposillon of his 
property (whether by deeds or writings or otherwise) by the debtor as |>reveiit or are 
likely to prevent the fair distribution of his property according to law* Morgan md 
Mai:pMersoni 3S8 ;. See also 22 W. R, Cr. 46 ; 18 Inch Cas, S93 J 3H'-5 
W. N* X74. 

Prooedore. — Not-cogniz^b!e — ^Warrant — Bailable — Not-compoundable -—Triable 
by Presidency Magistrate, or Magistrate of the first or second class. 

423. Whoever dishonestly or fraudulehtly signs, executes, or^ becomes a 

party to, any deed or instrument which purports 
to transfer or subject to any charge any property 
or any interest therein, and which contains any 
false statement relating to. the consideration/ for 
such transfer or charge, or relating to the person 

or persons for whose use or benefit it is really intended to operate, shall be 
punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Scope. — The law does not make punishable every false statement in an instru- 
ment of transfer The false statement must relate to the consideration or to the per- 
son to be benefited by it in order to become crimmal* 37 M. 47- A. false and exaggera- 
ted declaration of consideration in a sale-deed with the consent of the purchaser, for 
the purpose of defeating the claims of the pre-emptor is an offence under this sec- 
tion, the purchaser being guilty under s 423. 19 P. R. 1902 Cr ; 16 P. R* 1908 Cr. ; 

A, W. N. 1883,209 ; 16 P. R. 1907 Cr. ; 25 A. 31. A KohuUyat^ is not a document 
contemplated under this section, 46 C. 686. ‘‘Fraudulently” in this section does 
not connote deprivation of property. It is not essential that the person deceived or 
to be deceived and the person injured or intended to be Injured should be one and 
the same. 66 Ind. Cas. 996—26 Cr, L. J, 340— 48 C. 911, ^ Where document is 
executed with false recital as to consideration with fraudulent Intent and in that con- 
sent, an offence under s, 423 is committed. A. I, R. 1933 Pal. 495 = 34 Cr. L. J. 846— 
1933 Cr. C. 1029- 144 Ind, Cas. 791. 

Procedure.— Not-cognizable— Warrant— • Bailable— Not-compoundable— Tri- 
able— by Presidency Magistrate, or Magistrate of the first or second class, 

424 . Whoever dishonestly or fraudulently conceals or removes any pro- 

, r J 1 himself or any other person, or disho- 

Dishonest or fraudulent re- j;j0g|-|y or fraudulently assists in the concealment 


or removal thereof, or dishonestly releases any 
demand or claim to which he is entitled, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

Gisb of the offence. — To sustain a charge under this section, there must be evi- 
dence of the persons intended to be defrauded by the concealment. i6 F. R. 1868 
Cr. In the application of this section, care should be taken that civil rights 
are not made the basis of a criminal prosecution, i Weir 483. Parties should not 
be encouraged to resort to the Criminal Court in cases in which the point at 
issue between them is one which can more appropriately be decided by a Civil Court. 
In the absence of proof of dishonesty a conviction under this section is unsustainable. 
22 Cr. L. J. 142 ; 2 Pat. L. T. 627 ; i Pat. L. T. 318 ; i Weir 484 ; A. I R. 1929 
Pat. 513 ; A. 1. R. 1929 Pat 520. See also 25 M. 729 ; i Weir, 485 ; 26 M. 481 ; 
I Weir. 483 ; 8 W. R. 17 Cr, Where the procedure has not been followed convic- 
tion under this section should beset aside. A. I, R, J928 Rang, 285. Magistrate’s 
jurisdiction is not taken away by Presidency Towns Insolvency Act 1929 Rang. 14, 
The criminal question for determination under s. 424 is whether the alleged removal 
of property is dishonest or fraudulent and therefore if persons claiming title to a 
property under attachment in execution of a decree on another remove the same, the 
matter whether such property belonged to the accused or not has to be determined 
by ...criminal Court before deciding upon conviction, A. I. R. 1930 AIL 329. The 
taking away property by others with a view that it may be attached, if done 
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in s. 71 (4) of the B. I. Act, he maybe proceeded against under this section, if dis- 
^ ’-■J- 353 = (1917) i’at- 71-1? Cr. L. J. 315=3 Pat. L. W. 

43 35 Cas. 491. Tenants under Bhaoli Dama haudi system carrying away tl-f'.e 
outturn of lands, commit an offence under s. 424 if the landlord has no reasonable 
time 10 appraise it 18 Cr. L. J, 687=-! Pat. L. W. 891=40 Ind. Cas, 335. Where 
tenant holds lands of woram tenure, reaping and removal of crops by him, without 
anciiord s knowledge in order to defeat landlord's claim is an offence under this 
section. 1932 M. W, N. 639=?. L. R. 1932 Mad. 1223 ; see also 1931 M. W. N, 
^ pstson cannot be charged under s. 424 I* P. Code for removing crops not 
vahdiy attached. A. I. R. 1934 AH. 711 = 1934 A. L. J. 749=151 Ind. Cas 366=1934 
Or. O, 901 ; see also 1933 M. W, N. 722 ; A. I. R. 1933 All. 46. Refusing to return 
IS not removing. So refusing to return is not an offence under this section. A. I. R. 
i934 AIL46 = i933 Cr. C. 52 = i 933A.X. J. I = i44 lnd. Cas. 32. ■ 

by 1 residency Magistrate or Magistrate of the first or second class. 

Of Mischief , 

425, Whoever, with intent to cause, or knowing that he is likely to cause, 
Mischief. wrongful loss or damage to the public or to any 

person, causes the destruction of any property, or 
any such change in any property, or in the situation thereof as destroys or 
diminishes its value or utility, or affects it injuriously, commits ‘‘mischief’. 

Explanatioji /.--It is not essential to the offence of mischief that the offender 
should intend to cause loss or damage to the owner of the property injured or 
destroyed. It 23 sufficient if he intends to cause, or knows that he is likely to 
cause, wrongful loss or damage to any person by injuring any property, whether 
It belongs to that person or not. 

Explanation 2.— Mischief may be committed by an act affecting property 
belonging to the person who commits the act, or to that person or others 
jointly. 

Illustrations. 

ia) A voluntarily burns a valuable security belonging to Z, intending to caus^ 
wrongfulloss to 2. A has committed mischief. s 

^ if) A introduces water into an ice-house belonging to Z, and thus causes the 
ice to melt, intending wrongful loss to Z. A has committed mischief. 

{c) A volunfariiy throws into a river a ring belonging sto Z, with the intention of 
merejsy causing wrongful loss to Z. A has committed mischief. 

(a) A knowing that his effects are about to be taken in execution in order to 
satisfy a debt due from him to Z, destroys those effects, with the intention of therebv 
prevpting Z from obtaining satisfaction of the debt, and of thus causing damage to 
Z. A has committed mischief. 

If) A, having insured a ship, voluntarily causes the same to be cast away, with 
the intention of causing damage to the under-writers. A has commited mischief. 

(/) A causes a ship to be cast away intending therby to cause damage to Z 
who has lent money on bottomry on the ship. A has committed mischief. 

W A, having joint-property with Z in a house, shoots the horse, intending 
thereby to cause wrongful loss to Z. A has committed mischief. 

ill) A causes cattle to enter upon a field belonging to Z, intending to cause and 
knowing that he is likely to cause, damage to Z»s crop. A has committed mischief. 

Scope.— In the offences against properly which have hitherto been considered, 
the purpose of the offender ordinarily is, to cause a wrongful gain of propeny * 
there is a transfer of propeny which is the subject of the offence from the rightful 
possessor to the offender or to some other person, or there is an appropriation or 
conversion of it by the offender. In the offence of mischief, there is not necessarialv 
any transfer of propeny or any wrongful gain to the offender. The property 
continues with the possessor (unless the mischief extends to his absolute destruction) 
but it^ does not continue in his possession without change or diminution in value! 
»cmejnjury has been sustajned by it, and this injury, if it is intentionally caused! 
constitutes mischief. This offence is commonly perpetrated from vindictive 
motives ; but absence of spite will be no answer to a charge of mischief, nor is it 
essential that any 'motive for the mischievous acts should be assigned, if the intention 
localise wrongful loss is shown, •^Morgan andMa^kerson 397. Where 'the 
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accused removed an obstruction from a property which they bdieved lo he 
their own* the accused cannot be said to have caused any wrongful loss lo uie 
coniplaioani under s, 425. 99 L.^J. i5Hf=A» L K, 1927 

Lab. 145. Id order to constitute an offence under tins secuon^ sonietning; 
should be done to property contrary to its natural use, 1929 5 *. h 

mischief if a person innocently removes a barricade ^placed by hluiiictpahty^ 0^11 
a piece of land in front of his bouse, which impai**$ his ingrees ami egiess 
to or from the said house. Eat. Un. Cr. C. 745 - Where the accused blorKea 
a channel the result of which was that the surplus water flowed direct on to tne 
complainant^s land and damaged his crop, and the site of the channel was the coni' 
iBon properly of all the accused. I/M, that the act of the accused 0 Kt not ccnstitute 
the offence of mischief and that complainant's remedy for any damage he naa 
sustained lay in an action in the Civil Courts. 8 M. L, T, 385 — 8 Ind. Oas. 

II Cr. L» J. 566 ; see also 1913 M. W, N. 179—19 Inch Cas. 305-14C1*. i- j- 
209. The authority vested in the Criminal Court of punishing^ persons tor acts 
mischief is one which must be exercised with great caution’ and n nui;rt oe 
very clear, before conviction* that the accused has brought^ bunself 
the true meaning of section 425 of the Penal Code. 6 W. R. Cr. 50. ihe act o 
impounding cattle does not amount to causing such a change in me ^duanon 
of property as diminishes its utility or value. A, W. N. 1881, ^5^* accu:>ca 

apprehending that the water in his tank would overflow, caused a oteacn in 
the bank of the complainant's field so as to let the surplus water ii om ine tauK ove - 
flow complainant’s land. It was found that there were no crops in the lieuli ana 

apart from the damage done to the bank no other damage was caused to the com** 

plainant. Held, that the accused was guilty of the oftence of mischier 49 inci 
Cas. 861 = 20 Cr. L. J. 237. Where there is a Hindu god over a cliabumi of a 
mosque surrounded by a wall belonging to Mahomedans, the breaking of the wm 
for widening the doorway is an offence under s. 425. 96 Ind. Cas. 210=27 Cr. u J . 
898 = A. 1. R. 1926 All. 704. The word “change’’ in this section means physical 
change in composition or form and a change in value is not sufficient to consiituie 
mischief. 105 Ind. Cas. 672 = 28 Cr. L. j. 96o = A. 1. R. 1928 Sind. 49- bo mere 
omission to give light to house by failing to switch on the light is not an onence 
under this section. Ibid. If the landlord after the surrender of the land by ine 
raiyai, entered the land and dispossessed the m\dtr-raiyal up-rootmg seeds sown 
by him* he cannot be convicted under this section, 9 Pat. L. T. 728=110 Ind. Cas. 
98 = 29 Cr. L. J. 642 ; 55 M. L. J. 767. Where the harvesting and removal of the 
by the raiyat is dishonest, his conviction under s. 425 is right. 1931 M, u. N, 
1049. The expression ‘Wrongful loss or damage” means loss or damage by unlaw- 
ful means. There is nothing unlawful in the accused installing an oil-engme in his 
own property and working it in any way he chooses, although if bis working causes 
damage to a neighbour’s property, the accused would be liable to a civil suit for 
damage. The damage cannot be said to be caused by any any unlawful means ana 
the accused is not liable to be convicted for mischief. A. 1. E. X93S Bom. 165* 

Intention. — The intention to cause one wrongful loss or damage to tlm 
property is essential. An act which harms or lessens the value of property, if it 
is done by accident or mistake and not wilfully, does not make the doer an 
offender under the Penal Code, although he may be answerable in a civil 
suit for such damage. The wrongful loss may be to any person, or 10 the public, or 
to any class of the public or any community as the inhabitants of a particular village. 
Where the act which causes damage is done without any criminal intenur>n 10 cause 
harm, and in good faith for the purpose of preventing or avoiding other harm to 
person or property, the doer commits no offence (see section mm 

Macpherson, But in a Bombay case {Rat. Un. Cr, C, 690) it was held that 
the terms of this section were satisfied where there was a distinct finding as to the 
prisoners’s knowledge and that the question of intention was material only as regards 
See also 3 L. B. R. 15S j i Weir 488. To sustain a conviction for 
the offence, it must be shown that there has been an intemion or knowledge that, 
ffpm 1^0 destruction of the property wrongful loss should or would accrue, r Weir 
'488«S^W,-E. Cr^,6s; 8Bom. L. E.489 1 Rat. Un. Cr. C. 88; Rat Urn Cr* C. 

Ct C..189 4 I mmrn t II Cr. L. J. 168 ; 9 R. R- *^78 Cr. j 1 Weit 
“ ^ ,.B. L. R. A* Or. C. ly; Eat Un. Cr> C, 87 ; Rat. Un. Cr. C 199 ! 7 C. W. K 

IndwCaSf/SJS-l ^8 Ind. End- Cas. 171 ; as Ct L J* m ; 8 

iSB^iasJnd.'Cas. 371 ; n Ct U J. S28 i 24 Ct L. J. o 93 I 
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Damage.— This section does not necessarily contemplate damage of a destruc- 
tive character* It is only necessary that there should be an invasion of right and 
diminution of the value of one's property, caused by that invasion of right, which 
must have been coruemplaled by the dooer of it when he did it. 12 C. 55 ; 12 C. 660 ; 
7 B. 126 ; 9 B. 173 ; 6 B. L. R. Ap. 3 ; 23 P. R. 1904 Cr. 10 W. R 29 Cr. ; 1 Weir, 
487 ; Rat* Un. Cr C* 60 ; i Weir. 497 ; 7 Bom. L. R, 86. i Weir 496 ; 4 Bom. L. R. 
4‘^3 J 3: Weir. 489 ; 37 P. R. 1866 Cr. ; 24 P. R. 1905 Cr. To cut ripe crops which 
are grown, to be cut is not to destroy them or to affect them injuriously wiihin 
the meaning of s. 425 and is not mischief. A. L R. 1934 Oudh. 183== ii O. W. N. 
508 = 35 Cr, L. J. 797. The essence of the offence of mischief is that the property 
must be destroyed or have some change caused in it or its situation, which des- 
troys or diminishes its value or utility or affects it injuriously. U. B. (1897-1901) Vol, 
I, 347 *, Rat* Un Cr. C. 185 ; Rat. Un* Cr. C. 318. Mischief cannot be committed 
in respect of one’s own property. A. L R. 1926 Pat. 244 = 7 P. L. T. 79=27 
L. L. J. 393 = 93 Iiid. Cas 40 ; see also 24 Cr. L, J. 467 = 73 Ind, Cas. 883. 66 Ind. 
Cas. 817 = 3 P* B. T, 335. It is not an offence to remove lateral support and cause 
damage unless the right to support has been acquired by prescription for 20 years. 
68 Ind. Cas. 831 = 14 M.L.W. 728. Throwing a heavy stone at a cow that had strayed 
into the held and fracturing her leg is mischief. 18 Cr. L* J, 286=12 N. L. R. 188 = 
38 Ind. Cas. .318. 

Property. — All kinds of property whether moveable or immoveable may be the 
subject of (Ins offence. Some change or diminution in value or utility must be caused 
to the property. Such damage should be of a nature serious enough to be worthy 
of notice — Moreau and xWacJfkerson 390. The word means tangible 

property capable of being forcibly destroyed, but does not include an easement. 
Rai. Un, Cr. C. 387. Postal receipt is such a property. 24 F. R. 1905 Cr, ; A. L R. 
1930 Mad. 973“*'“930 M, W. N. 909. 

Bonafide claim. — When the defence raised a h 07 taftde claim of right, the Court 
should determine whether the accused acted with any such intent as is specified in this 
section. Rat. Un, Cr, C. 432 ; Rat. Un. Cr. C. 466 ; see also A, I. R. 1923 All. 428= 
21 A. L. J. 213 = 71 Ind. Cas. 645 I 19 C. L. J. 729=5 Pat. L. W. 114 = 46 ind. Cas. 
40 ; 4 Fat. L. W. 291 = 44 Ind, Cas. 451 ; 40 Ind. Cas. 750=18 Cr. L. J. 750 = 2 Pat. 
L. W. 49=40 Ind. Cas. 750. One of the several co-sharers in constructive possession 
of joint land has right to dig part of it with a view to apportioning it for his exclusive 
use* 35 Cr. L. J. 730=1934 A. L. J. 689 = A. I. R. 1934 Ail. 829. 

Change. — The word ’'change*’ in s. 425 means physical change in composition 
or form. A. I. R. 1928 Sind, 49=22 S. L. R. 393=28 Cr. L. J. 960=105 Ind. Cas, 
672* ^ Mere omission to give light to the house failing to switch on the light does 
not involve change in the property even though it may diminish its value or 
utility, 

426 * Whoever commits mischief, shall be punished with imprisonment 
Punishment for mischief. either description for a term which may extend 

to three months, or with fine, or with both. 

Scope, — Underithis section mischief must be done to the property belonging 
to anoihtr person but where a person's right is declared by a Civil Court he 
commits^ no mischief by damaging the property* 7 Pat. L. T. 79=93 Ind. Cas, 
40=27 Cr. L. J, 392 = A. i R. 1926 Pat 244* Where there was no finding that 
the branches of trees were cut with intent to cause wrongful loss or damage but 
it appeared from the evidence that the branches were cut at the instance of the 
accused and with the knowledge that it was likely to cause wrongful loss, the 
accused ^can be convicted under this section. A. L R, 1927 All. 610* In an oflence 
of mischief, change i, e. physical change in property is necessary. Only diminishing 
its use or, utility is not sufficient X928 Mad. ,49. The essence of the offence of 
mischief is that the property must be destroyed or have some change caused 
in it or its simation. which destroys or diminishes its value or utility or affects 
it iojuriosly, U’ B. I, 847. In order to convict of mischief 

under $. 426, the owner of an animal which has done damage to crops, it is not 
suiScient to show that he was guilliy of carelessness In allowing it to stray but 
the prosecution is bound to show an intention on his part to cause wonigfu! loss or 
damage* " Rat Un. Cr. 187. Negligentl^r allowing one's cattle to stray into another 
man’s garden does not amount to mischief within the meaning of s. 426 L P. Code. 
Rat Um Cr. C. 185 ; Rat* Un. Cr, C. 199* But where the accused was present when 
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his buffaloes destroyed some' road side trees, and being able to prevenuhe baffaloes 
from destreying the trees failed to do so, Md that he was properly conviciecl under s. 
426 I. l\ Code. Rat. Un. Cr, C, 3^^ ; see also i Weir 29. The ciittnig of ^ padtly 
belonging to another, which is tinripc and not lit to be cut, amounts to iinsciuct. 
7 C W. N. 713. Ploughing ^om/ide on widowed daughter’s liiisbaiitrs land is not an 
kfence under this section. S Ind. Cas. 118*11 Cr. L. J. 623 ; see also Rai. On, Cr. C, 
465. A mortgagee by openly cutting a few trees on the land morigagec! to him in or- 
der to repair another part of the mortgaged premises is not guilty of mischeief 15. Cr, 
L. J, 290*23 Ind. Cas. 498. Where a person cut his own tree «ina allowed it to tali 
in anoihers’ tree to protect his own trees inspite of pr otest of that oiner, tjiat 
he must be presumed to have intended to cause damage to such tree. 98 md. Cas. 
181. Where accused obtained an injunction restraining complainant from obstrucimg 
the way by dams and when the complainant did not remove the dams, he hmiself 
had the dams removed, held that the loss caused to complainant was caused by 
unlawful means and therefore accused was guilty of mischief. A. L R. 19^7 Bom. 
363*51 B. 417*29 Bom. L. R. 484 = 2801. L. J. 476=101 Ind. Cas. 604. 

To make a breach in the wall of a canal is an act which causes siich^ a change 
in the property as destroys or diminishes its value or utility or affects it nijurionsly. 
and as such, it is an act of wilful mischief punishable under s. 426, Fenai Code. 
aA*L.T.i62*i3. Ind. Cas. 829=13 Cr.L. J. 141 = 34 A. 210. The mere cutting 
of a few small branches of no appreciable value for the sake of the leaves fpm a large 
tree, which is not practically injured at all by the operation, scarcely calls lor 
punishment for theft or mischief as it comes under s. 95. 8 C. P L. R. Cr, 15. 

Cutting a channel across one’s own land into a jhil in possession of another, may 
amount loan offence under this section. 7 C. W. N. 663. 

Rash driving on a public road causing thereby collision with and injury co the 
horse of another carriage is punishable under s. 279 I. P. Code, and not under s. 
426. 13 P. R. ^900 Cr. Throwing brickbats at the back of a house is an offence 
under this section. 5 L. B. R. 100*4 Ind. Cas. 293*ioCr. L. J. $52 ; see also 12 
N. L. R. 188. Cutting of trees to annoy a person is an offence under this section. 10 
Cr. L. J. 544*29 Ind. Cas. 672. Where certain cattle in charge of a servant strayed 
or were driven on various occasions into the Government gardens and there caused 
damage, that the master could not be convicted of the offence of mischief. 29 
A. 56 s*A. W. N. 1907, 170*6 Cr. L. J. 13. Section 426 deals with physical injury 
from physical cause, 24 A. 555. Where a person inflicts wounds on one animai 
with a spear whereby it is disabled for some days, his offence falls within s. 426. 3 
Bom. L. R. 503. If one commits the offence of mischief by intentionally causing 
wron^-yful loss or damage to another by entering on his land, he convicts also crimi- 
nal trespass, U. B. R. {1892-1896) Vol. I, 259 j see also ti C. W. N. 467 = 5 J. 

278. If a person takes possession of the site of a public road and builds upon u to 
the obstruction of the public, it is no offence for a member of the public to pull down 
that obstruction and exercise his right of way. 15 Cr. L, J. 723*26 Ind, Cas. 171. 
The allowing of a buffalo to stray without a keeper does not constitute the offence of 
mischief. Rat, Un. Cr, C. 357 I Rat. Un. Cr, C. 60 ; 61 Bom. L. R. 539* sup- 
port a conviction under s. 426. I, P. Code, it must be proved that there was an inten- 
tion to cause wrongful loss or damage or to cause damage by wilfully turning an 
animal into an enclosure, or at least that the accused was present and able to restrain 
the animal from causing damage and did not restrain it from so doing. Rat. Un. Cr. 
C. 357. But an offence under this section is committed if the accused graced the 
cattle in certain waste land, in contravention of a notification by Government prohi- 
biting the public from grazing cattle there, i Weir. 492, Disturbing graves for 
purposes of cultivation is an offence under this section, i Weir. 496, But destruc- 
tion of carcass against customary right to skin is not an offence. 8 B. 295. But no 
such offence is committed where tombs with the land passed to the accused. 4 Bom. 

L* R‘ 463* . . , , . , , , 

The accused set fire to a heap of rubbish in his field, which was closed to a 
protected forest The wind carried the flames to the forest and destroyed a part 
S it#' Seld that on these facts, the accused could not be convicted of the offence 
bf mischief punishable under this section. 8 Bom. L. R. 851*4 Cr. L. 446«»i^ M. 

.444. The accused caused diversion of the course of a certain river, 
such diversion by him and the consequent destruction of very large 
'of fish ' in the river would injuriously affect the person who as lessee of 
■ \wghtE of fishery, in ' the river* He -was thereupon convicted by 
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dispute between the parties regarding a wail, and one of the parties pulls down a 
newly built wall m the bonaflde exercise of his supposed right, he cannot be 
convicted under s. 436. i Weir 490 ; see also 73 P. L. R, 1903 = 6 P R lOoa 
5 2 Bom. L. R. 340 ; A. W. N. 1882, 209. 21 W. Cr. 38 ; A. W.' N.‘ 1881, 
64. A bailiff cannot be convicted under this section for breaking open doors 
in execution of decrees. Rat. Un. Cr. C. 949 ; see also 3 C. 573=1 C L R 
353. Where an accused person, who had no right to remove earth from an ‘odai 
did so in such a manner as to cause the destruction of the complainant’s bund, held 
that he must have contemplated the result and that he was rightly convicted. 3 M 
L. T. 147 = 7 Cr. L. J. 133. An offence under this section is committed by the'^des- 
truction of a document containing immoral agreements if in connection with that 
agreement the complainant gams some right. 5 M. 401= i Weir. 409. The accused 
persons were employed to float timber through a bridge ; while doing so, some of 
the logs struck against the arch of the bridge. The accused were convicted under 
5. 426. that the conviction was wrong, as there was no evidence whatever of 
mischief and still less of the intendon and knowledire reouired bv the scrtinn 
I Weir 487=5 M. H. C. App. 40 ; see also i Weir. 5 10. \Vhe?e the accused alleging 
himself as the owner of a land harvests tenant’s crops, he commits an offence under 
this section, i Weir 49^* Where there is a custom of bringing an idol once a year 
underneath a tree for worship, the owner of the land on which the tree stands 
cannot be convicted under this section for the removal of the tree i Weir 406 
Stealing property and then destroying it are but one offence, viz,, theft and not to 
offences, theft and mischief. 37 P. R. 1866 Cr. ; 2 Weir. 458. Where three Municipal 
Councillors permitted a tree within the Municipal limits to be cut for a public 
purpose, against the order of the Municipal Committee as a whole, held that thev 

were not guilty of an offence under s. 426. 9 P- R. 1878 Cr. Where the accused, who 
received a registered letter, instead of returning the acknowledgement duly signed 
to the post man, tore it away, held that the accused was guilty of the offence of 
mischief. 24 P. R. 1905 Cn=7i P. R. 1905=2 Cr. L. J. 242. Where it has not been 
shown or found that the utility or value of the trees was diminished by reason of 
the branch having been cut, conviction under section 426 could not be sustained 
4 Pat L. W. 291=44 Ind. Cas. 451= i9 Cr. L. J. 339 ; see also 2 Pat L. T. 394=23 
Cr. L. J. 504=68 Ind. Cas. 40. Where a tenant in the bona fide assertion of a custo- 
mary right, without intending to cause wrongful loss cuts down an ancient tree stand- 
ing on his holding, he can not be convicted of the offence of mischief under s 426 
I. P. Code. 58 Ind. Cas. 828 ; see also 62 Ind. Cas. 311=22 Cr. L. J. 507. To sus- 
tain a conviction under ss. 426 and 427 I. P. Code, the presence of a criminal inten- 
tion is necessary. 53 P. L. R. 1922. Where a tenant removed earth in the bona flde 
e.xercise of his right and the landlord complained the dispute is one of the civil 
nature between landlord and tenant and is not an offence under s. 426. 73 Ind. Cas 
805=24 Cr. L. J. 693 ; ‘.see also 86 Ind. Cas. 186=26 Cr. L. J. 660 ; 1929 M. W. N.' 
711 ; 2 P. L. T. 394=23 Cr. L. J. 504=68 Ind. Cas. 40 ; A. I. R. 1924 Cal. 736 = 26 Cr 
L. J. 194=83 Ind. Cas. 898. The cutting and removal of dead jack-fruit tree stand- 
ing on the homstead of the tenant, by a servant of the landlord does not constitute 
the offence of mischief. 28 C. W. N. 736. Demolition of a party wall in a bona fide 
claim of right is not an offence under the section. 26 Bom. L. R. 978. No offence 
under s, 426 is committed when a person only removes an obstruction from a well 
which he believes to be his own, by removing a few bricks from the wall. A. I. R 
1927 Lah. 145=28 Cr. L. J. 1587=99 Ind. Cas. 414 j see also A. 1. R.1932 Mad. 676 
= 33 Cr. L. J. 655. Where the accused is charged with offence under s. 430 and 
Bench Magistrate tried them for lesser offence under s. 426, their proceedino-s are 
not void. A. I. R. 1931 Mad, 494=33 Cr. L. J. 971 = 1933 M. W. N. 770=133 
Ind, Cas. 4. 

Procedure.— Non-cognizable — Summons — Bailable — Compoundable in case of 
loss to private persons. — Triable by any Magistrate. 

427. Whoever commits mischief and thereby causes loss or damage to the 
Mischief causing damage to 

the amount of fifty rupees. P ptprisonment of either description 

for a term which may extend to two years, or with 

fine, or with both. 

Scope.— In estimating the amount of the loss or damage caused, the actual loss 
only should be taken into consideration and not the damage which, in consequence 
of such loss, may be occasioned to the sufferer, it is not clear whether to 





the m0UM PENAL CO0i. 


be satisfied not only tbai 
vvroogfiil loss but also that lie inlendcil (or kauw 
wrongful doss ''to^ the amount of fifty rupees or 
infer such an Intention in the abiciice of 
person, showing that he dni not 
and M/acfilierSdn, 
21 Bom* L* R. 247 ; *7 A* h. J. 
^ „ conviction under this section intent or 

knowled2edh^VeiTllkeIy'’to cause wrongful loss to his neighbour must be proved. 
117 Ind tias. ?38=35 Gr. L. J. 430== A. I. R.. I934 Pat. 199. In case of cncroach- 
metit on public road there is no right of private abetment and as such encroaclmscni 
constitutes mischief. 1933 M. W. N. 905. To support a conviction for an offence 
under this section it is sufficient to prove that the property was in the possession 
of the complainant; it is not necessary to prove his tide. 25 A. L. J- loio. 
Grazing cattle on lands rented from Government, without pyment of fees 
is not an offence under this section, i Weir 497" S M. H. G. App. 29. Where 
the accused was alleged to have wrongfully permitted the licensee to cm one 
kind of trees in a forestiinstead of another but there was no allegation that Govern- 
ment had been put to any loss owing to the act. /Mrf that the convicuon unuer 
s 427 I P Code could not be supported. 8 Rang. 17 = A. I. K. 1930 Kang. i^h. 
A person ‘allowing his cattle habitually and intentionally to graze on crops of 
others is guilty under s. 427. 28 Cr. L. J. 387 = 21 Bom. L. R. 247=5fnd.Cas 
QQC Where accused was charged under s* 427 and was not acquitted he cannoi 
qnhqenuentlv be charged with noting on the same facts. A. L R. £924 Mad. 47 ^^'= 2 5 
Cr L r 244=76 Ind. Cas. 7o8=i924M* W. N. 153. Where there is do intenuon to 
cause vvrongful loss or wrongful gain, a charge under s. 42/ cannot be stained. 
A. I. R. 1925 All. 311 = 23 A. L. J. 21=26 Cr. L. J. 748 = 80 Ind. Cas. 2.74. A 
complainant in possession need not prove ownership. 35 A. L. J. iaio= A. 1. K. 
T027 All 724. No order under section 106 Cr. Pro. Cgde can be passed upon 
conviction of an offence under s. 143 or s. 427 I._P. Code. A. h R- 1927 
126=28 Cr L J 140=99 Ind. Cas. 348. The jurisdiction of a Court depends 

upon the allegation made in the complaint unless such allegations are found at the 

verv outset to be exaggerated for purposes of jurisdiction. A. I. R. 192? AH. 
200=26 Cr.L. J. 586=47 A 64=85 Ind. Cas. 73°. Where a person cuts away 
the newly erected roof of the adjacent house under a tozia/rVe claim of tight no 
offence is committed as the requisite criminal intent is wanting. A. I. R. 1932 


support the charge under the section, 

the offender intended to cause r 

himself to be likely) to cause u 
upwards. It will be reasonable to 
satisfactory proof on behalf on the accused _ 
contemplaie or intend to cause mischief to this amount, 
303. See also 16 C. W. N. 263= 13 Ind. Cas. 826 ; 

243 1 22 A. L. J. 820. To support a - - 
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429. Whoever commits mischief by killing, poisoning, maiming or ren- 
Mischief by killing or mai- Bering useless, any elephant, camel, horse, mule, 


ming cattle, &g., of any value 
or any animal of the value of 
fifty rupees. 


buffalo, bull, cow or ox, whatever may 
value thereof, or any other animal of the 
value of fifty rupees or upwards, shall be punished 
with imprisonment of either description for a 
term which may extend to five years, or with fine, or with both. 

Scope.— The words *buir* or, ‘‘cow’’ include the young of these animals, and the 
expression “any other animal*’ does not raeaaan animal of the kind already men- 
tioned, but refers to an animal of a different genus altogether. The section specie 
fies the more valuable of the domestic animals without any regard to the age, 
but in respect of other kinds of animals not so specified, the section would 
not apply, unless the particular animal in question was shown to be of the value of 
fifty rupees or upwards, G^uri Mandal Jcifar, 22 C. 467. No offence of mischief 
is committed in killing a bull branded and let loose according to the custom of 
Hindus on the death of a person, since such bull is no one’s property. A. W. N. 
1884, 87 j I Weir. 500 ; but see 34 P. R, 1888 Cr. Where the accused threw a stone 
at a buffalo, in order to drive it out of her backyard and the animal after running 
some distance, fell down and died ; held, that the accused was not guilty of an 
offence under s, 429. i Weir. 502. 

Maiming The word “maiming” in s. 429 involves the definition of the use of 
some limb or member involving a permanent injury and not a mere disfigurement. 
17 Cr. L. J. 253 «i 8 Bom. L, R. 289^34 Ind. Cas. 973. The cutting off of the ears 
of a horse amounts to “maiming” within the meaning of this section. 21 M. L. J. 
843. But where a person inflicts a wound on an animal with a spear whereby it is 
disabled for some days, this offence falls within s. 426 and not within this section. 3 
Bom. L. R. 503. The cutting off of nearly one-half of one ear of a mare whereby 
the animal’s sense of hearing is not impaired, is not maiming. 18 Bom. L. R. 2S9. 
Killing of an animal by the thief does not merit double conviction for theft and 
mischief. 26 Cr L. J. 277=84 Ind, Cas. 34i = A. I. R. 1925 Pat. 34. 

Intention.— The provision of this section requires that the offence of mischef 
must have been committed as the result of the acts specified therein and in order 
to constitute that offence it is necessary that the accused should either intend to 
cause or know that he is likelyHo cause, wrongful loss or damage. 3 Cr. L, J, 107 ; 
See 14 C. P. L. R. Cn 159 ; L. B. R. (i893‘~*3[90o), 633 ; 7 Ind. Cas, 415 . Where 
conviction both under this section and section 379 were held to be bad. 

Procedure. — Cognizable — Warranl—Bailable— -Not-Compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first or second 
■class. 

430. Whoever commits mischief by doing any act which causes, or which 
, he knows to be likely to cause, a diminution 

.nS 

diverting water. ^ or for food or drink for human beings, or for 

animals which are property, or for cleanliness or 
for carrying on any manufacture, shall be punished with imprisonment of either 
description for a term which may extend to five years, or with fine, or with 
both. 

Scope — To constitute the offence, not merely loss, should be proved, but also 
that it was wrongful loss and that accused intended to cause or knew he was likely 
to cause the loss. A. L R. 1925 Mad. 577=26 Cr. L. J. iioo=88 ind. Cas. 188=1925 
M. W. N. 45. Under s. 430 the physical requisites, of the Act are the doing of an 
act which causes, or to the doer’s knowledge is likely to cause, a diminution of 
sopply.^ 13 P. L. T. 162=33 Cr. L. J. 313=^932 Cr. ^C. 407= A, L R. 1932 Pat 
224. This section is applicable equally to irrigation channels, as to other 
,, sources of Irrigation, such as. tanks and pods. , i Weir. .510. Where an accused is 
charged under this section his intention to cause wrongful loss is the essentia! 
element to be considered. 29 Ind, Cas. 670 ; 7 M. H. C. Ap. 39 ; 4 L. B. R. 149 ; i 
Weir. 507 \ i M. 262. To bring an act under this section, it must be shown 
to cause, or be likely to cause, a diminution of the supply of water for agri- 
cultural purpose. U. B. R. (1897 — 1901) Voh I. 349 ; 5 A. L. J. 159 ; i Weir. 507 ; 
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i6 Cr. L. J. 542 ; 34 M. L. J. 206 ; 60 Ind Cas. 95*23 Cn L. J. 655 ? 12 Cr. L. J. 
5Si«i2 Ind. Cas, 527 ; i M. 262 ; n Cr* L. J* 631 ; 23 P* L* R. 1910 ; IJii. Cr. 
C. 217 ; B C. W. N. 370 t Weir. $10 ; 5 A. L. J. 159 ; i Weir. 503 ; 41 A, 599* 5^ 
Ind, Cas. 20i ; i Weir. 504 ; i Weir 505 ; i Weir 508 ; 25 W, R. Cr. 69 ; 54 locL 
Cas. 617 ; 24 Cr. L. J, S30 ; 24 Cn L. J. 4^7 M 5 3^. Cr. L. J. 47 ^; 22 Cr. L. ]. 370. 
The offence oncler this section requires as an essential element of it that the accused 
bad the intention to cause or the knowledge that their act was likely to cause wrong- 
ful loss to the complainant 26 Cr. L. J. noo. Guilty knowledge is essential to a 

of mischief, and, in the absence of any cons!- 
,, circumstances ■' and ,■ the.:. reasonableness or otherwise 
persons it is impossible to uphold a conviction for 
276=20 Cr. L. J. 612. To substantiate an offence 
prove that there has been unlawful and 
of the accused' 'With, the' :'admkted: oi*' 'p'roved 


conviction for the offence 
deration or discussion of the 
of the acts of the accused 
that offence. 52 Ind. Cas, 
under s. 430 the prosecution must 
intentional interference on the part 


rights of the complainant. 32 C, L. J. 476=61 bid. Cas. 665 = 22 Cr L. J. 41:5. 
Where the accused was charged under s. 430 I. P. Code, for having erected a 
fence across a channel flowing through his land with the result that the supply of 
water to the complainants land was reduced. NeM, that in the absence of a claim 
of easement or contract for the supply of water by the complainant, the accused 
could not be convicted. 69 Ind. Cas. 95 = 23 Cr. L. J. 655 = 16 L. W. 793 ; 44 M. 
L. J. 234. Every person has a perfect right to do a particular act upon bis own 
land, and if a person breaks open his bund or opens his own sluice, no one can 
complain of it, until some injurious consequence follows from it. As soon as such 
a consequence follows, the injury and not the original act, becomes a cause of action. 
In such a case the mischief consists not in breaking the bund or in opening the 
sluice but in flooding or withering up the complainant's crops. 21 S. L. R. 107 = 98 
Ind. Cas. 49=27 Cr. L. J. 1233. Where a matter is prominently one for the Civil 
Court to decide, whether a bund was put up or not by one of the parties, there 
ought not to be a conviction for an offence under this section. 98 Ind. Cas. 474 = 27 
Cr. L. J. 1354 ; see also 34 C. W, N. 86=50 C. L. J. 589= A. L R. 1930 CaL 318. 
The words ‘‘diminution of the supply of water for agricultural purposes'^ In this 
section cannot be limited to those cases only where the water has been allowed 
either to go waste or has been diverted for a non-agriculiural purpose. The section 
read as a whole also refers to cases where the water is intended for use by particular 
person for purposes of agriculture and is diverted by an accused person for his 
own purposes though of a like nature. 21 S. L. R. 107 = 98 Ind. Cas. 49=27 Cr. 
L. J. 1233. An offence under this section is particularly a grave form of the offence 
of committing mischief as defined in s. 425. It is necessary to prove in such cases 
the elements that constituted mischief under s. 425. No doubt a person who 
takes water from a tank causes loss but it should be shown that he has caused a 
diminution of the supply of water for agricultural purpose. A. L R. 1930 CaL 289, 
Accused knowingly diminishing supply of water without a honafide claim is guilty. 
A. I. R. 1924 Pat 704=26 Cr. L. J. 258=84 Ind. Cas. 322 ; see also 44 Ind. Cas. 
582 ; 44 Ind. Cas. 580=34 M. L. J. 206=19 L. J. 35^=23 H. L. T. 24S. Person 
cutting bund and letting out some water is guilty under s. 430. 136 Ind. Cas. 
592 = 13 P- E. T, 162 = 33 Cr. L. J. 313=1932 Cr. C. 407 -A* I. R. 1932 Fat 224. 
In order to prove an offence under s. 430 it is necessary to prove mischief as defined 
in s. 425 and it is also necessary to prove that the act committed is likely to cause a 
diminution of the supply of water for the various purposes mentioned in the section. 
A. L R. 1934 ail 687=35 Cr. L. J, 1250=^= 1 50 Ind. Cas. 1048 ; 1933 M. W. H, 427. 

Object.-— Injuries to a river or well or any natural or artificial channel or 
reservoir of water, or any work forthe purpose of irrigation, if such injuries cause 
or are, likely to cause a diminution of the supply by wrongfully drawing off or 

■ diverting water are punishable under this section. In some pans of India disputes 

■ about water for irrigation are numerous and are carried on with great violence. 
' When two villages draw their supply from one tank and the scantiness of the supply 

■ renders it necessary that they should each be supplied for a regulated number of 
hours, it is not unusual for, the people of one village to attempt undue appropriation 
, during the night, an act which, if discovered by the rival village, ends in an affray of 
: ''a very /serious character. Such an act causing wrongful loss to Individuals or to the 
_^;;',^public or community^ of the injured village will, it seems, he punishable under the 
section# Mischief committed by drawing water used for domestic and other 
lteTnt|Mes^and thereby ^causin diminution of the supply, will likewise bt 
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Prooedtire.—Cognizable— Warrant— Bailable— 'Compoiindable with permission 
of Court— Triable by Court of Session, Presidency Magistrate or Magistrate of the 
1st or second class. ' 

431 * Whoever commits mischif by doing any act which renders, or which 

Mischief by injury to public jcnows to be likely to render, any public road, 


road, bridge, river or channel 


bridge, navigable river, or navigable channel, 
natural or artificial, impassable or less safe for 
travelling or conveying property, shall be punished with imprisonment of either 
description for a term which may extend to five years, or with fine, or with 

both. .. 

Pablio road.— A path through a jungle is not a road in the sense in which that 
word is used in this section, L. B. R. (1893—1900)629. 

Scope, — In the definition of mischief, loss or damage to the public is mentioned. 
This section applies when the mischief is to a public road, navigable river, etc., and 
is of the kind mentioned.^ An obstruction or impediment caused not wilfully but by 
some negligent act or omission is an offence which is punishable not under this but 
under a preceding section (see section 283). Mischief caused to a private pathway, 
bridge, etc., is punishable under section 426.— and MaM&rson, ^91;. See 
also U. B. R. (1892—1866) Vol I. 260 ; i Weir 51 1. 

Procedure.— Cognizable— Warrant— Bailable— Not-compoundable— Triable by 
Court of Session, Presidency Magistrate or Magistrate of the ist or Second 

class. . . 

432* Whoever commits mischief by doing any act which causes, or which 

knows to be likely to cause, an inundation or 
tioa or obstmction w public' an obstruction to any public drainage attended 
drainage attended with injury or damage, shall be punished with im* 
damage. prisonment of either description for a term which 

may extend to five years, or with fine, or with 

both. ■ ■ • ■ ■ ■ ■ 

Scope.— Work of irrigation are within the protection of section 430. Wilful in- 
juries to embankments where such injuries as are not punishable by a special law 
are punishable under this section. Works or public drainage such as those which 
exist or are in courses of construction in some of the Presidency towns or other big 
citites are included in the present section if such works are not constructed under a 
local or special Act containing the necessary provisions for their protection. — Morgan 
and Macpherson, 396. In order to constitute an offence under this section, it is not 
suiBScient to prove probable consequential damage to other property, i Weir 512 = 4 
M, PL C. App. 15 

Procedure. — Cognizable — Warrant— Bailable— Not-compoundable— Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first or second 
class. 

433. Whoever commits mischief by destroying or moving any light house 
, . or other light used as a sea-mark, or any sea 

moving or rend’^erin^essTsf- thing placed as a guide 

ful, a Iight-house or sea-mark, for navigators or by any act which renders any 

such light-house, sea-mark, buoy, or other such 
thing, as aforesaid less useful as a guide for navigators, shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
or with fine, or with both. 

“Warrant — Bailable-— Not-compoundable — Triable by 


Procedure. — Cognizable- 
Court of Session. 


434. Whoever commits mischief by destroying or moving any land- mark 

Mischief bv destroying or authority of a public servant, or by 

moving <&c., a land-ma^k fixed which renders such land-mark less useful 

by public authority. such, shall be punished with imprisonment of 

either description for a term which may extend 
to one year, or with fine, or with both. 
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Mischief by fire or explosive 
substance with intent to cause 
damage to the amount of one 
hundred or (in case of agri- 
cultural produce) ten rupees. 


Oases,— S A. L, J. 9^5 I ^ A, L» J. 619 ; 30 C. 1084, 

Procedure.— 'Noii-cognl2abk”Warrant~BailablC“Noi"Compoundablc~Tri- 
able by Presidency Magistrate or Magistrate of the first or second class. 

43 o. Whoever commits mischief by fire or any explosive substance, 

intending to cause, or knowing it to be likely 
that he will thereby cause^ damage to any property ; 
to the amount of one hundred rupees or upwards 
or (where the property is agricultural produce) 
ten rupees or upwards, shall be punished with 
imprisonment of either description for a lerm 
which may extend to seven years, and shall also be liable to fine. 

Legislative changes.— In this section the words quoted have been inserted by 
Act x8 of 1882 s, 10. 

Scope.— When mischief is committed by means of fire or any explosive sub- 
stance and the evidence enables the Court to conclude that the offender not only in- 
tended to cause wrongful loss, which intention is necessary to the commuting' of 
“mischief” but either intended or knew himself to be likely to cause wrongful loss or 
damage to the amount of Rs. loo there may be conviction under this section. II 
the evidence falls short of this, but is sufficient to show that mischief to the amou nt 
of 50 rupees has been caused, whether by fire or by any means whatsever, the 
offender may be convicted under s, 427. If the offence proved^ is supple miscmeJ 
and there is no aggravating circumstance in the case, the oftender is piinjslv-ible 
under section A26.--Morgan and Maepherson, 397. But an accused cannot be con- 
victed both under this section as well as under s. 436 because when, in the same 
penal statute, there are two clauses applicable to the same act of an accused, cumula- 
tive punishments are not to be awarded unless it is so expressly provided ni the 
statute. The case may be different where different statuses provided separate 
punishments for this same act, for the intention of the Legislature is to guard two 
distinct interests of different species, ii B. H. C. 13. 

Procedure.— Cognizable — Warrant — Bailable — Not-Compoundabic — Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first or second 
class. 

436 . Whoever commits mischief by fire or any explosive substance, intend- 
ing to cause, or knowing it to be likely that he 
Mischief by fire or explosive thereby cause the destruction of any build* 
substance with intent, to des- j which is ordinarily used as a place of worship, 
troy house, &c. ^ dwelling, or as a place for the 

custody of property, shall be punished with transportation for life, or with im- 
prisonment of either description for a term which may extend to ten years, and 
shall also be liable to fine. 

Scope. — This highly penal provision is for the punishment of the offence men- 
tioned in s’ 435 when such offence is attended with the aggravating circumstance 
that the offender contemplated the destruction of a house, place of worship, or place 
used for the custody of property. The grass or mat huts of the ^ lowest classes are 
placed on a level with the substantiab secure and valuable dwellings of the rich ; 
and it is left to the discretion of the Judge to distinguish in awardin| punishment 
between cases of great criminality and those in which the injury done « inconsider* 
able. The word ‘’‘building’^ must, however, <t seems be understood to mean a struc- 
ture of some permanence and fixedness, not a mere hut, or temporary erection.— 
Morgan and Maopherson^ 398. See also 7 F. K. 1925 Cr. A thatched wall of m enejo- 
sure in which there are several thatched huts is a building. 7 F. R. 1903 Cr. Seebon 
285 is not applicable where the act of the accused is wilful and not rash or negligent 
To such a case s. 436 may be applicable. Rat. Un. Cr. C. 126. A man may commit 
mischief, in certain cases on his own .property. In such cases it seems that a person 
causing mischief by fire' to his own' house will be punishable under this Section. If 
■ K, ::ddiatp or hurt Is accused by fire, the offender may be punished under the chapter of 
^"1 against the human bodj.-^M^rgan and Mmphrsm^ 398 j see also 8 In 4 Cas. 

jh addition to sentence under this section is not permiassible* A. I. 

' case of mischief ‘ by 'fire/ evidence of 'previous fires, 

pnder enquiry'' C^^ H. - laSy 
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= 17 Cr. L. J. 42 X = 35 Ind. Gas. 981 . It is absolutely necessary in order to convict the 
accused under s. 436 ; 1 . P. Code to prove that the building which he destroyed comes 
within the category of a building ordinarily used as a place of worship, as a human 
dwelling or as a place for the custody of property. The words “ordinarily use^* 
in s. 436 1. P. Code do not mean that other buildings are from time to time u«;ed for 
such purposes, but they mean that the particular building which is the subject of the 
offence was itself used. 82 Ind. Cas. 54=25 Cr, L. J. X 190 . It must be shown 
that the accused were from the very beginning actuated by the common motive to 
set hre to the house before a conviction could be had under, ss. 436 and 149 . 22 Gr . 
L. J. 267 = 60 ind. Cas. 667 . Arson in Indian villages is very serious crime and must 
be heavily punished. 131 Ind. Cas. 436=8 O. W. N. 101 = 1931 Cr. C. 276=32 Cr. 
L, J, 694=6 Luck. 539 = A. I. R. 1931 Oudh. 116. 


Prooednre. — Non-cognizable- 
Triable by Court of Session. 

437 . 


■Warrant”Not-bailabIe“Not-cDmpoundable— 


Mischief with intent to des- 
troy or make unsafe a decked 
vessel or one of 20 tons bur- 
den. 


Whoever commits mischief to any decked vessel, or any vessel of 
a burden of twenty tons or upwards, intending 
to destroy or render unsafe, or knowing it to 
be likely that he will thereby destroy or render 
unsafe, that vessel, shall be punished with 
imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

Scope. — Decked vessels of any size, however small, and such undecked vessels as 
the large river craft of Bengal and the class of native vessels engaged in the coasting 
trade and otherwise on the western costs of India, appear 10 be meant. If life is 
endangered the offender may be dealt with under the provisions of the preceding 
chapter . — Morgan and Macpherson, 399. 


Procedure. — Cognizable^ — Warrant- 
by Court of Session. 

438 . 


-Not-bailable — Not-compoundable — Triable 


Punishment for the mischief 
described in section 437 , com- 
mitted by fire or explosive 
substance. 


Whoever commits, or attempts to commit, by fire or any explosive 
substance, such mischief as is described in the 
last preceding section, shall be punished with 
transportation for life, or with imprisohment 
of either description for a term which may 
extend to ten years, and shall also be liable 

to fine. 

Example. — If A, having insured his ship, voluntarily causes or attempts to 
cause it to be set on fire and destroyed with the intention of causing damage to the 
insurer, he has committed an offence punishable under this section, although the 
vessel may be his own property — Morgan ana Macpherson, 399. 

Procedure.— Cognizable— Warrant — Not-bailable — Not-compoundable^ — Triable 
by Court of Session. 

439 . 


Punishment for intentionally 
running vessel aground or 
ashore with intent to commit 
theft. 


Whoever intentionally runs any vessel aground or ashore, intending 
to commit theft of any property contained there- 
in, or to dishonestly misappropriate any such 
property, or with intent that such theft or mis- 
appropriation of property may be committed, 
shall be punished wixh imprisonment of either 
description for a term which may extend to ten years, and shall also be liable 
to fine. 

Scope,— The sense in which the word *‘vesser* is here used is explained by s. 
48. In the gieat navigable rivers of Bengal and probably elsewhere, the crews of 
river craft, acting in league with persons on shore, sometimes run their vessels 
aground or ashore, and thus enable their confederates to plunder the cargo . — Morgan 

mi MacpMrson^ 329. 


Procedure.— Cognizable- 
by Oourt of Session. 


*«Warrant**-Hot^BalIab!e — Not-compoundable— Triable 



Scope.— Ifl this definition the entry and the intention with which a person enters 
are essentials. The latter part of the definition makes unlawful continuance on 
property equivalent to an unlawful entry* the intention being criminal— 40 r. 
'Unlike several sections of the code where mens rm consists in imention or knowledge 
this section requires that the accused should either unlawfully enter upon property 
of another or having lawfully entered thereon continue to remain unlawfully with 
thtent thereby to intimidate, insult* dr 'annoy' the person 'in possession of such property 
;or with intent to commit the offence. 100 Ind. Cas. Cr, L» J. 349»A. I. R* 

-1027 '‘Sind. 159 ; k, 298 ^ rS Cr, L. J. 402. A trespasser cannot acquire possession 
by the ver^r act of trespass. A true owner can re-enter but he must not use more 
A. I. R. 1928 F. ,134. Unlawfully entering on the properly 
an 4 ,^lhumg .to remain there is a •continuing wrong, A. I R. igzB P. 134, This 
section’'!^|]|b|t|qw^ to be in the actual possession of the complain&ni;. 


440, Whoever commits mischief, having made preparation for causing 

to any person death, or hurt, or wrongfn! res- 
traint, Or fear of death, or of hurt or cf wrong- 
ful -restraint, ' shall ;^be' ■ punislieci; ' ■■Im*. 

prisonment of either desciiption for a term 
which may extend to five years, and shall also be liable to fine. 

Procedure. — Cognizable— Warrant— Bailable— Not-compoundable—Ttiable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 


Mischief committed after 
preparation made for causing 
death or hutt 


Of Criminal Trespass, 


441 . Whoever enters into or upon property in the possession of 

another with intent to commit an offence, or to 
Cnmmal trespass. intimidate, insult, or annoy any person in 

possession of such property, 

or, having lawfully entered into or upon such property, unlawfully 
remains there with intent thereby to intimidate, insult, or aiinoy any such 
person, or with intent to commit an offence, 

is said to commit “criminal trespass.’’ 

Of Grixninai Trespass. — The substantive offences which the Code makes 
punishable under th»s head of the chapter of offences against property, considered 
by themselves, are such as might be visited with a light punishment ; but when 
they are attended with aggravating circumstances and above all when they are 
viewed in relation to some other offence, as murder, theft, etc,, the commission of 
which is the main object of the offender, they become grave offences. The criminal 
trespass, in whatever form and whether aggravated or not, if it is preparatory to the 
commission of an offence against person or property, deserves severe pmiishniait, 
‘‘Criminal trespass’" the offence which is first defined and punished, enters into 
almost all the subsequent offences which are contained under this division. Those 
penal provisions in fact punish this offence with various degrees of punishment when 
it is attended with certain aggravating circumstances. The trespass may be aggra- 
vated by the way in which it is committed or by the end for which it is committed, — 
Morgan and Macpherson^ 400 

Division of the chapter.— The division begins by defining the offences of (s) 
criminxt trespass ; (2) house-trespass; {3) lurking house-trespass (4) lurking house 
tresp.assby night ; (5) house-breaking ; (6) house-breaking by night. The^ definition 
of the lower of these offences includes all cases which are within the definitions of the 
higher offences. The four last-named offences are house-trespasses, with different 
circumstances of aggravation ; and house-trespass is by its definition a species of 
criminal trespass. When any of^ these offences, for instance house-trespass, is 
committed in order to the committing of another offence, theft for example,^ this 
purpose is treated, as will be seen, not as a distinct offence, but as an aggravation of 
the trespass. — Il>id 40s, 

Distinguishing nature of tifie crime.— But the offence itself is to be dis- 
tinguished from those previously noticed, inasmuch as it does not necessarily imply 
dishonesty, fraud or deceit. The criminal trespasser whose object is intimidate, 
insult or annoy,” for instance, has not necessarily any design against the property 
of the sufferer ; perhaps his object is only a frolic. Ibid, 400. 
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1928 Bom. 221. To constitute an offence under fhis sectipn, there must be an actual 
personal entry by the person accused. 3 L. B. R. 278^5 Cr, L. J. 4^5. Unlawful 
entry followed by unlawful continuance is offence. A. I. R. 1933 All. 8i6=*i93 3 
A. L. J. 1418=1933 Cr. C. 1415. No fresh offence is committed by mere continuing 
trespass, 139 Ind. Cas, 609=1932 Cr. C. 500 = 33 Cr. L, J. 861 = 28 N. L. R. 57 = 
A. I. R. 1933 Nag. 1 13 ; but see A. I. R. 1928 Pat. 124=6 Pat. 794 

Property. — The word ^‘property” in s. 441 is sufficiently wide to cover any kind 
of property, either moveable or immoveable ; it includes a ferry boat. 35 Cr. L. J. 
949 -= A. L R. 1934 Cal 480=38 C. W. N. 665 = 1934 Cr. C. 688. 

Entry into or upon property.— “Property” here, must from the nature of the 
provision, mean corporeal property, either land or a building tent or vessel ; and 
possession would seem to mean actual occupation as contradistinguished from a 
constructive possession, or still more a vacant possession. It would seem, a person 
entitled to a right of way or other incorporeal right is not a person in possession of 
property within this definition and that there can be no criminal trespass “into 
or upon” such property, — Morgan and Macfikerson, i^oi. In order to sustain a 
conviction for criminal trespass, it must be shown that the property was in 
possession of some persjn, other than the alleged trespasser, 28 P. R. 1878. 
Cr. The complainant in a prosecution for criminal trespass must be in physical 
as opposed to juridical or constructive possession. 10 Bur. L. T. 77 ; 17 Cr. L. 
J. 378 ; 67 Ind. Cas. 618 ; 74 Ind. Cas. 856 ; 74 Ind. Cas. 534 ; 16 A. L. J. 
501 ; 12 A. L. J. 1 51. Constructive entry upon property by a servant is not an 
enly within the meaning of this section. To constitute an offence under this section, 
there must be an actual personal entry by the person accused, 5 L. B. R. 278= 5 
Cr. L. J. 415. Person not personally entering, but setting people to build, on 
another’s land commits criminal trespass, 39 A. 722= 19 Cr. L. J. 46=15 A. L. J, 
793=42 Ind. Cas. 1006. Mere assertion by a person of his right to be in possession 
is no offence. 19 Cr. L. J. 629=45 Cas. 677. Entering the cattle pound 
with intent to commit an offence under s. 24, Cattle Trespass Act, amounts to criminal 
trespass. A. I. R, 1927 Lah. 495 = 8 Lah. 331 = 28 Cr. L. J. 665=103 Ind. Cas. 201, 

Intention. — ^The intention constitutes the entry criminal Merely to trespass 
is not ordinarily such an offence ; but when the trespass is in order to the commission 
of an offence (see section 40), or when it is to intimidate, to insult, or to annoy, it 
is published — Morgan and Macpherson 40T ; 145 Ind. Cas. 625 = 10 O. W. N. 
i66=A. I. R. 1933 Oudh. I79==34 Cr. L. J. 1014= 1933 Cr. C. 390; 1933 A. L. J. 
1418=1933 Cr. C. i4r5 = A. 1 . R. 1933 All 816; 87 Ind. Cas. 106=26 Cr. L, J. 
954. Intention may be proved by circumstances. 1934 A. L. J. 1061 = A, I. R. 
1934 All 1025. 100 Ind. Cas. 829=28 Cr. L. J. 349. Intention is the main 

deciding factor to constitute criminal trespass. A. I. R. 1931 Cal 264=1931 Cr. C. 
296=139 Ind. Cas. 500 ; see also A. I R. 1933 All 816= 1933 A. L. J. 1418=1933 
Cr. C. 1415. With “intent"’ does not mean “with knowledge,*’ A. 1 . R. 1933 Ahj 
8 j6=i 933 Cr. C. 1415 = 1933 A. L. J. 1418. Knowledge that the act is likely to 
intimidate or annoy etc is not sufficient nor is the rule that a person is to be 
presumed to intend the natural consequence of his action is applicable. A. I. R. 
1934 Pat. 158 = 15 P, L. T. 392=35 Cr. L. J. 142=13 Pat. 268. An unlawful entry 
upon property does not amount to criminal trespass unless one of the intents 
mentioned in this section is made out by the prosecution or found by the Magistrate. 
54 Ind, Cas. 620 ; Rat. Un. Cr. C. 390 ; 28 P. R. 1905 Cr. ; 14 P. R. 1901 ; 38 Ind. Cas. 
962 ; 25 Cr. L. J. 751 ; 65 Ind. Cas. 446 ; 74 Ind. 534 ; 1923 5 ^ • 69 ?nd. Cas. 379. 
An alternative finding that a trespass was committed with one or other of two intents 
either of which would make it criminal trespass as defined in s. 441 L P, Code, 
is sufficient for a conviction under s. 367 Cr. Pro. Code, 5. P. R, 1886 Cr. Entry 
as a practical joke is an offence under this section. 18 P. R. 1888. The placing 
of hay stacks and manure on another’s land may be a civil trespass. It may 
cause annoyance in fact, but the act cannot be treated as criminal trespass, unless 
it is found that it was intended by the accused to be annoyance. 16 C. W. N. 
1007=13 Cr. L. 1.783=17 Ind. Cas. 415. This section defining criminal trespass, 
is so warded as to show that the act must be done with intent and does not as 
other sections do, embrace the case of an act done with the knowledge of the 
likelihood of a given consequence. 19 M, 240= i Weir. 537 ; 33 M. L. J. 729. 
Building on another man^s land is an offence under this section. 39 A. 722, For a 
legal conviction, under s. 41 1 of the Penal Code, there must be an intention to 
intimidate^ insult or annoy a person in actual possession. 8 B. X-. R. 62 ; 4 L. B. R. 
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9 W. R. Cr. 1 ; U ? w R Cr 28 • i Weir 512:5 M. H. C. App. 

2 M. 30 ; 6 C. 529 ; 9 B. L. ^ killing deer i« an offence under 

17. A person’s entry upon another prope ty lor K b Exhibition building 

this section. 4 C. 837 I f tws^ section. 6 B. H. C. Cr. 6. 

without ticket does not const tute ^ otten constitute an oitence 

Plying boat for hire, three miles from a 

under this section. 1. A. 527. Rncroacnm . ^ ^ ^ gg^;jo„ co„su. 

thecompoundofahouse etc. widi the m entton m . 

tutes an Sing factor to constitue offence of trespas. A. 1 R. 

220,123. Intention IS t held to have commuted trespass, unless 

1930 Cal. 264. possession, or have committed some 

they have ousted the other co-owner nutting down a common wall, 

occupied by another member cultivate a portion of a 

,436^ Where ‘h® offence underlies section, 

burial ground, helti, apartment of women constumes 

6M. H. C. App. 25. Entry entering another’s 

an offence under this s^tion. ’™Sions tJ'a^void discovery cannot be said t( 

house after having taken all precauu ner^ons in possession. 2/ 

Lve entered with i^ent to cause annoyance to ‘ P „g , ferret 

P.L.R. 385=96 Ind. Cas. 87 -27 tr L. 10 5 intention tc 

from the actual or probable , J constitute the offence under s 

441. ’.7^" se nsult or annoyance to the owner of the property doei 

trespass is like y . j annoy within the meaning of this sectioi 

not amount to an intent to mbuu m au , ,;„„ii„ ..^rfain in th< 


THB INDUH PENAL CODE, 


S. 442! 


58. The annoyance must be in respect of the person in actual possession, 17 Cr. 
L.J,373; 47A,8ss. 

Knowledge.—Knowledge that annoyance will be caused by the act is sufficient. 
10 O. W. N. xo 78 = A. I. R. 1933 Oudh. 469== 1934 Cr. C. 1393 ; see also 145 Ind. 
Cas. 625== 1933 Cr. C 1321 = 10 O. W. N. 1075 = 34 Cr. L. J. ioS5 = A. I. R. 1933 
Oudh. 436; 41 M. 156=43 Ind. Cas. 578; 43 Ind. Cas. 405. Mere knowledge 

that this act is likely to annoy or insult is not sufficient. A. I, R. 1935 Sind. 20. 

Bemains there etc. If a person enters into property in the possession of 
another or remains there with an intent other than to intimidate, insult or annoy 
him or to commit any offence but with the knowledge that his act is likely or certain 
to cause annoyance or insult to the person in possession he is not guilty of criminal 
trespass. 33 M. L. J, 729 (F, B.) ; see also A. L. R. 1932 Nag, 2io=A. I. R. 1932 
Nag., 112 = 28 N. L. 'R. 57== !39 Ind. Cas. 609.- V 

Possession. Possession must be actual possession. 14 Cr. L. J. 633 = 21 Ind. 
Cas. 6Sr = 12 A. L. J, 151; 10 Bur. L. T. 77 ; but see A. I. R. 1931 Mad. 560. 

Possession must be physical possession and not merely construction. 1933 Cr. 

C. 1436 = A. I. R.= i 933 Sind. 396 In order to constitute possession dominion 
and consciousness of is necessary. 145 Ind. Cas. 130=1933 Cr. C. 743=1933 A. L. 

J. 1338 = 34 Cr.J^. J. 930= A. I. R. 1933 All. 437 ; see also A. L R. 1928 Bom. 221 = 
30 Bom. L. R. 631 = 29 Cr. L. J. 977=112 Ind, Cas. 97; Possession at the date 
of trespass must be found as a fact. 18 Cr. L. J. 761 = 41 Ind. Cas. 1307. 

Oases.—in a charge under s. 454, conviciion can be under s. 441. A. I. R. 1935 

Pat. 129, 

Any person in possession. The words “any person in possession*^ do not 
mean only a complainant in possession there being no authority for taking the 
offences of mischief and criminal trespass out of the general rule which allows any 
person to complain of a criminal act. 25 C. W. N, 425 ; see also 49 Ind. Cas, 99 ; U. 
B, R. (t89>i90i) Vol. I. 352, 

Bona-fide. — Where the accused have acted bona-fide^ there is no question of 
criminal trespass. 1924 Mad. 862 ; 20 Ind. Cas. 219 ; 15 Ind. Cas. 317 ? 12 A. L. J. 
790 ; 27 A. 296 ; 13 C. L. R. 213 ; A. W. N. 1882, 236 ; I L. B. R. 358 ; 9 Cr. L. 

J. 566 ; A, 1. R, 1925 Pat. 167 = 81 Ind. Cas. 823 = 25 Cr. L. J. 1047 ; 81 Ind. Cas. 
888=25 Cr, L, J- io6 ; 19 Cr. L, J. 704=46 Ind, Cas. 160543 C. ii43=35 
■■€as...-S'i5. ■ ■ ■■ 

44f2. Whoever commits criminal trespass by entering into or remaining 

in any building, tent, or vessel used as a human 
P dwelling, or any building used as a place for 

worship, or as a place for the custody of property, is said to commit ‘‘house- 

trespassP^ 

ExpUmiUim.-—ll\\t introduction of any part of the criminal trespasser’s 
body is entering sufficient to constitute house -trespass* 

Building.*— A dalm or entrance which was surrounded by a wall in which there 
are two door ways, but without doorsj which was used for custody of property, was 
held fo be a building. 10 P. R 1879 Cr. A %tfkera used for custody of property is a 
building within the meaning of this section. 19^5 Bah. 117=6 Lah.L. J. 385 5 see 
also A. L R. 1926 Lah. 28=6 Lab. 463*27 Cr. L. J. 3^*9^ Cas. 70. A court- 
yard partly surrounded on the front by a mud wall with no roof over it nor any door 
or gate-way is not a buikPng or house within the purview of this section. 49 Ind, 
Cas 864 ? 4 L. B. R. 24 ; A, f. R. tm Lali. 279^6 L. L. J. '578=26 Cr. L. J, ^383 = 
84 !iuL Cas, 863, but see SS P, R. 1879 Cr. But a' thatched hut is such a building. 
36 Ind.Cas. 584. See also 9. P. R. 1S87 Cr. Entry into a cattle pen is not an offence 
under this section. 28 F. R, 1905 Cr. Entry in the enclosure is not house-trespass. 
1928 AIL 607 I 1929 Mad. 135. A court-yard bounded by walls on all the sides with- 
out a door opening out any where, is not a building for the purposes of s. 442 h P- 

Code 77 Ind. Cae 809=9 Lah. 623=25 Cr. L. J.,4S7- The expression “building** 
includes a structure whether covered or not and made of any materials whatever. 
Ill Ind. Cas* Cr. L. J* B75 ; 131 Ind. Cas. 427*31 Cr. L. J, 268 = A, 1. R. 

into Lab* 414* Intention to use as a dwelling is a question of fact and depends on the 
facts of each case. ' A, L R. 1929 Sind. I7«22 S.'L. R.- 466=29 Cr. L. J. 

Ind* Cas* 459. A thatched hut built for residence, is a bitildiBg used as a human 
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dwelling within tlie meaning of s. 17 Cr. L. J. 536=3 0- L. J. .493=36 

Cas. 584. , ■ , 

Vessel.~A ferry boat cannot be held to be a vessel in the absence f evulencc 
that the boat was ever used as a human dwelling. 149 Ind. Cas. 43i’=:i3 f-' ■ 

T T fMQ-Tc W N 66<;-i934Cr. C. 688=A.I. R. 1934 Cal. 480 ; see also A. I. 
R.^9S"cah CnC. 1^38 C. W. N. 66s = A. L. R. 1934 Cal. 560=35 Cr. 
L. J. 949=149 fnd. Cas. 431. _ . . 

Entry.— The mere putting of a hand into a hole in the wall without putting it 

through the hole is not entry into the house within the meaning of s. 442. h 1 ■ Code. 
4 Lah. 399=1923 Lah. 509. 

Possession.— There cannot be any conviction under this section where the pro- 
perty is not in the possession of the complainant and where the accused h.td n 
intention of annoying him. I7A.L.J. 334. 

Custody of property.— 5 N. W. P. 307. 

Iniurv, annoyance, etc.— An accused who had no intention of causing annoy- 
ance W^y one and took measure to avoid it cannot be convicted of an oftence under 
this section even though a feeling of an annoyance be the inevit.-ible coiisequenti. of 

beinrfoundout. 52 M. Ca^ 074. 

an intention to intimidate, insult or annoy any person m possession. 81 Im . Cas. 

716 ; 2 Bur. L. J. 17 ; A.W.N. 1882, 224 ; 20 €. 65. Intention as to use oC a particular 

structure depends upon particular facts. 1929 Sind. 17- 

Bona-fide claim. — An entry into a house in assertion of a bona-fide claim 
of right cannot constitute criminal trespass which requires an intent to commit an 
offence or to intimidate, insult or annoy any person in po^essioii. 1925 F. i&7 5 see 
also 75 Ind. Cas. 353 ( 2 ) ; 15 A. L. J. 808 : 18 P. R. 1888 Cr. ; 16 C. W. b.. loO/ , 
Rat. Un. Cr. 390. 


commits house-trespass having taken precautions to 
conceal such house-trespass from some person 
— . who has a right to exclude or eject the tres- 

passer from the building, tent, or vessel which is the subject of the trespass, 
is said to commit “lurking house-trespass.” 


Whoever commits lurking house-trespass after sunset and before 
sunrise, is said to commit “lurking houst- 
house-trespass by trespass by night.” 


Notes.— Vide 4 W. R. Cr. 19. 

445. A person is said to commit “house-breaking,’’ who commits house- 

trespass, if he effects his entrance into the house 
House-breaking. or ^ny part of it in any of the six ways herein- 

after described j or if, being in the house or any part of it for the purpose of 
committing an offence, or, having committed an offence therein, he quits the 
house or any part of it in any of such six ways, that is to say : — 

he enters or quits through a passage made by himself; or by 
any abettor of the house-trespass, in order to the committing of the house- 

trespass. . 

Seeond/y.— If he enters or quits through any passage not intended by any 
person, other than himself or an abettor of the offence for human entrance ; 
or through any passage to which he has obtained access by scaling or climb- 
ing over any wall or building. 

Thirdly— If he enters or quits through any passage which he or any 
abettor of the house-trespass has opened, in order to the committing of the 
hpuse-trespass, by any means by which that passage was not intendend by the 
occupier of the house to be opened, 

Fourthly . — If he enters or quits by opening any lock in order to the commit- 
bf house-trespass, qr in order to the quitting of the house after a bouse- 
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Fifthly, — If he effects his entrance or departure by using criminal force or 
committing an assault, or by threatening any person with assault. 

Sixthly, — If he enters or quits by any passage which he knows to have been 
fastened against such entrance or departure, and to have been unfastened by 
himself or by an abettor of the house-trespass. 

Explanatmi, — Any out-house, or building occupied with a house, and be- 
tween which and such house there is an immediate internal communication, is 
part of the house within the meaning of this section. 

llhisirations, 

{a) A commits house-trespass by making a hole through the wall ofZ*s house* 
and putting his band through the aperture. This is house-breaking, 

{b) A commits house- trespass by creeping into a ship at a port-hole between 
decks. This is house-breaking, 

(4 A commits house trespass by entering Z’s house through a window. This is 
house-breaking. 

{d) A commits house-trespass by entering Z's house through the door, having 
opened a door which was fastened. This is house-breaking. 

(4 A commits house-trespass by entering Z’s house through the door, having 
lifted a latch by putting a wire through a hole in the door. This is house-breaking. 

(/) A finds the key of Z’s house-door which Z had lost, and commits house- 
trespass by entering Z’s house, having opened the door with that key. This is 
house-breaking. 

(g)^ Z is standing in his door-way. A forces a passage by knocking Z down, and 
commits house-trespass by entering the house. This is house-breaking. 

{h) Z, the door-keeper of Y, is standing in Y's door-way. A commits house- 
trespass by entering the house, having deterred Z from opposing him by threatening 
to beat him. This is house-breaking. 

Notes.— The offence of outraging a woman’s modesty not being punishable 
with whipping, house-breaking in order to commit that offence cannot be punished. 
33 A. L. J. 894 = 89 !nd. Cas. 146=26 Cr. L. J. 1282. House-breaking cannot be 
committed without entrance into the house. 106 Ind. Cas. 422 ; 23 Cr. L. J, 340 = 29 
Cr. L. J. 4 = 29 P. L. R. 54, A door cannot be said to be fastened when its shutters 
were merely closed. 66 Ind* Cas. 422 ; 23 Cr. L. J. 728. 

niustrations (a).-— Vide 4 I*^h. 399. 

446 * Whoever commits house-breaking after sunset and before suntise 

, , . . . 1 is said to commit “house-breaking by night.’' 

House-breaking by night. 

Notes. — Effecting an entrance into a house at night by scaling a wall constitutes 
house-breaking by night. 2 W, R. Cr. 65. When the door of a house was found 
broken, an offence under this section was committed. 4 W, R. Cr. 19. 

447 - iWhoever commits criminal trespass shall be punished with 
.... ^ - • • 1 imprisonment of either description for a term 

tresmss^^^^ criminal extend to three months, or with fine 

^ ‘ which may extend to five hundred “rupees, or 

with both. 

Possession. — For a conviction under this section the finding on the point as to 
\vho was in possession of the land in dispute is necessary, 45 lud. Cas. 677. 
Lessee of a District Board road for collection of tolls is not in possession of the 
road. 55 Ind. Cas. 721. Where possession is permissive at its inception subsequent 
refusal to move does not amount to criminal trespass, 26 P. L. R. 247. 

Intention. — It is not necessary that intimidation, insult, or annoyance should be 
the primary intent with which the entry is made. It is sufficient^ if the intent to 
commit one or other is involved in the action. The^ presumption is ^against a 
person entering on property in possession of another without that others consent 
except in strict accordance with law. U, B. R, (1892-1896) 'VoL 1 , 264. There ^must 
be an express finding that the accused intended to cause annoyance for a conviction 
under seciion 44S. loi Ind. Cas. 457=28 Cr, L. J. 425 — ^. k Where ^ a 

decree^holder tries to get possession of land by arbitrary means' -he commits 
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criminal trespass. A. I, R, 102B Nag. 79. Inteniioii must be pro veil before 
recording a conviction under this section. A. I, R 192H, All 67! ; lo Cr. L, J, 384 ; 

2 A. lOE ; I Weir. 51S ; 128. F. L. R. 1905, 

Oases,*— The accused, who had mounted upon the roof of the complaina!U*s house 
armed^ with a stick and a sandkeva, was convicted of an attempt at liouse-broaki ng 
by night under ss. 457 and 511 of the Penal Code. Held that he may not be guilty 
of the offence charged as the mere presence on the roof of the house could not 
construed into an attempt to commit arroffence under s, 511, but that he was giiiliy 
of criminal trespass punishable under s. 447 of the Penal Code, ij P. E, 1907 Cr,®:44 
P. W. 1907 Cr.«6 Cr, L; J. 444=^56 F. L. R. 1908 In criminal trespass, crimtuaKorce 
may be used as a matter of fact, but the use of criminal force is not an essential of 
the offence. 8 Ind, Gas. ergsaii Cr, L. J. *;94. Entering into anoihePs land is 
bona fide exercise of claim of right is not an offence. 5 S. L. R. 135=* 13 Ind. Cas, 
2i9«i3 Cr. L. J. 27 ; 15 hid. Gas. 317== t3 Cr. L. J. 477 ; 12 A. L. |. yqo^zs Ind. 
Cas. 336-15 Cr. L. J. 584 5 16 C. W. N. 1245«15 Cr. L. ] 725 J n C. W. N. 171 ; 
7 C. L J. 238 ; Rat. Un. Cr. C. 4 ; i Weir. 514 ; i Weir. 516 ; i Weir. 51551 Weir. 
530 ; 2 N. W. P, 82 ; I Weir. 517. 19 Cr. L. J. 701 ; 47 M. L. J. 437. Where a 
man enters a forest and cuts down reserved trees, he cannot be convicted both under 
s. 32 of the Forest Act for cutting down reserved trees, and s. 447, Pena! Code, for 
criminal trespass, the latter offence being included in the former, ii A, L J.340 — 
14 Cr. L, J. 424=»20 Ind, Cas. 408, Where the servant of a landlord illegally tikes 
possession of the tenant’s land with the main object of illegally ejecting the tenant, 
an intention to annoy cannot be presumed, unless there are other circmnstances from 
which such an inference can be drawn. 9 O. & A. L. R. 638. Where a ten-mt is 
holding over it is not open to the landlord to re-enter the land without determining 
the tenancy in accordance with law and if he does by force he will be guilty of an 
offence under s. 447 of the I. P. Code. 2 Bur. L. J. 37= 1923 Rang. 245; 6} hid. 
Cas. 379—23 Cr. L. J. 699. Possession given for a few minutes by the act of a Civil 
Court peon does not constitute possession contemplated by s. 447 I, P. Code. 28 
N. L. R. 298. No offence is committed by landlord if he enters the land after 
abandonment of the holding by the tenant. A.LR. 1933 Lab. 734 — 34 P.L.R* 953 - 
146 Ind. Cas. 559. But forcible entry during the temporary absence of the owner 
constitutes trespass. A. I, R. 1934 Oudh. 281 = 1934 Cr. C. 777=11 O. W. N. 733 — 
35 Cr. L. J. 964= 149 Ind. Cas. 368. 

To amount to an offence under section 447 I. P. Code the property trespassed 
upon must be proved to belong to the complainant and there must be intention 
to commit an offence or to intimidate, insult or annoy any person, 74 Ind. 534—24 
Cr. L. J. 790 ; A. I. R. 1923 P. 56 ; 24 Ind, Cas, 856 = 34 Cr. L. J. 824 ; 7$ Ind. Cas, 
292 = 34 Cr. L. J. 916=124 Oudh. 297 ; A. I. R. 1925 Nag. 36. A conviction under 
this section cannot stand where the facts constituting the very foundation of the 
prosecution case has not been proved. 6 Pat. L. T. 786. Where Dakbalnama 
gives formal possession of a house to the complainant and no actual physical 
possession, any complaint by such a person is not maintainable, 88 Ind. Cas. 
357=26 Cr. L. J. 1125 = A. I. R. 1925 All. 592. A person trespassing upon a land 
under attachment under s. 146, Cr. Pro. Code is liable to be punished under s. 
447, but not under s. 118. 8 M. L. J, 253 = 2 Weir. 112. The accused a J^eada/t, 
acting solely in the interest of his master R, removed or damaged certain bamboos 
belonging to R, which were in the possession of the Court of Wards. He was 
convicted of criminal trespass and mischief. Held that the conviction of criminal 
trespass was wrong, as the acensed entered upon properly hi the possession of 
his master without intending to commit an offence or to intimiclaie, insult, or annoy 
the Court of Wards. 7 Ind. Cas. 812=15 C. W. N. 224=11 Cr. L. J. 53.2. In order 
to constitute the offence of criminal trespass, it must be proved that some criminal 
intent was present in the mind of the accused, and it does not follow that, because 
an act is unlawful and is one that the civil law will restrain, or for which it will 
compensate the injured party in damages it is necessarily criminal. 29 P. R, 1882 
Cr, ; I P, R. 1882 Cl*. Where the accused was on the complainant's premises 
,with intent to peep into apartments' occupied by the ladies of the household, Md 
■ ll^a^the accused was not - gtiilty 'of' criminal trespass, 6 P. R, 1892 Cr. An entry 
upon The''! Toof of a house may. be criminal trespass, but cannot be the subject 
''conviction for 'tefeing house-trespass or house-breaking, 9 IK R, 18S7 Cr* 
giv'en'^ possession by a Civil Court, a forcible entry on 
% , 4 ; subT^naut clajtning under a lease of an antecedent date from the 
crimiail. trespass* $ C* U J» 104, Infriogement of 
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fishery right under this section constitutes an offence under this section. 2 C. 354- 
But where the fishery right does not belong to any body in particular no such 
offence is committed, i Weir. 519 ; i Weir 520. Encroachment of Government land 
or public way does not constitute an offence under this section, i Weir 521 ; i Weir 
1^4 ; U . B. R. 1909, 2nd Qr., Penal Code 235=11 Cr. L. J. 57. Where possession 
is permissive at its inception subsequent refusals to move does not amount to cri- 
minal trespass. 26 P. L. R, 247. Possessor’s possession is not necessary for 
annoyance being caused by the trespasser. A. L R. 1931 M. 231. Where a person is 
occupying a land, being so permitted by the owner thereof, then the possession of 
the land lies with the owner, and servant of the owner does not commit the offence 
of ciimina! trespass by entry upon the land, i Weir. 521. Superior title in the accused 
\vou!d ipt J3y itself convert the complainant into a mere trespasser, so as to justify 
him in ejecting the complainant, if he 'was in possession otherwise than as a mere 
trespasser, i Weir. 522. A lawful entry but unlawful remaining constitutes an 
offence under this section, i Weir 528. The accused's entry into the complain- 
ant’s house with the object of having illicit intercourse with the complainant's 
sister, amounts to criminal trespass, as the house was not the sister’s but 
her brother’s, and such intercourse was bound to cause great annoyance 
to the brother. 17 P. R. 1908 Cr. = 32 P. W. R. 1908 Cr.«8 Cr. L. J. 488. 
A person who after having been ejected by due processor law from certain 
agricultural lands, wilfully persists in trespassing upon such lands is liable to be 
convicted under this section. A. W. N. 1902, 6. An ouster of a mortgagee in pos- 
session by third person constitutes an offence under- this section. A. W. N. 1902, 
24. In trying offences under s. 447 I. P. Code, it is necessary that the Criminal 
Courts should do their duty in protecting against trespass, persons who are in 
peaceful possession of property, whether they be rightful owners or not. U. B. R. 
(1892—1896) Vol. L 261 ; U. B. R. (1892 — 1896) Vol I, 264. An accused who did not 
enter the complainant’s house, but was found lurking under it for the purpose of 
stealing or committing some other offence, was field to have committed only ordi- 
nary trespass and nothing more. U. B. R. (1892— 1896) Vol. I. 272. The Amin 
executing a delivery warrant issued to him cannot be charged and convicted of 
criminal trespass, even though the delivery warrant was in excess of the decree 
in the suit and the Amin was shown the decree, 10 L. W. 12 = 51 Ind. Cas. 847 = 20 
Cr. L. J. 559. The exposure of goods for sale on a public road belonging to a 
District Board, the collection of tolls leviable on which, is leased to another is 
not an ofience under s. 447 I. P. Code. 55 lad. Cas, 721 21 Cr. L. J. 353. For a 
conviction under this section the finding on the point as to who was in posses- 
sion of the land in dispute is necessarj^. 45 lad. Cas. 677 — 19 Cr. L. J. 
629. Section 447 requires it to be affirmatively and positively proved that the 
complainant was in possession of the land in dispute with respect to which 
criminal trespass is said to have been committed. 3 Pat. L, T. 347 = 67 Ind. Cas. 
618 = 23 Cr, L. J. 440. The main ingredients of s. 447 1 . P. Code is that the 
trespass must be with the intention of annoying or insulting some one, or 
inust be with the intention of committing an offence. Where there is nothing 
in the record to show any such intention the conviction of a crimminal 
trespass 1$ impossible. , 65 Ind, Cas, 44^=3 Pat. L, T. 499=23 Cr. L. J. 95. 
Where a servant acting under the instruction of his master and in the 
course of his employment trespasses on the property of another this section 
does not apply, 1923 Rang. 135. Forcible removal of cattle from pound constitutes 
an offence under this section. 8 Lah. 831 = 103 Ind. Cas. 201 = 28 Cr. L, J, 665, 
Where a person who has unlawfully entered upon property continues to remain 
unlawfully upon the same by resisting the claim of the true owner to re-enter he 
commits a fresh offence and can be convicted even though he was convicted originally 
for the uaiawfu! entry. 6 Pat. 794=106 Ind. Cas. 691=29 Cr. L, J. 99. The offence of 
criminal trespass can only be committed against a person who is in actual physical 
possession of the land in question. A person who is in joint possession, if he wishes 
to have actual possession has got his remedy by bringing a suit for actual partition, 
he cannot forcibly take possession alleging criminal trespass on the part of the person 
who is ill possession by permission of one of the co-owners. 29 C. L. J. 745. There 
is no authoritydor the proposition that the' mere absence' of the accused at the 
lime of giving possession affects the validity of su:h possession, nor of course does 
prior possession of the land by the accused and his predecessors in title matter. 

Bom. LbR. 631 = 112 Ind. Cas, 97. Labourers sowing fields at bstance of tres- 
passes can not be convicted under s. 447 in' absence of proof of their knowledge as 
to be actual state of facts and their conspiracy with trespasser. 1934 A, L. J. 1061 
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= 1934 Cr. C. i 335 = A,I. R. 1034 All. 1023. Acomp!ai;it at tlie instance of a morlgagee 
in possession is maintainable when his tenants are ouste i. A. I. R. I 934 Ail, 1025 
= 1934 Cr. C, 1335= 1934 A, L. J. 1061. 

Prooeclure. — Cognizable— Summons — Bailable — Compoundable— Triable by 

any Magistrate. 

448. Whoever commits house-trespass shall be punished with imprison- 

„ ^ ^ , mmt q! either description for a term which 

Pamsliment for house tres* extend to one year, or with fine which may 

extend to one thousand rupees^ or with both* 

House-trespaes.— To constitute the offence of house-trespass it is necessary 
that an entry should have been effected into the house or building. Mounting the 
roof of a house with intent to enter the house is not house-trespass nor even 
an attempt to commit house-trespass but merely a preparation for the offence 
of house-trespass. 12 Bur. L. T. 222. Entry on a verandah does not amount 
to house-trespass. 26 Ind. Cas. 306 ; see also, 15 P. R. 1907 Cr, ; see i 
Weir. 524 : Rat. Un. Cr. C, 188. Bntry into a verandah may not amount 
to house trespass, but such entry coupled with an attempt to push open the 
door does amount to an attempt to commit the offence. 16 Cr. L, J. 2 = 26 Ind, Gas. 
306. Considering the mode of life among the common people of this country, it is 
straining the language of s. 441 to hold that a man entering the compound of an 
uninhabited house merely to commit nuisance, intends to annoy the owner and that 
he is gviilty under s. 44S of the Penal Code. A, W, N. 1812, 324. A judgment 
creditor commits an offence under this section if he enters into other house than that 
mentioned in the warrant of attachment issued by a Civil Court. 2 O. C. 65. ^ The 
accused caused the roof of his house belonging to him, which the complainant, 
occupied as his tenant, to be removed while the complainant's wife, a fiardanashin 
woman was in it, and without giving any notice beforehand. The woman 
had to leave the house to be out of the way of the fragments of the roof 
falling upon her, and was thus exposed to public view. Ileld^ that an offence under 
this section has been committed. U. B. R. (1897-1901) VoL 1 , 350. Where in 
execution of a decree of Court, certain property was attached^ and taken out of the 
house in which it was, the decree holder would not be guilty of criminal trespass 
in doing the act. 15 A. L. J. 808. 

A school was built by public subscription and put in charge of a teacher. He 
went away having locked the building. The accused who were some of the nianagers 
of the school took possession of the building and started certain classes in it. They 
were convicted of criminal trespass. Held^ that this conviction was improper as the 
building was not in the possession of the complainant and the accused had no inten- 
tion. of annoying him. 17 A. L. J. 334=51 I. C. 350=20 Cr. L. J. <463 ; see also 52 
Ind. Cas 274. During the temporary absence of the complainant, the accused who 
wanted to get possession of the house as mortgagee, put a lock on the house. Hdd 
that he was not guilty of criminal trespass and that the matter was one for the Civil 
Courts to deal with. 50 Ind. Cas. 834=20 Cr. L. J. 354. 


Where the accused were proved to have gone to a house with Civil Court officers 
and entered the same in order to execute a Civil Court decree which they had 
obtained against one of the inmates of the house, held that they were not liable to be 
convicted for criminal trespass. 34 C. W. N. 583= 127 Ind. Cas. 551 = 31 Cr. L. J. 
I2.23=A. LR. 1930 Cal 720. 

Where a person enters a house with intention of carrying out his amours with 
married woman, owner has right to arrest him or to pursue him for arrest and to 
use all means for effecting it. A. I R. 1935 Pesh. 83. 

For an offence under s. 448 intention is one of the most important ingredients 
and in order to determine the intent it is not necessary to consider the circumstances 
under which the act was done by the accused as also the bon/t fide nature or 
otherwise of the claim which the accused may have in respect of the property 
itself. A, ■ I R. 1928 Cal 263.' 

assertiop of a claim of right cannot constitute 

I a-p^.Jpteut to commit an offence or to intimidiatc, 

possession. 19^5 Pat 167=81 Ind. Cas. 823=25 
^ 1205= A, L R. 1925 Oudh. 505. 
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449. Whoever commits house-trespass in order to the committing 

I death, shall be 
for life, or with 
term not exceed- 
years, and shall also be liable to fine. 

Sections 449 - 460 . — These sections deal with the offence of criminal trespass 
when it is aggravated by the end for which it is committed. Hence trespass 
may be committed for no other purpose than the purpose of playing some idle 
trick oil the inmates of a dwelling, or it may be com^^^ in order to the 
perpetration of murder or other atrocious crime. These sections regard the 
ulterior offence which the house-trespasser has in view and visit his crime with a 
proportionate pumshment.---“jfhfor^^« 404. 

In order to the oojnmitting.-^The intention and design is the commission 
of an offence. To bring the offender within these severe penal provisions, it is 
not necessary that he should do any further act than the house-trespass towards 
the commission of the ‘‘offence punishable with death.’* But to justify a conviction 
there should be clear proof of the design to commit a murder or other like offences. 
In the absence of proof of some further act done, in addition to the criminal 
trespass, in the prosecution of the murderous intention it can rarely happen lhat the 
evidence will suffice for a conviction under this section.-^A/o;^^i2;2 and. MacpJierson. 405. 

Procedure, — Cognizable — W arrant— Not-bailable-^N ot-compou ndable — Triable 
by Court of Session. 


, of any offence punishable with 

c.”„'Sr'XS '"p,S'ab5: P«nUh.d „i.b 

with rigorous imprisonment for a 


450. Whoever commits house-trespass is order to the committing 

of any offence punishable with transportation 
for life shall be punished with imprisonment 
of either description for a term not exceeding 
ten years, and shall also be liable to fine. 

'W arrant — N ot-bailable — N ot- compoundable— Triable 


House- trespass in order to 
commit offence punishable 
with transportation for life. 


Procedure.— Cognizable- 
by Court of Session. 

451. Whoever commits 

House-trespass in order to 
commit offence punishable 
with imprisonment 


house-trespass in order to the committing of 
any offence punishable with imprisonment 
shall be punished with imprisonment of either 
description for a term which may extend to 
two years, and shall also be liable to fine ; and 
committed is theft, the term of the imprison- 


if the offence intended to be 
ment may be extended to seven years. 

Scope. — If the entry in a house is made with the consent of the owner and 
possessor of the house, no offence under this section can be deemed to have been 
committed. 15 Cr. L. J. 351. Where the accused was found in the complainanfs 
house at night, having gone there with the intention of visitiug the complainant’s 
daughter-in-law, a woman of loose character, and probably with her connivance, 
held that he was not guilty of an offence under s. 456. See also 19 A. 74 ; 20 
Ind. Cas. 622 ; i Weir. 534. In order to constitute an offence under this section 
all the facts necessary to constitute the offence of simple house-trespass must 
first be established and it must be further shown that the house-trespass was 
committed for the purpose mentioned in this section, px A. 587 ; i Weir. 535 ; 
I Weir. 537 ; i Weir. 533 ; 10 Cr. L. J, 410. A conviction under this section is bad 
where the house-trespass for an offence was committed with the connivance of the 
owner, i Weir. 534 ; Colm. Dig. Cr. 58 of 1876. Where during the absence of the 
complainant the accused entered his house with his wife*s consent in order to commit 
adultery with her. Held^ that the accused was guilty of the offence under s. 451 I P. 
Code. 8 P. W. R. Cr. 1921 = 22 Cr. L, J. 118=59 Ind, Cas. 550 ; 22 Cr. L. J. 266=60 
Ind. Cas, 666 ; 89 Ind. Cas. 319=26 Cr. L. J. 1343. 3 U. P. L, R. 18=60 Ind. Cas, 
666«=‘22 Cr, L, J. 226. To constitute an offence under s. 451, an offence under s, 
44B must be proved first. The offence contemplated must be found, 20 Cr. L. J. 
347=17 A, L. J. 800=50 Ind. Cas. 827. “Offence*’ means any offence punishable 
under the Indian Penal Code. A. 1 . R. 1931 Lah, 405=1931 Cr. C. 645 = 32 
Cr. L. J. 732=131 Ind Cas, 381, Where the accused' was ■ proved to have stepped 
into an open court-yard in front of a house and it appeared that some thorny 
bushes were placed round the court- yard more to indicate its extent rather 
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than to prevent entry. Held thsLt the place was not a building,^ and that 
consequently a conviction under s. 452 L P. Code was not sustainable. 26 
A. L. J. 855 = 1 10- hid. Cas. 798=29 Cr. L. J. 766. A man who enters the house of 
another at night with intent to commit adultery with his wife is guilty of an offence 
under s. 451, and if in such a case k is shown that the husband was at the time 
of the occurrence absent from the house in the legitimate pursuit of his occupation, 
it may safely be presumed that he neither consented to nor connived at any 
adultery or Immorality on the part of his wife. 89 Ind. Cas. 319=26 Cr. L. J. 1343=^ 
A. I. R. 1925 Lah. 635. 

Procedure. — Cognizable — ^Warrant — Bailable — Compoundable with Court’s per- 
mission — Triable by any Magistrate, if the intended offence is theft — Cognizable — 
Warrant — Not-bailabie — Not-compoundable — Triable by Court of Sessions, Presi- 
dency Magistrate or Magistrate of the ist or 2nd class. 

452. Whoever commits house trespass, having made preparation for 

causing hurt to any person or for assaulting 
House-trespass after pre- ^ person, or for wrongfully restraining any 
paration person, or for pu-ting any person in fear of hurt, 

wrong u . or of assault or of wrongful restraint, shall be 

punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Notes. — Collection of lathies and brickbats on the property unlawfully entered 
is sufficient proof of threatening behaviour. 1928 Pat. 124. ^ Where no further fact 
is proved than house-trespass a conviction under this section is bad. 38 C. L. J. 
161 = 25 Cr. L. J. 168 = 76 Ind. Cas. 292. Criminal trespass were committed with 
object of interfering with religion is not to be lightly treated. A. 1 . R. 1935 All. 647. 

Prooedate. — Cognizable— Warrant— Not-bailabie — Triable by Court of Session, 
Presidency Magistrate or Magistrate of the first or second class. 

463. Whoever commits lurking house-trespass- or house-breaking, shall 
V be punished with imprisonment of either 
Punishment for lurking ^ description for a term which may extend to 
trespass or house-breaking. 

Notes — Cumulative sentence under ss. 453 and 379 is illegal. 6 W. R. Cr. 62. 
Mere trespass by night is not enough. But active step taken by the accused to 
conceal himself must be proved to sustain a conviction for lurking house trespass. 

21 P. R. i 9 i 6 Cr .=44 R W. R. 1916 Cr.=i7 Cr. L. J. 304= 123 P. L. R. 1916=35 
Ind. Cas. 17^. 

Procedure. — Cognizable — Warrant — Not-bailable — Not-compoundable — Triable 
by Presidency Magistrate or Magistrate of the ist or 2nd class. 

454. Whoever commits lurking, house-trespass or house breaking, in 

order to the committing of any offence punish- 
able with imprisonment, shall be punished with 
imprisonment of either description for a terra 
which may extend to three years, and shall also 
be liable to fine ; and if the offence intended 
to be committed is theft, the term of the imprisonment may be extended to 
ten years. 

Notes. — ^Any such trespass, in order to the committing of any offence punishable 
with death or with transportation for life is punishable by sections, 448, 459— 
Morgan and Macpherson ; see also 8 M. H, C. R. App, 6 ; see for cases 100 Ind. 
Cas. 120=28 Cr. L. J. 248=1927 Mad. 343 ; 10 A. 146. 

Procedure.— Cognizable— Warrant — Not-bailable — Not-compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first or second class. 

456* . Whoever commits lurking, house trespass, or house-breaking, 

" ‘ : having made preparation for causing hurt to 

Lurking house-trespass or ; person, or for assaulting any person, or 

for wrongfully restraining any person, or for 
wrbnErfiti restraint ", putting any person in fear of hurt, or of assault, 

at of wrongful restraint, shall be punished with ■ 


Linking house- trespass or 
house-breaking in order to 
commit offence punishable 
with imprisonment 



S. 457] 


THE ' INDIAN /PENAL' ' CODE. 


489 


imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Notes,— The offence of house-breaking is complete when entry into the huose 
is effected. 28 Cr. L. J. 554= 102 Ind. Cas. 490=1927 All. 536. 

Prooediire.— Cognizable— Warrant— Not-bailable — Not-compoundable— Triable 
by Court of Session^ Presidency Magistrate or Magistrate of the first class. 

456, commits house-trespass by night, or house-break- 

Punishmeiit for lurking house- ^7 night, shall be punished with imprison- 
trespass or house-breaking by ment of either description for a term which may 
night. extend to three years, and shall also be liable 

to fine. 


Intention.— In a prosecution for lurking house-trespass by night under this 
section, the burden of proving what his intent was lies upon the accused. 29A. 49 ; 
42 P. R. 1881. The presence of an accused in house at night shows his giO^ity 
intention and it is for him to rebut the presumption. 13 A. L. J. 625 ; 16 A.‘L. J. 153. 
See also, 14 P. R. 1883 Cr. ; 2 M. 30; 50 P. L. R. T919 ; 49 Ind. Cas, 103. To 
sustain a conviction under this section it is not necessary to specify the intention in 
the charge. 4 Mys. L. J. 190 ; 50 P. L. R. 1919. Where the accused was found in 
the cornplainant’s house at night having gone there with the intention of visiting the 
complainant's daughter-in-law, a woman of loose character, and probably with her 
connivance, held, that he was not guilty of an offence under s, 456 1. P. Code, 12 
P. R. 1898 Cr. ; 14 A, L. J. 719 = 38 A. 517. A Magistrate should not convict under 
section 453 when an offence punishable under section 456 I. P. Code, is established. 
U. B. R. (1097 — 1901). Vol. I, 130.^ An accused, who having been convicted of an 
offence under s. 456 is again convicted of an offence under s. 457 of the Penal Code, 
is not liable to imprisonment and whipping. 14 C. P. L. R. 16. House-trespass or 
house-breaking is punishable with whipping, only when committed in order to commit 
an offence punishable with whipping. U. B. R. (1897 — 1901), Vol. I, 354. An accused 
person who was being tried on a charge under s. 457 for house-breaking with intent 
to commit theft, could not be convicted under s. 456 I. P Code, without the amend- 
ment of the original charge. 16 C. W. N. 696= 13 Cr. L. J. 224=14 Ind. Cas. 320, 
Where an accused was charged and convicted under s. 457, the appellate Court 
cannot alter the conviction under s, 455. i Pat. L. T. 221 = 21 Cr. L. J. 493 ; 2 Pan 
L, T. 140. The mere non-production of the owner or person in actual possession of 
house does not vitiate conviction under s. 456. A, I. R. 1924 All. 764 = L. R. 5 A. 127 
Cr. It is not an inflexible rule that a person charged under s. 457 can never be 
convicted under s. 456. 20 C. W. N. 1075 = 17 Cr. L. J. 424=44 C. 358 = 35 Ind. Cas. 
984. To enter the house of a widow for the purpose of carrying on an intrigue with 
her is not an offence. 50 P, L. R. 1919 ; see also 38 A. 517=17 Cr. L. J. 419=14 
A. L, J. 719=’ 35 Cas. 979. Where one is found lurking at night inside anther's 
house, a perfect stranger to him, without any apparent business, the Court can infer a 
guilty intention under section 441 L P. Code. 19 Cr. L. J. 243 = 16 A. L. J. 157=44 
Ind. Cas. 35. 

The accused opened the door of a room and peeped in, his intention being 
to force an illicit intrigue on one of the women sleeping in the room. Held, he 
was guilty under s, 456 I. P. Code. 6. Pat. L. T. 588 = 26 Cr. L. J. 954=87 Ind. Cas. 
io6=A, 1. R. 1935 Pat. 713. 

Procedure. — Cognizable — Warrant — Not-bailable — Not-compoundable — ^Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first or second class, 

457. Whoever commits lurking house-trespass by night or^ house-break- 
ing by night in order to the committing of any 
Lurking house-trespass or offence punishable with imprisonment, shall 
house-breaking by night m punished with imprisonment of either 

shable wUh“Spr°sonmLr“' description for a term which may extend to five 

years, and shall also be liable to fine ; and if 
the offence intended to be committed is theft, the term of the imprisonment 
may be extended to fourteen years. 

Adultery.— Where it was proved to the satisfaction of the court that the accused 
entered the complainant’s house in order to have sexual intercourse with the com- 
plainant’s wife, and it was further proved that he did so without the complainant’s 
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consent, MdthU he was properly convicted under tills section. 22 A. 82 see also 2 
Weir. 23S ; U. B. R. (1897—1901) Vol I, 335 ; Rat. Un. Cr. G. 689. 

Scope.— To sustain a conviction under this section it is necessary that the court 
should be in a position to say which specific offence the accused intended to commit. 
i Weir 533. Where the accused broke open into a house during the owner’s 
absence, assaulted his servants and , took forcible possessions of it with the object of 
establishing their title to the house. that the accused must be deemed 

to have intended that their act was likely to annoy the complainant and that they 
were rightly convicted under s. 457 Penal Code. 9 Ind. Gas. 152 = 21 M. L. J. i6i“ 
9 M. L. T. 283= !2 Cr. L. J. 30. Where soon after a house-breaking by night had 
been committed and property stolen from the house, the property was found in the 
possession of the accused and his explanation as to the same is found untrue, the 
presumption that section 114 of the Evidence Act raises therefrom is sufficient to 
warrant a conviction under of 457 of the Penal Code. A. W. N. 1882 224. Burglary is 
serious offence and deserves deterent punishment. 137 Ind. Gas. 71^=33 Cr. L. J. 
500=33 P. L. R. 215 = 1932 Cr. C. 323 = A. I. R. 1932 Lah. 258 ; A. L R. 1933 Oudh. 
117= 34 Cr. L. J. 649, 12 Mys. L. J. 286. Separate consecutive sentences under s. 
457 and 380 cannot be passed. A, L R. 1930 Pat, 385 = 31 Cr. L. J. 492 = 1930 Cr. C. 
767= 123 Ind. Cas. 393 ; see also A. 1. R. 1926 Pat. 367 = 5 Pat. 464=27 Cr. L. J. 
976=7 P. L. T. 794=96 Ind. Gas. 528 ; A. 1. R. 1929 Mad. 846=57 M. L. J. 548= 
1929 Cr. C 614, Where the accused puts his hand at the top of the railing the 
offence of house trespass is complete. A. I. R. 1934 AIL 833=1934 Gr.C. 1027. 
Where grievous hurt is indicted by the accused at the court yard, an offence 
under this section is complete, A. I. R. 1934 Cal. 557=38 C. W. N. 446.= A. I. R. 
1934 Cal, 193. Accused found in possession of stolen property soon after burglary 
is guilty under this section. A. I. R. 1933 Oudh. 117=34 Cr. L. J. 649=1933 Cr, C. 
338=10 O. W. N. 47. 

An offence under the latter part of the above section of the Penal Code is more 
serious and is punishable with very severe sentence especially when committed by an 
old offender. U. B. R. (1892-1896) Vol. 1, 274. A conviction under this section on incon- 
clusive evidence should be set aside. 79 P. L. 1915 ; 28. P. W. R. 1915 Cr. 
When a peron who has been previously convicted of an offence punishable under 
chapter XXII, Penal Code, is convicted subsequently under section 457 Penal Code, 
the sentence, which can be passed by a Magistrate, should not exceed two years. 
6 M. H. C. App. 3. Accused was charged with having committed lurking house 
trespass by night by entering into the cattle enclosure of the complainant with the 
intent to commit theft of his cattle and he was convicted for the same under s. 457 
I. P. Code. 24 P. R. 1914 Cr. When^ the charge is that the accused committed 
an offence under s. 457 I. P. Code, with a view to commit an offence under s. 497 
I. P. Code, it is only fair to him that the offence with which he is charged should be 
fairly stated, in order that he may meet it. 32 P. L. R. 1902=31 P. R. 1901 Cr. The 
accused was convicted of house-breaking by night and of house-trespass in respect 
of the same acts : Held that the second head of the charge was superfluous, in 
as much as it involved the same intention substantively as the first, which intention 
ought not to be applied to support two different charges. Rat. Un. Cr, 302 = Cr. 
Rg. 50 of 1886. Burglars digging a hole in a wall but not digging it through 
owing to interruption by third p5»rtie$, are guilty of an attempt to commit an offence 
under this section. 15 Bom, L. R, 554=14 Cr. L. J. 451 = 20 Ind. Cas. 611 = 37 B. 
553. The word ‘-house’^ or “building” used as “human dwelling’' in this section do 
not include compounds. An entry into a compound with intent to commit theft 
is punishable only as trespass and attempt to commit house-breaking with the 
intent above-mentioned. Rat. Un, Cr. C. 494. An offence under this section is 
ordinarily more serious than one under s. 380 and it is expedient that a person who 
commits an offence under the former should be conectly convicted and adequately 
punished. U- B, R. (1892-1896) Vol 1. 273. Where a cattle shed that was used for 
the custody of agricultural implements was broken open, held that a conviction 
, under s. 457 Penal Code, is not illegal. 18 Cr. L. J. 469 = 39 Ind. Cas. 309. Where 
a police man whose duty it was to protect the lives and property of the subjects of 
the crown wAs^ convicted of a serious offence of burglary, sentence of five years 
rigorous imprisonment was held not excessive. A. I. R. 1930 Lah. 667=1930 Cr. 
C. 8ft, .^Before convicting a person of an offence under s. 457 when the offence 
, charged, is house^trespass with intent to commit adultery, the Court has to be 
satisfied that there, ds. no cpnseht or, connviance by the husband. 25 Cr. L. J. 

Unless there is actual entry there cannot be house-breaking. 



Whoever, whilst committing lurking house-trespass or house- 
h,,,.. 1 -I * breaking causes grievous hurt to any person, 

^ hMse- attempts to cause death or grievous hurt 

t house-breaking. to any _ person, shall be punished with trans- 
portaiion for life, or imprisonment of either 
1 for a term which may extend to ten years and shall also be 
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So if the accused was prevented from entering the house, he should be convicted 
under s 511 and 457 1 . P. Code. 29 P. L. k. 54=5 106 Ind. Cas. 340, Going on roof 
of _ the house is not entering the building. 34 P. L. R. 906= 146. As regards when 
evidence is not sufficient vide i6 N. L. J. 246 ; 143 Ind. Cas. 73= lo O. W. N, 107 = 
1933 3^S = 34 Cr. L. J. 496= A. L R. 1933 Oudh. 163. Release after admomtion 

for offence of house-breaking is illegal. A. I. R. 1935 Mad, 157. 

Consent or connivance by husband negatives offence of house-trespass for com* 
mittiog adultery. A. L R. 1925 Cal. 160-, Where the accused was a young man of 2i 
years of age and was subjected to severe beating by the complainant," the High Court 
reduced the sentence. 26 P. L. R, 777. Entering house by invitation or connivance 
of a woman living in the house with whom the accused was carrying on intrigue is 
no offence if he desired his presence not to be known to person in possession. A. 1 . R. 
1925 Lah. 23. A conviction under s. 457 cannot be had when it is proved the accused 
had on his body valuable properties of his own, and the entrance of the house 
remained closed and unbroken, and he sets up a story that he went to house to nego- 
tiate marriage and the same is corroborated by an inmate of the house. 26 Cr. L. J. 
716 = 86 fuel. Cas. 156=26 P. L. R. 3 i = A. I. R. 1925 Lah. 459. Where certain accu- 
sed were convicted under s. 457^ on the mere ground that certain articles not capa- 
ble of indentification, were in their possession shortly after a burglary was commit- 
ted; ^///, the articles were beyond indentification, and unless it is established 
beyond doubt that the articles in possession of the accused were the same 
as the stolen ones the conviction should he quashed. 7 Lab. L. T. 277 ==26 P. L 
R. 583 = A. I. R. 1925 Lah. 495. 

Procedure.— Cognizable-Warrant— Not-bailable—Not-Compoundable— Triable 

by Court of Session, Presidency Magistrate or Magistrate of the first or second 
class, ,, ■ ■ 


458. Whoever commits lurking house-trespass by night or house-breaking 

Lurking house-trespass or ^ preparation for causing 

house-breaking by night after person, or for assaulting any person, 

preparation for hurt, assault or wrongfully restraining any person or for 

wrongful restraint. putting any person in fear ofhuit, or of 

assault, or of wrongful restraint, shall be 
punished with imprisonment of either description for a term which may 
extend to fourteen years, and shall also be liable to fine. 


Scope. — This section only applies to the house-breaker who actually has him- 
self made preparation for causing hurt to any person or for assaulting any person or 
for wrongfully restraining any person and so on, and not to his companions as well 
who themselves have not made such preparation. 1923 Lah. 509. 

Cases.— 6 Lah. L. L. J. 622. 

Procedure.— Cognizable — Warrant— Not-Bailable — Not-Compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 


Grievous hurt caused whilst 
committing lurking house- 
tresspass or house-breaking. 


description for a term 
liable to fine. 


Scope.— This section provides for a compound offence the governing incident 
of which is that either ‘‘lurking hous*trespass or “house-breaking^* must have been 
completed, in order to make the person who commits that offence either by causing 
grievous hurt or attempt to cause death or grievous hurt, responsible under this 
section. In other words, the causing of the grievous hurt or the attempt to cause 
death or grievous hurt, must be done in the course of the commission of the offence 
of lurking house-trespass or house-breaking, and at the time when it is being 
committed. 8 A. 649. See also 13 C, P. L. R. 125. The offence of house- 
breaking is complete when entry into the house is effected and any grievous hurt 
subsequently caused by the persons breaking into a house cannot be said to be grievous 
hurt caused while they were committing the house-breaking. 25 A. L. J. 516= 102 
Ind. Cas. 490=28 Cr. L. J. SS4“A. L R. 1927 All. 536. This section applies in 
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All persons jointly concerned 
in lurking bouse- trespass or 
bouse-breaking by night 
punisbable where death or 
grievous hurt caused by one 
of them. 


case of actual use of kthies in trying to escape after burglary, ii L. L. J. 230=30 
R L. R. 125 = 30 Cr. L. J. 838 = 117 Ind. Cas. 802. 

Prooedttre.—- Cognizable — War>^ant— Not-Bailable— Not-Gompoimdadle— -Triable 
by Court of Session. 

460 . If, at the time of the committing of lurking house-trespass by 

night or house-breaking by night, any person 
guilty of such offence shall voluntarily cause or 
attempt to cause death or grievous hurt to any 
person, every person jointly concerned in 
committing such lurking house-trespass by night 
or house-breaking by night, shall be punished 
with transportation for life, or with imprison- 
ment of either description for a term which may extend to ten years, and 
shall also be liable to fine. 

Scope, — This section is intended to provide for the punishment of persons who 
were jointly concerned in the committing of the house-trespass or house-breaking 
altogether irrespective whether they were the persons who caused or attempted to 
cause grievous hurt. 8 A. L. J, 575. The expression “at the time of commits ng 
house-breaking by night” must be limited to the time during which the criminal 
trespass continues which forms an element in the house- trespass, which is 
itself essential to house-breaking and cannot be extended so as to include any 
prior or subsequent time. 2 P. R. 1862 Cr. ; see also 38^ Ind. Cas. 997* The 
section must be limited in its application to offences commited at the time during 
xvhich the criminal trespass continues which forms an element in house- trespass 
which is itself essential to house-breaking and cannot be extended so as to include 
any prior or subsequent time. 2 Lah. 342=23 Cr. L. J. 164=65 Ind. Cas. 628. The 
provisions of the section must be construed strictly and it is not contemplated that 
where the principal action done by accused persons amounts to no more than a 
mhere attempt to commit the offences of lurking house* trespass or house breaking 
the section should be applicable. 8 A. 649= A. W. N. 1896,253. See also A. I. R. 
1924 All. 1032 = 1934 Cr, C. 1339=1934 A. L. J. 1160. 

Procednre.— Cognizable-— Warrant— -Not-bailable — Not-compoundable— Triable 
by Court of Session. 

461 . Whoever dishonestly, or with intent to commit mischief breaks 

, r , , . opener unfastens, any closed receptacle, which 

Dishonestly breaking open contains or which he believes to contain pro- 
receptacle contammg pro- be punished with imprisonment of 

either description for a term which may extend 
to two years, or with fine, or with both. 

^ Scope. — This section and the next section, though ranged under the head of 
criminal trespass and perhaps within the scope of the definition of that offence, 
seern to punish a certain form of attempt to commit theft or mischief through 
criminial trespass on a closed receptacle. ‘‘Case, package, or receptacle,'^ are men- 
tioned in s. 480, relating to the offence of using a false trade-mark. The ^‘receptacle'’ 
may include not only a room, a part of a room, or closet, etc., but a box or 
closed packing — Morgan and Maepherson, 408. 

Procedure.— ‘Cognizable — Warrant — Bailable — Not-compoundable — Triable by 
Presidency Magistrate or Magistrate of the ist or 2nd class. 

462 . 


Punishment for same offence 
when committed by person 
entrusted with custody. 


Whoever, being entrusted with any closed receptacle which con- 
tains, or which he believes to contain, property, 
without having authority to open to the same, 
dishonestly, or with intent to commit mischief, 
breaks open or unfastens that receptacle, shall 
b punished with imprisonment of either description for a term which may 
; (extend to three years, or with fine, or with both. 

: 'Procedure.— Cognizable — Warrant— Bailable — Not-compoundable — Triable by 

Court of*Sess!ph, Presidency Magistrate, or Magistrate of the ist or 2nd class* 
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Of Offences relating to Documents and to trade or Property marks. 


463 . Whoever makes any false document or part of a document, with 
Forgery intent to cause damage or injury to the public 

. ■ ^ ’ ox to any person, or to support any claim or 

title, or to cause any person to part with property, or to enter into any express 
or implied contract, or with intent to commit fraud or that fraud may be 
committed, commits forgery. 

Forgery. — The offence of forgery is committed when, by a counterfeit, a 
document is falsely made to represent some other supposed genuine document 
for a purpose of deception. The relation which this offence bears to the 
general S37stem of penal law may be thus stated. In most affairs of impor- 
tance the intentions, assurances or directions of men are notified and authen- 
ticated by means of written instruments. Upon the authenticity of such instru- 
ments, the security^ of many civil rights, especially the right of property, 
frequently depends ; it is therefore of the highest importance to society to exclude 
the numerous frauds arid injuries which may obviously be perpetrated by procuring 
a false and counterfeit written instrument to be taken and acted on as genuine, 
in reference to frauds of this description, it is by no means essential that punish- 
ment should be confined to cases of actually accomplished fraud. The very act 
of falsely making and constructing such an instrument with an intention to defraud 
or deceive is sufficient according^ to the acknowledged principles of criminal 
junsprudence to constitute a crime. The false mafeng is in itself part of the 
endeavour to defraud, and the existence of criminal intent is clearly manifested by 
an act done in furtherance and in part execution of that intention. 

An instrument which is false or untrue only because the facts which it states 
are false and untrue, differs from a forged document. Where the instrument is 
forged, as when a ^ certificate purporting to be signed by a public servant was not 
in truth signed by him, a person to whom it is shown is deceived, because be is 
induced to suppose that the fact certified is accredited by the public servant 
whose certificate it purports to be ; and he is deceived in that respect, whether 
the fact certified is true or false. If on the other hand, such a certificate is in 
truth signed by the public servant whose name it bears, the document is not forged 
although the fact certified is falsely certified ; for here the person receiving the 
certificate is deceived, not by being falsely induced to believe that the public 
servant had accredited the document by his signature, but by the officer having 
falsely certified the fact. The document may threfore be forged, although the 
fact which it authenticates is true. And the document may be genuine, although 
the fact stated in it is false. Where money or other property is obtained dishonestly 
by a document of the latter description, that is, where it is false merely as 
containing a false statement, or representation, the offence of cheating, but not of 
forgery, is committed. 

When a document, whether it is a forged document, or a genuine document 
containing false statements, is fabricated in order that it may appear in evidence 
in a judicial proceeding or in a proceeding taken by law before a public servant 
and with the intention to mislead the Judge or public servant, the offence defined 
by section 192 of fabricating false evidence is committed. — Morgan and Macpherson^ 
AIO. 

Making part of a document.— -The “making of a part of a document'* 
must be making part of a false document. Not only the intention but also the 
falsity of the document should be proved. A, I. R. 1929 All. 396= 1920 A. L T 
592«3o Cr. L. J, 408=115 Ind. Cas. 135. ’ 

What constitutes forgery.— To constitute a forgery, the false, document 
must be made “with intent to cause damage or injury to the public” or to 
any class of the public or to any community. Forgeries of public securities, 
of the records of courts of justice, of registers kept by public servants, of 
documents certifying that a person has the requisite medical skill and fitness 
to act as a master mariner, or has competent medical skill, etc., or of such 
documents as are mentioned in illustration (/) and of the following section 
seem to come within these words, A beat constable whose writes in his note book the* 
signature of a headman, whose village he has not visited, does not commit thereby 
the offence of forgery. U. B. R. (1897— 1901) Vol. I, 356. The term “forgery” is 
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used as a general term in s, 463, Indian Penal Code, and that section is referred to 
in a comprehensive sense in s. 195 of the Cr. P. Code. A. I. R. 1926 Oudh. 485 = 1 
Luck. 523=3 O. W. N. 614=27 Cr. L. J. 969=96 Ind. Gas. 521 ; see also A. L R. 
i925 Lah. 266=5 Lah. 550=26 Cr. L.J. 537 = 85 Ind.Cas. ^ 

“Or to any person*’.— Besides such documents as tend to a public damage or 
injury, every false document, by whatever name it is called, which is intended to 
cause damage or injury to an individual is included. 

Intent to defratid.— The expression /^intent to defraud^* implies conduct 
coupled with intention to deceive and thereby to injure ; in other words ^‘defraud” 
involves two conceptions, namely, deceit and injury to the person deceived that is 
infringement of some legal right possessed by him but not necessarily deprivation of 
properly. 42 C. L. J. 215 = 90 Ind. Cas. 534=26 Cr. L. J. 1574- lu order to constitute 
in point of law an intent to defraud, there must be a possibility of some person being 
defrauded by the forgery, or there must be a possibility of some person being not 
only deceived but injured by the forgery. A. I. R. 1930 Pat. 271 = 1930 Cr. C. 458. 
The term “fraud^^ as used in the Penal Code, is used in its ordinary and popular 
acceptation. Hence a man, who deliberately makes a false document with false 
signatures, in order to shield and conceal an already perpetrated fraud is himself 
acting with intent to commit fraud. i5Bom. L, R. 708=14 Cr. L. J. 518=20 Ind. 
Cas. 998. Giving a false name and address in a certificate of the purchase at the 
time of purchasing firearms is an offence under this section.^ 20 C. W. N. 326=43 C. 
421 = 32 Ind. Cas. 661 = 17 Cr. L. J, 69. In order to constitute forgery the document 
need not be intended to support a false claim or a false title, if, in order to support 
a true claim or a genuine title a false document is created, it is forgery. 96 Ind. Cas 
850=27 Cr. L. J. 994 = A. I. R. 1926 Mad. 1078. In forgery the intent to defraud is 
essential. A. 1. R. 1926 Cal. 224. If a man intends to gain an unfair advantage by 
deceitful means and uses a false document, for that purpose his conduct is fraudulent. 
27 Cr. L. J. 994. Mere antedating a document is not forgery unless there is 
dishonesty or fraud on the part of the alleged forgerer. 98 Ind. Cas. 111 = 27 Cr. L, J. 
1263 = 8 Pat. L. T, 104. An intent to commit fraud involves an intent to cause injury. 
It involves something more than mere deceiving. Where process-server forged 
names on the notices with a view to save himself from the consequences of his 
neglect of duty or to save himself trouble : that it did not amount to intent to 

commit fraud." A. I. R. 1935 J^ang. 203. 

“Or to support any claim or title.’*— Even if a man has a legal claim or title 
to property, he will be guilty of forgery, if he counterfeits documents in order to 
support it. Any false document purporting to create, extend, transfer, or otherwise 
to support, a right or alleged right is included. 

•''Or to cause any person to part with property.’*— As orders or requests 
for the payment of money or delivery of goods, etc. 

“Or to enter into any express or implied contract.”— As when a man is 
induced to employ another in a certain capacity by forged documents respecting his 
qualifications . — Aforgan and MncJ^/ierson, sqq sdso 21 A. 11 

Claim. — The term “claim’* is not limited in its application to a claim to property 
only. A. I. R. 1929 Lah. 152 = 10 Lah. 545 — 30 Cr. L. J. 900 = 30 P. L. R. 724=118 
Ind. Cas. 385, 

Illustrative cases.— The mere fact that the person forged signature of another 
person, in a plaint, to enable him to file the plaint in time to save case being barred 
by limhation will not make the act of the person fraudulent. A. I. R. 1930 Fat. 271 = 
J930 Cr. C. 358, An entry of excess payment in a muster roll would not make the 
muster roll a forged document. A false certificate of not very great importance is 
not a forgery as it is not made on affidavit. 27 A. L. J. 591 = 115 Ind. Cas. 
I35s=3a Cr, L. J. 408. Creation of false document for supporting even a true 
or genuine title is forgery. 96 Ind. Cas. 850=27 Cr. L. J. 994- Using false 
... document for giving unfair advantage is fraudulent within s. 25. 96 Ind. Cas. 850 = 
'.27 Cr. L. J. 994= A. I. R. 1926. Mad. 1072. A false copy of a forged document by 
an authorised maker is a false document. But if he has no such authority then he 
. .does not comihit the offence of making the false copy. 20 Cr. L. J, 142 = 4 Pat. L. J. 

' i6s“ 49 Uas. 174. Where a Sub-Inspector keeps persons under surveillance to 
extort confusion and alters diary to save himself from the consequence of his act 
; ofience does not amount to forgery.. 34Bom, L.R. io9o=A. I. R. 1932 Bar. 545. 
In the BhoW Baker said: ’’^The alteration could not be held to have been 
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made either dishonestly or fraudulently. As dishonesty involves wrongful gain or 
wrongful loss, obviously it does not apply to the present case when no pecuniary 
question arises. The element of fraud is also absent There is no question in the pre- 
sent case of any loss being caused to the Deputy Superintendent of Police who was 
inquiring into the case by the fact of this diary beingaltered and pages substituted for 
the original It would be a straining of languasfe to say that because he was thereby 
likely to be led to come to a wrong conclusion as to the guilt of the Sub-Inspector or 
that there was a probability that the proceedings against him might not result in his 
conviction, this would therefore render the alteration of the document fraudulent 
within the meaning, of the Penal Code.’* In the same case Broom field /. said : *‘The 
element of injury or risk of injury to an iudividual or to the public is an essential 
ingredient in the dehnition of forgery.’* Imitation closely copied from disputed 
writing cannot be proper staadard of comparison. £44 Ind. Cas, 301 = 1933 Cr. C. 
543 = 34 P. L, R. 694 = 34 Cr. L. J. 714= A. I. R. 1933 Lah. 608. Maker of even part 
of document can be guilty of forgery. 142 Ind Cas 74 — 26 S. L. R. 105=1933 Cr. C. 
166= A. I. R. 1933 Sind. 37. Forgery is offence of too grave public importance to 
make it triable merely by subordinate Magistrates. 136 Ind. Cas. 780=35 M. L. 
W. 267 = 33 Cr. L. J. 3&= A. I. R. 1932 Mad. 216. In forgery cases, circumstantial 
evidence of fraud must not fall short of proof. 144 Ind. Gas. 301 = 1933 Cr. C. 542 = 
34 P. L. R. 694=34 Cr. L. J, 714= A. L R. 1933 Lah. 308. Comparison of hand- 
writing is valuable aid. A. I. R. 1933 Pat 481=34 C. L. J. 828=1933 Cr, C. 1010= 
144 Ind. Cas. 872. 

Essentials of the offence. — The definition of the offence of forgery declares 
the offence to be completed when a false document or false part of a document is 
made with specified intent. The questions are “(r) Is the document false ? (2) Was 
it made by the accused ? -(3) W as it made with the intent to defraud ?*’ If all 
these questions are answered in the affirmative, the accused is guilty, i Weir. 543 ; 
10 C. L. R. 181. The falsity as well as the fact that it was forged within one of the 
intents mentioned in s. 463 has to be proved. 19 Cr. L. J. 344= 1918 Pat 36, 

Claim. — The word ‘‘claim** is not limited to a claim to property. A written 
certificate is “property’* within the meaning of this section. 15 A. 210= A. W. N, 
1893, 96 ; see also 25 C. 512 ; 30 Cr. L; J. 900. 

Forgery committed for the purpose of defending one-self.— The fabri- 
cation of a false document, or the use of such document by an accused person 
fbr the sole purpose of defending himself, does not fall within the range of the 
sections dealing with forgery. 25 A. 31. 

Making a false document. documenU^ ^ 

First, — Who dishonestly or fraudulently makes, signs, seals or executes a 
document, or part of a document, or makes any mark denoting the execu- 
tion of a document, with the intention of causing it to be believed that 
such document or part of a document was made signed, sealed or executed 
by, or by the authority of a person by whom or by whose authority he 
knows that it was not made, signed, sealed, or executed, or at a time at which 
he knows that it was not made, signed, sealed, or executed : or 

Secondly — Who, without lawful authority, dishonestly or fraudulently by 
cancellation or otherwise, alters a document in any material part thereof, 
after it has been made or executed either by himself or by any other person, 
whether such person be living or dead at the time of such alteration ; or 

Thirdly —Who dishonestly or fraudulently causes any person to sign, seal, 
execute, or alter a document, knowing that such person, by reason of un- 
soundness of mind or intoxication cannot, or that by reason of deception 
practised upon him, he does not know the contents of the document 
or the nature of the alteration. 

Illushations, 

{a) A has a letter of credit upon B. for Rs. 10,000 written by Z, A, in order to 
defraud B, adds a cipher to the 1,00,000 and makes the sum 10,000, intending that it 
may be believed by B that Z so wrote the letter, A has committed forgery. 
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{b) A, without, Z’s authority, affixes Z^s seal to a document purporting to be a 
conveyance of an estate from Z to A, with the intention of selling the estate to B, 
and thereby of obtaining from B the purchase-money. A has committed forgery, 

(^) A picks up a cheque on a banker signed by B, payable to bearer, but 
without any sum having been inserted in the cheque. A fraudulently fills up the 
cheque by inserting the sum of ten thousand rupees. A commi ts forgery. 

(d) Aleaves with B, his agent, a cheque on a banker, signed by A, without 
inserting the sum payable, and authorities B to dll up the cheque by inserting a 
sum not exceeding ten thousand rupees for the purpose of making certain payments. 
B fraudulently fills up the cheque by inserting the sum of twenty thousand rupees. 
B commits forgery. 

(e) A draws a bill of exchangfe on himself in the same of B without B’s 
authority, intending to discount it as a genuine bill with a banker and intending to 
take up the bill on its maturity. Here, as A draws the bill with intent to deceive 
the banker by leading him to suppose that he had the security of B, and thereby to 
discount the bill, A is guilty of forgery. 

(/) Z’s %vill contains these words ; direct that all my remaining property be 
equally divided between A, B, and C.” A dishonestly scratches out name, intend- 
ing that it may be believed that the whole was left to himself and C, A has 
committed forgery. 

{g) A endorses a Government promissory note, and makes it payable to Z or 
his order, by writing on the “Pay to Z or his order,” and signing 

the endorsement. B dishonestly erases the words “Pay to Z or his order,*' and 
thereby converts the special endorsement into a blank endorsement. B commits 
forgery. 

{k) A sells and conveys an estate to Z. A, afterwards in order to defraud Z 
of his estate, executes a conveyance of the same estate to B, dated six months 
earlier than the date of the conveyance to Z intending it to be believed that he had 
conveyed the estate to B before he conveyed it to Z. A has committed forgery. 

(i) Z dictates his will to A. A intentionally writes down a different legatee 
from the legatee named by Z, and by representing to Z that he has prepared 
the will according to his instructions, induces Z to sign the will. A has committed 
forgery. 

(/) A writes a letter and signs it with B*s name without B's authority, certifying 
that A is a man of good character and in distressed circumstances from unforeseen 
misfortune, intending by means of such letter to obtain alms from Zand other 
persons. Here, as A made a false document in order to induce Z to part with pro- 
perty, A has committed forgery. 

(k) A without B's authority, writes a letter, and signs it in B's name, certifying 
to A*s character, intending thereby to obtain employment under Z. A has committed 
forgery, inasmuch as he intended to deceive Z by the forged certificate, and thereby 
to induce Z to enter into an expressed or implied contract for service. 

Explanation 1. — A man’s signature of his own name may amount to 
forgery, 

Illusirations, 

(a) A signs his own name to a bill of exchange, intending that it may be believed 
that the bill was drawn by another person of the same name. A has committed 
forgery. 

ip) A writes the word “accepted” on a piece of paper, and signs it with Z's name, 
in order that B may afterwards write on the paper a bill of exchange drawn by B 
upon Z, and negotiate the bill as though it had been accepted by Z. A is guilty of 
forgery ; and if B, knowing the fact, draws the bill upon the paper pursuant to A's 
intention, B is also guilty of forgery. 

{c) A picks up a bill of exchange payable to the order of a different person of 
the same name, A endorses the bill in his own name, intending to cause it to be 
believed that it was endorsed by the person to whose order it was payable. Here A 
has committed forgery. 

{d) A purchases an estate sold under execution of a decree against B. B, after 
seizure of the estate, in qollusion with Z, executes a lease of the estate to Z at a 
nominal rent and for a long period, and dates the lease six months prior to the 
seizure, with intent to defraud. A, and to cause it to be believed that the lease was 
granted before the seizure. B, though he executes the lease in his own name, 
comtfiits forger^^ by antedating it. 




(«)_A,_a trader in anticipation of insolvency, lodges effects with B. for A's benefit, 

and with mfent to defraud his creditors, and in order to give a colour to the trans- 
action, writes a promissory note binding himself to pay to B a sum for yalue 
received, and antedates the note, intending that it may be believed to have been 
made before A was on the point of insolvency. A has committed forgery under 
the first head of the definition. 

^ making of a false document in the name of a fictitious 

person, intending it to be believed that the document was made by a real 
person, or in the name of a deceased person, intending it to be believed that the 
document was made by the person in his lifetime, may amount to forgery. 

Illustratzon. 

A draws a bill of exchange upon a fictitious person, and fraudulently accepts the 
bill in the name of such fictitious person with intent to negotiate it. A commits 
; forgery,'""' 

Fraudnlently.— “An intent to defraud implies some thing more than mere 
deceit. The advantage intended to be secured or the harm intended to be 
caused need not have relation to property or be such as is implied in the 
terrn “dishonestly’’ but it must be something to which the party perpe- 
trating is not entitled either legally or equitably. There can be no intention to 
defraud where ng wrongful result was intended or cf^uld have arisen, from the act 
of the accused. 28 Ind. Cas. 102. To constitute a document a false document, 
it must be shown that it was made with such an intention as is implied in the term 
fraudulently or dishonestly. A mere intention to deceive is inot sufficient i Weir 
542. See also 22 B. 768 ; 28A. 35^ ; 13 M. 27 ; 6 C. W. N. 382 ; 2 J. G. ii ; L. B. 
R. (1894-1900), 437 ; 25 C. 512 ; 22 C. 313 ; 13 B. 515 N ; 9 W. R. Cr. 20 ; 6 P. R. 
189s Cr. Absence of intention to cause it to be believed that the document was 
signed by another person negatives offence. 52 C. 47^29 C. W. N. 447 — 26 Cr. L. J. 
401. In case of forgery, false date of execution and fraudulent intent are necessary 
elements. A. I, R. Rang, 117. 

Makiagafalse dooumant.— A person makes a false document who dish- 
onestly or fraudulently signs document with the intention of causing it to be believed 
that the document was signed by a person by whom he knows it was not 
signed. 7 Ind. Cas. 176. The “making’’ of a document or part of a document, 
does not mean “writing” or ‘'printing” it, but signing or otherwise executing it* 
The falsity (of a false document) consists in the document, or part of a 
document, being signed or sealed with the name or seal of a person, who did not 
in fact sign or seal it. 8 C. L. R. 572. Such a document must be dishonestly or 
fraudulently made, signed, sealed or executed by the person who is charged and it 
must be made with the intention of causing it to be believed that such document or 
part of a document was made, signed, sealed and executed by or by the authority of 
a person, by whom or by whose authority he knows that it was not made, signed 
sealed or executed. 17 C. W. N 354. Makes means “creates** or “brings into 
existence’’. A. L R. 1928 Lah, 681. Where some only of intended executant signs 
a deed, yet the document is made ; 19 Cr. L. J. 177 — 41 M. 589=43 Ind. Cas, 593. 
The “making of a part of a document must be the making of a part of a 
false document and in the making of a part of a document not only the inten- 
tion or purpose must be proved but the fact that the document was false 
must be proved. 27 A. L. J. 592=115 Ind. Cas. 135 = 30 Cr. L. J. 408. 
Where a Mahomedan executes a Kabmzma in favour of his alleged . wife with a 
view to claim her property, he is not guilty of making a false document A. I. R. 
1924 Cal. 336=23 Cr. L. J. 723 = 69 Ind. Cas. 451- 

Doc ament. — ^The word '‘document’’ has an extensive meaning assigned to it. 
The word seems to include everything done by the pen, by engraving, by printing 
otherwise, whereby it is made on paper, parchment, wood, other substance or re- 
presentation of words of their equivalents addressed to the eye. Every writing 
used for the purpose of authentication, if falsely made, is a ' false document”, — as 
in the c ise of a will by which a testator signifies his intentions as to the disposi- 
tion of his property, — or of a certificate by which a public servant assures others of 
the truth of any fact, — or of a warrant by which a Magistrate signifies his authority 
to arrest an offender. And the words “false document*’ include not only writings, 
but also false seals, stamps, and all other visible marks of distinction by which 

I. P. Code— 63 
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the truth of any fact is authenticated. But , 'where 'the consists in 
a mark of distinction falsely testifying to the quality or genuineness or to 
the ownership of any article, it seems to , be' a' false trade or property mark and to 
be properly dealt with under the penal provisions contained in the latter part of 
this chapter. The most obvious way of making a false document is to write or 
print, as the case may be, the whole in imitation of a real or^ imaginary original. 
But to write a signature is the same in law as to write the entire instrument And 
the signature may be made by a mark as well as by writing the letters of a name. 
It can make no difference whether the whole document is ^ false or whether it is 
merely false in the material part by which the fraud or deceit is to be effected. If 
the document is falsified for a dishonest or fraudulent purpose, it is a false docu- 
ment. 

Or by the anthorit J of a person, etc.— If a man writes another’s name by 
his authority, it is not of course forgery. And if he has no authority in fact, but 
acting in good faith without fault or carelessness believes himself to be authorised, 
he does not commit the offence. But ifhe is authorized to do a certain thing, as to 
fill up with a certain sum a blank cheque signed by A [ see illustration (^), ] and he 
departs from his authority by dishonestly inserting a larger sum, he commits 
fox%tty-^Morgan and Maepherson. 413. If A signs for B and B is present at the 
time A must be held to be authorized to do so. A. L R. 1935 All. 410. 

at a time at which he knowe that it was not made etc.”— As 
when the document is made to bear a wrong date for some dishonest purpose. 
These words are to be read distributively and are not governed by the preceding, 
words “by or by the authority etc,” Rat. Un. Cr. C. 772. Elements to be proved 
in a case of forgery are (i) that the document was not executed on the date on 
which it purports to have been and (ii) that the parties who executed it did so with 
fraudulent intent A. I. R. 1928 Rang. 117=6 Rang. 49=29 Gr. L. J. 599-109 Iiid. 
Gas. 679. Ho forgery is committed by mere ante-dating a document unless it acts 
or would act prejudicially to another. A. I. R. 1926 Pat 535 »5 Pat. 573 = 8 P. L. T. 
133=27 Cr. L. J, 1308=98 Ind. Gas. 252. Charge of date in a document by accused 
prejudicial to his case, is not dishonest though improper. 20 Gr. L. J. 573= 17 A. 
L. J. 872 = 52 Ind. Gas. 6f. 

Forged document.— Every forged or falsicated document is not a forged 
document. It must satisfy both ss, 464 463. An entry in the credit- 

side which does not impose any liability on the detor, and as such would not cause 
any damage is not forgery. A. I. R. 1923 Lah. 11 = 3 Lah. 373 = 25 Cr. L. J. 337 = 77 
Ind. Gas. 235. Kabuliyat of a past period prepared subsequently by usufractuary 
mortgagee to defraud mortgagor as to the amount paid by mortgagors* tenant are 
forged documents. 26 Cr. L. J. 1115 = 88 Ind. Gas. 283. It is one thing to hold that 
because an account book does not appear to have been kept in the regular course 
of business and does not contain entries that it ought to have contained, therefore, 
it cannot be acted upon in order to convict a person whose name appears therein 
as having received mone^', and it is quite a different thing to hold as a positive fact 
that that account book is forged. In the absence of any other evidence, no prose- 
cution should be allowed to be launched on the basis that it was forged. 98 Ind. 
Gas. 56=27 Cr. L. J. 1240= A. I. R. 1927 Pat. 47. 

Clause ( 2 ). A document which has once existed as a genuine document, may 
become “false document’’ by reason of some addition, or omission, or by the 
obliteration of some material part. Vide illustrations («), (/) and (^). But a 
complete cancellation or obliteration of a document, like the destruction of a docu- 
ment is an offence specially made punishable by a latter section (477), and which 
seems not to fall within this definition . — Morgan and Maepherson, 414. 

Clause (3). — A document may be a false document, although It is signed or 
executed by the person by whom it purports to be signed or executed. This 
happens/whereapersqn[asmthecase given in the illustration (f)]is fraudulently 
j induced to execute a will, or a material alteration is made in the writing without his 
, knowledge ; for in such case, although the signature is genuine, the instrument is 
; false because it does not truly indicate the testator*s intention, and it is forgery of 
, ; the person, who fraudulently caused such will to be signed, for he made it to be the 
; ; instrument which it really ip^Morgm and Maepherson^ 415, 

is' a false document if the offender makes it falsely In 
the name of any bfcher person, although that name happens also to be the offender's 
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own name. ^ A man who makes a promissory note in his own name without any 
false description or addition and with an honest intentiouj if he afterwards uses or 
attempts to use the note pretending that it is signed by another person of the same 
name does not by this false representation make the promissory note a *‘false 
document.” It was genuine document when he signed it and does not become 
false by his subsequent use of it for the purpose of cheating. In such cases as 
those mentioned in the illustrations (d) and (e) a man signs or executes a document 
in his own name which is false in a material part and is calculated to induce 
another to give credit to it as genuine and authentic where it is false and deceptive. 
A man who having conveyed landj afterwards for fraudulent purpose executes 
a document, purporting to be a prior conveyance of the same land intends by this 
false document to obtain credit by deception, the document purporting to 
have been made at a time earlier than the true time of execution ..m-d 
Macphenon^ 416. 

Explanation ( 2 )--^If a mm forges the name of another person^ real or hctitious 
or the name of a deceased person, he makes a false document if the document is 
made for a fraudulent or dishonest purpose. It is none the less false, because the 

Morgan an Macpherson^ 

Oases.— hi ntering previous payments on the back of a bill is not forgery. 8 G. 
W. N. 278. A charge of forgery cannot lie against a person who is not the writer of 
a document or who^ does not sign the forged name. 17 C. W. N. 354. The prisoner 
made certain entries in his ledger, which consisted of rough loose sheets, showing 
that certain sums of money had been paid to the prosecutor, which in factj, had not 
been repaid. Held that the prisoner was guilty of forgery, i Ind. Jur, N. 46. The 
alteration of a date in a bond is an alteration in a material pait thereof, al tough 
the alteration is not made for the purpose of saving limitation. 14 P. R. 1881 Cr ; 
see also 21 W. R. Cr. 41 ; 23 W. R. Cr. 49 ; 4 L. B. R. 46 \ L, B. R. (1893-1900), 
266 ; 13 C. 349 ; 77 Ind. Cas. 423 ; (1918) Pat. 36 ; 41 M. 589 | 43 Ind* Cas. 828 ; 

3 Lah. 373. 

False description.— It would be going too far to hold that, whenever the 
executant of a document attaches a false description to his name, he comes within 
the purview of this section. But a false description may make a document a forgery 
when it is found that the accused, by giving such a false description, intended to 
make out or wanted it to be believed that it was not he that was executing document 
but a fictitious person. 19 M. L. J, 78. 

465* Whoever commits forgery shall be punished with imprisonment 
» . , . ^ either description for a term which may 

Punis ment for forgery. extend to two years, or with fine, or with both. 

Intention. — This section cannot apply except where the dishonest or fraudulent 
intent embraced in the definition given in s. 464, is made out and such intention is 
not made out merely by establishing, however clearly that, under conceivable circum- 
stances, a paricuiar error might be used to support some false claim. Rat. Un. Cr. C. 
201.. In cases under this section the immediate and more probable intention of an 
accused is that to which the Court must look and not some more remote and less 
probable intention. A. W, N. 1892, 243 ; see also 16 Cr. L. J. 76. Clear proof is requi- 
red in a case of forgery. It should be clearly shown upon whom the fraud was com- 
mitted, U. B. R. (1892-1896) Vol. 1 , 279. A document false in fact which B con- 
cocted to commit fraud completes the offence. 28 M. 90 F. B. 

Evidence.— The facts which show that the document is a false document within 
section 464 must be proved also that the accused made the false document ; and lastly, 
the guilty intention of the accused to cause damage or injury, or to support a claim, etc. 

It is not a necessary part of this offence that any damage or injury should be actually 
suffered or that any fraud should be perpetrated. Nor is a using or uttering the 
forged document a part of this offence. From the intention that the false document 
should deceive others into a belief rhat it is genuine it may generally be inferred 
that there an intention to damage or injure. It will not avail the offender to 
show that he meant to pay the promissory note or other forged document when 
it became due, or even that he actually paid it and it so prevented damage or 
injury. — Moj^gan and Macpkerson* 

Cases.— Where a charge is laid against an accused under s. 465 read with 
s. 471, Penal Code he cannot be convicted and sentenced under s, 466 read with 
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5 : 471 . 13 Cr. L. ].449=r5 Ind. Cas. 81=^7' C. W N. 94. ' An accused person , 

canoot be convicted of forgery on the mere simiiarity of Iiand-writiBg of the forged 
document with the hand-writing of the accused. 51 Ind. Cas. 774^=20 Cr. L. J. 534. 
18 A. L. J. 1137. Criminal intention to cause wrongful gain to one or wrongful 
loss to another is sufficient for forgery. A. 1 . R. 1931 A. 258 ; see also A. L R. 
1932 Sind* 53=1932 Cr. C. 194-25 S. L. R. 471 = 138, 766. Fraudulent execution 
of document On a date other than that on which it was actually executed Gonstitutes 
an offence under this section. 109 Ind. Cas. 679 = 39 Cr. L- J, 599= A. 1 . R. 

Rang, r i/. Where the evidence is insufficient to prove that accused actually 
committed forgery, he may be convicted under s. 471 and not under s. 465. 130 

Ind. Cas. 492=1930 A L. J. 1451 = 32 Cr. L. J. 5S9=A. L R. 193^ 

Fabrication of electoral roll is an offence pumshabie under this section. A. I.^R. 
1934 Cal 838 = 1934 Cr. C. 1359* Where an accused person manipulates entries 
in certain registers with the main object of screening himself Itom punishment 
for a past offence, he will yet be liable if he stands to gain by his act as for example, 
if as a result of such entries he will be continued in service while as fact he 
is not fit to be continued. 28 S. L. R. I99**A I. R. 1925 Sind. 333. Producing before 
the Official Receiver a forged receipt showing payment of a debt with a view to 
obtain a certificate of solvency from him amounts to ofiences under ss. 465 and 
and 47 J» as the intention of the person was to obtain a wrongful gain though the 
creditor had written off the debt as hatred. 18 A. L. J. 1137 = 22 Cr. L. J. 56= 
43 A. = 22 5= 59 Ind. Cas. 200. False statement in an application for a post and 
a forged certificate amount to offence under s. 465 A. 1 . R. 1925 Rang. 9=25 
Cr. L. J. 129=76 hid. Cas. 225. Mere antedating a will does not amount to forgery 
in the absence of other circumstances. 17 Cr. L. J . 540 = 3 O. L. J. 477 = 36 ind. Cas. 
588. Accused an European entitled to possess arras signed certificate of purchase 
of arms in the name of another with an address not his own, It is forgery as^ the 
act is done fraudulently if not dishonestly. 43 C. 421 = 17 Cr L. J. 69=20 C. W. N. 
326=32 Ind. Cas. 661. Where accused was asked to produce documents in support 
of his complaint of trespass and he knowingly produced forged documents, he is 
guilty. 1925 Lab. 33=6 Lah. 50=26 Cr. L. J. 1171 = 26 P. L. R. 156=88 Ind. Cas. 
595. ^ Offence of false preparation of signature sheet in an election is specially 
provided for under s. 171 (f) and as such it is not open to Court to treat it as an 
offence under, s. 465. A. I. R. 1925 All. 230 = 22 A. L. J. 1106=26 Cr, L. J. 
362 = 47 A. 268 = 8;^ Ind. Cas. 714. Conviction for forgery cannot be based on 
mere similarity of hand-writing without other evidence of complicity. 20 Cr. L. J. 
534 (Pat.)= 51 Ind. Cas. 774 ; see also A. I. R. 1922 Pat. 619=65 Ind. Cas. 882. 
Conviction for forgery cannot be based on non-resemblance of hand-writing. ' A. L R» 
1924 Cal. 960=28 C. W. N. 947=40 C. L. J. 135 = 25 Cr. L. J. I2i7«=83 Ind. Cas. 
14.5. Where the charge is under s. 465? conviction under s. 468, is illegal A. I. R. 
1921 L. B. 36=11 L. B, R. 45=69 Ind. Cas. 628. The offences under ss. 196 and 
464 are indeed serious and difficult to detect and consequently called for deterent 
punishment. A. L R. 1926 Bom. 555=50 Bom. 783=28 Bom. L. R. 1051 = 27 
Cr. L. J. 1173=97 Ind. Cas. 805. 

Prooedure.^Non-cognizable — Warrant-— Bailable—Not-Compoundable— -Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 


466. Whoever forges a document purporting to be a record or pro- 
Forgery of nf ceeding of or in a Court of Justice, or a 


_ . record of Court 
or of public register, &c. 


register of birth, baptism, marriage, or burial, 
or a register kept by a public servant as such, 
or a certificate or document purporting to be made by a public servant 
in his official capacity, or an authority to institute or defend a suit, or 
to take any proceedings therein, or to confess judgment, or a power of attorney, 
shall be punished with imprisonment of either description fora term w^hich 
may extend to seven years, and shall also be liable to fine. 

Mements of fraud or dishonesty.— The elements of fraud or dishonesty, as 
explained in the Penal Code, must be present in the mind of the accused to bring bis 
case under this section. 28 C. 434* Alteration of name and age in an education 
; , certificate and using it as genuine with a view to obtain the official appoint ment 
; .‘ .const tute, in the absence of a satisfactory explanation, offences under ss. 466 and 471. 
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but to cases where a certificate or other document is forged by some unauthorised 
person with a view to make it appear that it was duly issued by a public officer. 7 
C. L. R. 356. 

Oases.— ’Where the accused, a public servant who had committed criminal breach 
of trust made false entry in an account book and was convicted of the offence under 
ss. 409 ani 466 of the Indian Penal Code, and it appeared that the entry was not 
made with intent to defraud — held that the conviction under s. 466 of the Indian 
Pena! Code must be set aside. 8 P. L. R. 1904—I Cr. L. J. 41. A rough sketch to 
serve a« practice for a finished forgery but which has not been used and which could 
not be used in its then form, would not, apparently, come under the provisions of a 
466 or s. 467, 16 B, 165, The real and substantial test by which to determine 

whether several offences are so connected as to form the same transaction depends 
on whether they are so related to one another in point of purpose,^ or as to cause and 
effect or as principal and subsidiary acts as to constitute one continuous action, irres- 
pective of the persons by whom the same may have been committed. 17 G. C. 270 = 
2 5 Cr. L. J. 643=25 Ind. Cas. 843. There is nothing illegal in a person being con- 
victed for forgery and also for using a forged instrument as genuine one. The offen- 
ces are separate and if both are committed, separate convictions are legal. 1925 Nag. 
162 = 77 Ind. Cas. 825 = 25 Cr. L, J. 473. Where a person was convicted under s. 466, 
I. P. Code for having commiited forgery and made fraudulent use of a forged docu- 
ment altering the dates on the copying sheet of an appeal application the lower Courts 
sentenced him to 7 year’s imprisonment on each count. Held on a ppeal that separate 
sentences against the accused under ss. 466 and 401, 1, P. Code, read with s 466, I. P. 
Code, are illegal and the sentence under the latter section was set aside. 3 Mys L. J. 
38 ; see also 86 Ind. Cas. 993=26 Cr. L. J. 929. A man who signs a document 
makes himself responsible for it as if he was the original drafter of it. It is no defence 
that some body else wrote it out and he only signed it. If a legal practitioner 
signs a document he will be deemed to have read it and would be responsible for 
its contents. He would be responsible for any dishonest or untruthful statement in 
it and it is no answer to say that it was done in the interests of the client, or that he 
did not read it before signing it. A. L R. 1927 All. 45=48 A. 542 = 27Gr. L. J. 1373= 
98 ind. Cas. 493. 

Procedure.— ’Non-Cognizable— Warrant— Not-bailable—Not'Compoundable— -Tri- 
able by Court of Session. 


487. Whoever forges a document which purports to be a valuable se- 

Forgery of vaiuaWe security, purity or a will, or an authorily^to adopt a son, 
will &c. which purports to give authority to any 

person to make or transfer any valuable security, 
or to receive the principal interest, or dividends thereon, or to receive or 
deliver any money, moveable property, or valuable security, or any document 
purporting to bean acquittance or receipt acknowledging the payment of 
money, or an acquittance or receipt for the delivery of any moveable preperty 
or valuable security, shall be punished with transportation for life, or with 
imprisonment of either desGription for a term which may extend to ten years, 
and shall also be liable to fine. 


Scope.— This section punishes the forgery of such documents as are valuable 
securities (see section 30) and of the other documents here mentioned. Forgery of 
a hundi is an offence under this section. 31 P. R. 1910 ; see also 149 Ind. Cas. 936= 
34 Cr L. J. 892 = 14 P. L. T. 580= A. 1. R. 1933 Pat. 488= 1933 Cr. C. 1030. To convict 
a person under ss, 467/109 it must be established that the act was done dishonestly 
or fraudulently as required by s. 464. 10 L. L. J, 369=39 Cr. L. J. 1031= 112 Ind. Cas. 
359 > see also 32 Ind. Cas. 665. A person who has been convicted under s. 467 and 
Jqgl.P. Code cannot subsequently be convicted of an offence under s. 471 read 
with section 467 i. e. using the document as genuine. 26 Cr. L. J. 1387. It is not 
safe to order a prosecution for forgery based on the sole evidence of an expert witness. 
86 Ind. Cas. 428 = 26 Cr, L. J. 796. A is a valuable security for the pur- 
poses of this section, and remains such, even if the period for which it is granted has 
expired. 26 Cr, L. J. 1115 = 88 Ind. Gas. 283. The writer of a forged receipt is not 
guilty under this section where there is no evidence that he was present at the ex- 
ctuion of the receipt or that he helped any one to make use of it. A. 1. R. 1925 Cal. 
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193. The essence of an offence under this section is deceit and where no body has 
been deceived or injured by the action, of the accused no offence under this section is 
made out. 1932 M. Or. C, 41== 1932 , MV N 1 17. The offence of abetment of 
forgery is plainly quite different from the offence of using as genuine a forged do- 
cument. There is nothing either in law or in fact to prevent a man being innocent 
ofthe first offence and guilty of the second. 55 C. L J. 336=!= 140 Ind. Cas. 344-A. 
L R. 1932 Cal. 545. The mere antedating a document is not forgery, but if it is 
shown that the antedating had or could have had any operation to the prejudice of 
any one it will be forgery. 5 Pat. 573 = 98 Ind. Gas. 252. The forgerer using the 
forged document can be punished only under s. 467 and not under ss. 467 and 471. A. 

I . R. 1925 Nag. 440-26 Cr. L. J, 1275 = 88 Ind. Cas. 1051. 

Oases. — Where a person sells a note purporting by an endorsement bn it to have 
been sold to his fiim, and it is proved that it was not sold to his firm by the persons 
named in the endorsement, it must be held that the person sells the note 
knowing or having reason to believe it to be forged, and is liable to be 
punished under ss. 467 and 471 of the Penal Code. 15 C. 269. There must 
be a separate Court for every alleged item of perjury and forgery or, in 
other words, there must be independent evidence of user in the case of each 
document. 14 C, L. J, 652 = 13 Cr. L. J. 62=13 Ind. Cas. 398, In order to proceed 
under this section on the basis of a document which has been found forged by a 
civil court previous sanction of the civil court is necessary. i6 Cr. L. J. 6x7 = 30 Ind. 
Cas. 441. To base a conviction simply upon the opinion of an expert, is, as a 
general rule, very unsafe 18 P. W. R. 1912 Cr-= 14 P. L. R. 19121=15 Ind. Cas. 
979= 13 Cr. L, J. 563. A conviction for the offence of forging a document and 
also for using it as genuine is not illegal in the course of the same trial, 17 Cr. 

J, 73 = 32 Ind. Cas. 665. A conviction for forgery should not safely be based 
entirely upon a comparison of the handwriting. But the Court is competent to see 
for itself whether certain handwritings placed before it are similar or not. 65 Ind. 
Cas. 426=23 Cr. L. J. 74 ; see also 144 Ind. Cas. 872 = 34 Cr. L. J. 828=1933 Cr. C. 
ioio = A I, R. 1933 Pat. 481. Where the accused forges the money order acknow- 
ledgement he commits an offence under this section. 24 Bom. L. R 99=66 Ind. 
Cas. 328 = 23 Cr. L. J. 264. Where accused withdrew money on two different dates 
by forged withdrawal cheque, two charges are necessary. 144 Ind. Cas. 936=1933 
Cr. C. 1030=14 P. L. T. 580=34 Cr. L. J. 392 = A. L R. 1933 Pat. 488. In a criminal 
trial the burden of proDf is on prosecution to make out its case. Where in a 
prosecution for offences under ss. 467 and 471- I* P. Code, the accused was alleged to 
have filed a forged receipt in. a suit on a promi'?sory note in which he was the depen* 
dent and the accused pleaded that the recepit filed by the pleader was not the same 
as that given by him to the pleader. Held that there was a fair presumption that 
the document given to the pleader was the document filed and the accused should 
offer some rebutter. 1930 M. W. N. 76 = 31 L. W. 384=A. L R. 1930 Mad, 192. 
Where a person did not make, sign or execute a false document dishonestly or 
fraudulently but was merely instrumental in getting it made, he is not guilty of forgery 
under s. 476 of the I. P. Code but only guilty of abetment of forgery under s. 467 
read with s. 109. 113 Ind. Cas. 68=30 Cr. L. J. 53 = A. I. R. 1929 Lab. 210. If a 
person falsely puts his name, down as an attesting witness to the signature of some 
body who he knows has never signed at all, he is guilty of forgery just as 
well as the scribe. The persons attesting like the above must be . put on 
their trial on a charge under s. 467 read with s. 120 B. A, I. R. 1939 Cal, 539=1929 
Cr. C. 194. Where it appeared that certain procedure was not followed but there 
nothing to show that the act of taking thumb impression contrary to rules was 
actuated by fraud or dishonesty. Held^ that under this circumstances a conviction 
under ss. 467 and 109 L P. Code could be sustained. 10 Lah. L. J. 369=102 Ind. 
Cas. 359. , Conviction for forgery should not be based entirely upon a comparision 
of handwriting. But the court can see for itself, whether certain handwritings 
placed before it are similar. 65 Ind. Cas. 426=23 Cr. L. J. 74. Document held to be 
valuable security under s. ^io falls also under s. 467, 8 P. W. R. i9i6Cr.= i7 Cr. L, 

J. 205=34 Ind. Cas. 317. To constitute offence under s. 467—471 nature of user 
is immaterial. 138 Ind. Cas" 705 = 59 C. 1233=33 Cr, L. J. 685 = 55 C. L. J. 349=36 
C. W, H, 349=A. I; R. 1932 Gal 390. ; Where in offences under ss. 467 and 471 
sanction is necessary under section 196A. previous section must be obtained. A. L R. 

i " 373=34 Ci'- L- J- 938^ 12' Pat. 353= 14 P.L. T. 281=145 Ind. Cas. 368. 

,v. Conviction , can not basastained merely on the evidence of the handwriting expert. 

'■ A. I. R. .193a i.ah -490= P. L. R, 697=33 Cr. L. J. 593=138 Ind. Cas. 368. 
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S. 195 (Oof the Criminal Procedure Code refers to an offence described iti s. 
463 1 . P. Code and the latter is used there in a comprehensive sense so as to enibrace 
ail species of forgery and includes a case falling under s. 467 L P. Code. 5 Lah. 
SJo. An applicant for an appointment appended to his application a forged 
certificate. Held^ his object was to obtain wrongful gain and he was guilty of 
offences under ss.^ 467 and 471, L P.' Code. 1925 Rang, 9=76, Ind. Cas. 225'=3'5 
Cr. L. I. 126. It is an offence under s. 467 to forge a document, even though 
there is no intention to use the same. 25 Cr. L. J. 1162=81 Ind. Cas. 986. 
A person who wrote a forged receipt cannot be convicted under s. 467 L P. Code, 
in the absence that he was present at its execution or that he helped any person 
to use it. 82 Ind. Cas. 261 = 25 Cr, L. J- 2^253. Where the bench clerk of a sub- 
divisional Magistrate’s Court received a sum of money, being the amount of fine 
levied on the payer, and misappropriated it and with a view to screen the mis- 
appropriation made a false report he is guilty of offence under ss. 467 and 471 
L P. Code. 25 Cr. L. J, 1378=83 Ind. Cas. 33 B = 3 Bur. L. J. 113. The offence 
of forging a document and using it as genuine under ss, 467 and 471 1 . P. Code, 
includp the offence of a public servant framing an incorrect document with intent to 
cause injury under s, 467 I. P. Code, and on a conviction both under ss. 467, 471 and 
under s. 167 is not maintainable. A. L R. 1926 Oudh. 615. The bare fact that the 
stamp on which the document was executed are not supposed to have been issued 
on the date of the execution of the ducument is not sufficient for convicting a person 
under this section. It must be proved that the said stamp paper could not have 
been issued to the public at that date. 35 P. L. R. 599. ■ 

Prooediara.-“-Non-cognizabIe—- Warrant-— Not-bailable — Not-compouiidable — 
Triable by Court of Session, — When valuable security is a promissory note — Cog- 
nizable — Warrant — Not-bailable—Not- compoundable — Triable by Court of Session. 


468. Whoever commits 

Forgery for the purpose of 
cheating. 


forgery, intending that the document forged 
shall be used for ihe purpose of cheating, shall 
be punished with imprisonment of either 
description for a term which may extend to 


seven years, and shall also be liable to fine. 


Cheating. Where the offence is committed after the offence of cheating is 
completed, the accused cannot be convicted under this section. 15 P. R. 1876 Cr. 
The offence under s. 468 is complete as soon as there is a forgery with the particular 
intent. When the intent is accomplished another distinct offence is committed. 

A. I. R. 1924 Nag. 120=25 Cr. L. J. 475 = 77 Ind. Cas. 827. Process-server 
filing a forged to explain delay in returning the process is guilty under 

ss, 468 and 471. 42 M, 558 = 36 M. L. J. 201 = 20 Cr. L, J. 287=25 M. L. T. 

345=1(1919) M. W. N. 433 = 50 lud. Cas. 175. Where offence has been 

committed by a party in clviT proceedings and document was given no evidence 
in suit, complaint of civil court is necessary.^ 143 Ind. Cas. 15 = 34 Cr. L, J. 526= 

A. I. R. 1933 Cal. 481. A partner commits forgery if he forges a document 

in the name of the firm. 6 Bom. L. R. 533. Conviction under this section 

is bad when the use of the forged document by the accused is not proved. 

89 Ind. Cas. 398 = 26 Cr, L. J. 1358. J who was on friendly terras with S one 
day called on W, a Railway Superintendent, and asked for a vendor’s contract 
and ill support of his request handed to him a closed envelope containing a letter 
alleged to be written by the Governor of the Punjab. It was proved that as a matter * 
of fact the letter was forged by S at the instigation of J. ^ Held on those facts, that 
it may be presumed that S wrote the document knowing it will be used to defraud 
W and on that the Magistrate rightly convicted S of the offence under s. 468 I. P, 
Code and J of the offences under s. 468 read with s. 109 and ss. 471 and 511 1 . P. 
Code, namely of the offences of abetmen t of forgery and attempt to cheat. 9 Lah. 

L. J. 103=101 Ind. Cas, 493=28 Cr. L, J. 46i‘ Where Court-fees stamp was pur- 
chased for client but was not used, client's name was altered and stamp was used, 
offence under s. 468 held not committed, A. I. R. 1931 Lah. 337. Forgery though 
a substantive offence, partakes the nature of an attempt. It is usually an act done 
in furtherance of some criminal design. If it can be proved that the purpose of the 
offender In committing the forgery is to obtain property dishonestly, or if his guilty 
purpose comes within the definition of cheating (section 136) he is punishable under 
the present section. The intention of the forger may be fairly inferred in most cases 
from the contents of the forged document — Morgan and Macpherson. 
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Forgery for the purpose of 
harming reputation. 


'' Procedure. — Not-cognizable— -Warrant — Not-bailable— Not*compoundab!e— 
able by Court of Session, Presidency Magistrate or Magistrate of the first class. 

•469« Whoever commits forgery, intending\ that the document forged 

shall harm the reputation of any party, or know- 
ing that it is likely to be used far that purpose, 
shall be punished with irnprisonment of either 
description for a term which may extend to three years, and shall also be 
liabie.to, floe.;' 

Seope.— A, with the intention of harming B's reputation or knowing that what 
he does is likely to have this effect writes a letter in imitation of B’s handwriting 
purporting to be addressed to confederate in some disgraceful and dishonest transac- 
tion and shows this letter to other persons. He has committed this offence. As to 
what written statements may be said to harm a person’s reputation the chapter (XX!) 
of defamation , should be consulted.— and Macpherson, For a case under 
this section. Vide, lo W. R. Cr. 6i ; 2 B. L, R. A. Cr. 12. 

Procedure, — Not-cognizable — Warrant — Not-bailable — Not-compoundable — Tri- 
able by Court of Session, Presidency Magistrate or Magistrate of the first class. 

470, A false document made wholly or in 
^ ^ V ^ ^ ^ ^ part by forgery is designated ‘‘a forged 

A forged^document. document,” 

471. Whoever fraudulently or dishonestly uses as genuine any document 

whlch he knows or has reason to believe to be a 
rlS'nmenf ^ ^ forged document shall be punished in the same 

manner as if he had forged such document. 

Scope. — The use of forged documents contemplated by this section is such use 
as causes wrongful gain or wrongful loss. That is to say, the section applies to the 
case of a person, who appears before some other person, or before a Court, with a 
document, and endeavours to induce that person or Court to do some act which he or 
it would not do, if the document was known to be a forgery, 1 1 C. W. N 838= 5 C. 
L. J. 454. ; I Weir 550. Deprivation of property, actual or intended, is not a nece- 
ssary ingredient of the pretext to defraud in this section. 5 C. W. N. 897. A copy of 
a document alleged to be false does not come within the definition of a “false docu- 
ment” and a conviction under section 471, upon such copy, cannot stand. 20 M. L. 
J. 534 ; but see A. I. R. 1932 Sind. 90=1932 Cr. C. 530=33 Cr. L. J. 452. Where it 
has been held that production of certified copy of forged document with necessary 
knowledge and intention is offence under s. 471. The production by a party of a 
document which he is bound by law to produce can not by itself constitute a user of 
document by him. 22 M. L. J. 181. The filing of a forged document in a Court with 
the intention of relying on it at the trial of a case, amounts to an attempt to use such 
document, though the document itself was not actually used, and the person filing it 
may be prosecuted for offences under ss. 511 and 471. 13 Ind. Cas. 99. Where a person 
gave his pleader a copy of a false document for the purpose of using it in the trial of 
his suit, held^ that he was guilty of an offence under this section and not merely an 
attempt to commit that offence. 26 Cr. 863. See also 19 C. W. N. 125 ; 5 C. L. J. 233 \ 

5 C. 717. “There must be a using of the document by a person who knows or has 
reason to believe that it is forged, and such using must be with the intention to defraud 
or to cause wrongful gain or wrongful loss. In deciding whether there has been 
a “using as genuine” of the document, the Courts will advert to the nature of 
the document. Some document, such as receipts are intended to remain in the 
holders' possesson, other documents such as cheques or promissory notes 
must be tendered to the persons who are to pay them. Whatever the docu- 
ment, the dealing with it by the accused person, must be such as to satisfy the Court 
that he intended to defraud, but it is not necessary that wrongful gain or wrongful 
loss should actually be caused by the use.” — Morgan and Macpherson. 

The fact that the primary object of the appellant in using the forged receipt was 
to, get out of the difficulty in which he was put by the criminal case and that he did 
not suppbrt the document by prod iction of perjured evidence may be taken into 
account in mitigation of punishment. i6 C. W. N. 633. 

^ bases.— The fact that. a persbn charged with an offence under s. 471, Penal Code 
is himself, the forger, of the document, , is no reason why he should not be charged 
under s. 474 Penal Code, especially when he cannot be charged under s. 467. ,13 
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Gr. L,^:J.'862= 17 !ncL Gas. 798. In order to sustain a conviction under this' section 
for using a forged document as genuine, it is not sufficient to prove that the accused 
was responsible for its use and should have been aware of its contents. It shouli 
also be proved that the accused himself used the documents that is, put in the docu- 
ment. i Weir 550 A W. N. 1887, 195 ; 25 P. R, igis Cr. = i4 Cr. L. J. 667. It is 
extremely doubtful whether the mere filing of a copy of which the original is alleged 
to be forgery, is user of forged document 20 C. W.' N. 262=^43 C. 783=i7 Cr,' 

A purporting to have been drawn by a firm which never had any existence 
is a forgery. 30 P. W. R. 1916= 17 Cr. L. J. 574«36 Ind. Gas. 154. The produc- 
tion of a document whjch was a title deed in answer to a citation in which no parti- 
cular deed was specified is a voluntary production and amounts to user within the 
meaning of s. 471. 18 Cr, L. J. 839=41 Ind. Gas. 663,^ Using false aitkshi with 

forged signature to defraud Court is an offence under this section. 42 M. 558. An 
accused cannot be convicted under this section, for making change in a document 
so that it may be taken in evidence, where the change is not materia! to facts. 17 
A. L. J. 872=852 Ind. Gas. 61 = 20 Cr. L. J. 575. Where ^ pending a police 
investigation a person tenders a forged document to the investigating officer and 
thereby causes that officer to do something which he would otherwise not have done, 
he is guilty of having used a document within s. 471 I. P. Code. 60 Ind. Gas. 
674=22 Cr. L, J. 274. Accused obtained a prescription from a medical man for one 
tube of morphia and altering the words “one tube’' to “four tubes" presented 
the precription to a chemist and obtained four tubes of morphia from him. 

that the accused was guilty of an offence under s. 471 I, P. Code. 63 hid. 
Cas. 617 = 22 Cr, L. J. 681. Where evidence . is insufficient to prove that 
accused actually committed forgery, he may be convicted under -s. 471 and 
not under Penal Codes. 465. A. 1 . R. 1931 All. 258. Section 471 of the Penal 
Code is no bar to the imposition of separate sentences on an accused person who 
is convicted at the same trial of both the offences of forgery and using the forged 
document as genuine. Section 35 of the Criminal Procedure Code authorises the 
imposition of such separate sentences. 52 M. 532=29 L. W. 559=119 Ind. Cas. 
63 = 30 Cr. L. J. 983 = A. I. R. 1929 Mad. M. L. J. 554. In order to 

qualify for appearance at a certain comfietitive examination C attached a copy of a 
cerdficate certified as true copy of original along with his application. On being 
asked to produce the original C produced it. The date of birth in the original 
certificate was changed from 5th January 1901 to i sth January 1904, so as not to 
debar him from appearing in the above competitive examination, that the ori- 

ginal document was a forged one inasmuch as the original date in it was altered and 
that C knew that it was a false document ; that it was ^ made with intent to cause 
damage and injury to other candidates for the examination and to support C's 
claim to appear. 10 Lali. 545 = 30 P. L. R. 724— nS Ind. Cas. 385 = 30 Cr. L. J. 
900. An offence under s. 471 of the Penal Code, has no relation to the Registration 
Act and is governed entirely by different principles. Where therefore a prosecution 
was ordered both under s. 82 of the Registration Act under s. 471^ I. P. Code, 
and the proceedings under the Registration Act are found to be illegal, such 
illegality in no way affects the validity of the prosecution under the Penal. Code. 10 
Pat. L. '1.^889=119 Ind. Cas. 888=30 Cr. L. J- iioi = A. I. R. 1929 Pat. 500, 

S was convicted under s. 471 for having used a forged document and P for having 
abetted the same ; S was sentenced to 4 year's and P to 2% year’s rigorous 
imprisonment. Held^ that the sentence was not severe. 49 C. L. J. 193 = 116 Ind. 
Cas, 632 = 30 Cr. L. J. 656=A, I. R. 1929 Cal 203, Party setting up two titles 
and supporting one by false document is guilty. 2 A. I. R. C. R. 58. If a forged 
document is presented for registration, that amounts to user for purposes of s. 
47 X L P. Code. 89 Ind. Cas. 1050 = 29 Cr. L. J. 1482. 

Where the accused, who was a witness in the suit from some interest in, 
or desire to assist, the defence, filed certain document for the purposes of 
the suit in advance of a trial. Held that he used the document within the 
meaning of s. 471. 49 C. L. J. 193=116 Ind. Cas. 632=30 Cr. L, J. 656= A. I. R, 
1929 Cal. 203. If a person puts forward a document as supporting his claim in any 
matter whether that document is acted upon by the ‘Court or used in evidence is 
immaterial for the purpose of constituting use of the document by the party within 
the meaning of s. 471 = 111 Ind. Cas. 433=29 Cr. L. J. 849* 

The user of a forged document for the purpose of securing an acquittal is dis- 
honest and the same can form the basis of a conviction under s. 471 I. P. Code. 9 Pat, 
L. T. 8@o. Where the accused dishonestly used as genuine a forged document in a 

I. P. Code— 64 
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suit agamst an illiterate man. ffeIdthB,the, could be punislied under s. 471 with 
the punishment provided by s 467 1 . P. Code. 109 Ind. Cas. 903— 29 Cr. L. J. 631 = 

' A.:I. ,R.'s 927 Oudb. 630. Even if a man ' , uses a false document to, support a good 
title, he is guilty of an offence under s, 471 1 . P. Code. 1924 Cal. 718 = 83 Ind. Cas. 

' ■ §04— 51 4 ^ 9 * ■■ Section, 47 1 is only directed against persons other' than the forgerer. 

' 29. Cn, L.'J.’ 1387-89 -Ind.. Cas. 523 = 21 N. L. R. 152.' Where a;pe,rson has: been 
convicted for forgery under s. 467 I. P. Code, he can not be convicted under s. 471 
for using the forged document as genuine, 88 Ind. Cas. 105 1 =26 Cr. L. J. 1295= A. 
L,',R,, , 1925 Nag. ' 440.^ ';W a. person ■ fraudulently' or , , dishoneestly presents a 

document to another person as being what it purports to be or causes the same to be 
JO presented, knowing or having reason to believe that the said document is a forged 
document, the document is ‘‘used as genuine’' within s. 471.^ It matters not whether 
the document is presented by the accused himself or by his agent or whether it is 
produced by the accused of his own motion or persuaot to the order of the Court. 
52 C. 881. Although a person who produces documents in obedience to the order of 
the Court may not be held guilty of using forged documents even if they are found 
to be forged, the case would be different were the production of the documents in 
Court not voluntary, but is in pursuance of a conspiracy between the accused, one 
of them being made the custodian of the documents in order to get over some te- 
chnical objection. 88 Ind. Cas. 181 = 26 Cr. L. J. 1093 = A. 1 . R, 1925 Nag. 345 * A 
complainant when asked by Court to produce documents in support of his 
complaint produced certain forged ones, was guilty of an offence 

under s. 471 L P. Code, and he could not escape on the ground that it was an 
involuntary production of documents in Court. 6 Lah. 50=26 P, L. R. 156= 
88 Ind. Cas. 595=26 Cr. L. J. 1171. Intention to produce material gain or 
material loss is not essential. Using a document for securing an acquittal would 
fall under s. 471 as it is the obtaining of an advantage. A. I. R. 1929 Pat. 60= 
9 P. L. T. 800=30 Cr. L. J. 236=113 Ind. Gas. 712. “Fraudulently*' does not 
necessarily connote deceit or injury to the person deceived. A. I. R. 1926 Cal. 89= 
52 C. 881 = 27 Gr. L. J. 117=91 Ind, Cas, 993. Whenever a document is used as 
genuine with intention to deceive and gain an advantage to the user or to the injury 
of some other, an offence under s. 471 has been committed. A. I. R. 1926 Cal. 
89=52 C. 881 ; see also 5 O. W. N, 138= A. I. R. 1927 Oudh. 630. Whether there 
has been user or not must depend upon the circumstances of each case, A. I, R. 1926 
Cal. 89=52 G. 881 = 27 Cr. L. J. 117 = 91 Ind. Cas. 993. Presentation of a forged 
document before the Sub-Registrar amounts to user, A. L R. 1924 Pat. 128=2 Pat. 
459=4 P. L. T. 727=24 Cr. L. J. 792 = 26 Cr. L. J- 1482. Filing of forged document 
with plaint amounts to user within the meaning of this section. 19 Cr, L. J. 709=3 
Pat L. J. 386=46 Ind, Cas. 293. Insolvent who uses a forged document with intent 
to support his claim to be declared insolvent is guilty under s. 464. 43 A. 225=18 
A. L. J. 1137 = 22 Cr. L. J. 56=59 Ind. Cas. 200. Production of a forged will before 
a Dy Tasildar in proceedings to transfer of amounts to production before a 

Revenue authority. A. I. R. 1929 Mad,^87 = i6 M. L. W. 534=24 Cr. L. J. 15 = 71 ind. 
Cas. 63. Neither acquisition nor definition of property is essential under s. 471. 
A. L R, 1926 Cal. 89=52 C. 881 = 27 Cr. L. J. 177 = 91 Ind. Cas. 993. That 
accused did not rely on the document as a valuable security is no defence 
to a charge under s. 471- A. 1. R. 1924 Cal. 960=28 C. W. N. 947 = 40 C. L. J. 135 
= 25 Cr. L. J. 1217 = 82 Ind. Cas. 145. Where accused filed certain receipts in a rent 
suit against him and placed them before the plaintiff for admission or denial and the 
plaintiff denied them. Held if the plaintiff had been deceived and had admitted 
them the appellant would have achieved his object. The term ‘‘use*' in section 471 
is of wide meaning and the accused did use- the receipts. A.I.R. 1935 All. 521. It 
is user whether the party files the document personally or as more usually happens, 
through a legal representative. Further such legal representative will be presumed 
to have filed the document with the knowledge and authority of his client until the 
contrary is shown. A. I R. 1932 Cal. 545 = 55 C. L. J. 336=140 Ind. Cas. 544. 

The use of certified copies of forged originals by a person who knows that 
the originals are forged clearly amounts to making use of forged documents within 
the meaning of s 471* 26 Cr. L. J. 929= A. 1 . R. 1925 Oudh. 413; see also A. I. R. 

: 192b Oudh. 255« r Luck. 306= J. 391=27 C. L. J. 462=93 Ind. Cas. 66. If 

a party to a suit, sets up two .different titles and supports one of them with a false 
document, he has commi ted an pfiehce under s. 471 even if it be found that the 
other title 43 good; 96.1nd. Cas; 850=^^^ 994= A. I. R. 1926 Mad 1072. 

Prosecution under , 3, 471 alone .without complaint of District Munsif before 
;-\whPm 46 aimentirused''dto R. 1933 Mad. 4x3=34 Cr. L. J, 800=1933 
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,M., W'.N/2i7= 144 Cas, 519' ; see also- A, L R. 1932' Sind. 90-33 Cr.' L. - J. 452== 
1932 €r.-'C.'53o==2o S.^ 

Prooedure.*— Non-Cognizable—Warrant— Bailable- -Non-Compoandable— -Tri- 
able by the same Court as , that by which the forgery is triable. When the forged 
document is a G. P. Note— Cognizable-— Warrant— Bailable“-Not-Compoundablc— 
Triable by Court of Sessiooii.' 

472 » Whoever makes or counterfeits any seal, plate,, or other instru-' 

Making or possessing coun- If 

terfeit slal, etc., wiih iStent to the same shall be used for the purpose_ of 

commit forgery punishable committing any forgery which would be punish- 
iinder section 467. able under secteon 467 of this Code, or with 

such intent, has in his possession any such seal, 
plate, or other insirument knowing the same to be counterfeit, shall be punished 
with transportation for life, or with imprisonment of either description for a 
term which may extend to seven years, and also be liable to fine. 

Soope.^ — This section covers only the case of a counterfeit of an existing thing. 
'8i Ind. Cas. 986, 


Procedure — N ot-C ogniz able— - W arrant — Bailable— 
by Court of Session. 


-Not-Compou ndable-^T riable 


Making or possessing 
counterfeit seal, etc, with 
intent to commit forgery 
punishable otherwise. 


473 . Whoever makes or counterfeits any seal, plate, or other instrument 

for making an impression, intending that the 
same shall be used for the purpose of commit- 
ting any forgery which would be punishable 
under any section of this chapter other than 
section 467, or with such intent has in his 
possession any such seal, plate, or other instrument, knowing the same 
to be counterfeit, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years and shall also be liable 
to line. 

Cases.— X3 W. R. Cr. 16. 


-Warrant— Bailable— Not-Compouudable— Triable 


Having possession of docu- 
ment described in section 466 
or 467 knowing it to be forged, 
and intending to use it as 
genuine. 

shall also be liable to fine : 


Procedure.— Not" Cognizable- 
by Court of Session. 

474 . Whoever has in his possession any document, knowing the same 

to be forged, and intending that the same shall 
fraudulently or dishonestly be used as genuine, 
shall, if the document is one of the description 
mentioned in section 466 of this Code, be puni- 
shed with imprisonment^of either description for 
a term which may extend to seven years, and 
i and, if the docement is one of the description 
mentioned in section 467 , shall be punished with transportation for life, or 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine, 

G-ist of tlie ofience.— To support a charge under this section it is necessary for 
the prosecution to prove (i) that the documents, the subject of the charge, were 
forged ; (2) that the accused knew them to be forged ; (3) that he w-as in possession 
of them : (4) that he intended that they should be ifraudulently or dishonestly used 
as genuine ; and (5) that each of the documents was of the description mentioned 
either in s. 466 or in s. 467. 16 B. 165, The guilty intent cannot be suspected, or 
surmised. W. R. 1864 Gr. 12 ; 2 P. R. 1895 Cr. See the case in 6 M. L. 
T. 466. The **3ntention to use*' in s. 474 should fructify into an actual use to 
attract s. 195, Cr. Pro. Code. A. L R. 1927 Mad, 1060-28 Cr. L. J. 225 = 99 Ind. 
Cas. 1025. 


Procedure,— Not-cognizable- 
able by Court of Session. 


-Warrant-- Bailable — comppundable — Tri^ 
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Whoever counterfeits upon , or in the : substance of any material, 
, any device or mark used for the purpose of 
Counterfeiting device or mark authenticating any document described in sec- 

467 of \i/ Code intending that such 
or possessing counterfeit mar- device or mark, shall be used for the puspose 

ked material of giving the appearance of authenticity to any 


document then forged or thereafter to be for- 
ged on such material, or who, with such intent, has in his possession any 
material, upon, or in the substance of which, any such device, or mark has 
been counterfeited, shall be punished with transportation for life, or with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Scope.-— To support a charge under the latter part of the section it is necessary 
to prove (i) that the accused was in possession of the papers referred to in the 
charge ; (2) that the devices or marks on these papers were counterfeited on them ; 
(3) that the devices or marks were such as are used for the purpose of authentica- 
ting any document described in s. 467 ; (4) that the accused intended that the 
devices or marks should be used for the purpose of giving the appearance of 
authenticity to documents either then forged or thereafter to be forged. 16 B. 
165. See Rat Un. Cr- C. 165 ; B 15 189. 

Procedure.— -Not-cognizable^ — Warrant — Bailable — Not-coiPpoundable— Triable 
by Court of Session. 

476. Whoever counterfeits, Upon, or in the substance of, any material, 

Counterfeiting device or ^ny device, or mark, used for the pur- 
mark used for authenticating pose of aurhenticating any document other 
documents other than those than the documents described in section 46;. 
described in section 467 or of this Code, intending that such device or 
possessing counterfeit marked rnark, shall beused for the purpose of giving the 
material appearance of authenticity to any document 

then forged or thereafter to be forged on such material, or who, with such 
intent, has in his possession any material upon, or in the substance of which 
any such device or mark has been counterfeited shall be punished with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Notes.— Where application for agricultural loans bearing signature of tenants 
was not signed by him but by the accused but tenant returned the same and 
received the same, the accused is not guilty under s. 476 as there was no gain 
or advantage to him nor any injury or loss to the Government. 145 Ind. Cas. 
229=* 34 Cr. L. J, 922== A. L R. 1933 Rang. 114. Under special circumstances 
substances may be reduced. A. I. R. 1934 Cal 532 = 35 Cr. L. J. 1279. 

Procedure. — Not-cognizable — Warrant — Not-bailable — Not-compouiidable — Tri- 
able by Court of Session. 

477. Whoever fraudulently or dishonestly, or with intent to cause 

« , , ^ ... damage or injury to the public or to any person, 

Fraudulent cancellation, cancels destrcvs nr defaces nr att/mnfs tr 
destruction, &c., of will, cancels, aestroys, or delaces, ot attempts to 

authority to adopt, or valuable destroy, or deface or secretes or attempts 

security. ■ secrete, any document which is, or purports 

to be a will, or an authority to adopt a son, or 

any valuable security, or commits mischief in any respect to such document, 

shall be punished with transporation for life, or with imprisonment of either 

description for a term which may extend to seven years, and shall also be 

liable to fine* 

Scope.— ^The words ”purpoports to be*^ in this section make the law of India upon 
this matter what it has in a along succession of cases, been held to be in England; 
In order to constitute an offence under this section, it is not necessary that the 
document must be stamped . and receivable in evidence, - i Weir 552. Where a 
document purport^ to be a valuable security under this section, the question whether 
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it is invalid for want of consideration is^ immaterial; i Weir 554 ? l Weir S 53 « 
To support a prosecution under this section, the proof of the fraudulent secretion 
of a document is sufficient and it is not necessary to prove the validity of such a 
document. 97 Ind. Cas. 1054=27 Cr. L. J. 1230; A person may secrete a 
document not only when its existence is unknown to other persons for preventing 
its becoming known, but also when its existence is known to others. In the latter 
case he may secrete it preventing its being produced in Court, mere failure to 
produce when there was duty to produce is ' not enough' though this is evidence 
of secretion. Falsely denying the possession of the document is also good evidence. 
A. I. R. ,1931 Cal.' 184=1931 Cr. C. 248 = 25 C. W. N. 425 = 58 C. 105s (F. B) ; 
see also. 58 C. L. J. 283. Document destroyed must amount to valuable security. 
Administration order of court is not valuable security. 35 Bom. L. R. 1062 = 
A. 1 . R. 1933 Bom. 494. Where a Post-master received a V, P. letter and 
handed over the same to the addressee without getting payment on or before 
20*10-25 ^^td then altered his accounts so as to make it appear that he only handed 
it over on 24-10-25. Held^ that he was guilty of criminal breach of trust and 
falsification of accounts in the absence of proof by him of the dishonest intention. 
102 Ind. Cas. 488 = 28 Cr. L. J. 552 = A. L R. 1927 Mad. 626. 


Prooedtire.— Not-Cognizable — Warrant — Not-bailable — Not-compomidable— 
Triable by court of Session. 

477 A. Whoever, being a clerk, officer or servant, or employed or acting 
, -r: r in the capacity of a clerk, officer, or servant, 

falsification of accounts. wilfully, and with intent to defraud destroys, 

alters, mutilates, or falsifies any book, paper, writing, valuable security or 
or account, which belongs to, or is in the possession of, his employer, or has 
been received by him for or on behalf of his employer, or wilfully, and with 
intent to defraud, makes or abeti the making of any false entry in, or omits 
or alters, or abets the omission or alteration of, any material particular from 
or in, any such book, paper, writing, valuable security, or account, shall he 
punished with imprisonment of either description for a term which may esttend 
to seven years, or with fine, or with both. 


Explanation.'-^li shall be sufficient in any charge under this section to 
allege a general intent to defraud without naming any particular person inten- 
ded to be defrauded or specifying any particular sum of money intended to be 
the subject of the fraud, or any particular day on which the offence was 
committed. 


Legislative changes. — This section has been added by Act HI of 1895, s. 4, 

Scope.—* It is sufficient to satisfy the words of the section, that the person 
charged under the section is one who undertakes to perform and does perform 
the duty of a clerk or^ servant, whether, in fac^, he is a clerk or servant, 
or not, and though he is under no oblisfation to perform such duties and 
receives remuneration. By fraud is meant an intention to deceive, whether it 
be from any expectation of advantage, to the party himself or from ill-will 
towards the other is immaterial. l AVeir 554. Where a partner in a firm is 
appointed ^as such to manage the business of the firm or to write its accounts, 
he acts as its servant ; and if he falsifies the account, he is liable under this section. 
6 Bom. L. R. 552 ; see also 14 Ind. Cas. 603. Replacing stamps on documents by 
used up stamps, is not an offence under this section ; 47 C 71 = 23 C. W. N. 935 = 30 
C. L, J, 258. Where it is found that the accused made false entries in the accounts 
to cover his own defalcation he cannot be convicted under s. 477 A. I. P, Code. 20 
A. L, J. 662=68 Ind. Cas. 824=23 Cr. L. J. 610=20 A. L. J. 662. Where a person 
is charged with falsification of accounts any number of false entries or omission of 
entries may be proved in order to prove falsification ; such a course is not contrary to 
s. 334 Cr. Pro. code. 34 C. W. N. 925 = 129 Ind. Cas, 356=32 Cr. L. J, 318= A. I. R. 
1931 Cal 8. A series of falsification of accounts made to cover a single act of de- 
falcation may be laid in one charge under s. 477 A, ii Lah. L. J. 384=30 Cr.L J. 
958=118 Ind. Cas. 645“A. I. R. 1929 Lah. 843. A criminal case was commenced 
in the court of first class Magistrate and involved charges against the accused under 
ss, 408 and 477 A. L P. Code. At the time the case commenced the charge under s. 
477 A. was exclusively triable by a Court of Sessions, Since the amended Cr. P. 
Code came into force charges under s. 477A, were triable by a Magistrate with 
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first class powers. that the trial by the Magistrate: after the amended Code 

came into force of the charges under ss. 408 and 477 A. 1 . P. Code was quite legal 
and proper. The amendment of the law which enables a Magistrate with first class 
powers to try charges under s. 477 A, I. P. Code is a matter of procedure only and 
the amending Act applies notwithstanding that the case was commenced before the 
amending Act came into force. 28 C. W. N. 998=^1924 Cal. 983. 

Where a partner of a firm has been appointed to manage its business and write 
its accountSj he is liable under s. 477 ihe Penal Code it he falsifies the accounts. 
88 ind Cas. 189=26 Cr. L, J. 1131 = A. L R. 1925 Sind. 828 ; see also A. 1 . R. 1932 
Sind, 53 = 25 S. L. R. 62 , An accountant in a Bank, fearing that the bank may 
fail any day, and being anxious to recover his money deposited as security, obtained 
securities equal to the amount of his deposit by falsifying the accounts. He thus de- 
ceived the higher authorities of the Bank. that as the falsity of the account 

was made to deceive the Bank authorities in case of liquidation and as together 
with the .intention of deceiving there was an attempt to obtain an undue 
advantage there was in law an intent to defraud. 23. A. L. J. 657 — 89 Ind. 
Cas. 520=26 Cr, L. J. 1384 “Falsely’’ applies to the preparation of an entirely 
new document containing false information. A. 1 . R 1926 Lab. 385=22 Cr. 
I*. J. 1383 = 98 Ind. Cas. 599, Where fraud has already been committed and 
the false document is made to conceal fraud, the maker of the document is 
guilty under s. 477 A. 145 Ind. Cas. 749=1933 A, L. J. 1372 = 34 Cr. L. J. 1056 
= 1933 Cr. C. 8so=A. I. R, 1933 All. 525; see also ii Mys. L. J. 321. 
Charges of embezzelement and falsifications can be linked together. A. L R. 1931 
Pat. 349= 12 P. L. T. 696=32 Cr. L. J. 1026= 133 Ind. Cas. 450. Not section 477A 
but s. 463 is governed by Cr. Pro. Code. s. 195 (i) (c). 136 Ind. Cas. 766 = 25 S. L R. 
471 = 1932 Cr. C. 194=33 Cr. L. J. 328= Av i. R. 1932 Sind. 53. In a case under 
this section the prosecution should examine the complainants when the defence is 
thatfthe accused a servant of the firm made the entries on the authority of one of the 
partners. 59 C. L. J. 83=A. I, R. 1934 Cal 800= 152 Ind, Cas. 226. 

Procedure.— Not-cognizable— Warrant — Bailable-Not-compoundable — Triable 
by Court of Session, Presidency Magistrate or Magistrate of ist class. 

Of Trade^ property ^ and other Marks. 

478* A mark used for denoting that goods are the manufacture or 

merchandise of a particular person is called 
Trade-mark. a trade mark. 

andj for the purposes of this Code, the expression ‘‘trade mark^* includes 
any trade-mark which is registered in the register of trade-maiks kept under 
the Patents, Designs, and Trade Marks Act 1883, and any trade-mark which, 
either with or without registration, is protected by law in any British 
possession or foreign State to which the provisions of the one hundred and 
third section of the Patents, Designs and Trade- marks Act, i 883 , are under 
order in Council for the time being applicable. 

Legislative charges.-* Ss. 478-489 have been substituted for the original by 
the Indian Merchandise Marks, Act (iV of 1889) s. 3. 

Trade mark. — A distinction mark may be adopted by a person who is not the 
manufacturer but the importer of goods and he will acquire the property in that 
mark as indicating that all goods which bear it have been imported by him, 14 A. 

L. J. 1080=17 Cr. L. J. 535 = 36 Ind. Cas. 583, Under s. 478 complainant has to 
prove that the goods which are the subject of the mark are manufactured and sold 
by himself and that goods are known in the market as being of his manufacture 
alone. A. 1 . R. 1928 Cal. 235, In India there is no method by which a trade-mark 
may be registered. But a right may be acquired by user. A, 1 . R. 1929 Rang. 

, 322=1929 Cr. C. 4^8 ; 49 A. 92 = 24 A. L. J, 975 = A. I. R. 1927 All. 81=99 
353. Altough there is no Trade Mark Act in India a declaration of th^ description of 
.V a trade-mark serves as evidence of genuineness. A. I. R. 1930 Cal. 678=129 Ind. 
Cas. 612. In England wjiete trade mark can be registered, property in the trade 
mark can be acquired Trom the, date of registration but in India trade mark can be 
acquired by long user. 66 M. L.J. 440=57 M. 600 = 39 L. W. 319= A. L R. 1934 
2||. There being no statutory law in British India as regards trade-mark 
M infringement of trade-marks have to be decided according ' to the 
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rules of justice equity and good conscience. English law on the subject may be 
applied not because it is applicable as such in India, but because it embodies rules 
of justice, equity and good conscience. 4 A. W, R. 1028. 

A mark to be a trademaric of property inark must be a mark used for denoting 
that the goods are the manufacture or the merchandise of a particular 
person. The mark, in itself, does:not denote anything of the kind and it is not 
necessary that it should do so. The mere fact, that a certain firm imported 
and sold goods with the mark of a firm which had ceased to exist, in the 
absence of proof of any transfer or assignment of the mark or of the former 
having succeeded to the business or the good will of the latter, is not 
sufficient to warrant a conviction for infringement of trade or property mark. 27 
C. 776=4 C. W. N. 423. The word ‘‘trade” taken in its ordinary acceptance does 
not include lending money at interest. 22 P. R. Cr. 1903=14 P. L. R. 1903. The 
get-up does not constitute a trade-mark. 2 L. B. R. 159. In an action for infringe- 
meat of trade-mark the standard of comparison of the goods is not that of the ex- 
perts, but it is of the lay public, of the unwary purchaser. 34 C. W. N. 339=* 51 C. L. 
J.477—A. I. R. 1930 Cal. 274-127 Ind. Cas. 555 ; see also A. I. R. 1930 Gal. 678 = 
129 Ind. Cas. 612 ; 4 Rang. 401 = 99 l^d. Cas. 723 ; 49 92-24 A. L. J. 975~A. L 

R. 1927 AIL 81 = 99 Jnci* Cas. 353 ; 41 B. 49=18 Bom. L. R. 206=34 Ind. Cas. 529. 
There is no protection in this country to a registard trade-mask as such and the 
owner has to prove by evidence that he has acquired a right thereto in the sense 
that the trade-mark or the trade-name is associated in the minds of the public with 
the goods manufactured by him. 38 C. W. N.' 265 = 151 Ind. Cas. 5 = A. I. R. 1934 
Cal. 600, A dispute relating to the infringement of a trade-mark can be entertained 
by a criminal coiiu but the criminal court may direct the complainant to establish 
his rights in civil court. 29 Cr. L. J. 425 = 9 Lab. 491 = 29 P. L. R. 610= A. I. R. 
1928 Lab. 186=108 Ind. Cas. 607. 

Trademarks Act, 1883.-— Stat. 46 and 47 Vtct. C. 57. 


479. A mark used for deiioting that moveable property belongs to a 

Property-mark. particular person is called a property-mark. 


Property-mark. — A property- mark, is intended to denote ownership over all 
rnoveable property belonging to a person whether it is all of one kind or different 
kinds. So long as the person owns moveable properties his property- mark impressed 
upon them remains his, though any particular article out of it may, after such impres- 
sion, pass out of his hands and cease to be his. The function of a property-mark to 
denote certain ownership is not destroyed because any particular property on which 
it was impressed has ceased to be of that ownership. 6 Bom. L. R. 513=51 Cr. 

480. Whoever marke any goods, or any case, package, or other recept- 

Usins- a false trade-mark containing goods or uses any case, package 

^ ■ or other receptacle with any mark thereon, in a 

manner reasonably calculated to cause it to be believed that the goods so 
marked, or any goods contained in any such receptacle so marked, are the 
manufaclure or merchandise of a person whose manufacture or merchandise 
they are not, is said to use a false trade-mark. 

Notes — Merchandise in ss, 478 and 480 of the Penal Code implies goods not 
only offered for sale but also selected and so to say guaranteed by the proprietor of 
the trade-mark. 12 S. L. R. 129 = 50 Ind. Cas. 165 = 20 Cr. L. J. 277. In order to 
establish a case under s, 480 the prosecution must prove that the accused marked 
goods, that he did so in a manner reasonably calculated to cause it to be believed 
that the goods so marked were the manufacture or merchandise of some other person 
and that such goods are not the manufacture or merchandise of such person. It is 
unnecessary for a prosecution to prove that an accused in such a case had acted with 
intent to defraud ; should the latter, however, prove that he acted without intent to 
defraud, he is entitled to be acquitted. A. L R. 1929 R. 322. Where owing to the 
mistake of the manufacturer the accused in acting good faith sells goods bearing 
complainant's mark he is not guilty either under s. 4B0, or s. 482 or s. 486. A. f. R. 
1926 Rang. 134—4 Rang. 16=27 Cr. L. J. 755=95 Cas. 275, Not only person 
who makes the goods but also person who uses any such package with mark is said 
to use false trade mark if the goods are tried to be passed as goods of certain manii- 
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factu ref when they are not actually so. ■ A. I. R. 1932 Sind. 94= 1932 Cr. C. S 34 ~' 
33 Cr. L. J. 773*26 S. L. R. 241 = 139 Ind. Cas. 335. 

481 . Whoever marks any . moveable'' property . or goodsj or any case^ 

, package or other receptacle containing -moveable 
Using a false property mark, property or goods, or uses any cascj, package cr 
other receptacle having any mark thereon, a manner reasonably calculated, 
to cause it to be believed that the property or goods so maiked or any pro- 
perty or goods contained in any such receptacle so maiked, belong to a per- 
son co whom they do not belong, is said to use a false property-mark. 

482, Whoever uses any false trade-mark or any false property-maik shall, 

Punishment for using a false he proves that he acted without intent 

trade-mark or propertpmark. t? defraud, be punished with imprisonment of 

ather description for a term which may extend 
to one year, or with fine, or with both. 

Cases."— The intention of the legislature will be frustrated if it is held, that the 
owner of a trade-mark can stand by^ for several years while his trade-mark is being 
infringed continuously, and then bring a criminal case in respect of some recent ins- 
tance in which there has been an infringement. 12 Cr. L. J. 246* 10 Ind. Cas. 787 = 

4 Bur. L. T. 83. A trade-mark must be some visible concrete device or design 
affixed to goods, to indicate that they are the manufacture of the person whose pro- 
perty the trade mark is. It may consist of a name impressed in some distinctive way. 
17 C. W. N, 227= 18 Ind. Cas, 404= 14 Cr. L. J. 68=40 C. 281. Where the title page 
of the alleged piracy and the title page of the complainant’s book are so different 
that no one is likely to have been misled, a conviction under ss. 482, 486 Penal Code 
cannot be sustained 7 M. L. T. 309=6 Ind. Cas. 683=11 Cr. L. J. 393. Where the 
marks on the accused’s bars constitute such an imitation as is sufficiently 
close to deceive an ignorant and unwary purchaser, the accused could be 
convicted under s. 482 I. P. Code, which covers the case of using a false 
trade-mark. 8 S. L. R. 199=16 Cr.^ L. J. 230=27 Ind. Cas. 902; When the 
accused, who had opened a shop in close proximity to the shop of the 
complainant, sold rose water in bottles similar to those which contained the 
rose water sold by the coraplainant, but on closer examination great differences in 
the labels were discernable, Md that the accused was not guilty under ss. 482 and 
486. II C. W^ N. 887 = 6 Cr. L. J. 151. A body corporate can be punished 
under ss. 482 and 486, Penal Code. The word '‘whoever” in those sections does not 
refer only to a definite individual or definite individuals and can apply to a corporate 
body. 15 Cr. L. J. 337 — 23 Ind. Cas. 689=7 Bur. L. T. 116. Where a manufacturer 
of flagrantly and dishonestly imitated the label and slip of another with the 
object of causing it to be believed that the goods of om quality in fact belonged to 
another ; that he was liable to be convicted under s. 482 I. P. Code. A. I. R. 
1930 Oudh. 360=7 O. W. N, 598, Although a criminal Court has a discretion 
incases of dispute or long delay to refer the matter to a civil court, it 

can refuse remedy to an aggrieved person. Ibid, For the purpose of establishing 
a case of infringement it is not necessary to show that there has been the use of 
a mark in all respects correspoding with that which another person has acquired 
an exclusive right to use, but that the resemblance is such as not only to show an 
intention to deceive but also such as to be likely to make unwary purchasers suppose 
that they are purchasing the article sold by the party to whom the right to use 
the trade mark belongs. In other words the standard of the comparison is not that 
of the expert but of the unwary purchaser. 34 C. W. N. 339=51 C. L. J. 477 = A. 

I. R. 1930 Cal. 274. A body corporate such as a firm may be prosecuted for an 
offence under s. 480 and 482. A. 1 . R. 1929 Cal. 498 = A. I. R. 1929 Rang. 322. 
Test of an infringement is whether a purchaser would be decieved into believing 
goods of accused as those of the complainant from looking at the get up where 
no confusion is likely to be caused, either by having both, side by side or by the 
purchaser having recollection of the get up of the complainant’s goods, prosecution 
under s, 482 is not sustainable especially where that is no evidence of any 
purchaser having been misled,. : A. I, R. 1939 Rpg. 345 = 7 Rang. 169=30 Cr. 

:L. J. 882=118 Ind, , Cas. ii3« There is no registration of trade.mark in India. 

' Right of action is based on deceiit, -Complainant to prove reputation of his trade- 
20 Cr, .Uv J,;l277=p S, .h, R,'^i2g=5o Ind. Cas. 165. Where accused h^s 

be convicted 


to^:false4rade«inark but had nd inte nt to be defraued, he could not I 
14,J,-^722 =i6 A. L, J, 476 * 4 b Cas, 402 ,- ‘ . 
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Under s. 4S2 an intent to defraud is an ingredient of the offence but when it 
has been proved that a trade mark is a false trade-mark then it is to be presumed 
that the accused had that intent unless he rebuts the presumption when only he is 
entitled to be acquitted. ii8Incl. Cas. 113 = 30 Cr. L. J. 882 = 882 = A. f. R. 1929 
Rang. 345. Even though no case of ' purchasers having been deceived by the use, 
of false trade-m ark iS ' proved this fact standing alone is insufficient to justify the 
contention that the accused acted without intent, to defraud. 'The state of mind 
of persons responsible for the introduction of the trade-mark is a most relevant fact 
whiGli can be established by evidence. ■ In the absence of such evidence, the accused 
cannot be held to have discharged the onus of proving want of intention which was 
upon him. A. I. R. 1929 Rang. 322. It,- is no where laid down by the legislature 
that under no circumstances could a dispute relating to the infringement of 
a trade-mark be entertained by a Criminal Court -and that it should always 
be adjudicated upon by a Civil Court. The only thing which can be said 
is that the Cri^ Court may, in view of the peculiar circumstances of a 

particular case, stay its own hands and direct the complainant to establish 
his right in Civil Court 9 Lah. 491 = 29 P. L. R. 650=29 Cr. J. J. 42S = A. 
I. R. 1928 Lah. 186. For a conviction under s. 482 evidence of actual deception is 
not necessary. It is enough if the Court finds on a comparison of the two trade 
marks that the accused^was likely to deceive. 1925 Cal. 149=81 Iiid, Cas, 922 = 25 
Cr. L. J. 1098. In a|trade mark case issue of search warrant for searching a house 
and for production of account books is nofproper, 17 Cr. L. J. 543 = 9 L. B. ' R. 45 = 
10 Bur. L. T. 316 = 36 hid. Cas. 591. Mere imitation is no offence where there is no 
infringement of patent or copyright and no attempt to pass of goods as being that 
of others. 1933 Cr. C. i423=A. L R. 19^3 Nag. 344. S 15 of the Merchandise marks 
Act, does not prevent prosecution under s. 482 provided imfringement is within 3 
years. 36 Ind. Cas. 168. 

Procedure. — Not-Cognlzable— Warrant — Bailable — Compoundable with Court's 
permission-— -Triable by Presidency Magistrate or Magistrate of the ist or 2nd 
class. 


483 . Whoever counterfeits any trade-mark or property-mark used by 


Counterfeiting a trade-mark 
or property-mark used by 
another. 


any other person shall be punished with 
imprisonment of either description for a term 
which may extend to two years, or with fine, 
or with both. 


Notes.— Where in a case of alleged counterfeiting a trade-mark similar to that 
of the complainant had been moulded in the glass of the bottles on which the name 
of the hair oil had also been moulded. Held that according to s. 28 it must be 
presumed that the accused intended to sell that hair oil in those bottles and thereby 
cause deception. In this case, the onus was on the accused to show that in making 
these bottles he had no fraudulent intention. A. I. R. 1931 Cal 445, If two labels 
are not so similar as to deceive ordinary person there can be no conviction . under s. 

Procedure. — Not-cognizable — Warrant — bailable — Compoundable with Court's 
permission — Triable by Presidency Magistrate or Magistrate of the first or second 

484 . Whoever counterfeits any property-mark used by a public servant, 

, , . , , , or any mark used by a public servant, to 

Counterfeiting mark used by a any property has been manu- 

public servant. factured by a particular person, or at a paft'T 

cular time or place, or that the property is of a particular quality, or has 
passed though a particular office, or that it is entitled tb any exemption, or 
uses as genuine any such mark knowing the same to be counterfeit, shall be 
punished with imprisonment of either description for a term which may ex- 
tend to three years and shall also be liable to fine. 

Procedure. — Not-cognizable — Summons-^-Bailable—— Not* compoundable — Tri- 
able by Court of Session, Presidency Magistrate or Magistrate of the first class. 
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485 , 'Whoever makes or has- in his possession any diCj plate or other 

instrument for the purpose of: counterfeiting a 
^ Making or possession of any trade-mark, or , property- mark, or has in his 
instrument for counterfeit- possession' a trade-maik, or property-mark, for 
ing a trade-mark or property purpose of denoting that any goods are the 
' manufacture or merchandise ' of a ' p.erson whose 

manufacture or merchandise they are not, or that they belong to a persorr to 
whom they do not belong, shall be punished with imprisonment of either 
description for a term which may extend to three years, or with line, or with 
both. ' 

Notes.— -A mark to be a trade or property mark must be a mark used for de- 
noting that the goods are the manufacture or the merchandise of a particular person. 
The mark, in itself, does notd enote anything of the kind and it is necessary that it 
should do so. 27 C. 776=4 C. W. N. 423. Where a trade-mark consists of an im- 
pression moulded in the glass of which the bottles are rnade together with label and 
the person is found in possession of the mould in question with the intention of co- 
unterfeiting that trade mark, although the apparatus for counterfeiting the label which 
would complete the trade mark has not been found, the person can be convicted 
under s. 485. A. L R. 1930 Cal. 664=1930 Cr. C. 1104. 

Prooedure.-^Not-cognizable— Summons— Bailable— Not-compoundable— Triable 
by Court of Sessions, Presidency Magistrate or Magistrate of the first class. 


486 . Whoever sells, or exposes, or has in his possession for sale or any 
_ purpose of trade or manufacture any goods or 

Selling goods marked with thing with a counterfeit trade-mark or property- 

LperT™k ^ mark affixed to, or iippressed upon the same or 

^ ^ ^ * to or upon any case, package or other recept- 

acle in which such goods are contained, shall unless he proves— 

(a) that, having taken all reasonable precautions against committing an 
offence against this section, he had, at the time of the commission of the all- 
eged offence no reason to suspect the genuineness of the mark, and 

(d) that, on demand made by, or on behalf of the prosecutor, he gave all 
the information in his power with respect to the persons from whom he ob- 


tained such goods or things, or 

{c) that otherwise be had acted innocently, 
be punished with imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

Counterfeiting trade mark.- — In order to prove that the trade mark is in 
imiiation of another, it is not necessary that there should be a resemblance in every 
case. It is sufficient if the resemblances are of such a nature as to be calculated to 
mislead an unwary purchaser. 9 Bom. L. R. 732=^6. Cr. L. J. 75, Books are subject 
of trade and are covered by the word '‘goods*'. Therefore a person selling a book 
with a counterfeit property mark is liable to be convicted under this section. 26 C. 
232=3 C. W. N. O. 97. The onus is upon the accused to show that he comes within 
the exception. 8 C. W, N. 421, Counterfeiting a label falls within this section. 16 

Bom. L. R. 78. See also 32 C. 431. ; A. W. N. 1897, 99 ; 32 P. R. 1902 Cr. No co- 

viction under this section stands for the use of another firm's bottle innocently and 
according to common practice.^ A. I. R. 1928 Cal. 873. Section 4S6 specifically con- 
fines the offence to selling a thing. The prosecution is within time if launched within 
three years of specified offence complained against. The starting point for limitation 
is not termination of three years from the date of the first of a series of offences. 

A. I. R. 1921 Mad. 276 ; see also A. L R. 1928 Cal 495 ; A. I. R. 1930 

Cal. 2745 22 M. 4881 A. L R. 1931 Mad. 276=1930 M. W. N. I263. = i93i 
Cr. C. 353. In a prosecution for an offence under s. 486 L P. Code the test 

' : . Isj not whether a person who is in the best on the alert and who knows the 

' original well would have been iieceived, The proper test is to consider the 

■ . i j- question from the point of view of the unwary purchaser. 34 C. W. N. 524 

/;■ ,= 128 Ind, Caes, 334-^32 Cr. L* J. 137^A. I R. 1930 Cal. yaS. If a person 

' ' , / who employs, a label which rn general resembles the I ables issued by another 
. ; toimfacturer is .guilty of counterfeiting a trade mark, under s. 486 irrespective 


' ■■ ( 
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from the trade mark of the other. 35 P, L. R. 749= A. I. R. 1934. Lah. 687^ 1934, 
/Cr. . 1005, ' 

Prooedure.—Non-cognlzable—Summons — Bailable — Com poundable "with Court’s 
permission — Triable by Presidency Magistrate or Magistrate of first or second 


487 Whoever makes any false mark upon any case, package,' or other 
■: 1 receptacle' containing goods, in a : manner 

any recepta^e containhTg reasonably calculated to cause any public ser* 
goods. vant or any other person to believe that such 

receptacle contains goods, which it does not 
contain or that it does not contain goods which it does contain, or that the 
goods contained in such receptacle are of a nature or quality diferent from 
the real nature or quality thereof, shall, unless he proves that he acted 
without intent to defraud, be punished with imprisonment of either descrip- 
tion for a term which may extand to three years, ot with fine, or with 
both, 

Procedure.-Not-cognizable—Summons — Bailable— Not-compoundable — Triable 
by Court of Sessions, Presidency Magistrate or Magistrate of first or' 2nd 
class, 

488 , Whoever makes use of any such false mark in any manner prolii- 

^ . bited by the last foreging section shall, unless 

use of any such fllse mS jj® P^ves that he acted without intent to defraud, 

be punished as if he had committed an offence 

against that section. 

Procedure.’— Not-cognisable— Summons-Bailable — Not-compoundable — Tri- 
able by Court of Sessions, Presidency Magistrate or Magistrate of the ist or 2nd 
class,' : 

489 . Whoever removes, destroys, defaces, or adds to any property-mark, 

Tampering with property intending or knowing it to be likely that he 

mark with intent to cause may thereby cause injury to any person, shall be 
injury, punished with imprisonment of either descrip- 

tion for a term which may extend to one year, Or with fine, or with 
both. 

Procedure. — Not-cognizable— Summons — Bailable— Not-compoundable — Triable 
by Presidency Magistrate or Magistrate of the ist or 2nd class. 

Of Currency-notes and Bank notes* 

48 9 A. Whoever counterfeits, or knowingly performs any part of the 

^ process of counterfeiting, any currency-note 

notesTbaSnoti. ' or bank-note, shall be punished with transpor* 

tation for life, or with imprisonment of either 
description for term which may extend to ten years, and shall also be liable 
to ine..''.' 

Explanation* — For the purposes of this section and of section 489 B, 
489 C and 489 D, the expression ‘^bank-note” means a promissory note or 
engagement for the payment of money to bearer on demand issued by any 
person carrying on the business of banking in any part of the world, or issued 
by or under the authority of any State or Sovereign Power, and 
intended to be used as equivalent to, or as a substitute for, money. 

Legislative changes.*— Ss. 499 A to 489!^ have been added by Act 12 of 
1899 s. 2. 

Scope.— A conviction under this section cannot stand unless it is proved that 
the accused were performing the process or part of the process of counterfeiting 
a note. Where no counterfeiting was done and where there was no part of any 
process which could have ended in producing a counterfeit worthy of the name and 
there was no intention of trying to counterfeit, the conviction under this section 
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must be set aside. 38 Jnd. Cas. 74^. The words ‘‘as genuine” govern only the 
verb “uses** and not any other verb. 7 Xah. 80=27 Gr. L. J. 638 = 27 P. 

514. The object of the legislature in enacting the section is to stop the circulation 
of forged note by punishing all persons who knowing or having reason to believe 
theil- to be forged do any act which could lead to their circulation. 7 Lab. 80 = 27 
Cr. L. J. 638=94 Ind. Cas. 414. A person who knowingly sells a forged note to 
another is guilty under section 4893^ whether the purchaser knows it to be forged 
or not. 7 Lah. ,80=27 Gr. ' L.; J.: 638=44 , Ind. Gas. '414. Under s. 489^ A of the 
Indian Penal Code, for the counterfeiting of a currency note both ability and 
materials of a particular kind are required, and if either of them be absent, 
then there cannot be an attempt to counterfeit. A. L R. 1928 AIL 754= 51A. 470=30 
Cr. L. 1. 690=1929 A. L. J. 127. 


Prooedure.—Cognizable— Warrant — Not-Bailable— Not-Compoimdable 
by Court of Sessions. 


-Triable 


489B. Whoever sells to, or buys or receives from, any other person, 
rr or otherwise traffics in. or uses as genuine, any 
Gorged or counterfeit currency-note or bank- 
note, knowing or having reason to believe the 
same to be forged or counterfeit, shall be 
punished with transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, and shall also be liable 
to fine. 

800P©.— To convict a man under this section for using a forged note as genuine, 
the possession of the note does not necessitate the explaining the fact of his 
possession but the prosecution must prove that he knew it to be forged when he 
passed it. 81 Ind. Cas. 551. No guilty knowledge or intention can be inferred 
from the mere circumstance that the accused was found in possession of a 
counterfeit currency-note. 145 Ind. Cas. 1013=34 Gr. L. J. 1156=34 P. L. R. 
890=1933 Cr. C. 88i = A. L R. 1933 Lab. $96. “As genuine^” govern only the 
verb “uses” and not any other verb. A. 1 . R. 1926 Lah. 72 = 7 Lah. 80=27 Cr. L. J. 
638=27 P. L. R. 514=94 Ind. Cas. 414. Knowingly selling a forged note is 
an offence whether the purchaser knows it to be forged or not. ; see also 

A. I. R. 1929 Bom, 128=53 B. 344=31 Bom. L. R. 148=30 Cr. L. J. 588=116 Ind. 
Cas.243. No guilty knowledge or inlention can be inferred from the mere 
circumstance that the accused was found in possession of a counterfeit currency- 
note. 34Cr. L. J. 1156=34 P* L. R. 890=1933 Cr. C. 881 = A. J. R. 1933 
Lah. 596. 

Prooedtire. — Cognizable — Warrant — Not-bailable — Not-compoundable— Triable 
by Court of Sessions. 

480C. Whoever has in his possession any forged or counterfeit currency- 
_ . r r J note or bank-note, knowing or having reason to 

iunS“cutrency-fotes Z “ counterfeit and 

bankMiotes. intending to use the same as genuine or that it 

^ may be used as genuine, shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
or with fine, or with both. 

Notes. — The onus lies on the prosecution to prove circumstances which lead 
clearly, indubitably and irresistibly to the inference that the accused had the inten- 
tion to foist the notes on the public, ii Lah. 555 = 31 P. L. R, 867= 129 Ind. Cas. 
494= A. L R^ 1931 Lah. 24. The mere possession of forged notes in not an offence 
under the Penal Code, In order to bring a case within section 489 C it is not only 
necessary to prove that the accused was in possession of forged notes but it should 
/: further be established (a) that at the time of his possession he knew the notes to be 
: forged or had reason to believe them to be so and (b) that he intended to use them 
as genuine or that they might be used as genuine, ii Lah. 555 = 31 P. L. R. 867 = 

Cognizable-^WaTrant--BaiIable-^ — Nbt-compoundable—Triable by 
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489D, Whoever makeSj or performs any part - of'^ the process of': making, 

, . . or buys or sells or disposes of, or has In his 

Making or possessing ins- possession, any . machinery, instrument, or mate-^ 

SS"’ the pu pose of beLg used, or knowing or 

cLirrency-notes or bank-notesT having reason to. believe that it is intended to be 

used, for forging or counterfeiting any currency- 
Miote or bank-note, shall be .punished, with ..transportation ^ for, life, or ; with 
imprisonment of either' description for a term '.which. . may extend to 'ten years,, 
and shall also be liable to fine.. , ■ ■ 

Scopa.-“In order to establish a charge under this section what the prosecution, 
has to prove in the first place, is that the machinery, instrument or material found in 
ilie possession of the accused person is such as would be used in the production of a 
counterfeit note, and if that is proved the next element which is to be proved is that 
the accused knew or intended that such article would be used for the purpose of 
counterfeiting currency-notes. lo M. L. T, io8. Possession of articles sufficient in 
expert’s opinion to be counterfeit, without explanation of the same by the accused 
raises a presumption of dishonest intention. A. I. R. 1928 All. 759- Under this 
section it is not necessaryj^ to prove that the accused had the ability to produce 
counterfeit currency notes with materials in his possession. A. I. R. 1928 All. 754= 
51. A. 470 = 30 Cr. L. J. 690 = 1929 A. L. J. 127= 116 Ind. Gas. 797. 

Procedure. —Cognizable — Warrant — Not-baiiable — Not-compoundable— Triable 
by Court of Session. 


OF THE CRIMINAL BREACH OF CONTRACTS OF SERVICE. 

490, [Breach of contract of service during a voyage or journey. — 
Repealed by Act HI of 1925.] 

491c Whoever, being bound by a lawful contract to attend on or to sup- 
, . , ' ; , ply the ivants of any person who, by reason of 

oJ andk'JpTy^vaL ^Of^elp^ or of unsoundness_ of mind, or_ of a 

less persom disease or bodily weakness, is helpless or incap- 

able of providing for his own safety, or of sup- 
plying his own wants, voluntarily omits so to do, shall be punished with im- 
prisonment of either description for a term which may extend to three months, 
or with fine which may extend to two hundred rupees, or with both. 

Application. — This section does not apply to a person who is engaged only as 
an ordinary cook to a family and is not bound by a contract to attend on or to 
supply the wants of any helpless person. Rat. Un. Cr. C. 354 =Cr. Rg. 43 of 1887. 

Principle. — ‘‘Persons who contract to take care of infants, of the sick, and of the 
helpless, lay themselves under an obligation of a very peculiar kind, and may, with 
propriety, be punished if they omit to discharge their duty. The misery and distress 
which their neglect may cause, is such as the, largest pecuniary payment would not 
repair. They generally come from the lower ranks of life and would be unable to 
pay anything. We therefore propose to add to this class of contracts the sanction of 
the penal law ’^ — Report of the Law Commissioners, 

492. [Breach of contract to serve at a distant place to which servant is 
conveyed at master’s expense. — Reapealed by Act III of 1925.] 


CHAPTER XX. 

Of Offences Relaxing to Marriage. 

493. Every man who by deceit causes any woman who is not lawfully 

^ , married to him to believe that she is lawfully 

Co-habitation caused by a j^^arried to him and to co-habit or have sexual 

bXf JriavS ma?riage”^ ^ intercourse _ with him, in that belief, shall be 

punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable to fine. 
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Scope.— -The , offence here made punishable is committed when a man, ^ whether' 
married, or unmarried induces a woman to become,as she thinks, his wife, but in reality 
his concubine. The form of the marriage ceremony depends on the race or religim to 
which the persons contracting the marriage may belong. When the races are mixed 
as in India, and religion may be changed or dissembled, this offence may be com- 
mitted by a person falsely causing a woman to believe that he is of the same race 
or creed as herself, and thus inducing her to contract a marriage, in reality unlaw- 
ful, but which according to the law under which she lives, is valid. Suppose a person 
half English and half Asiatic by blood, calls himself a Mahomedan or a Hindu and 
by this deception causes a Mahomedan ora Hindu woman to go though the cere- 
mony of marriage in a form which she deems valid and to co-habit with him, 
he has committed this offence. A man who deceives a woman into the belief that a 
certain ceremony which he causes to be performed by some accomplice, constitutes 
a valid marriage and thus induces the woman to co-habit with him, may be punished 

and Macphenon, 

Procedure. — Not-Cognizable — Warrant*— Not-bailable — Non-compoundable-^Trl- 
able by Court of Session. 

494 . Whoeverj having a husband or wife living, ^marries in any case in 
. . - which such marriage is void by reason of its 

Marrying again during life- husband or 

time of husband or wife. punished with imprisonment of 

either description for a term which may extend to seven years, and shall also 
be liable to fine. 

Exception* — This section does not extend to any person whose marriage 
with such husband or wife has been declared void by a Court of competent 
jurisdiction • 

nor to any person who contracts a marriage during the life of a former 
husband or wife, if such husband or wife, at the time of the subsequent mar^ 
riage, shall have been continually absent from such person for the space of 
seven years, and shall not have been heard of by such person as being alive 
within that time, provided the person contracting such subsequent marriage 
shall, before such marriage takes place, inform the person with whom such 
marriage is contracted of the real state of facts, so far as the same are within 
his or her knowledge. 

Eessentials. — Where polygamy is not legal, the charge of bigamy requires to 
be supported by the following proofs : (i) the first marriage of the accused must be 
proved ; (2) his second marriage must then be proved ; and ( 3) it must be shown that 
his first wife or husband was alive at the time of the second marriage. — Morgan and 
Macpherson^ 434. Amongst the Hindus and Mahomedans in the case of males 
polygamy is allowed ; hence bigamy is possible only in the case of a woman. In 
such a case it must be proved that the accused had a husband living ; (2) that she 
married during the lifetime of the first husband ; and (3) that such second marriage 
is void by reason of its taking place during the life of such husband. When the 
accused belonged to a caste, in which a second marriage is allowed, no such offence 
is committed. 7 C. L. R. 354. The causing of the publication of the bans of 
marriage is not an attempt to marry, but only a preparation for such an attempt. 

I A. 316. Under this section no distinction is made between void and invalid 
marriages. A. L R. 1928 Lah. 844. 

Cases. — A native Christian having a Christian wife married a Hindu woman 
according to Hindu rites, without renouncing his religion. Held that the second 
marriage of the accused should be treated in law as an adulterous union, and, there- 
fore, void within the terms of s. 494 of the Code, by reason of its having taken place 
during the life-time of the first wife. 30 M. 550=2 M. L, J. 345^ 17 M. L. J. 476 
=6 Cr. L. J. 338, Where the divorce is inyalid a wife commits an offence under this 
section by going^ through a second marriage. 6 B. 126. A woman who contracts 
, ,, a if marriage with another man during the life-time of her first husband and 
without his , consent is punishable under s, 494 of the Code. 12 C. P. L. R, Cr. 19 5 

Christiamty^ married a' Christian wife according to the rites of the Roman Catholic 
Ghurc^* Subsequently he reverted to .Hinduism,, and during the life-time of her 
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Ghrisdan' wife, married a . Hindu woman in . , accordance .willi Hindu ' , ri tes . ' Held . the 
.offence of bigamy, was not. committed.^ 3' M. H. C. App. 7 ; i Weir. 563. , . 

, , The parties contracting a second marriage, wiil not be held guilty of, bigamy, if 
the , marriage is solemnised in .their infancy and has never consummated by co-habita- 
tion. , S, C. .16 .Oudh. A donafid^ htllef iha.t the authority of the caste made a 
second marriage , valid, altho,ugh it^ ,was not so. according to law, is no defence .to ,a. 
charge under s. 494 I. P. Code,, but it, may be taken into account in mitigation of 
punishment,,, i .B. "347. Marriage of a Mahomedan man and woman is rendered 
z^sofacti? void' by the apostacy of the former, though, there ^are certain , methods by 
which, the marriage tie may be renewed. ;, 1.5 C. L. J, 263= 16 C. W. N. 451 = 39 C. 
409= 14 Ind. Cas. 6|.i. ,Under s. 198 a , husband can , institute a complaint ' under 
thiS'Section as he, „ is ,, .the, 'person .aggrieved. . 7 A. L. J. 10=32 A. 78 = 5 Ind, Cas. 
i67 = .ii Cr. L. Jdji ;, .13 Cr. 'L. J. 204=14 Ind. Cas. . 204. Cr.'Rg, 7 of 2886 4 
57 Ind.. Cas. 4,59. When the accused is convicted of an offence under s. 498 of the 
I. P. Code, and it appears that the woman, being not on. good terms with her husband, 
went 'to accused of her own accord, a sentence of one yearns rigorous imprisonment 
is too. severe. 33 P. L. .R. 1910=24 P. R. 1910 Cr. = 8 Ind. Cas. 226= ,ii Cr. L. 
,J. ,597. , 'This section requires proof of a second contract of marriage, in. the, life- 
time of the , husband or wife of the party as the case may be, and of, the invalidity 
of such contract by reason of the husband or wife being alive, i Weir 565 
(F. B.). The Hindu Law, which recognises the right of a Hindu husband to 
contract a valid second marriage, notwithstanding the continuance of a former 
marriage, does not recognise a correlative right on the part of a Hindu wife. In a 
case under s. 494,' the point for determination is whether there was a valid 
subsisting marriage at the date of the second marriage, i Weir 563. Custom of 
caste authorising dissolution of marriage without husband's consent and second 
marriage is contrary to law and as such void in law. 2 B. H. C. 117. But a 
conviction under s. 494, Penal Code, cannot be supported where there is evidence to 
to show that, by the custom of the caste, sa^az or nzMa marriage was admissible and 
that the husband has relinquished his wife. 19 C. 627 ; see also 7 Pat. L. T. 443=895 
Ind. Cas. 115. A mMa marriage falls within ss. 494 and 495, I. P. Code. 6 W. R. Cr. 
60. The fact that a certain school of Mahomedan lawyers have declared that a 
woman is competent to marry again, if her husband has been absent for 4 years, will 
not bring a case under the exception to s, 494 L P. Code. 27 P. R. 1878 Cr. The 
jhingara ceremony of marriage does not by custom constitute a valid marriage 
within the meaning of s. 494 L P. Code. 25 P. R. 1888 Cr. An apostacy of a Hindu 
wife does not dissolve marriage union. 32 P. R. 1870 Cr. Where a person, not 
governed by Muhammadan law, contracts, or otherwise celebrates, a valid marriage, 
in accordance with a system of law other than Muhammadan law, the marriage and 
its dissolution will be subject, in British India, to the provisions of that other system 
of law, and not according to Mahomedan law, notwitbstanding that one of the 
parties to the marriage has after . being so married become a convert to 26 
M. L. J. 260 ; 4 B. 330 ; 9 M. 466 ; 18 C. 264 4 l Lab. 440 ; 30 M. 550 4 32 C. ,871 ; 
22 Cr. L. J. i = i Lab. 440=59 Ind. Cas. 33. *‘Void*' includes both classes ‘‘void" 
and "invalid’^ marriages under the Mahomedan law. A. I. R. 1931 Lah 194== 1931 
Cr. C. 314. Re-marriage by a Christian wife after conversion to islam is an offence 
under s. 494, as the conversion does not dissolve the Christian marriage. 20 Cr. L. J. 
3=5 P.R. 1919 (Cr.) = 48 Ind. Cas. 493. Where the first marriage was made with 
the consent of legal guardian though he was in jail and as such valid a second 
marriage is bigamny. A. L R. 1927 Cat, 480 = 28 Cr. L. J. 327= 100 Ind. Cas. 71 1. 

In order to entitle the accused to the benefit of the exception of s, 494 I. P. Code, 
it is not necessary to prove that the other party to the marriage has been continually 
absent from, and not been heard of as alive by, the accused for the space of seven 
years, it being immaterial under such circumstances, whether or not the accused 
made any inquiries or had reasonable grounds for believing the other parly to be 
dead, i P. R. i9ooCr.= P. L. R. 1900 p. lb. Going through a form of marriage 
with a married girl under a mistake of fact that her earlier marriage had been 
declared void by a competent Court is not an offence. 19 Cr. L. J. 680=31 P. W. R, 
1918 (Cr.)=46 Ind. Cas. 40. Where a caste punch has no authority to dissolve a 
marriage a re-marriage subsequent to such alleged dissolution could amount to 
bigamy. 18 Cr. L. J. 468=19 Bom. L. R. 56=39 Ind. Cas. 308. Where a person is 
unaware of prior secret marriage, he is not guilty of bigamy A. 1 . R, 1933 Bah. 
164=33 P. L. R. 1060=1933 Cr. C. 309 ; see also A. I. R. 1931 Lah. 194 ; A. 1 . R. 
1934 Ail. 589=35 Cr. L. J. 1053. Where a Hindu male marries Christian woman in 
England and marries second time in Hindu form in India, no bigamy is committed. 
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A. I. R. 1932 Lab. 116=:= 33 P. L. Rv 339-136 Ind. Cas. 262. Second marriage in 
first busbaiid’s life-time without annuiling first marriage is an offence which cannot 
be obliterated by subsequent divorce. 138 Ind. Cas. 518 = 1932 Cr. €. 660= 36 M, L. 
237 = 33 Cr.' L. ].■' 647=1932 M', W,'N. 1082 = A. I.'R. 1932 Mad. 561. C - , ^ ^ 

U nder Mubamadan law a second marriage during period oi iddai is not valid. 
43 P. R. I B82 Cr. In a prosecution for bigamy, if proof of either marriage is 
unsatisfactory j there ought not to be any conviction. 19 C. 79. A Hindn father 
■ giving his married daughter/ who on account of her youth has not^ihe knowledge 
and intelligence to commit an offence under s. 494 again in marriage to another 
in the life-time of her husband, is guilty of the abetment of bigamy although the 
girl, herself cannot be convicted under s. 494. 6 C. W. N. 343 ; see also Rat. Un. 
Cr. C. 876. Where, t a widow, charged with bigamy, contended that her second 
marriage was invalid, as she was married when she was a miii'w without the consent 
other relations, that the marriage was legal 2 P. R. 1869 Cr. To substantiate 
a charge of bigamy, the first marriage of the complainant and his alleged wife must 
be strictly proved. Rat. Un. Cr. C. 190. Consumption is not required to complete 
a marriage.. 4 P. R. 1874 Cr. A criminal Court is bound to decide the question 
of marriage when it is essential to the decision of the question whether an offence 
has been committed or not. 27 P. R. 1878 Cr. Where during the subsistence of 
a first marriage, a person goes through a form of marriage recognised by law, 
he is guilty of bigamy, although the second marriage may be void for other 

reasons than that of his being bigamous. 19 P. R. 1876 Cr. In arriving at a 

decision as to whether there has been a valid subsisting first marriage the 
criminal Court is not bound by the fact of the decision of a Civil Court for custody 
of the wife or by proceeding in execution of that decree. 18 P. R. 188 1 

Cr. In order to sustain the conviction of a woman under s. 494 it must be 

proved (i) that the accused has a husband living ; (2) that she married during- the 
life-time of the first husband L and (3) that such second marriage is void for reason 
of its taking place during the life-time of such husband. 17 C. L. R. 354. A 
Hindu Christian convert relapsing into Hinduism and marrying a Hindu woman 
cannot be convicted of bigamy on the ground that he has another wife living whom 
he married while a professing Christian. 3 M. H. C. App. 7 - A, in her childhood, 
was wdth her parents baptised into the Roman Catholic church, but after her 
father^s death, the family relapsed into Hinduism. A was then married to a Hindu. 
The husband, after sometime discarded her on the ground of her former baptism, 
which was not known to him at the time of marriage. She was then re-admitted to 
the Roman Catholic church by the second accused and w^as married by him to a 
Roman Catholic Christian, that the woman was guilty of bigamy under s. 

s. 494 Penal Code, and the second accused of abetting the same. 10 M. 
218=1 Weir. 566. The causing of the publication of the bans of marriage is not 
an attempt to marry, but only a preparation for such an attempt, i A. 316. It 
cannot be said that the only ‘‘person aggrieved’’ under s. 494 is the person with 
whom the second ceremony was gone through. The husband is also a “person 
aggrieved’* under s. 198 Cr. Pro. Code, and the Court should, therefore, take 
cognizance of an offence under s. 494, Penal Code, on a complaint by the husband. 
26 C, 336 ; 7 A. L. J. 10=32 A. 78. The brother of a lunatic whose wife is charged 
with having committed bigamy is not a person aggrieved by such offence within 
the meaning of s. 198, Cr. Pro. Code. 10 B. 340 ; see also 33 A. 78. 

A mona Sikh can validly perform his marriage under the rites, and in 

respect of the same, the offence of bigamy can be committed. 82 Ind. Cas. 277 = 25 
Cr. L. J. 1269. Under the Criminal Procedure Code as amended in 1923 a first 
class Magistrate can try an offence of bigamy without committing it to the sessions. 
25 Cr. L. J. 39=75 ^nd. Cas. 727=1925 Oudh. 60. The Ahamadiya faith is within 
the pale of M ahomedanism and a Mussahnan who embraces the Ahamadiya faith 
does not become an apostate. Where a Mahomedan husband become an Ahamadiya 
" ^ and thereafter the wife treating him as an apostate marries another she is guilty, 
of . bigamy. Thera is no question of mem rea in the case of an offence under 

? ' Although a marriage brought about by fraud by the mother of a minor girl 

^ without the fatherjs knowledge might be declared invalid, it is not a nullity and 
;/ is binding until is set aside by a competent Court. Consequently unless it is 
; declared invalid, a pfer^on. marrying , the girl again is guilty of bigamy and the father 
who gives the giti ; in . marriage is guilty of abetment. 2 Lab. 288. Where 
the first complaint, under ' s. 494 I. ^ Code, was dismissed on the ground that the 

the’ woman was his lawfully wedded wife, held^ 
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that Be could not lodge a fresh complaint on the same facts. A. L R. 1928 Lah. 
544“ II ' Lah. L. J. 197=: 1929 ' Cr.' 87. A person^ who marries a ^ woman,' who is 
re-marrying during the life-time of her husband, cannot be convicted under this 
section. At the most he could be charged with abetment of the offence only. Lv 
R. 6 A. 209 Cr. 

ProeedDra — Not-cognizable— Warrant — Bailable— Not-compoundable — Xtiable 
by Court of Session. 


4 Q 5 */ ' [ WhoQYet commits the offence defined in the last preceding section, 


'.Same offence with conceal- 
ment ofiformer marriage from 
person with whom subsequent 
marriage is contracted. 

be liable to fine. 


having conceald from the person with whom the 
subsequent marriage is contracted, the fact of 
the former marriage, shall be punished with 
iniprisonment of either description for a term 
which may extend to ten years, and shall also 


pbject.— '‘The act which, in the English law, is designated as bigamy is always, 
an immoral act. But it may be one of the most serious crimes that can be com- 
mitted. It may be attended with circumstances which may excuse, though they can- 
not justify it. 

*‘The married man who, by passing himself ofi as unmarried, induces a modest 
woman to become, as she thinks, bis wife, but in reality his concubine, and 
the mother of an iilegitimate issue, is guilty of one of the most cruel frauds 
that can be conceived. Such a man we would punish with exemplary 
severity. 

suppose that a person arrives from England and pays attention to one of 
his country women at Calcutta. She refuses to listen to him on any other terms than 
those of marriage. He candidly owns that he is already married. She still presses 
him to go through the ceremony with her. She represents to him that if they live 
together withoutibeing married she shall be an outcast from society, that nobody in 
India knows that he has a wife, that he may very likely never fail in with his wife 
again, and that she is really to take the risk. The lover accordingly agrees to go 
through the forms of marriage. It cannot be disputed that there is an immense 
difference between these two cases .'* — Report of Ihe Law Commissioners, 


Procedure. — Not-cognizable— Warrant — Bailable— Not-compoundable— Triable 
by a Court of Session. 


496 Whoever, dishonestly or with a fraudulent intention goes through 
, the ceremony of being married, knowing that 
ceremony fj'audu- jg thereby lawfully married, shall be 

lawful marriage^^^^ 10 punished with imprisonment of either descrip- 
^ * tion for a term which may extend to seven years, 

and shall also be liable to fine. 


Scope. — "A person, who by deceit, causes a woman to co-habit with him, under 
the belief that she is his lawful wife is punishable under section 493. Whether there 
is deceit or not as between the man or woman, if there is a dishonest or fraudulent 
intention on the part of those or either of those who go through the marriage cere- 
moiiy knowing the marriage is not a lawful one, the present section is applicable. 
As in the case of a pretented lawful marriage, to enable the parties to obtain property 
so settled to come to one of them on marriage or as if a man wishing to obtain 
money, jewels or other property belonging to a woman, should deceive her into 
going through an invalid marriage ceremony, in order that he may obtain them. 
The mere abuse of the formalities of marriage where there is no deceit practised 
on the woman, and no, “dishonest or fraudulent intention, is not an offence punish- 
able by this Code where the ceremony partakes of a religious character or not” — 
Morgaji and Macpherson^ 437, A conviction under this section for falsely under- 
going a marriage ceremony must be supported by proof of fraudulent or dishonest 
intent. The mere act of permitting an illegal marriage to take place in one's house 
does not constitute the abetment thereof, as the law construes abetment. W/R, 
1864 Cr. 13. Section 496 of the Penal Code applies to cases in which a ceremony' 
is gone through which does not constitute, but it is believed by one of the parties to 
constitute a marriage. Rat. Un. Cr. C, 77. Where the accused are charged with 
the principal offence under s. 496 and for abetment thereof there must be a complaint 
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under s. 198 Cr. Pro. Code. A. 'I. R. 1931 Mad. ', 247. ' Where the parties were 
Mahomedans and' all that was. alleged w,as that the Gomplainaiit objected to the 
marriage on account of its being within prohibited degrees and the parties went to 
another place and got married. Held that an offence under s, 496 was not committed. 

, A. I R. 1931 Mad. 247. 

Procedure. — Not-cognizable— Warrant — Not-bailable—Not-compoundable— Tri- 
able by Court of Session. 

497 , Whoever has sexual' intercourse with a person who is: and whom he 

knows or has reason to believe to be the wife 
Adultery. another man, without the consent or 

connivance of that man, such sexual miercourse not amounting to the 
offence of rape, Is guilty of the offence of adultery, and shall be punished with 
imprisonment of either description for a term which may extend to five 
years 'or with finej or with both. In such case the wife shall not be punishable 
as an abettor. 

Scope. The offence of rape has been defined by section 375. When the sexual 
intercourse does not amouut to that offence, and when it takes place between a stran- 
ger and a woman who is and whom the offender knows or has reason to believe to be, 
the wife of another man, the offence of adultery is committed. In support of a 
charge of adultery, there must be proof; (1) that the woman is married; (2) that 
there was sexual intercourse ; (3) that there were the circumstances which tended 
to show that the accused person at the time knew, or had reason, to beheve, that 
the woman was the wife of another man. If it appears that the intercourse was by 
consent or connivance of the husband, this offence has not been committed. The 
character of both husband and wife, and the terms on which they live together, 
should be regarded. Morgan and Macpkerson, 438. Actual fact of marriage must 
be proved. 17 Bom. L. R. 75. Desertion of the husband by the wife for one 
year does not dissolve the marriage tie. 18 Cr. L. J. 321 = 38 Ind. Cas. 

433. In all prosecution, under this section the marriage must be strictly proved. 
4 Bur. L. J. io7 = A. I. R. 1925 Rang. 328== 27 Cr. L. J. 651 ; A. 1 . R. 1928 P. 
481. In a prosecution under s. 497 or s. 498 it must be proved to the satisfaction of 
the Court that there is existence of legal marriage, before conviction can take place. 
28 Cr. L. J.311-100 Ind. Gas. 535=:A.LR. 1927 Oudh. 140. Section 61 of the 
Divorce Act does not forbid the Crown to prosecute and punish an alleged adulterer 
under s. 497 when moved to do so by the injured husband. A. I. R. 1928 Lah. 50. In 
cases of adultery direct fact need not be proved. Fact is to be inferred from 
circumstances. 1928 Pat. 375. Every intercourse amounts to an offence. A, I- R. 
T928 B. 530. To constitute connivance within the meaning of s. 497, Indian Penal 
Code, the facts established must lead to a direct and necessary inference that adultery 
would be committed by the person charged. They may not go to prove privity 
to the actual commission of adultery, but they must show that the husband 
acquiesced in by wilfully abstaining from taking any steps to prevent that adulterous 
intercourse which, from what passes before his eyes or within his knowledge 
he cannot but believe or reasonably think is likely to occur. L. R, 6 A. 
209 Cr. 

Object. — This section is intended for the protection of husbands who alone can 
institute prosecution for offences under it. i Weir. 569. 

Gases. — Where the husband of a woman preferred a complaint of offence under 
ss. 494 and 498 of the Penal Code, held, that the complaint did not include an 
offence under s. 497, and that the Magistrate had no jurisdiction to try the accused 
for such offence. Rat. Un. Cr. C. 531 ; A. W. N. 1881, 112. Where after a 
decree had given an option to the wife to return to her husband or to pay him money, 

. the accused contracted Naira marriage with the woman, after payment of the money 
mentioned in the decree, held that the accused could not be convicted for adultery, 
as it could not be held that the accused and the woman did not believe that the 
latter was at liberty to remarry. 5 B. H. C. Cr. 17. Where a husband omits to 
,take any steps against the accused for six or seven years, held that the offence under 
the section has been condoned by the husband and the accused cannot be convicted 
■ under the section., i C. W. N;.498. Evidence of adultery must be satisfactory 
in Older to convict a perison uhdet this section. A. W. N. 1883, 129. Sections 497 and 
498 are evidently, intended for the protection of husbands who alone can institute 
prosecudon for offences against Mm, i Weir. 569=2 M. H. C. 331, Where the 



S. 497) 


THE SKdIAN PENAL CODE. 


S23 


want of a proof of marriage, retrial for the ex'^niination 
. . ® wife cannot be allowed, ii C. 8i, The question of the validity of the marriage 

IS vita! to the compassion of an offence under Ch. XX of the Penal Code. The proof 
defacio imTxmgQ is not sufficient fora conviction under ss. 497^ 498 Penal 
^ocie. 7 C. W. N. 143. A conviction under s. 49B, on a complaint by the husband 
otan^ence under s. 497. I. p. Code, was set aside by the Chief Court. i8' P. R. 
iP Cr. In a prosecution for adultery, the marriage of the complainant with his 
' 539 I see also 5 A. 233 ; 

fW r, , * ^ ^ necessary to make a marriage complete 

mat there should be co-habitation. 4 P. R. 1874 Cr. In a case of adultery, sexual 
imercoiirse must be proved, the sexual intercourse required for adultery being there as 
laentical thing as the sexual intercourse required for rape. The difference lies in the 
mode of proof ; m rape no presumption of sexual intercourse can be made ; In 
adultery. It can be from evidence pointing strongly to an inference of guilt. It is 
not necessary, therefore, that there should be direct evidence of an act of adultery, 
nor that the adulterer should know whose wife the woman is, provided he knew she 
was a married woman. 21 W. R. Cr. 13. 

In a criminal case adultery must be proved in the same degree as in a divorce 
suit. I P. R. 1874. ^ a^ai marraiges, that is, the custom of marriage of widows, 
prevails among certain low castes of Behar, and is legal and valid. Persons 
committing adultery with a sagaz wife are punishable. 3 C. L. R. 410. Where 
a prisoner accused of adultery sets up in defence a nafra marriage contracted 
With the woman witn whom he is alleged to have committed adultery, in 
accordance with the custom of his caste, the question the Court has to determine 
IS whether or not the accused honestly believed at the time of contracting the naifra 
marriage that the woman was the wife of another man. 5 B H. C. Cr 1 7 • 2 B H 
C. Cr. 1 17. Adultery with a Mahomedan^s sixth wife is no offence, as a* Mahoraedan 
can enter into a legal marriage with four wives only. i. P. R. 1875 Gr. The offences 
of adultery and marrying again daring the life-time of the husband should not be 
tried together. Rat. Un. Cr. C. 4. If a man, who has been convicted of adultery 
with another man’s wife, condnnes his adulterous intercourse, he will be liable to 
a second conviction and punishment for the fresh act, notwhhstandino- that the 
woman had not returned to her husband s proieciion after the convictton of her 
paramour. Rat. Un. Cr. C. 150. If a criminal charge of adultery is to be preferred 
a formal complaint of that offence must be instituted in the manner provided 
V provision of law will not have been satisfied. 5 A. = 

A W N. 1883. see also 24 W R. i_8 Cr. 5 4 M. H. C. App. 55. A minor husband 
cannot be represented by another m a prosecution for adultery. 2 Weir. 235 
^ be convicted both for adultery and enticing away the woman.’ 

2 W. K. Cr. 35. An adultery being an act which requires the consent of both 
th^e parties It IS not sufficient in order to convict a man of an attempt to commit 
adultery, that he was found in a place in which adultery might have been committed 
ana ne was minded to commie it. i Weir 569. A conviction under the section cannot 
stand where the husband has condoned the offence. 4. W. R. Cr. 31. Desertion of the 
nusband by the wife for one year does not zpso facto dissolve the marriage tie. A 

complaint under s. 497 should not be summarily dismissed on the ground that the 

man and woman had been living apart for over a year especially. 18 Cr. L. T 
38 ind. Cas. 433. o 

is not restricted in its application and applies to all 
Classes of persons, including Europeans. The accused took up his above in the 
house of another man’s wife and there was evidence that for 15 days he and she 
Slept m the same bed and there was considerable attachment between them. Bctd 
that the evidence although circumstantial, was amply sufficient to hold that sexual 
intercourse had taken place and accused was guilty of an offence under s. 407 1. P 
Code. 24 P. L. R. (A) 419=61 Ind. Cas. 238. Where in a case of a charge for 
adultery the only evidence was a letter written by the complainant’s wife to the 
which was not proved to have been received nor read by the accused. 

that the conviction on such evidence must be set aside. A. L R, 1928 Cal. 
245, in a prosecution under this section, the question of marriage must be proved 
strictly and any inference, tacit or otherwise, e. g,, a tacit admission on the part of 
the accused that the^ woman was the wife of the complainant will not avail the 
prosecution if they fail to prove strictly the marriage between the complainant and 
the woman whose chastity has been violated. A. I. R. 1928 Pat. 481. Adultery 
perse is not an offence in India. To come under this section the adultery must be 
without consent or connivance of the husband. 9 Pat, L. T. 397 = A, I. R, 1928 Pat. 
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375. A presutiiption of -valid marriage between a husband and^ woman arises from their 
living together as husband and wife even though they belong to different class which 
ought not to intermarry. A. I. R. 1927 Rang/ 261 = 6 Bur. L, J. 122=21 Cr. L. J. 
868=104 Ind. Cas. 708 ; but see A. I. R. 1934 Sind. 10=35 L, J 816. Where 
validity of marriage is challenged, factum of marriage as well as strict observance of 
custom or law applicable must be proved. A, 1 . R. 1933 880=145 hid. Cas. 874. 

Complaint by husband is necessary in an offence under s. 497 ox s. 498. A. L R. 
1933 Oudh. 163=10 0 . W; N, 107=1933 Cr. C. Cr. L, J. 49b ; see also 36 

P. L. R. 209=1934 Gr. C. 1333 = A. I. R. 1934 Lah. 945. 

Prooedtare.— Not-cognizable — Warrant-Bailable— Compounclabie— Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the ist class. 


498 * Whoever takes or entices away any woman, who is, and whom he 
_ . . ■ . knows or has reason to believe to be the wife 

Enticing or taking, ^^way .or of any other man, from that man, or from any 

SrS,S.»r"“"- P-on .l.= ca.aofhe,o„ behalf of. ha. 

man, with intent that she may have illicit 


intercourse with any person, or conceals or detains with that intent any such 
woman, shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Scope. — The offence which the present section punishes is the taking or enticing 
away for the unlawful purpose mentioned, a married woman from her husband or 
from those who have the care of her on his behalf. It is immaterial whether the 
wife is shown to be a consenting party or not. Her consent is not in question. To 
support a charge under this section, it must be proved (1) that the woman is married 
and that fact known to the offender, or that he has reason to believe it ; (2) that she 
has been taken away or enticed from her husband, or from her relatives or friends 
with whom she may be living in her husband's absence ; (3) that the woman may 
have illicit sexual intercourse with himself or some other person. Persons who 
conceal or detain a woman who has been taken away knowing the circumstances 
and having the guilty intention above mentioned, are also punishable under the 
present section. It is this intention which is the main ingredient in the offence. A 
person who, being a relative of a married woman w'ould take her away from her 
husband's house or would conceal or detain her from her husband on account of the 
misconduct or cruelty of the husband or for any other cause, but without any 
intetion that she should have illich intercourse with any person, commits no offence. 
Morgan a 7 id Macpherson^ 

The two essential ingredients of an offence under this section are that the woman 
enticed away is the wife of the complainant, and that the fact of the marriage is 
known to the accused. 15 Ind. Cas. 813; 10 A. 580 ; i Weir. 569 ; 9 P. R. 1889 Cr* 

I Weir ST'c , 16 P. R, 1891 Cr ; 61 Ind. Cas. 652 = 22 Cr. L. J. 412. A. L R. 1931 Lah. 
194. ; 141 Ind. Cas. 40=10 O. W. N. 833. The fact and the legality of the marriage 
is a material element in such a case ii A. L. J. 994 : 9 M. 9 ; 20 A. 166 ; 3 O. C. 
342 1 17 P. R. 1893 Cr. ; 2 P. R. 1879 Cr. ; 2 S. L. R. 22 Cr. ; 5 P. R. 1894 I 6 M. 
374 ; 26 Cr. L. J. 1376. ; 5 Cr. R. 252 ; 78 P. R. 1866 Cr. ; 13 C. L. R. 125 \ 
A. W. N. ,1898, 186 ; A. L R. 1925 Oudh. 300=26 Cr, L. J. 1376=89 Ind. Cas. 464. 
Where the marrriage is disputed there should be strict proof of the same. 145 Ind. 
Cas. 874=34 Cr. L. J. 1092=38 C. Vv. N. ii3=A. I. R. 1933 Cal, 880=1933 Cr. 
C. 1530. The word ‘‘conceals or detains’' must be taken to extend to the enticing or 
inducing a wife to \vithhold or conceal herself from her husband and assisting her to 
do so, so well as to physical restraint or prevention of will or action. 28 S. L. R. 140= 
151 Ind Cas. 175 = 35 Cr. L. J. 1254=1934. Cr. C. 625 = A. L R. 1934 Sind. 72. 
The enticement of the wife must be from the control of the husband before the 
enticer can be convicted under this section. A. I. R. 1934 Sind. 10=27 S. L. R. 
482=35 Cr. L. J. 816=148 Ind. Cas. 753 * 

„ It must be proved that the accused enticed the complainant's wife from her 
husband's or father's house with, intent to have illicit intercourse with her. i C. 

J*25t ;4'W. R- Cr.,S0 5 15 P. R. 1883 Cr. j 22 W. R. Cr. 

: 72. The Chief Court declined to interfere with a conviction in a case where the 
■ husband charged a wife with bigamy and her father and mother with abetment of 
' it--these . latter being convicted under SA 498, because the facts complained of as 
^ constituting^ an ^offence'’ nndef 494,,; Penal Code, were held sufficient to bring 
the proc'e^hn^ pnder is. /49^/‘ Code, ^ within the Magistrate^'s jurisdiction. 
19 P’l^ R* contemplated by this section 498 is complete if it 
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appears that die accused went away with the woman in such a manner as to deprive 
her husband of his control over her 5 the fact that the woman accompanied the accused 
of her own free will does not diminish the criminality of the act 4 Bom. L. 
■R.'455.-' 

It is not necessary to inflict a severe sentence on an accused person convicted 
under s. 498 1. P. Code when the husband did not taken care of his wife, and' took no 
action for a number of months against the accused after he was informed of the 
abduction. 26 P. L. R. 429. In a prosecution under this section when it appears 
that the woman is an active abettor in her own abduction, the sentence should be a 
light one. 27 P. L. R. 642. The word ‘^detains*’ means by derivation and according 
to the ordinary use of language “keeps back.” But there may be various ways of 
keeping back. It need not necessarily be by physical force, it may be by persuation or 
by allurements and blandishments. 35 Bom. L, R. 1046= A. I. R. 1933 Bom. 489 ; 
see also A. L R. 1933 Oudh. 256. To ‘^detain” means to keep back from some body 
or to restrain. Where the woman was willing to live with another and there was 
nothing to show she was in anyway restrained, that she was not "‘detained’^ 
within the meaning of this section. 103 Ind. Cas. 559-28 Cr. L. J. 703 = A. I. R. 
1927 Oudh. 318, Detention is a continuing offence. Previous acquittal on a charge 
of detention on one occasion is no bar to a subsequent trial, A. I. R. 1921 Lab. 186= 

4 L. L. J. 535 -73 Ind. Cas. 524, Acquittal on a charge of abduction is no bar to a 
trial on a charge of detention. A. I. R, 1924 Lab. 330 — 24 Cr. L. J. 780 = 74 Ind. 
Cas, 444. The omission to state in a chargesheet the accused had knowledge or 
reason to believe that the person abducted was married woman would not by itself 
affect the prosecution under this section. 28 Cr. L. J. 419 = A. L R. 1927 Lab. 43.2 = 
10 1 Ind. Cas. 451. Where two persons are living as husband and wife the Court may 
draw a presumption of a vahd marriage and a person who misbehaves with the wife 
during that period is liable to be convicted of an offence under this section. 6 Bur. 
L. J. 122=104 Ind. Cas. 708 = 28 Cr. L. J. 868= A. I. R. 1927 Rang, 261. Where a 
woman lives with a man of her own free will and refuses to go back to her husband, 
the man with wdiom she thus lives is not guilty under this section. A. I. R. 1928 A. 
194 ; see also 149 Ind. Cas. 228 = 35 Cr. L. J. 932=11 0. W. N. 672 = A. I. R. 1934 
Oudh. 258 ; but see A. I. R. 1934 Sind. 72 = 55 Cr. L. J, 1254=151 Ind Cas. 175 = 

28 S. L. R. 140. Where a Mahomedan marriage is voidable being performed during 
a girl’s minority, mere non-consummation of marriage after she had attained puberty 
is not sufficient to give rise to the inference that she exersied the option under 
Mahomedan law. 1928 Lab. 898. Where the accused is of the neighbouring village 
and of the same brotherhood as that of the girl, he may be presumed to have neces- 
sary knowledge that she is the lawful wife of her husband. 1928 Lah. 898. Where 
a wife was in charsfe of her mother and where there was no quarrel between the 
husband and the wife, held, that the charge of the mother could only be on behalf 
the husband and a person who took the woman away from the mother would be 
guilty under s, 498. i Weir 573. A marriage between a Banya and a woman born 
of a Brahman father and Banya mother, which is recognized by the caste to which ^ 
her husband belongs, is valid and a person who entices away such a woman is guilty 
of an offence under s. 498 of the Penal Code. 34 A. 589. Where a Mahomedan 
wife renounces religion and is then taken away by accused, marriage being dissolved 
no offence is committed. 145 Ind. Cas. 156=1933 Cr. C. 739=1933 A. L. J. 733=34 
Cr. L, J. 869= A. I. R. 1933 All, 433. Where the prosecution and charge are under 

3. 366 A, conviction, under s. 498, without complaint by husband in respect of that 
offence is bad. 145 Ind. Cas. 922= 1933 A. L. J. 701 = 1933 Cr. C. ioos = A. I. R. 
1933 AO. 626. Imprisonment for one month and 12 days is not adequate punishment 
for aggravated form of offence under s. 498. Nor is sentence of six months rigorous 
imprisonment is excessive. 1933 Cr. C. 1391 = A. 1. R. 1933 Lab. 932. 

If no complaint is made by any person of an offence under s. 498, proceedings 
cannot be initiated on a police charge sheet. 2 Weir. 235 ; 39 P. L. R. 1911 = 12 Cr. 

L. J. 50, In a case tinders. 498, Penal Code a light sentence is sufficient to meet 
the ends of justice where the abducted woman is an active abettor. 20 P. W, R. 1914 
Cr.= T23 P, L. R. 1614=15 Cr, L. J. 529 As Khatiks low class sudras they do 
not follow strict Hindu law, consequently there was no prohibition among them of 
driving wife by a written deed. 31 P, W. R. 1914 Cr. = i8i P. L. R, 1914. ^ Enticing 
or taking away wife temporarily living alone, constitutes an offence under this section. 

5 W. R. Cr. 50. But the case is quite different where the husband turns his wife out 
of doors. 15 P.R, 1883 Cr. ; 5 P. W.R. 1915 Cr.= 16 Cr. L.J. 216=27 Ind. Cas. 840= 129 
P.L.R. 1915 A woman cannot be convicted of abetting the offence described in s. 498 
of the Penal Code. 1 1 P. R. 1883 Cr,; 26 M. 463 but see. 17 P. R. 1868 Contra. A 
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conviction by a Magistrate 'under s. 498 Penal' Code,, while made a 

specific complaint under s. 497* was held to be untenable. 18 P. R. 1873 Cr.; 23 P. R, 
1895 Cr. Where a husband had driven his wife before making a complaint under s. 
49^ Penal Code, an order of acquittal of the offence under that section was held 
valid* 27 P, R. 1870 Cr. Where the woman went to the accused of her own accord 
a sentence of one year’s imprisonment is too severe. 33 P. L. R. 1910=24 P. R. 19^0 
Gr.=8 Ind, Cas. 226. In a charge under s. 498 of the Penal Code, the proof that 
the woman and a man, other than the accused were living together, is sufficient to 
throw the burden of proof on the accused that they were not husband and wife. 8 B. 
L. R. Ap. 63 = 17 W. R, Cr. 5. In a case of abduction of a woman admittedly of bad 
character married to an immature boy, the accused is to be treated very leniently, 
even if all the ingredients of an offence under s. 498 are technically proved. 12 Cr. 
L. J. ; 500= 12 Ind. Cas, 220. Where a man keeps a woman under his protection 
in a house provided by him, with the knowledge and intent specified under s. 498, he 
detains her within the meaning of the said section. 14 Cr. L. J. 595. The mere fact 
that the girl is living in the same house with the accused does not prove that she 
was enticed away by any or all of them. 149 Ind. Cas. 1 106=* 35 Cr. L. J. 1032 = A. 

I. R. 1934 Lah. 86. In cases under s. 498 consent is immaterial. But it is essential 
to see that there is evidence that the accused took or enticed away the woman, within 
the meaning of the section. The mere fact that the wife went away of her own 
accord from her husband’s house, and was accompanied a part of the way by the 
accused, is not sufficient to show that the accused took or enticed the woman away 
within the meaning of the section. There must be some tangible evidence of taking 
or enticing. A. I. R. 1935 Cal. 345. 

A complainant is incompetent to prosecute another man under s. 49^, Penal 
Code, for enticing away a woman, unless he establishes that he is her lawful 
husband. 22 P. W. R. 1009 Cr,= i2 P. L. R. 1910 = 4 Ind. Cas. 1042 = 11 Cr. L. J. 
155. If an offence under this section be compromised before the police, it can 
not be prosecuted subsequently. 22 P, L. R. 1910 Cr. = 6 Ind. Cas. 497= ii Cr. 
L. J. 366. In order to convict an accused under this section the case for the 
prosecution must be strictly proved. 100 P. L. R. 1916. Where on a charge 
under s. 366, Penal Code, the police took up the proceedings in which the 
husband of the woman appeared as a witness, and he asked the Magistrate 
to drop the proceedings thereunder but said that he intended to prosecute the 
accused under s, 498, Penal Code, and get him punished, held that there was a 
complaint in as much as he made an allegation before the Magistrate that the offence 
should he enquired into. 14 A. L. J. 233=276s=s32 Ind. Cas. 664=1738 A. Gr. L. 

J. 72 ; see also 64 Ind. Cas. 134. For the purposes of conviction under s, 498 Penal 

Code, there must be an inteniion that the woman should leave her husband^s control 
without any definite intention that she should return to him or an intention that she 
should remain away indefinitely. 145 P. L. R. 1917. A conviction under s. 49B? 
Penal Code, can not be said to be illegal on the ground that the only evidence before 
the Court was not subjected to crbss-examination. 18 Cr. L. J. 1016=42 Ind. Cas. 760 
In a case under this section, the trying Magistrate is competent to issue a warrant 
instead of issuing a summons for the attendance of the woman alleged to have been 
enticed away. 50 P. L. R 1918 = 44 Ind. Cas. 917. A complaint under s, 49^^ Penal 
Code, for detaining a married woman for the purpose of illicit intercourse can be 
enquired into only in the District where such detention occurs. 51 P. L. R. 1918=44 
Ind. Gas. 966. By custom among one of the lowest sub-divisions of 

of the Kangra District, a marriage with a widow is valid. The accused who had 
abducted a woman, so married, with knowledge of the marriage, was guilty of an 
offence under s. 498. 10 P. R. Cr. 1919=51 Ind. Cas. 842. When a complaint has 
been made by the husband, the prosecution does not abate by the death of the hus- 
band.^ 4 Lah, 7 = 71 Ind. Cas. 77=24 Cr. L. J. 29. 

It is clear that to constitute an offence under this section, it is not necessary that 
the woman should be physically restrained or that she be actually prevented from the 
ejcercise of her free will or action. 69 Ind. Cas. 458 = 23 Cr. L. J. 730= 1923 Lah. 45 ; 
55 Ind. Cas. 863=21 Cr. L. J, 383. Where the complaint was of the offence of kidnap" 
ping and theft of jewels, and there was no allegation that the purpose was to have 
illicit intercourse. Meld thsix tho. conviction under s. 498 was illegal. 45 M. L« J. 

. 543 “ 74 , Cas.' '949=24 Cr.^.^Lt . J. 837.,. Mere statement of the complainant 
IS not sufficient to ; prove marriage. 42 A. 401 = 55 Ind. Cas. 736. A conviction 
under this section is not bad merely because the husband connived at the 

wife. 54 Ind. Cas. 619=21 Cr. L. J. 139. Where 
the wife of the accused of her owti free will, the 
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accused Gannot be convicted under the section. i8 A L. J. 311 = 56 Ind. Cas 209= 
21 Cr. L. J. 147. To sustain a conviction under s. 498 L P. Code, the first essential 
to be proved is that the complainant and the enticed woman were fej^ally married. 
107 Ind. Cas. 98=* 29 Cr. L. J. 2!0=A. I. R. 1928 Lah. 165. In order to prove 
marriage, evidence of marriage ceremony must be given, 34 C. W. N. 524- A. I. R, 
1930 Cal 447. There may arise a presumption that by co-habitation for a period of 
13 years marriage took place, but persons cannot be convicted on presumption of 
that kind. 30 P. L. ' R. ,643 = 119 Ind. Cas. 332=»,3o Cr. L. J. 1051. Where the 
evidence on a charge of abduction showed no complaint was made for some days 
alter the event, that no steps were taken to trace her and she^ herself behaved as 
if she acquiesced in the movement of her abiuctor, the case is one of elopement 
and not of abduction. 26 Cr. L, J. 1500=90 Ind.^ Cas. 156. Where the evidence, 
on a charge of abduction showed that no complaint was made for some days after 
the event, that no steps were taken to trace her and she herself, behaved as if she 
acquiesced in the movements of her abductors, the case is one of elopement and 
not of abduction. 26 P.X. R. 517. Mere negligence or inactivity does not prove 
connivance. There must be proof that the husband acquiesced in by wilfully 
abstaining from taking steps to prevent adultery. A. I. R 1926 All 189 = 24 
A. L. J. 155 = 27 Cr, L. J. iot = QrInd. Cas. 533. Only the husband can com- 
pound an offence under s. 49S. A. I, R. 1924 Lab. 330=24 Cr. L. J. 780 = 74 Ind. 
'Cas. 444. In case of complaint under s. 498 by a person other than husband, Court*s 
leave must be obtained. Absence of such leave is not cured by s. 537 Cr. Pro. Code. 
145 Ind. Cas. g74= A. I. R. 1933 Cal 880=1933 Cr. C. 1530 = 38 C. W. N. 113 = 34 
Cr. L. J. 1092 ; see also A. L R. 1933 Cal. 144=34 Cr. L. J. 290= 142 Ind. Cas. 150 ; 
A. L R. 1933 All 626=1933 A. L. J. 701 = 145 Ind. Cas. 922 ; A. L R. 1934 Lah. 
122 = 1934 Cr. C. 239. 

Procedure. — Not-Cogni 2 abie— -Warrant — Bailable — Compoundable — Triable by 
Court of Presidency Magistrate or Magistrate of ist or 2 nd class. 


CHAPTER XXI 
Of Defamation. 

499. Whoever, by words either spoken or intended to be read, or by 
- . signs or by visible representations, makes or 

Detamation. publishes any imputation concerning any per- 

pn, intending to harm, or knowing or having reason to believe that such 
imputation will harm the reputation of such person, is said, except in the 
cases hereinafter excepted, to defame that person. 

Explanation /. — It may amount to defamation to impute anything to a 
deceased person, if the imputation would harm the reputation of that person 
if living, and is intended to be hurtful to the feelings of his family or other 
near relatives. 

Explanation 2 . — It may amount to defamation to make an imputation 
concerning a company or an association or collection of persons as such. 

Explanation J. — An imputation in the form of an alternative or expressed 
ironically, may amount to defamation. 

Explanation 4 . — No imputation is said to harm a personas reputation, 
unless that imputation, directly or indirectly, in the estimation of others, 
lowers the moral or intellectual character of that person or lowers the 
character of that person in respect of his caste or of his calling, or lowers the 
credit of that person, or causes it to be believed that the body of that person 
is in a loathsome state, or in a state generally considered as disgraceful. 

Illustration, 

(^) A says, **Z is an honest man, he never stole B*s watch intending to cause 
it to be believed that Z did steal B’s watch. This is defamation, unless it fall within 
one of the exceptions. 

(^} A is asked who stole B's watch. A points to Z, intending to cause it to be 
believed that Z stole B’s watch? This is defamation^ unless it fall within one of th^ 
exceptions. 
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Conduct of any person ton- 
ching any public question. 


(c) A draws a picture of Z running away with B’s watcli intending i to be be- 
lieved (bat Z stole B*s watch. This is defainatioii unless it fall within one of the 
■exceptions. 

First Exception, — is not defamation to impute anything which is true 
, . concerning any person, if it bC: for the public 

Imputation of ^ ^ha^ th^ imputation should be made 

aVp'JbVh'r'* “ - PublUhed, Wheke, o. „o. i. is tos ,he 

public good, is a question of foct. 

Second Exception^ — It is not defamation to express in good faith any opi- 
^ V,. 1 . r , nion whatever respecting the conduct of a 

sertlts “ public servant in the discharge of his public 

tunctions, or respecting his charactetj so far as 
his character appears in that conduct, and no further. 

Third Exception, — It is not defamation to express in good faith any opinion 
^ ' V whatever respecting the conduct of any person 

cS^g SSbficVSn/”"' any public question, and respecting 

^ ^ ^ ^ his character^ so far as his character appears m 

that conduct, and no farther. 

Illustration^ 

It is not defamation in A to express in good faith any opinion whatever respecting 
Z*s conduct in petitioning Government on a public question, in signing a requisition 
for a meeting on a public question, in presiding or attending at such a ^ meeting, in 
forming or joining any society which invites the public support, in voting or canva- 
ssing for a particular candidate for any situation in the efficient discharge of the 
duties of which the public is interested. 

Fourth Exception, — It is not defamation to 
^ . V. . publish a substantially true report of the pro- 

f of. Co»,.o? Jostic. o, of Iho re.ol. 

of any such proceedings. 

Justice of the Peace or other office holding an inquiry 
in open Court preliminary to a trial in a Court of Justice, is a Court within 
the meaning of the above section. 

Fifth Exception, — ^It is not defamation to express in good faith any opinion 

Merits of cases decided in whatever respecting the merits of any case, civil 
CourtTconducTof has been decided by a Court of 

and others concerned. Justice, or respecting the couduct of any person 

as a party, witness, or agent, in any such case, or 
respecting the character of such person, as far as his character appears in 
that conduct, and no further. 

Illustrations, 

(a) A says think Z^s evidence on that trial so contradictory that he must be 
stupid or dishonest.'^ A is within this exception if he says this in good faith, 
inasmuch as the opinion which he expresses respects Z’s character as it appears in 
Z’s conduct as a witness, and no further. 

(d) But, if A says, do not believe what Z asserted at that trial, because I 
know him to be a man without veracity.*" A is not within this exception, inasmuch 
as the opinion which he expresses of Z*s character is an opinion not founded on Z’s 
conduct as a witness. 

1 Sixth Exception , — It is not defamation to express in good faith any 

of public ?sro.:s‘T,i X“’t; isjz 

the judgment of the public, or respecting the character of the author, so 
far as his character appears in such performance, and no further. ; . 

performance may be submitted to the judgment of the 
public expressly or . by a,cts on the part of the, author which imply such sub- 
mission to the judgmeAf of the publig. 
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Illustrations. 

{d) A person who publishes a bookj submits that book to the judgment of th§ 
public.. 

' {b) : A person who makes speech in public, submits that speech to the judgment 
of public 

(ir) An actor or sin$(er who appears on a public stage, submits ' his acting or 
singing to the judgment of the public. 

[d) A says of a book published by Z, ‘*Z*s book is foolish, Z must" be a weak 
man ; Z s book is indecent, Z must be a man of impure mind/* A is within this 
exception if he says this in good faith, inasmuch as the opinion which he expresses 
of Z respects Z’s character only so far as it appears in Z^s book, and no further, 

[e) But if A says, “1 am not surprised that Z’s book is foolish and indecent, for 
he is a weak man and a libertine/’ A is not within this exception inasmuch as the 
opinion which he expresses of Z*s character is an opinion not founded on Z’s book. 

Seventh Exception. — It is not defamation in a person having over another 

any authority, either conferred by law or arising 
out of a lawful contract made with that other 
to pass in good faith any censure on the conduct 
of that other in matters to which such lawful 


Censure passed in good faith 
by person having ' lawful 
authority over another. 


authority relates. 


Illustration. 


A Judge censuring in good faith the conduct of a witness, or of an officer of the 
Court j a head of a department censuring in good faith those who are under his 
orders ; a parent censuring in good faith a child in the presence of other children ; 
a school-master whose authority is derived from a parent, censuring in good faith a 
a pupil in the presence of other pupils ; a master censuring a servant in good faith 
for remissness in service ; a banker censuring in good faith the cashier of his bank 
for the conduct of such cashier as such cashier— are within this exception. 

Eighth Exceptioji. — It is not defamation to prefer in good faith an accusa- 
. , tion against any person to any of those who 

Accusation preferred have lawful authority over that person with 

fail 1 to aut lonze pers i . respect to the subject matter of accusation. 

Illustration. 

If A in good faith accuses Z before a Magistrate : if A in good faith complaints 
of the conduct of Z, a servant, to Z’s master ; if A in good faith complains of the 
conduct of Z, a child, to Z's father — A is within this exception. 

Ninth Exception — It is not defamation to make an imputation on the 
- . , character of another, provided that the imputa- 

fiTh b^perso “fo? proteftion faith for the protection 

of his or other’s interests. of the interest of the ppon making it, or of 

any other person, or for the public good. 

Illustrations. 

{a) A, a shop-keeper, says to B, who manages his business, — ‘‘Sell -nothing to 
Z unless he pays you ready money, for I have no opinion of his honesty/’ A is 
within the exception, if he has made this imputation on Z in good faith for the protec- 
tion of his own interests. 

{h) A, a Magistrate, in making a report to his superior officer, casts an imputation 
on the character of Z. Here, if the imputation is made in good faith, and for the 
public good, A is within the exception. 

Tenth Exception. — It is not defamation to convey a caution, in good faith, 

. . , , r one person against another, provided that 

Caution intended for good caution be intended for the good of the 

; CpTblfc str ■« 'l-om U I, con«y=d, o, of some 

or lor pnoiic sooa. interested, or for 

the public good. 

Prinoiple.—The offence of defamation, as it is defined in this Code, consists 
in the injury offered to reputation, not in any breach of the peace or other 

I., ;f ■ 
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consequence that may result from it. The essence of the offence consists in its 
tendency to cause that description of pain, which Is felt by A who 

knows himself to be the object of the unfavourable sentiments of his fellow- 
creature and those inconvenience to which a person who is the object of such 
unfavourable sentiments is exposed. No distinction is made between written^ and 
spoken defamation. The offence is committed whether the words are spoken, written, 
printed or engraved, or in whatever manner the words, signs, or visible representa- 
nons conveying the imputations, are Morgan and Macpherson. 

Scope. — In criminal prosecution question whether statement is made on privileged 
occasion is to be decided with reference to s. 499. A. I. R. 193 1 Rang. 83 = 32 Cr. 
L- J- 934^1931 Cr. G. 371 = 132 Ind. Gas. 553. Defamation in civil and criminal 
law is quite distinct 128 Ind. Gas. 371 = 32 Cr. L. J. 132 = 8 Rang. 359^A. I. R. 
1931 Rang. 8i, Mere assenting to a third party’s report of what one had said may 
be defamation. 85 Ind. Cas,36t = 26 Cr. L. J. 52i = A. I. R. 1925 Mad. 320=47 
M. L. J. 746. Defamatory statements by a party to a civil proceeding is punisha- 
ble. 16 S. L. R. 150=84 Ind. Gas. 58 = 26 Cr. L j[. 234. But Courts should be 
careful when a complaint of defamation is filed with respect to proceedings in a 
Civil Court to see whether the provisions of s. 209, Cr. Pro. Code and of the Cr. P. 
Code generally have not been evaded. 86 Ind. Cas. 1005=^26 Cr. L. J. 941. State- 
ments in course of judicial proceedings as such have no absolute privilege. 84 !nd. 
Cas. 977 =ssA. I. R. 1925 Rang. 15. Publishing an imputation intending to harm 
and knowing and having reason to believe, that such imputation would harm the 
complainant's reputation is enough. 27 Cr. L. J. 868 ; 22 Bom. L. R. 1224. The 
rules of the English common law apply to question of civil liability for defamation 
in India, but criminal liability is determined exclusively by the Penal Code. A 
defamatory statement whether on oath or otherwise, or contained in a plaint falls 
within s. 499 and is not absolutely privileged. 7 Pat, L. T. 587 ; 40 C. 433 ; 48 C. 388 
24 A. L. J. 329 = 92 Ind- Cas, 429=97 Cr. L. J. 253. Where a notice published in 
the newspaper contained an imputation that the complainant has been dishonest in 
the management of the affairs of a company and was trying to conceal that dis- 
honesty by methods that were themselves dishonest, the imputation is defamatory, 
97 Ind. Cas 431 = 27 Cr. L.J. 1119. A newspaper is not a person and therefore 
it is not a criminal offence under s. 499 to defame a newspaper. 99 Ind. Cas. 347 = 
28 Cr, L.- J. I39=A. I. R. 1927 Rang. 43 ; but see A. I, R. 1933 AH. 434 = 34 Cr. 
L. J. 926 = 1933 Cr. C. 740. An imputation of insolvency against a person in the 
way of his trade is defamatory. 21 S. L. R. 130=98 Ind. Cas 124=27 Cr. 
L. J. 1276= A. L R. 1927 Sind, 54. Calling a persoh a discharged bankrupt and 
gambler in an affidavit amounts to defamadon. 96 ind. Cas. 409=27 Cr. L. J. 247 
=! 1937 Sind. 58. Publication is sufificiently proved when it is shown that the accused 
did the act which has the quality of communicating to third persons. 27 Cr. L. J. 
1276=21 S. L. R. 130=98 Ind. Cas. 124. A plea, that, though there was publica- 
tion of the statement, there was no publication to person mendoned in the charge, 
is a highly technical plea and the defect in the charge is curable under s. 537. 96 
Ind. Cas. 496=27 Cr. L. J. 947. Pros ecui ion must make out a case for conviction 
but the accused must prove that his case comes within the exceptions under s. 105 
of the Evidence Act. A. 1. R. 1928 Nag. 58. Imputation to a Hindu that 
he is an outcast is defamatory and is not covered by s. 95. A. L R. 1928 A. 213. 
There is a distinction between *‘fair comment” based on well kown or admitted 
facts and the assertion of unsubstantiated facts for comment. Where comment 
is made on allegations of fact which do not exist, the very foundation of the plea 
disappears. A wilful misrepresentation of fact or any misstatement which an 
editor could have discovered to be a misstatement if he had made proper enqui- 
ries cannot support the plea of “fair comment'’ as an editor must make due inqui- 
ries as to its truth before disseminating the statement of those facts. 116 Ind. Cas. 
99=23 S. L. R. 216. Comment based on misstatement of facts is not protected. A. 1. R. 
1927 All. h 6=27 Cr, L. J. 1361 = 98 Ind. Cas. 481, Editor should make enquiry 
before publishing defamatory matter. 145 Ind. Cas. I26=A. I. R. 1933 All. 434=34 
Cr. L, J. 926 Truthjs not an absolute defence to a prosecution for defamation. 17 

y; ’Harm>lx6reputatiOD.--tn;order do establish the offence under this section 
it is not necessary 10 prove that actual harm has been caused. It is sufficint to show 
that harm was intended to the complainant’s reputation or that the accused person 
knew or had reason , to believe that the , imputations made by him would harm his 
reputation. .9 ln4 Cas. 77|, If an imputation . has no tendency to harm a person 
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in ilis reputation, it will not amount to defamation although its effect may be to 
cause that person to suffer in his interest. An imputation which is defamatory 
when directed against one person, is not necessarily clefamatory when directed against 
B.nothQr pQTson. '--Morgan md MacJ^ Pierson. 

^ The accused a barrister, and the complainant a pleader, were engaged in a 
criminal case. The latter made a remark conveying an imputation on the former 
upon which the former called the latter a liar. Held^ that even if the expression made 
use of by the appellant amount to defamation in point of law, the case came under 
the provisions of s. 95. A. W. N. 1883, 46. The use of common abusive terms does not 
constitute an offence under the secdon. A. W. N. 1883, 36. Although the language of 
s. 499 1 . P. Code is open to the most elastic application, yet Magistrates will act wisely 
in refusing to .adopt it to cases in which no real harm has been done or where Givil 
remedy might more appropriately , be sought. A. W. N. 1883, 167. The accused 
referred to the complainant, who was a Parmtia Kaisth^ as a *‘Kori Chamar’’ with 
the result that none of the priests attended the religious ceremony which had to be 
performed at the complainant s house, that the accused were guilty of an 

offence under this section. 6 Ind. Cas. 876=^ uGr. L. 413. The head man of 
a caste issued a notice to a member of that caste, intimating that a complaint had 
been received by the caste that his daughter had committed adultery with a 
certain person, and requiring him to appear before the caste with his 
daughter in order to clear her character. Held, that the notice would 
not furnish the basis of a charge of defamation, as it contained no imputa- 
tion by the persons who signed it, against the daughter. Rat. Un. Cr. C. 387. 
Although a person who defames another may so compose himself that little 
injury results from his offence, yet, he is not excused from the penalties attached to 
the offence, i Weir 594. What the imputation was which a man intended to 
convey who did not directly express it, and whether he believed or had reason to 
believe that the imputation should produce a particular sentiment or opinion on 
the part of those to whom the communication was made are matters of fact, or in- 
ference from fact belonging where the judicial functions are divided, to the pro- 
vince of Jury. Rat. Un. Cr. C. 140. An imputation charging a woman of being- 
pregnant by adultery is defamatory. Rat. Un. Cr. C. 474. An expression of opinion 
by the members of a caste that their caste is superior to another caste is not such 
an imputation as would warrant a conviction under s. 500 Penal Code, i Weir 575. 
When the question arises whether the words used were intended to form or had 
the effect of harming the reputation the Court must be put in possession not only 
of the words used but also of the content in which they were used in order to find 
the intention and effect of the words. 51 A. 313 — 26 A. L. J. 1334=30 Cr. L, J, 
101= 1 13 Ind. Cas. 213 — A. I. R. 1929 All i. A mere abuse is not ordinarily a de- 
famation but the fact that the words used were those of abuse does not of itself take 
the article out of the definition of defamation, if, taken as a whole, it was calculated 
to harm the reputation of the complainant. 112 Ind. Cas. 772 = 30 Cr. L. J, 4 ; 
30 Cr. L. J. 379 = A. I. R. 1929 Lah. 234. In the matter of a case under s. 
500 when it is said to rest upon allegation made in petition to a Court in determi- 
ning whether due care was taken by the accused allowances should be made for 
the intelligence of the . accused, his capacity to reason, the circumstances under 
which he was placed, and the occasion which necessitated his making the imputation. 
A. 1 . R. 1929 Cal. 779. The essence of the offence of defamation is the publication 
of an imputation with the knowledge that it will harm the reputation of the person 
defamed. A. 1 . R. 1935. AIL 743. 

Words either spoken or intended to be read etc.— No distinction exists 
between written and spoken defamation. 2 W. R. Cr. 36 ; 3 W. R. Cr. 4$ ; 8 M. 175. 
The making and publicity exhibiting of the effgy of a person, and beating it with 
shoes amounts to defamation. 2 N. W. P. 435* 

Oases. — A complaint of defamation cannot be dismissed on the technical 
ground that the offence of defamation charged against the accused merged in an 
offence punishable under s. 182 for which previous sanction was required under s. 
195 Cr. Pro. Code, i Weir. 585 ; t Weir 580* Where a defamatory poem was 
contributed to a newspaper and the accused the Editor, Printer, and Publisher of 
the newspaper, refused to give up the name of his correspondent, but contended 
that the poem was a satire on and did not refer to any individual, 

/le/d, that the jury must look at the whole poem and must take it as a whole, and 
that they must read the poem as reasonable men, and should see whether it was 
capable of the construction put by the prosecution. Held also tliat it was 
not . necessary that the whole word should read it as libel but, it is sufficient 


THE INDIAN PENAL CODE.. 


ts,.:4i9: 


S3« 

tMt those' who know the accused would 'consider it to refer to the complain- ' ' ' 

ant by putting reasonable construction on the poem. I. G* W. N. 465. The 

Indian Fenal Code makes no exception in favour of a second or third publication 

of a defamatory statement as compared with the first. Such an exception would 

obviously be made a means of defeating the principal provisions of the law of 

defamation. %2 B. 167. In reply to a book written by the complainant attacking 

Vazsnavism and its founders, the accused retorted by a similar publication and 

both books dealt with highly controversial religious matters. Very violent 

language was used in the latter about the complainant. Bela it did not amount 

to defamationj as the personal character or respectability of the complainant 

was not in any way assailed. 47 M. L. J. 664=^1924 Mad. 898—1924 M. 

W. N. 768, Where the articles in question described the girls in a particular 

college that they were habitually misbehaving : that the inevitable effect on m 

the reader must be to make him believe that it was habitual with the girls of the 

college to behave in this way ; that being so all the girls in the college individually 

must suffer in reputation and not a complaint by some of them was competent 

A. I. R. 193s AIL 743. 

Intention.— The essence of the offence is the intention or knowledge of the 
offender that the imputation may harm some personas reputation. Where no such 
intention or knowledge exists, the offence of defamation is not committed. The 
journeyman printer may be acquitted of defamation on the ground that in setting 
the types for printing defamatory matter and so aiding towards the circulation 
thereof, he had not the intention described in the definition, while the person who 
wrote the deiamatory matter, for printing which the journeyman ignorantly set the 
types, may be convicted, because it may be clear that his purpose was to (jefame. — 

Morgan and Macpherson^ 442. It is not necessary to constitute an offence un^er 
this section that there should be evidence to show that the complainant has been 
injuriously affected by such alleged defamation. The law requires merely that there 
should be an intent and the person, who makes or publishes any imputation, should 
do so intending to harm or having reason to believe that such imputation will harm 
the reputation of such person. 28 C. 63=5 C. W. N. 819 ; i Weir 575 ; 6 N. W, 

P. 66 ; 21 hid. Gas. 478=14 Cr. L. J. 606; 83 Ind. Gas, 503; 22 Bom. L. 

R. 1224=59 hid. Gas. 202 = 22 Cr. L. J. 58 ; 43 Ind. Gas. 403=19 Cr, L. 

J. 115, 

Where defamatory statement is made on a privileged occasion the complainant 
must show malice in fact. 7 C. W. N. 246 ; ii C. W. N. 390. 

Makes or publishes any imputation concerning any person.— In a 
case of defamation it must be proved that an alleged libel was made or published, 

27 M. 238. The defamatory matter must be published f. e. it must be communi- 
cated to some person other than the person to whom it is addressed, i Weir 
S79 ; 7 W. N, 74=30 C. 402. Where a person sends a notice in closed cover 
containing defamatory matter about the recipient of the notice, but which is 
not communicated by the writer to any other person it is not such a making or publi- 
cation as could harm the prosecutor in the sense given to that word in Explanation 
4. 7 A. 205 (F. B.)=A. W, N. 1884, 340 ; 18 B, 205. Handing over manuscript to 
the printer for being printed is publication. I Weir 579. The dictating of a defama- ^ 

tory letter to a third person would amount to publication, i Weir 579. In order 
to sustain a charge under s. 499, it is not material whether the accused originally 
interided to publish the defamatory matter or not, It is sufficient that he ultimately 
publishes it. I Weir 580. The sending of a newspaper, containing defamatory 
matter published in Galcutta by post, addressed to a person in Allahabad is a publi- 
cation of the defamatory matter in the latter place. 3 A. 342. When a defamatory 
petition presented to a superior public officer is sent to a subordinate officer for inquiry 
there is a publication of the defamation in the place where the latter may receive the 
petition. 14 P. R. 1889 Gn Filing in Court a petition containing imputations 
. against a person calculated to injure his reputation, with intention that other persons 
should read it amounts to making or publishing the imputation within s. 499 Penal 
. Code. 14 W. R. Cr, 27. Where a person to whom a claim is presented by a legal 
practitioner on behalf of his client, in replying exceeds the privilege by sending to the 
legal practitioner a fetter containing defamatory statements concerning the client, the 
. publication is complete when the letter is received and read by the legal practitioner. 

W.. K “I910 .Cr.=5./lpdi- .CaSv-392.\ ' Defaming husband in wife*s presence and 
vtc&^versa is sufficient publication within the meaning of this section. But the utter- 
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communication of defamatory matter concerning a particular person to that person 
only is noi: publication within the purview of section 499, Penal Code. Ibid. Making 
allegations in a memorial to the Lieutenant Governor is pulication. 13 A.'L.',J.,^68l 
•5= 16 Cr. L.. J.'483«29. Ind. Cas. 322. To, be guilty, of the offence of defamation it, is^ 
not necessary that the accused should himself have actually altered the words com- 
plained of. Where another person uses defamatory words purporting to report what 
the accused himself had told him and the accused, who is present at the time, by his 
con fact and ^by a few words which he, speaks, intends to giv'e and does, give .the' im,- 
pression that he adopts the words of that other as his own, the accused is guilty of 
the offence of defamation. 20 L. W. 921 = 47 M. L. J. 746- To constitute the offence 
of defamation there must be publicatioa to a stranger of the libel com plained of. To 
maintain a prosecution in a particular Court there must be publication within the 
jurisdiction of the Court. The originals of the libel alleged should be adduced in 
evidence. 45 M. L. J. 754 = M. L. T. 168 (H. C.)=i 923 M. W. N. 913. For 
publication i t is sufficient if the accused intentionally does an act which has the qua- 
lity of communicating the alleged libel to a third person or persons generally. 55 A. 
253= 145 Ir»d. Cas. 392=834 Cr. L. J. 952=1933 A. L. J. 266=A. I. R. 1933 All. 
210 ; see also A. 1 . R. 1927 Sind. 54 = 21 S, L. R, 130, Sending letter containing 
defamatory ra itter about President to President of Committee and the letter was 
placed by President in course of official routine on record and read by other members 
is sufficient publication within section. A. L R. 193VAII. 210 = 34 Cr. L. J. 953 =,' 55 '^’' 
253=1933 Cr. C. 366=1933 A. L. J. 266. Where A and B conspires to defame Y by 
drawing a document containing the imputations and the document is left with B, 
there is no publicauon. A. 1 , R 1931 Mad. 487 = 32 Cr. L. J. 767=1931 Cr. C, 551 = 
1931 M. W. N. 366=131 Ind. Cas. 654* 

Explanation L — It is a defamatory libel and crime, though not actionable 
wrong iBroom v. Richie^ (iQoS) 6 F. 942 ; 5 B. 580] to write and publish words in- 
jurious to the reputation of any deceased person, provided it is done with a male- 
volent purpose 10 vilify the memory of the deceased and with a view to injure the 
posterity and therefore with a design to break the. peace. Per Lord Kenyon in Rex 
V. Topham, 4 T. R. 126 ; see also R. v. Labouchere^ (1884) 12 Q. B. D. at 322. In the 
last named case, Lord Coleridge observed : *'^The locus classieus on this subject is 
Rexv, Topham, (1791) 4 T. R. 126*’ \ see also R. v. Ensor^ 3 T. L. R. 366, where 
Stephen /. said : ‘’There must be a vilifying of the deceased with a view to injure 
his posterity.'” So “publication tending to disturb the minds of living individuals 
and to bring them into contempt and disgrace by reflecting upon persons who are 
dead, is an offence against the law.”' Per Abbot C, /. in Rex v. Hunt.^ (1824) 2 St- 
Tr. N. S. at p. 98. Here the essence of the offence consists in its tendency to cause 
that description of pain which is felt by a person who knows herself to be the object 
of his fellow creatures and in those inconveniences to which a person who is the 
object of such unfavourable sentiments is exposed. 41 A. 311 = 17 A. L. J. 214=49 
Cas, 855 = 20 Cr. L. J, 231, 

Explanation 2. — This explanation is intended to include a company or an asso- 
ciation or collection of persons as such with the word “persons” as used in the 
definition so that the latter should not be limited to individuals. In a case in which 
the explanation is properly called into use the indentity of the company or associa- 
tion or collection of persons mast be maintained throughout with reference to the 
imputation said to have been made concerning them as such with intention of 
harming their reputation so that thereby they are defamed. 29 C. W, N. 904=42 C. 

L, J. 178 = 26 Cr. L. J. 1539 \ see abo 55 C. 1280 ; i Pat. 414 ; 55 C. 1280. 

According to English law it is also a defamatory libel and a crime to write and 
publish words injurious to the reputation of any body of individuals without refering 
to any individual in particular. Rex v. Osboni^ W. Kel. 230 ; Rex v. Williams, 2 B 
& Aid. 595 ; Rex v. Gathercole, 2 Lewein. C. C. 237 ; see also South Hiltm Coal 
Co, V JSl, E. News Association (1894) i Q. B. 133, 

Explanation (3). — This explanatian has followed the English law on the subject 
where it has been held that ironical phrase may amount to a libel. Boydell v. /ones, 

Explanation {4).— It will be the duty of the Judge in the trial of cases 
of defamation not to decide the question whether an imputation is or is not 
defamatory by reference to any particular standarad, however correct, of honour, 
or morality, or of taste ; but to extend an impartial protection to opinions 
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: regards as erroneous, and to feelings :witli^which 'he has no sym-'., 

pathy. India is inhabited by races which differ widely from one another in 

opinions. Practices which are regarded as innocent 
by one large portion of society, excite the horror of another large portion. A Hindu 
would be driven to despair if he knew that he was believed by persons of his own 
race to have done something which a Christian or a Mtissalman would consider as 
indifferent or as laiidable Where such diversities of opinion exist, that part of the 
law which is inteaded to prevent pain arising from opinion ought to he sufficiently 
flexible to those diversities— and Macpherson^ 440. An imputation that a 
Mabomedan had killed a cow in his compound cannot be said to harm his reputation, 
or lower his moral or intellectual character, or lower his character in respect of his 
caste or calling or lower his credit within the meaning of this section, 5 C. P. L. R. 
53. !t must lower him in other people's estimation. Anything which lowers him 
in his own estimation is not defamation. 7 A, 205 (F. B.). It is defamatory to say 
without cause that any one is ex-communicated. The fact that all Muhammadans 
are generally speaking, of one caste does not make it any the less defamatoryv and 
the word 'caste* is not entirely confined to Hindus. It refers to any class who 
keep themselves soGlally distinct or inherit exclusive privileges. 25 L. W. 357 =“99 
Ind. Cas. 943=28 Cr. L. J, 207 = A. I. R. 1927 Mad. 397. 

This explanation does not apply where the words used and forming the basis of a 
charge are per se defamatory. 9 A. 420. 

BKOeptions. — The exceptions to s. 499. 1 . P. Code would seem to have been 
drafted with reference to the question of qualified privileges as recognised by the 
law of England, omitting all reference to the question of privilege in connection with 
statements made in judicial proceedings or to other classes of absolute privilege 
recognised by the law of England. The provisions of the I. P, Code and also those 
of the Evidence Act of 1872 are mainly based upon the English Law. Whenever 
the legislature in this country intended to depart from the English Law, they made 
their intention clear by express enactment. In considering the intention of the legis- 
lature, the law of England at the time of passing of the Indian enactment can be 
taken into consideration. The canons of construction laid down hy Lord Hersc hell 
are applicable only where it is intended to codify existing law but not where 
new law is created. The -English common law right of absolute privilege in 
respect of judicial proceedings is inapplicable to India. 14 Ind. Cas. 659=13 
Cr. L. J. 275 = 23 M. L. J. 39=36 M. 216. Even where the accused deny 
having made the statements alleged to be defamatory, they are entitled to 
call evidence to prove that the allegations if made by him would bring them 
within one of the exceptions of the section. A. L R, 1928 Rang. 167. Although 
it is for the prosecution to make out a case for conviction, the accused person 
must prove the existence of circumstances bringing the case within the exceptions 
to s, 499. 105 Ind. Cas. 120=28 Cr. L. J. 996= A, 1 . R. 1928 Nag. 58. 

First exception — To entitle a person to the benefit of this exception, the 
statement made must not only be proved to be true, but it must be shown that 
their publication was for the public good. 9 Ind. Cas. 775 ; see also A. I. R. 
1934 AIL 904= 152 Ind. Cas. 1057 = 1934 Cr. C. 1129; A. I. R. 1933 Sind. 403= 
34 Cr. L. J. 667= 1933 Cr. C. 1538=144 Ind. Cas. 63. In the absence of good 
faith question of public good need not be considered. 28. C. W. N. 579=26 
Cr. L. J. 71 = A. I. R. 1924 Cal. 611 = 83 Ind. Cas. 63. It is good defence in criminal 
cases that the words complained of are in fact true, and that it was for the public 
benefit that the matters charged should be published, even though the actual 
motive of publication is malevolence. The defence of qualified privileges extends 
to communications made by a person who has a legal, moral or social duty to 
some particular person or persons, who have a corresponding interest or privilege 
to receive it, and such communications might be not only allegations of fact that 
,, could^be proved to be true but also expressions of opinion and personal inferences. 
In order to be entitled to the benefit of the exceptions, the accused must show 
that he in good faith made the imputation in self-defence or for public good. He 
' must have acted with due care and caution, and the actual words used, the .manner 
; in which the words are published, the, persons to whom they are communicated, 

; must all be limited to the reasonable requirements of the occasion. 8 Ind. Cas. 

L '209, . In order to come under this exception the imputation must be true and must 
1 ; / be made for public Macpkerson^ 44.^^ In all such cases the 

person who 'puhli's.hei’ Such- imputation' 'renders ' 'a". greater service to the public. 

■ But’ where 1 hp;sprtedm.g''bf the' true- reports' only hurts the feelings of an ' mdividual, 
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without producing any compensating advantage to the public, certainly it , is not 
protected under this exception. 443. Where a matter is of public interest 

the Court ought not to weigh any comment on it in a fine scale. 13 Bom, L- 
1187 5 see also I L. B. R. 139 ; 4 C. 124 ; 3 Bom. L. R, 188. The first exception 
exempts any imputation made or published for the public good and concludes 
as follows :—Wiiether or not it is for the public good is a question of fact. 
Althoiigli the imputations are true and made for public good, yet, on considering 
the manner of the publication, in a newspaper, the accused may be held not 
to have published it for the public good. IQ, B. 763. In the absence of good faith, 
the publication of a circular that a person has been put out of caste does not come 
within this exception. 6 A. L. J, 472 = 9 Cr. L. J. 535 = 2 Ind. Cas. 226. A defa« 
roatGry imputation even if it be true is not by itself good ground for making it. 
5 C. P. L. R. Gr. 55- Any exception on the ground of good faith or public good 

fails if the publication was made in a newspaper. Rat. Un. Cr. C. 769 ; see 

also 15 M. 214=2 M. L. J. 127 ; 3 Bom. L. R. 188. In an action for defamation, 
the proper question for the purpose of ascertaining the good faith of the accused 
is not, whether the allegations made by him are true, but whether he had after 
due care and attention, good reason tor believing them to be true. 4 C. 124, 

A statement in order to come under the first exception to s. 499 of the Penal Code, 

must be true in fact. 40 A. 271 = 16 A. L. J. 201 = 43 Ind. Cas 823. 

Second exception. — The public conduct of public functionaries is allowed to be 
discussed, provided that such discussion is conducted in good faith. It will be observed 
that in this and generally in the following exceptions, it is not required that an 
imputation should be true. It is requisite only that it should be made in good faith. 
‘‘To require in these cases that the imputation should be true, would be to render 
these exceptions mere nullities. Whether a public functionary is or is not fit for his 
situation — whether a person who has bestirred himself to get up a petition in favour 
of a public measure, ought to be considered as an enlightened and public-spirited 
citizen or a foolish meddler — whether a person who has been tried for an offence 
was or was not guilty — which of two witnesses who contradicted each other on a 
trial ought to be believed— whether a portrait is live — whether a song has been 
well sung — whether a book is well written — these are questions about which honest 
and discerning men may hold opinion diametrically opposite ; and to require a man 
to prove to the satisfaction of a court of law that the opinion which he has expressed 
on such a question is a right opinion, is to prohibit all discussion on such questions^k 
Morgan and Macpherson^ 444. “Good faith” does not require logical infallibility 
but due care and attention. 51 C, L. J. 472 = 34 C. W. N. X070. Publishing defama- 
tory statements and also denying it is not using due case. A. I. R. 1933 AIL 434 = 

Third exception.— Applies to public men who are not public functionaries. 
Persons who hold no office may yet take a very active part in urging or opposing 
the adoption of measures in which the community is deeply interested. Every person 
is allowed to comment in good faith on the proceedings of these volunteer servants 
of the public with the same freedom with which he is allowed to comment on the 
proceedings of the official servants of the public. — Morgan and Macpherson^ 
Every subject has a right to comment on those acts of public men which concern him 
as a subject of the realm, if he does not make the commentary a cloak for malice and 
slander, i B. H. C. App. 85. The word ‘'malice” in the legal sense of the term, is 
not limited to hostility of feeling, but by virtue of its etymological origin, extends to 
any state of the mind, which is wrong or faulty (whether exercised in action by 
excess or defect), such as would be unjustifiable in the circumstances, and 
incompatible with thoroughly innocent intentions. It is not necessary that such 
impropriety of feeling should in all cases be established by evidence extrinsic to the 
comment, which is the subject of the compalaint, 31 B. 293. It is impossible to 
justify allegation of defamation on the ground of fair comment, the moment it is 
showm that the allegation is based upon a mis-statement of facts. 98 Ind. Cas. 
481=27 Cr. L. J. I36 i = A. 1 . R. 1937 All. 116. Publication of a verbatim account 
of an incident that took place in a municipal meeting by a Municipal councillor is 
privileged under this section. 8 S. L. R. 143=16 Cr. L. J. 141 = 27 Ind. Cas. 205. 
Law does not permit a lower standard of good faith in defamatory statements in the 
discussion of public statements. Any criticism must be justly and reasonably 
deducible from the public conduct in question. 76 ind. Cas, 230=25 Cr. L. J. 134= 
17 S. L. R. 245. A printer is liable for defamatory matter printed by him. A, 1 . R. 
1933 Ail. 434 = 34 Cr. L. J, 926=145 ind. Cas. 126. 
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" Fourth Exception.— ‘The privilege' is givea.to report of proceedings In the Court 
as it is for the public benefit that they should be informed of what took place siib- 
saiitiaily as if they were present.'”' V^x Sir GoreU Barnes in Fmrniss v. Bumbrid^e' 
Daily Mews, Ltd (igoyV 23 T.L,R. at p. 706. So “a full and faithful report may be con- 
sidered as enlarging the Court and allowing the great body of the public to be present 
at the trial.” Per Lord Campbelt C. /. in Andrews v. Chapman^ 3 C. & K 289. But 
the report must be confined sit ictly to what actually took place in Court. Furniss v. 
Cambridge Daily News Ltd., 23 T. L. R. 705 (C. A.). A report need not be a 
verbatim production of what took place in Court but it must be substantially a fair 
account of what took place in Court. Andrews v. Chapman. 3 C. & K. 289. A fair 
abstract can be published. v Lloyds, 46 L. J. C. P. 404. If any 

comments are made, they should not be made a part of the report The report should 
be confined to what took place in Court and the two things, report and comment, 
should be kept separate. Andrews v. Chapman., % C. & K. 288. 

Explanation. — This privilege is not confined to the proceedings of superior 
Court. Usillv, Rules. 3 C. P. D. 310 ; Khneer M. Press Association, i Q. B. 65. 

Cases.— 26 M. 464. 

Fifth exception,-— All persons are allowed freely to discuss in good faith the 
proceedings of courts of law, and the characters of parties, agents and witnesses, as 
connected with those proceedings. It is almost universally acknowledged that the 
courts of law ought to be thrown open to the public. But the advantage of throwing 
them open to the public will be small indeed, if the few who are able to press their 
way into a court are forbidden to report what has passed there to the vast numbers 
who were absent, or if those who are allowed to know what has passed are not 
allowed to comment on what has passed. — Morgan and MacphersoHy 

Sixth Exception.— The object of this exception is that the public should 
be aided by comment, in its judgment of the public periormance submitted to its 
judgment. Comment otherwise defamatory is justified on this ground alone. The 
comment must, therefore, make it clear to the public that decision is invited, only on 
such evidence as is supplied by the public performance. It follows that an impu- 
tation on an author made by a critic, without reference express or implied, to the 
work under criticism, if in terms so general as to be capable of conveying an 
unfavourable impression of him, apart from what appears in his work, cannot 
be justified by the critic, bn the ground that his intention was to base his imputa- 
tion solely on the work reviewed, and that he had m his mind passages therein 
Supporting the imputation. The responsibility of the critic is to be gauged by the 
effect, which his comment is calculated to produce, and not by what he says was 
his intention. It is not enough that he should intend to form his opinion, on the 
work before him j he is also bound, in the words of the exception, to express his 
opinion with due care and caution, and to give the public no ground for supposing 
that he is speaking of any thing but the performance submitted to its judgment. 31 
B. 293. The word * malice” in the legal use of the term is not limited to hostility of 
feeling, but by virtue of its etymological origin, extends to any state of the mind, 
which is wrong or faulty {whether evinced in action by excess or defect) such 
as would be unjustifiable in the circumstances, and incompatible with thoroughly 
innocent intentions. It is not necessary that such impropriety of feeling should 
in all cases be established by (Evidence extrinsic to the comment, which is 
the subject of the complaint. For, whether fair comment is to be regarded 
as following under a branch of the law of privilege or not, it cannot excuse an 
injury, arising not from the^ mere act of criticism, but from a state of mind in the 
critic, which is in itself unjustifiable. And the excuse may be so forfeited, either 
by reason of an evil intent in him or by reason of mere recklessness in making an 
unwarrantable assertion. For, then, the comment would not be fair comment at 
all. The right of fair comment involves two essentials first that the imputation should 
, be comment on. the work criticised, and second, that it should be fair, that is to 
‘ say, if it professes to be an inference drawn from the contents of that work, it must 
. be p inference which it is possible to , draw therefrom. Good faith requires not 
logical infalhbility, but due care and attention. But how far erroneous actions or 
statements are to be imputed to want of due care and caution must, in each case, 

^ be considered with reference tb the general circumstances and the capacity 
,,, and intelligence of, the . person, whose conduct is in question. It is only to be 
expeoted that the lionest,conclnsions, of a calm and philosopbicai mind may differ 
■ very largely from thO. honest conclusions of a person excited by sectarian zeal and 
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untrained to habits of precise reasoning. At the same time, it must be borne in 
mind that good faith in the formation or expression of an opinion, can offer no 
protection to an imputation, which does not purport to be based on that* which is 
the legitimate subject of public comment. Ibid. 

Seyentlx Exception. — “By this exception we allowed a person under whose 
authority others have been placed, either by their own consent or by the law, to 
censure, in good faith, those who are so placed under his authority, as far as regards ' 
matter to which that authority relates.’’ Note R. Caste associations are autono- 
mous : the powers vested in their constituted heads being, subject to any special 
oiistora, those necessary for the protection of the interest committed to their charge. 
The Court’s only duty is to see that these powers are exercised in accordance with the 
principles of natural justice ; that is, in the majority of cases, after the person to be 
affected by their exercise has been heard and his defence has received fair considera- 
tion. 4.5 M. L. J. 116 = 72 Ind|Cas. 165 = 24 Cr. L. J. 325 = 1933 Mad. 5S7. 

Biglltli exception. — Two ingredients are essential to the establishing of the 
protection under exception 8 ; (r) that the accusation must be made to a person 
having authority over the party accused ; and (2) that the accusation must be pre- 
ferred in good faith, that isito say, with such reasonable care and attention on the 
part of the person making it, in first satisfying himself of the truth and justice of the 
charge, as an ordinary man should be expected to exercise. 6 A. 220= A. ’ W. N. 
1884, 53 ; see also 8 B. H. C. R. Cr. 168. A complaint made bona fide to proper 
public officer is protected. A. I. R. 1924 All 445 — 22 A. !. R. 65 = 70 Ind. Cas. 640. A 
defamatory statement contained in a complaint filed before a Magistrate is not 
absolutely privileged. 46 M. 728 = 27 Cr. L. J. 1026. Report to police that a 
lost article was in the accused’s house falls under this exception. 95 Ind. Cas. 480 ; 
see also 27 P, L. R, 17 1. Doctrine of absolute privilege does not apply in 
moffussil in India. A. I. R. 1928, Nag. 58. Petition to President of Union 
Board that person is disqualified for election on account of leprosy does not amount 
to defamation. A, L R. 13 1 Mad. 487- ^ A defamatory statement made by a person 
opposing the registration of his will in his petition to the registrar, objecting to the 
registration, is not absolutely privileged. 13 Cr. L. J. 508= 15 Ind. Cas. 652. A 
statement made by a villager casting imputation on the character of a co-villager in 
a complaint to the higher authorities is privileged only if the imputation is substan- 
tially true and made in good faith. 15 Cr. L. J. 281 = 23 Ind. Cas. 489. Petition 
to President of Union Board that certain person is disqualified for election 
on account of leprosy does not amount to defamation. 1931 Cr. C. 55r==32 
Cr. L. J. 767 = A. I. R. 1931 Mad. 487. A petitioner should not be convict- 
ed for making defamatory statements in application for transfer. 17 C. W. N. 
449=18 Ind. Cas. 349=40 C. 441, Note. In order to deprive a person of the privilege 
given under this section, express malice on the part of the accused must be proved, ii 
C.W.N. 390=5 Cr.L.J. 160 ; 7 A. 9o6 = A. W.N. 1885. 272. Where a defamatory state- 
ment is made on a privileged occasion, the complainant must show malice in fact. 
7 C. W. N. 246. Otherwise accusation preferred in good faith to authorised persons 
are privileged, i Weir 608. But in such a case the burden of proving good faith 
in respect of such accusation lies on the accused- i Weir 608. Defamatory 
statement to a Municipal council is not privileged, i Weir 612. The accused, the 
defendant in a civil suit, in his written petition to the Deputy Commissioner, charged 
the Munsif trying the case with conspiracy with the plaintiff to get up a false case, 
but was not able to prove the charge ; held that he was rightly convicted of 
defamation. 21 P. R. 1887 Cr. Bringing to the notice of the Deputy Commissioner 
the fact that the complaintant, a Medical Officer in charge of hospital was leading 
an immoral life and to ask for his removal, is no defamation and comes within 
this exception. 7 C. P. L. R. Cr. 20. To make a staternent to a superior officer 
that a Government servant had borrowed for his immediate superior from persons 
connected with the department would amount to defamation, i Weir 585. A 
defamatory statement contained in a complaint filed before a Magistrate is not 
absolutely privileged for the exception applicable expressly lays down that the 
privilege conferred by it on persons who prefer accusations against others extends only 
to those who make them in good faith. The burden of proving the same is on the 
party pleading the exception. 6 Mys. L. J. 496. 

Ninth exception.-— Exceptions (0 and (9) codify those portions of the law of 
libel and slander treated in English text book or books under the heads of justifica- 
tions and qualified privilege. In order to be entitled to the benefit of the exceptions 
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the accused must show that he. in good faith made the irnputation in self-defence or for 
' public good. ' He must have acted ■with due care and caution, and' the actual words 
used the, manner in which the 'words are published, the persons to whom they are 
communicated, must all be limited to the reasonable requirements of the occasion. 

8 Ind. Cas, 209; 15 B., 351. That ' the English rule ^ of absolute .privilege does not 
apply ^j^ropno vegore in India is apparent from the proviso to s. 132 .of the ' Evidence 
Act; and the case must be decided with reference to this section. 13 Ind. Cas. 217. 

' . See also 8 Ind. Cas. 220==ii Cr. L. „J. 594; 317 ?.■ 19^3 ; A. 'L R.' 1928 Nag. 

' 58'=s 28 Cr. L. J. 996 ==ios Ind. Cas. '820,.; A. ■!., R. . 'i927 Ca'l 823= 5s C. 85 = 28 
Gr. L. J.' 877 = 46 C. L. J. 227=104 , Ind. Cas. 7,17 ; A. 1. R. 1,935 Sind. Si. But 
see 14 Ind. Cas. 659=36 M, 216 ; 4 Bur. L. J. 147 ; 97 Ind. Gas. 354. Exception 

9 to section 499 only protects certain imputations made in good faith. 128 Ind. Gas. 
371 = 32 Cr. L. J. 132 = 8 Rang. 359= A. I. R. 1931 Rang. 81. As regards this exception, 
the Law Commissioners said : “we do not require that an imputation should be 
true ; we require only that it should be made in good faith. For to require in these 
cases that the imputation should be true, would be to render these exceptions mere 
nullities. It is plainly desirable that a merchant should disclose to his partners his 
unfavourable opinion of the honesty of a person with whom the firm has dealings. 
It is desirable that a father should caution his son against marrying a woman of 
bad character. But if the merchant is permitted to say to his partners, if the father 
is permitted to say to his son, only what can be legally proved before a Court, it is 
evidentthat the permission is worth nothing. Whether an imputation be or be 
not made in ^ood faith is a question for the Courts of law. The burden of the proof 
will lie sometimes on the person who has made the imputation, and sometimes on 
the person on whom the imputation has been thrown.^' Mo^e R. Reversioner making 
imputations against widow if directly interested is protected if the iropiitations are 
not disproportionate to the facts. 26 Cr. L. J. 428 = 85 Ind. Cas. 44 = A. I. R. 1925 Mad. 
246. It is doubtful whether a complaint for defamation against a lawyer for matters 
uttered in Court in the course of his professional duties connot be entertained. 50. 
M. 667 = 25 L. W. 295.^ Person claiming protection under this exception must prove 
good faith for protecting interest. 1929 All. u Words altered to protect his own 
interest and as protest against conduct of tahsilder is protected under exception 9. 
35 Cr. L. J. 703== SI O. W. N. 382=1934 Cr. C. 511 = A. L R. 1934 Oudh. 169. 

A pleader is entitled to the presumption that the question he asks in cross-exami- 
nation are asked in good faith for the protection of the interest of his client. The pre- 
sumtion, therefore, is that a question asked in cross-examination making an imputa- 
tion, affords no ground for criminal prosecution. To rebut this presumption, there 
must be convincing evidence that the pleader was actuated by an imptoper 
motive personal to himself and not by a desire to protect or further the 
interest of his client in the cause. 41 C. 514=18 C. W. N. 424; i Weir 587; 

I Ind. Cas. 799=19 M. L. J. 217 ; A. I. R. 1926 Pat. 409=6 Pat. 224 = 7 P. L, T. 
608 = 27 Cr. L. J, 1090 ; A. I. R. 1927 Mad. 379= 5© M. 667=52 M, L. J. 269=100 
Ind. Cas. 537 ; A. I. R. 1932 Bom. 490=33 Cr. L. J. 740=34 Bom. L. R. 910 ; A. L 
R. 1933 Cal 185=34 Cr. L. J. 865; A- I R. 1931 Rang. 83. A. I. R. 1927 Cal 
303 = 54 C. 137 = 28 Cr. L. J. 472 ; A. 1. R. 1928 Nag. 58 = 23 Cr. L. J. 996=105 Ind. 
Cas. 820. A pleader must use common sense and caution in asking a defamatory 
question. The questions asked in absolute bad faith are not protected. A. 1. R. 
1927 Cal 303 = 54 C. 137 = 28 Cr. L J. 472 = 101 Ind. Cas. 660. But when not acting 
as a pleader he is not entitled to any privilege. 9 Bom. L. R. 1287; 29 Cr. L. J. 
889 ; 50 M. 667 ; 19 B. 340 ; 36 C. 375 ; IS M. 414 ; 13 C. W. N. 1087 ; 55 C. 58. 
But no privilege attaches to the profession of the press as distinguished from the 
members of , the public. 18 C. W. N. 785 ; 25 M. L. J. 621 = 12 A, L. J. 1042=16 
Bom. L. R. 544 ; 7 Bur. L T. 167 = 41 C. 1023 P. C. Witnesses are free from 
any other consequences except that of indictment for perjury, ii M. 477 ; L. 

, B. R. {i893‘l9oo) 206. Under the Indian Law a witness has not absolute 
privilege as regards the statements made by him. 52 M. 432. A. L R, 
1934 Sind. 114—1934 Cr. C. 955 = 28 S. L. R, 251. Relevant statements made 
by a witness on oath or solemn affirmation in a judicial proceeding are not 
absolutely- protected frorn being made the subject of a prosecution for defama- 
tion, by the proviso to section 132 of the Evidence Act in cases where the 

; witnesses have not: ' objected ltd answering the questions put to them. 28 

‘ vf I 1893 ; 7 p. w. R. igro 

5 i Weir . 612,; 31 P. R. R- 1912; 7 P. w. R. ion • i Weir ■jSg ; 13 C. 

262,5: 21 . 0 .. 39a'5'32 C. 756 ; 2 W, R. Cr. 36 ; 3 W. R. Cr. 45 ; 
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40 A. 271 ; 29 A. 685 (F. B.) ; 24 A.L J. 329 : 22 Cr. LJ/ 159 f see also 7 P,W.R 19^^^ 
Cr. = 10 Ind. Cas. 682 ; 13. hid. Gas. 494. But no complaint against a witness should 
be permitted until the Court before whom the witness gave evidence in answer 
to questions put to him w^hich are relevant to the enquiry has expressed its 
opinion on such questions. 28,8. L. R. ,251= i52 lnd. Cas. 346— 1934 Cr. C, 9S5 — A. : 
1 . R. 1934 Sind. 1 14. The rule is the same as regards statements of the accused 
under s. 342 of the Criminal Procedure Code. 28. Bom. L.R.T ; 9 Cr. L.J. 276 —1 Ind, 
Cas. 4g. A printer to escape liability on the ground of absence must prove that he 
was absent in goo 4 faith and show who was the printer in his absence. A. L R. 1928 
All. 400. The statement of a person charged with an offence in answer to a question 
by the Court trying hiin^is an absolutely priviledged one, so as to make him not 
liable to be punished for an offence under s. 499 in respect of the statement. 14 Ind. 
Cas. 659=536 M. 216. A plaintiff to a suit is not privileged under exception 9 unless 
the allegations made in the plaint were made in good faith. 8 Ind. Cas. 220=11 Cr, 
L, J. S94- A statement made by persons in a pleading is not privileged. 5. C. W. N. 
293 rs L B. R 265 ; 8 Ind. Cas. 220 ; 23 C. 867 ; 2 W. R Cr. 36 ; 14 W. R. Cr. 27 ; 

3 C. L. R. 122 ; 49 M. 728 (F. B.) ; 37 M. 216 ; 37 M. iio ; 7 P- L. T. 587 ; 21 P. R. 

1887 ; 13 Bur. L.R. gS ; A.I.R. 1926 j?at. 425 = 7 P.L.T. 608=27 Cr. L.J. 1090=97 Ind. 
Cas 354 ; 65 Ind, Cas. 304 ; 18 Cr. L. J. ioi8=ii Bur L. T. 104=42 Ind. Cas. 763. 

A defamatory statement made in an affidavit is not privileged, if it was wholly 

irrelevant to the enquiry to which the affidavit related. 8 C. W. N. 292. The English 
doctrine of absolute privilege is inapplicable but the party can rely on exception to 
this section. 128 ind. Cas. 371 = 32 Cr. L. J. 132 = 1931 Rang. 81. A defamatory 
statement made in answer to the question by a police officer, in the course of an investi- 
gation, is a privileged communication, because such a person is bound by s. 161 
Cr. Pro. Code to answer truly all questions put to him, except such as tend to * 
criminate himself, and is therefore entitled to the protection which the law gives 
to the witnesses. 16 M. 235 = i Weir 587 ; see also 47 B. 15 = 24 Bom. L. R. 400 ; 
20 Bom, L. R. 6or, It is opposed to public policy to prosecute a party to a civil suit, 
who is under an obligation to speak the truth under ss. 5 and 13 of the Indian 
Oaths Act, in answer to questions put to him by Court, for defamation in respect 
of such answers, even though such answers are not true and be not made in good 
faith. 30 M. 222=6 Cr. L. J. 130 ; see also ii M. 477. But in later cases it has 
been held that such statements enjoin qualified privilege. 52 M. 432. Plaintiff to 
a suit is not privileged unless the allegations made in the plaint were made in good 
faith. 8 Ind. Cas. 220= 1 1 Cr. L. J. 594 ; 34 P. R. 1889 Cr. i L. B. R. 84 5 65 Ind. 
Cas. 204 ; but see 40 A. 341 (F. B.) ; 20 A. L, J. 597. 

No defamatory statement by a witness is protected unless it is made in good 
faith within the meaning of the exceptions to s. 499 I. P. Code. The true test of 
immunity in the case of witnesses, as of other persons, is whether an exception to 
that section is established in its entirety. 14 P. R. 1893 Cr. A statement made 
by a witness under examination, wholly irrelevant to the matter of enquiry, uncalled 
for by any question put to him, and introduced by the witness voluntarily and mali- 
ciously for his own purpose, and in order to injure the reputation of another, is not 
privileged. 32 C. 756=9 C. W. N. 911, A defamatory statement made by one person 
regarding another in a complaint presented by the former against the latter are 
absolutely privileged, ii M. T. 431 = 14 Ind. Cas. 757=13 Cr. L. J. 293 = 37 M. 
uo, A pleader or Mookhtar is not lible to a charge of defamation, if relying on the 
statements of his client, he introduced into a pleading in good faith, a defamatory 
statement. 2 N. W‘ P. 473. Where a letter, written, by a creditor of a firm and 
circulated amongst other persons who dealt with the same firm, contained a. state- 
ment that one of the members of the firm had filed a petition for insolvency, with the 
object of collecting the outstandings and defeating the creditors of the firm, held 
that the statement came under exception 9, illustration (a) of s. 499» evidence 
having shown that the latter was written with the intention of protecting the writer’s 
own interest and in a manner which was honest and 9C.W.N. 195 = 2 

Cr. L, J. 47. Where a defamatory statement is made to his solicitor, it may be that 
the same amount of care and attention should not be expected as when the statement 
is made to a stranger, and in deciding the question of the client’s honest belief,, the 
Court should consider whether he made the statement to_ protect his own interest. 

5 Bom. L. R. 122, To give out that a woman had miscarriage without any knowledge 
whether she was married or not would amount to defamation because the person who 
makes the statement would have reasonable belief that such imputation would barm 
the reputation of the woman in case she was not msLxnQd and if such statement is 
made in a witness box and especially- sonn' examiMtion-in-ciiief, when the character of 
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the woman is not a fact in issue,, the • witness is not protected by s. 132, Evidence Act, 

‘ unless the Judge himself asked the question. A. I. R. 1930 All. 493. 

Where an accused who was charged with having beaten the complainant stated 
before the panchayat that he had kept the complainant for 10 years the statement 
is one made in good faith in order to explain his relations with the woman to account 
for the beating and is privileged. 96 Ind Cas. 394 = 27 Cr. L, J. 938. 

Exception 9 can only afford protection, when the defamatory statement has been 
made in good faith for the protection of the person making it or of any other person 
or for public good. 24 Bom. L. R. 400=69. Ind. Cas. 94. in a contest relating to an 
office, the allegation that the complainant is a pichlay zna lawarls* was made in 
order to disqualify him. Held, it is covered by exception 9. 67 Ind. Gas. 589=23 Cr. 
L. J. 429. Where a party to a judicial proceeding is prosecuted for defamation in 
respect of a statement made therein on oath or otherwise his liability must be deter- 
mined by a reference to s. 499 I. P. Code and he is entitled only to the benefit of the 
privilege mentioned in the section. 48 C. 388=24 C, W. N. 982 = 22 Cr, L. J. 31 ; 
see also 22 Cr. L. J. 159 ; 49 Ind. Cas. 109=20 Cr. L. J. 125 ; 17 Gr, L, J. 381 = 35 
Cas. 813. A statement made by a party to suit in good faith and for the proseciuion 
of his interest, and which is relevant to the matter in issue, falls under exception 9 
of s. 499 of the Penal Code and is privileged. In order to take such a statement 
out of the exception express malice must be proved. 45 Ind. Cas. 833 = 19 Cr. L. J. 
641 ; see also 20 Bom. L. R. 601 ; 9 Bur. L. T. 136=17 Cr. L. J. 213=34 Ind. Cas. 
325. Where an advocate was charged with defamation in respect of statement 
made by him as party in departmental proceeding, the burden is on him of proving 
that hi's case falls under one of the exceptions to s. 499. A. I. R. 1931 Rang, 83. 

Communication by members of caste. — ‘‘Caste” refers to any class keeping 
themselves socially distinct or inheriting exclusive privilege A. I. R. 1927 Mad. 397 
= 28 Cr. L, J. 207 = 99 Ind. Cas. 943. A privileged communication means a 
communication which is made by a member of a caste to the other members, in- 
viting an enquiry into the conduct of persons against whom the allegations are 
directed. 14 Bom. L. R. 585=13 Cr. L. J. 687 = 46 Ind. Cas. 335. Defamatory state- 
ment made by a member of a caste against another member of the same caste for 
protection of his own interest is privileged under this exception, i Weir 609 ; see also 
7 M. 36=1 Weir 610 j ii Bom. L. R. 638 = 3 Ind. Cas. 744 ; 22 C. 46 ; 6 M. 381 = 1 
Weir 595 ; 6 M.H.C. App. 46 ; 47 M.L.J. 8 ; AIR. 1924 All, 299=46 A. 64=21 A. L.J. 
765 = 25 Cr. L. J, 327 = 77 Ind. Cas. 183 ; 22 A. L.J. 79 = 77 Ind, Cas. 824 | 27 Cr. L. J. 
296=24 A. L, j. 171 = 93 Ind. Cas. 584 ; 33 Cr. L. J. 472. But in the absence of good 
faith the statement is not privileged. 3 A. 664. Where the accused made a statement at 
a caste that a child was born to a woman of adulterous intercourse, it amounts to 
defamation unless he proves it was true or that he made it in good faith. 
76 Ind. Cas. 393 = ^5 b. J. 168. Imputation that a Hindu is an outcaste is 
defamatory and is not covered by s, 95. A. I. R. 1928 All. 2i3. = 26 A. L. J. 361 = 29 Cr. 
L. J. 451 = 108 Ind. Cas. 690 ; see also A. I, R. 1932 Nag. 97=28 N. L. R. 106=33 
Cr. L. J, 855. Imputation of outcasting is defamatory even to Mahomedans. A. L 
R. 1927 Mad, 397 = 28 Cr. L. J. 207=99 Gas. 943. Bringing to notice of 
Panchayat behaviour of person charged with social offence is covered by exceptions 9 
and 10. A. I. R. 1933 Oudh. 377=1933 Cr. C. 1094=10 O. W. N, 778, 

Public good.*— Where a matter is of public interest, the Court ought not to 
weigh any comment on it in a fine scale. 13 Bom. L. R. 1187=12 Cr. L, J. 595 = 12 
Ind. Cas* 971. In the absence of good faith public good need not be considered. 
ALR. 1924 Gal. 611=28 C. W. N. 579=26 Cr. L. J. 71 = 83 Ind. Cas, 631. 

G-oodfaith.— Under s. 27 of Act XVIII of 1882 proof of existence of the facts 
relied on as a defence should be given before good faith could be presumed in a 
case of defamation, and the onus lies on the person making the imputation. 4 W. 
R. Cr* 22 ; 1 Weir 580. The absence of reasonable cause is evidence of the 
absence of good faith, i Weir 607. In dealing with exceptions 8 and 9 the ques- 
tion of good faith should be considered. The definition in s, 52 L P. Code, does 
away with the presumption that the accused acted bona fide until the contrary is 
proved ; and under the Indian Law the accused should show that he has made the 
imputation not without due care and circumspection. In decidi^'g the question of 
good faith the Court should take into account the intellectual capacity of the person, 
his predilections and the surrounding facts. 56 C. 1013 = 33 C. W. N. 446=A. L 
, X929 Cal. 346. It is against public policy to prosecute complainants for statements 

in good faith for their protection. 1939 M . W. N, 
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598. In order to establish good faith it must be shown that the ^accused acted 

with due care and caution. 28 C. W. N. 579=83 hid. Gas. 631."'' A finding of 

privilege is not finding of good faith A. I. R. 1926 . All. 287 = 24 , A. L.J. 329 = 27 • 
Cr. L J. 253 = 92 fnd. Gas. 429. Good faith should be judged from the intellectual 
capacity of the person, his preddictions and the surrounding facts. Where the 
accused acted with a desire to protect . himself rather than to injure others he is 
protected by Exceptions 8 and 9. A. 1 . R. 192Q Gal. 346 = 330. W, N. 446 = 
56 C. 1013 ; see also A. I. R. 1929 Cal. 779= 1929 Cr. C. 523. 

Tentii exoaption.— “To bring this case within Exception X of Section 499 
of the Indian Penal Code, it must be proved that the accused intended 
in' good faith to convey a caution to one person against another, that such 
camion was intended for the good of the person to whom it was conveyed^ 

or of some person in whom that person was interested, or for the public 

good, and that the caution should be conveyed by the proper means’’. Per 
Collins C. J Pin Vi, 214 at p. 216. Where in an application for the transfer of 
a criminal case, the accused in the present case stated the complaint against him 
was instituted under the instigation of the complainant in the present case, for the 
purpose of prejudicing him in the defence to a civil suit which the latter had caused 
to be brought against him held that the statement did not amount to defamation, as 
the imputation was made in good faith for the protection of the interest of the person 
making it. 23 A. 234=A. W. N. 1900, 46. Statement of the ability of a -person 
working under the accu'=ied for his own interest is privileged. Rat. Un. Cr. C. 474. 
A letter written by a Brahmin to the Brahmin community of the neighbourhood with 
a view to obtain their decision on a matter affecting his own religious interests and 
that of the Brahmin community, if written in good faith falls within exceptions 8 and 
10 of this section. 8 B. H. C. Cr. 168, Exception 10 deals witiv cases for instance 
where one man warns another against employing a third person in his service saying 
that be is a dishonest person. Where at a caste meeting the accused was proved to 
have stated that the complainant's wife had been married before and a prosecution for 
the offence of defamation was launched against him. that that exception was 

inapplicable. 34 G. W. N. 580 = 31 Cr. L. J. 1225—A. I. R. 1930 Cal. 695. 

The complainant was put out of caste at a meeting of his caste fellows for having 
taken water from an untouchable man. The accused told some of - the members of 
the caste not to take water from the hands of the complainant, as in that event 
they would incur the penalty^of excommunication. that the accused was not 

guilty of any offence and his case fell within exception 10 to section 499 I. P. Code. 
22 A. L. J. 79=25 Cr. L. J. 472. 


Who can complain in a defamation oase.~-Where wife is defamed, the 
husband can complain against the person defaming his wife. A. W. N. 1891, 18S ; 
25 B. 151 (F. B.) ; 14 M. 379 J but see 22 P. R. 1884 Gr j 37.P. R. 1887 Cr. But 
for the purpose ot instiiuiing a criminal proceeding under this section a mother and 
son are not in the same position as husband and wife. A. W. N. 1893, 207. The 
death of the complainant during the course of criminal proceeding for defamation, 
necessarily terminates those proceedings. 8 P, W. R. 1908 Cr. = 7 Cr. L. J, 203= 
112 P. L. R, 1908. Where the complainant prosecuted the accused person for 
defaming his sister-in-law, that as there was no imputation made against the 
complainant, there was no defamation of him within the meaning of s, 499, and that 
his sister-in-law being the person defamed ought herself to have made the complaint. 
Rat. Un. Cr. C. 392 = Rg. 48 of 1888. The word “aggrieved’' in s. 198 of the Code 
of Criminal Procedure in cases of defamation must be treated as equivalent to the 
expression “person injured,” the object of the section apparently being to limit the 
right of complaint to person who has suffered the injury L. B. R. (1872—1892), 
617. President of a Municipality cannot sue for defamation of subordinate officers 
of the Municipality. 26 M. 43 = 2 Weir 232 = 12 M. L. J. 418. Where a servant of 
the complainant has been defamed, he cannot bring a case under this section against 
the accused, ii Cr. L. J. 594=8 Ind. Cas. 220. 

500. Whoever defames another shall be punished with simple iiuprisoii- 

ry • J • ment for a term which may extend to two years. 

Punishment for defamation, uu 

or with fine, or with both. 

Oases.— -Witnesses as a class are not exempt from the protection from the opera- 
tion of s. 499, in respect of defamatory statements, simply because they have made 
them in judicial proceedings. 31 P. W, R. 1912 Cr= 13 Ind, Cas. 494= 13 Cr, L. J. 
494=244 F. L. R, 1912, The defendant in proceedings for defamation, whether in a 
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-civil suit or under s. 500, Penal Code, must for defence depend upon the face of each 
particular case which the defendant is certain can be proved by him or his witnesses. 
If there is no substantial defence, an immediate apology in the widest and most 
unreserved terms may fairly be presumed to decrease "the damages and lessen the 
punishment under s. 500, Penal Code. 26 A. L. J. 509 = A. L R. 1928 All. 321. ^ The 
hrst step that a complainant must take for commencing a prosecution or a civil suit 
for defamatory publication is to satisfy the Court that he is the person aimed at 
by the article. 26 A. L. J. 509. An editor should be most watchful not to publish 
defamatory attacks upon individuals unless he first takes reasonable pains to 
ascertain that there are strong and cogent grounds for believing the information, 
which is sent to him, to be true. Ibid, Publication of a defamatory matter is 
actionable. 26 A. L. J. 509. Statements made in the course of judicial proceedings are 
absolutely privileged. Information or a report made to the Police does not come within 
this principle. A report made at a police station though not within the rule of 
absolute privilege which covers judicial proceedings, is prhna fads privileged, that 
is to say, the person making it has a right to make it if he honestly believes 
it, and the person receiving it has a duty to receive it. 1923 All. 167. A defamatory 
statement made in the presence of a number of persons does cease to be such merely 
because the accused had been challenged by the complainant to make it. 92 Ind. 
Cas. 694 = A. I. R. 1926 AIL 237. Where the complainant was invited by the accused 
to a feast at the latter^s house long with a number of people but when he sat down to 
dinner he was asked by the accused to leave the place \ heldy that although the 
conduct of the accused was reprehensible from a social point of view, there was no 
imputation made against the reputation of the complainant and therefore there 
was no offence within the meaning of s. 500. A. I. R. 1926 AIL 71 1. A party who 
gives evidence on his own behalf in a judicial proceeding may be prosecuted for any 
defamatory statement made in the course of bis evidence under s. 500, I. P, Code. 
Such a person may plead the ninth exception to s. 499 in defence. 4 Bur. L. J. 181 = 
A. 1 . R. 1925 Rang. 360. A charge under this section can be framed by the Magis- 
trate when the facts stated in the complaint justifies that. 26 P. L. R. 552. 
Imputation by a member of a caste that another member of the same caste is 
unfit for association constitutes an offence under this section when there is no 
decision of the Panchayat to that effect. L, R, 6 All. 207 Cr, There is no absolute 
privilege in respect of statements made in Court. The accused must show that 
the imputations were made in good faith and for his own protection. This is a 
matter of evidence. 35 .C. L. J. 527=1922 Cal. 76. Where a woman laid a report 
at Ihe Police Station that she was raped \>y some persons who were not named and 
she gave their names only ..subsequently in the complaint filed in court and the 
charge was found to be false and the persons charged filed a complaint against the 
woman for defamation : Held that what she was doing was not defaming these 
persons but bringing a possibly false charge against them, if her complaint was 
a false one, her object in making it was not to defame these persons so much as to 
harass them and cause them the inconvenience of being subject to criminal proceed- 
ings. For such an offence s. 211 Penal Code, is the appropriate section, and 
Magistrate must comply with section 195, Cr. Pro. Code. A. I. R. 1935 Rang. 163. 

A person calling another a badmash and a batman is guilty of an offence under s. 
504 I. P. Code and not under s. 500 I. P. Code. 51 P. L. R. 1222 = 4 Lah. L. J. 408. 
Where a number of persons, professing a particular faith met together and resolved 
for proper reasons not to associate with a person ex-communicated by their religious 
head and sent a copy of the resolution to the person in question it does not amount 
to defamation. 66 Ind. Cas. 80=23 Cr. L. J. 240 ; 1923 Rang. 16. Where in a fit of 
passion abusive words are exchanged between two persons the offence does not re- 
quire a severe sentence. 2 Bur. L. J. 10=1923 Rang. 148. Statements resulting 
from action taken under ss. 154 and 155 of the Criminal Procedure Code in the 
course of information given to a police officer are privileged and cannot be made the 
foundation of a charge of defamation. 41 A. 311 = 17 A- L. J. 414=49 ind. Cas. 855. 
To say of a person that he makes gifts to certain funds not out of charity but from 
self-advantage is defamatory if the words used incite public contempt and ridicule. 
4.3 Ind. Cas. 417=19 Cr. L. J. 129. Where defamatory words are not addressed in 
the course of a quarrel and which are calculated to have the reputation of the 
complainant, iari offence under this , section has been committed. 16 A, L, J. 498. A 
witness who being actuated by malicious motives makes a voluntary and irrelevant 
statement not elicited by any question put to him while under examination to injure 
the reputation of another, commits an offence punishable under s. 500. 105 Ind. Cas. 

820=28 Cr* L. J. 996= A. r. R. 1928 Nag. 58. Every publication or circulation of 
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Printing or engraving matter 
known to be defamatory. 


libel constitutes a fresb and distinct act and therefore a separate offence, A. L R. 
1935' Nag. .90. 

Procediir©.— “Not"COgnizable — Warrant-Bailable — Compoundable — Triable by 
Court of Session, Presidency Magistrate or Magistrate of i«t class. 

Charge.— Where charge of defamation was clear and unambiguous and the 
accused was not liable to be misled, the accused was held to be in no way prejudiced 
even though the charge did not contain the exact words of defamation. A. I. R. 
1932 Nag. 158 = 34 Cr. L. J. 154=1932 Cr. C. 863=141 Ind. Cas. 438 ; see also A. 
I. R. 1928 AIL 222 = 30 Cr. L. J. 530 = 26 A. L. J. 196. 

Complainant. — In case of complainant under s. 499 1. P. Code on behalf of 
woman who ought not to be compelled to appear in public leave of court is neces- 
sary exempting her from personal appearance. A. I. R. ^1935 Oudh. 6. Where a 
pamphlet contains attack on individual members of Municipal Committee but not on 
committee as such, committee cannot maintain prosecution unless special damage 
has been caused to it. A. I. R. 1935 Rang. 108, 

50!. Whoever prints or engraves any matter, knowing or having good 

reason to believe that such matter is defamatory 
of any person, shall be punished with simple 
imprisonment for a term which may extend to 
two years, or with fine, or with both. 

Notes. —A Criminal Court is not competent to amend or alter a complaint under 

s, 501, Penal Code, to one under s. 500. 18 P. R. 1889 Cr. 

ProGednre.— Not-Cognizable — Warrant — Bailable — Compoundable — Triable by 
Court of Presidency Magistrate or Magistrate of ist class. 

502. Whoever sells or offers for sale any printed or engraved subs- 
Sale of primed or engraved containing defamatory matter, knowing 

substance containing defama- it contains such matter, shall be punished 

tory matter. Simple imprisonment for a term which 

may extend to two years, or with fine, or 

with both. 

Notes. — Publication of a defamatory rumour is an offence under this section. 
26 A. L. J. 509. Malicious publication in the sense of active ill-wii! against the 
person defamed is not a necessary constituent of the offence of defamation. 26 A. L. J. 
509= A. L R. 1928 AIL 321. 

Procedure. — Not-cognizable — Warrant — Bailable— Compoundable — Triable by 
Court of Presidency Magistrate or Magistrate of 1st class. 


CHAPTER XXII. 

Of Criminal Intimidation, insult, and Annoyance. 

503. Whoever threatens another with any injury to his person, reputa- 

Criminal intimidation. Propc«y. or to the person or reputation 

of any one in whom that person is interested, 
with intent to cause alarm to that person, or to cause that person to do 
any act which he is not legally bound to do, or to omit to do any act which 
that person is legally entitled to do, as the means of avoiding the execution 
of such threat, commits criminal intimidation. 

Explanation . — A threat to injure the reputation of any deceased person 
in whom the person threatened is interested is within this section. 

Illustration. 

A, for the purpo«;e of inducing B to desist from prosecuting a civil suit, threatens 
to burn B*s house. A is guilty of criminal intimidation. 

Chapter XXII.-— This Chapter is in some sort supplementary to the Chapter 
of Defamation. An imputation which is not defamatory under the definitions expla- 
nations and exceptions in that Chapter may, under certain circumstances, be 
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punishable on other grounds. For example, an imputation which is insulting though 
not defamatory, may be uttered in the hearing of the person who is the objejct of it, 
for the purpose of provoking that person to break the public peace. If so, it is 
punishable under section 504. "There are many cases in which it is fit that 
unpleasant truth should be told respecting an individual But there is no case in 
which it is desirable that, such truth should be told in such a way that the telling of 
it is gross personal outrage. A persr^n who has detected or thinks that he has 
detected, a dishonest misrepresentation in a book, has a right to expose it publicly. 
But he cannot be allowed to intrude into the presence of the author of the book, 
and to tell him to his face that he is a liar. A person who knows the mistress of a 
female school to be a woman of infamous character, deserves well of society if he 
states what he knows. But he cannot be allowed to follow her through the streets 
calling her by opprobious names, though he may be able to prove that all those 
names were merited. A person who brings to notice the malversation of a public 
functionary deserves applause. But a person who hangs a public functionary in 
effigy at that functionary's door, with an opprobious label, does what cannot be 
permitted, even though every word on the label, and every imputation which the 
exhibition was meant to convey, may be perfectly Morgan and Macpher- 

son^ 44'9* ■, jiis 

Scope. — Where the threats are intended to put a person in fear and thereby to 

dishonestly induce a person to deliver property, they may amount to offences 
punishable under sections 3^5 or 3 ^ 9 * Such threats as the following would fall 
within the present definition— Threats to a person or to his child, wife, relative etc.— 
Threats to cause mischief on property or to kill or wound any animal which is 
property, or to commit the offence of house-breaking, or to commit any mischief or 
trespasss by means of a riotous or unlawful assembly, threats to impute unnatural 
lust to a person, etc. 

The threat must be made either with intent to cause alarm to the person threatened 
or to overcome his free will and to induce him to do or omit to do something which he 
is not legally bound to do or omit. The question whether the threat amounts to a 
criminal intimidation or not does not depend on the nerves of the individual threa- 
tened ; if it is such a threat as may overcome the free will of a firm min, or whatever 
the nature of the threat, if it is made with the intention mentioned in the section, 
it is an offence. A threat of a trivial kind, calculated perhaps to give pain, but not 
to cause alarm, will probably be deemed to fall within the exception in section 95. 
If the intention of the person threatening is to cause the person threatened to do an 
act which he is bound to do, such as to pay a just debt or demand, it may neverthe- 
less amount to criminal intimidation if the intention is to cause alarm to that person 
by a threat of injury . — Morgan and Macpherson, 450. In order to constitute the 
offence of criminal intimidation, the harm threatened must be illegal. U. B.R. (1897- 
190O VoL I. p. 359. A threat will not amount to an offence unless made with intent 
to cause alarm to the complainant. 2 Bom. L. R. 55 * There can be no criminal 
intimidation where the injury of which complaint is made is the hardship arising 
from conventional punishment which a spiritual superior, acting in tlm exercise of 
his authority as regulated by the custom of the caste is competent to inflict. 6 M. 
681 ; see also 1933 M. W. N. 736. The offence seems to require both a person to be 
threatened and another in whom he is specially interested. Then there must be the 
intent to cause alarm to the former by a threat to him of injury to the latter, ii B. 
376. The gist of the offence is the effect which the threat is intended 10 have upon 
the mind of the person threatened and is equally clear that, before it can have any 
effect upon the mind, it must be either made to him by the person threatening^ or 
communicated to him in some way. In other words it must be a threat communicat- 
ed or uttered with intention of its being communicated to the person threatened for 
the purpose of influencing the man’s mind. 15 C. 671. An advice given to others 
not to trade with a particular individual^ is indeed ari injurious act. But it is no 
threat and the harm caused is only to his opportunities of future gain and not to pro- 
perty already possessed by him. S. C. 146 Oudh. Where the accused, Musalmans, 
threatened the Hindu population (i) to obstruct and stop the Hindu religious proces- 
sion ; (2) to commit a riot, (3) to do that in or by which people might happen to be 
killed. Held that such a threat was one contemplated by s. 503 L P. Code. Rat. Un. 
Cr. C. 273. Where the accused threatened the complainant that he would get him 
, imprisoned for six months if he continued to detain his adult sister in his bouse held^ 

" that this did not amount to the hffence of criminal intimidation. 8 B. H. C. Cr. loi. 
The words "threatened another’* in s. ,503 show that the threat must be made 
to the complainant personally, or, if made to a third person, must be made with 
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intent that he should Gommiinicate to the complainant. 5 C. P. L. R. Cr. 50. Where 
a person complains to a Magistrate that he is threatened with an illegal sentence of 
excommunication, which will at least injure his reputation unless he abstains from 
acts which he is legally entitled to do, the allegation, if establisheds might 
constitute the offence of criminal intimidation. 8 M. 140 = 2 Weir 249. The 
accused told the complainant, a member of their caste, that he should 
^ive up his field or else they would put him out of caste, iha.t this did 

not amount to criminal intimidation within the meaning of the Indian 
Penal Code, the injury threatened not falling within the definition contained in s, 44 
of the Penal Code. Rat. Un Cr. C. 27. 

A threat to commit suicide, if another person refuse to do a particular act, is 
not criminal intimidation unless the person be interested in the person making 
the threat. 109 P, R. 1866 Cr. There must be a threat to another person of 
injury to his person, reputation, or properly, or to the person or reputation of any 
one in whom that person is interested. 30 C. 418=7 C. W. N. n6. Where a 
Municipal Commissioner threatens a butcher that, if he bought a cow, he would have 
him sent to jail and that he would make it impossible for him to continue to live in 
the town. Held that the use of the words did constitute criminal intimidation 
as defined in s. 503=102 Ind. Cas. 557 = 28 Cr. L. J. 589=8 A. L R. Cr. R. 148. The 
words of this section seem to imply that the threat must be one which 
can be put into execution by the person threatening. It is not necessary that the 
injury should be one to be inflicted by the o#ender ; it is sufficient if he 
can cause it to be inflicted by another, and the infliction of it could be avoided 
by some act or omission that the person threatening desires. 48 M. 774 = 21 
L. W. i 74 = 4 B M. L. J. 190. A treat by a President of a self-constituted arbitra- 
tion Court is a threat of harm to an individual in his person, reputati on or property 
and it is immaterial that the tribunal is incompetent to execute its own decree. 
37 C. L. J. 526=27 C. W, N. 479 = 72 Ind. Cas. 508. The accused demanded of 
ihe complainant certain property of theirs in the possession of the latter and used 
threats. Held, the offence of criminal intimidation was comple te even if the 
object of getting possession was not achieved. 21 A. L. J. 877. 

504 . Whoever intentionally insults, and thereby gives provocation 
Intentional insult with any person, intending or knowing it to be 
intent to provoke breach of bkely that such provocation will cause him to 
the peace. break the public peace, or to commit any 

other offence, shall be punished with imprison-" 
ment of either description for a term which may extend to two years, or 
with fine, or with both. 

Bcope.-— The insults, however deliberate and intentional, are only punish- 
able as offences when they are intended to provoke a breach of the peace 
or an affray (Section 159). The Court must be satisfied not merely that 
there has been intentional insult and provocation, but also that the offender 
gave the provocation intending or knowing it to be likely that it would 
cause a breach of the peace. Ordinarily such an intention may be inferred 
from the circumstances attending the insult. The offence is not made to 
depend upon the sensitive feelings or excitable temper of the person insulted but 
on the intention or knowledge of the offender-- and Maephers on, An 

offence under this section may be committed, although the person, to whom the 
insult is directly offered, is not a person likely to be provoked to commit a breach 
of the peace ; and an offence may be ^ committed under this section although the 
person likely to be provoked to commit a breach of the peace is not in fact provoked, 

I Weir 622. To charge a person with an offence is sufficient. U. B. R. (1892— -1896) 
Vol. I, 220. It is sufficient for the prosecution to prove that the abusive language 
used is ordinarily sufficient to provoke a man of his position and character to com- 
mit a breach of the peace, i Weir 620 ; U, B. R. (1897-1901) Vol. i, 67 ; see also 

II Mys, L, J. 167. The essence of the offence consists in the effect which it is 
likely to produce upon the person to whom the provocation is addressed, not upon 
any other person who may come to know it. U. B. R. (1897-1901) Vol. I, 360. An 
assault causing a breach of peace may be of spoken words only or of conduct or 
actions of men. 18 Cr. L. J. 463 = 1 Pat. L. W. 536=39 Ind. Cas. 303. ‘mder 
s. 504 there must be an intentional insult. When the charge is of an insult by 
words, the words must amount to, something more than what in English law is called 

mere vulgar abuse.’' Per Beamont C, /. in 56 B. 196=34 Bom. L. R. 282 = 33 Cr. 

I., 'P.'' 'Code— 
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L, J. 463 = A. I. R. 1932 Bom. 193. .But in the same .case /, said : .‘'Words 

which do not amount to more than vulgar abuse may nevertheless amount to an 
insult within the meaning of s. 504. Provocation of complainant is not essential. 
Intentional use of provocation and abusive language is enough. A. 1 . R, 1932 Lab. 
480=1932 Cr. C. 618=33 P. L. R. 695=33 Cr. L. J. 548=138 Ind. Cas. 120. Section 
^04 provides a remedy for abusive and insulting language and it requires an inten- 
tion to insult and thereby to give provocation to the person insulted and an inten- 
tion that such provocation should cause or the knowledge that, that provocaiioa is 
likely to cause the person so insulted to break the public peace or commit any 
other offence. A. L R. 1935 Sind. 107. There is nothing in this section which 
confines the insult to spoken words and would not cover words written in a 
letter. A person is within the ambit of the section not only if the provocation 

offered by him is of such a character as to cause the person provoked to 

commit a breach of the peace but even if it is of such a nature as to cause him 
to commit any other offence. 32 Bom. L. R. 103. A. I. R. 1930 Bom, 120=1930 
Cr, C. 195. Mere abuse unaccompanied by an intention to cause a breach 
of the peace or knowledge that a breach of the peace is likely does not come 
within s. 504. Ibid In dealing with his section of the Court has not to judge 

the temperament or the idiosyncrasies of the individual concerned. It should try 

to find out what in the ordinary circumstances would have been the effect of 
the abusive language^ used. A. I. R. 1930 Pah. 344. An insult is no less 
intentional because it is incidental to another insult or even to another state- 
ment or proceedings which is not insulting. But to insult another inientionaily 
is not an offence punishable under s. 504 1 . P. Code unless the offender 
intends by that insult to provoke the other person into breaking the peace 
by assaulting him or getting him assaulted or reviling him in loud and angry 
tones or in any other way or at least knows that such a disturbance is a pro- 
bable result 7 N. L. J. 124=81 Ind. Cas. 903. Where the affair is a trivial 
one a conviction under this section is not proper. 4 Lah. L. J. 230=65 Ind. Cas. 
635. Under this section, it is necessary^ that^ the insult should have been 
intentionally caused, and thereby provocation given within the intention or know- 
ledge that such provocation was likely to cause the person provoked to break the 
public peace or to commit any other offence. 18 A. L J. 5 15 = 56 Ind. Cas. 435 = 
21 Cr. L. J. 451. 

To constitute an offence under this section, it is sufficient if the insult is of a kind 
calculated to cause the other party to lose his temper and say or do something vio- 
lent The public peace can be broken by angry words as well as by deeds. 4 Bom, 
L. R. 71. 10 M. 353 = I Weir 620 ; i Weir 621. In an offence under this section 
fine should be imposed, ii Ind. Cas. 619. See also 2 Pat. L. T. 482 \ 65 Ind. Cas, 

7 5 j 8 A. L, J. 515. When a person pulls 
a Mahomedan by his beard m a public place he intentionally insults him and is 
pity of an offence under thi^s section. 23 A. L. J. 73 = 86 Ind. Cas 79=26 Cr. 
L. J. 202. When the failure of a Magistrate to specifically mention the objectionable 
words m the charge has caused no prejudice to the accused, conviction is not bad. 
104 Ind. Cas. 437 — 28 Cr. L. J. 821 = A. I. R, 1927 Lah. 702. A person comes within 
the ambit of s. 504, if the provocation offered by him is of such a character as to 
cause the person pvoked to commit any other offence. The provocation need not 
be likely to cause a breach of the peace. 99 Ind. Cas, 604 = 28 Cr. L. J. 172 Insult 


^ tr 3 Calling a man '‘"beiman*' and ’'^badmash*^ wouLl 

^ S’ ^ 59=4 Lah. L. J. 480=51 P. L. R. 1922 The 

exprespn particularly when it is uttered in the course 
of a debate, 35 Cr. L. J. 1420=17 N, L. J, 131-1934 Cr. L. J. ioqi=A. I R 
Nag. 239. Sanction of Local Government is necessary for complaint against Magis- 
trate for using insulting language to a witness. 4 A. W. R. 666 ^ ^ 

Prooedure.- 

any Magistrate. 
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(b) 


:) 


Majesty,* or in the Imperial Service Troops, to mutiny, or othei> ■ 
wise disregard or fail in his duty, as such ; or 
with intent to cause, or which is likely to cause, fear or alarm to 
the public, or to any section of the' public, whereby any person 
may be induced to commit an offence against the State or against 
the public tranquility ; or . , 

with intent to incite, or which is likely to incite, any class or com- 
; munity of persons to commit any offence against any other class 
or community ; 

shall be punished with ' imprisonment which may extend to two years, or 
with fine, or with both. ", 

^ Mxcepfion, — It does not amount to an offence, within the meaning of 
this section, when the person making, publishing, or circulating any such 
statement, rumour, or report, has reasonable grounds for believing that 
such statement, rumour, or report is true and makes, publishes, or circu- 
lates it without any such intent as aforesaid. 

Legislative Notes. — ^This section has been substituted by Act 4 of 1898. 

Soope.-^The statement, rumour or report, whether it is circulated or made public 
by words, by writings or by signals or otherwise, if it is known by the person who pub* 
iishes it to be false and if it is intended to cause mutiay (See Chapter VII of offences 
relating to the Army^and Navy is punishable as an offence under this section. It is 
also punishable if it is intended to cause fear or alarm to the public, or to any class of 
the public, or any community (See Section 12) and thereby to induce any person to 
commit any offence within the sixth or eighth chapter of this Code. Morgan and 
Macpherson, 451* The mere causing of fear of alarm to the public or to a section of 
the public does not constitute an offence under this section 5 but it is necessary that 
the fear or alarm should be caused in such circumstances as to render it likely that 
a person may be induced to commit an offence against the state or against the pub- 
lic tranquility. Account cannot be taken of a vague possibility that the state of 
mind which is caused by alarm may easily induce a person to commit an offence 
against the public tranquility. 3 C. W. N. r. 

Procedure. — Not-cognizable — Warrant'- — -Npt-bailable-— Not-compoundable — 
Triable by Presidency Magistrate or Magistrate of ist or 2nd class. 

606. Whoever commits the offence of criminal intimidation shall be 
•D,. • -uw, 1 • punished with imprisonment of either description 

tSaton for a term which may extend to two years, or 

with fine, or with both ; 

and if the threat be to cause death or grievous hurt, or to cause the destruc-^ 

tion of any property by fire, or to cause an 
offence punishable with death or transportation, ot 
with imprisonment for a term which may extend 
to seven years, or to impute unchastity to a woman, shall be punished with 
imprisonment of either description for a term which may extend to seven years, 
or with fine, or with both. 

Soope.—If the Criminal intimidation is aggravated by a threat of injury of the 
kind here mentioned, an increased punishment may be awarded. The offences which 
are punishable with death or transportation, or with imprisonment for seven years, 
are mentioned in diffrent sections — Morgan and Macpherson, 452. To constitute an 
offence under this section, it must be shown that the person charged actually 
threatened another with injury to his person, reputation or property, or to the person 
or reputation of any one in whom that person is interested, with intent to cause 
harm. 45 P. R. 1882 Cr. ; see also A. I. R. 1933 Sind. 196=27 S. L. R. 214—145 Ind. 
Cas. 136=34 Cr. L. J. 711. Intimidating a police constable by holding out a threat 
of getting him dismissed from service, is not such a threat of injury as is punishable 
under this section. 20 B. 794. A threat to bring a false charge against a person 
and to support it by fabricating false evidence is criminal intimidation, i Weir. 623. 
A shop-keeper was asked not to import any foreign cloth for sale or in default threat 
was held out to him that his shop would be picketted. Held an offence under this 
section was committed. A. 1. R. 1931 All. 263. 

* Certain words after this repealed by Act 35 of 1934 have been omitted. 


if threat be to cause death 
grievous hurt, &c. 
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Where a shop-keeper was asked not to import any foreign doth for sale or in default 
thereat held out to him that his shop would be picketted, an offence under this 
section has been committed, A. I. R. 1931 AIL 263 = 1931 Cr. C. 423=130 Ind. 
Cas, 193, Where the accused are challaned under s. 341 I. P. Code only, the 
trying Magistrate is justified in charging them . under that section as well as 
under s. 506 L P. Code, and his procedure in doing so is perfectly regular. A. 
1 . R. 1931 Oudh. 73. A deterent punishment awarded for the offence of criminal 
intimidation under section 506 I. P. Code where there is no evidence showing 
that at or in the neighbourhood of the locality where the incident happened there 
was any marked popular excitement creating or likely to create breaches of public 
peace or public tumult or disorder is inappropriate. 2 Pat, L. T. 596=63 Ind. Cas. 
615 = 22 Or. L. J. 679. Where there was substantially only one offence of criminal 
intimidation committed, and the Magistrate convicted the accused under ss. 506 
and 507 of the Code and imposed sentences for both offences, held that the convic- 
tion under one of the sections was bad. 4 B. H. C. Cr. 12. A threat to bring 
a false charge against a person and to support it by fabricating false evidence is 
criminal^ intimidation. i Weir 623. To constitute an offence under s. 506, Penal 
Code, it is not necessary that the threat should be uttered directly to the persons 
intended to be intimidated, i Weir 623 ; i Weir 622. Intimidating a police 
constable, by holding out a threat of getting him dismissed from service, is not 
such a threat of injuring as is punishable under s. 506. 20 B. 794. To constitute 
an offence described in s. 506, Penal Code, it must be shown that the person 
charged actually threatened another with injury to his person, reputation or 
property, or to the person or reputation of any one in whom that person is inter- 
ested, with intent to cause alarm. 45 P. R. 1882 Cr. Recommendation by Managing- 
Committee to general body to rescind grant made to member of society is not 
illegal and hence does not come under s. 506. 145 Ind. Cas. 136=1933 Cn C. 71 1 
=27 S. L. R. 214=34 Cr. L, J. 884=A. I. R. 1933 Sind. 196. 

Cases. — A. W. N. 1886, 41 ; i Weir 622 ; 1 Weir. 623 ; 2 A. 351 : Rat. Un. 
Cr. C. 850 ; Rat. Un. Cr. C. 330 ; 4 B. H. C. Cr. 12. 

Procedure,— Mot-cognizable— Warrant — Bailable — Compoundable— -Triable by 
Presidency Magistrate or Magistrate of the ist or 2nd class. If the threat be to cause 
death or grievous hurt,^Ar,---Not-cognizable — Warrant — Bailable — Not-compoundable 
•—Triable by Court of Session. Presidency Magistrate or Magistrate of ist class. 

507 . Whoever commits the offence of criminal intimidation by an 

Criminal intimidation by communication, or having taken 

an anonymous communication P^^^aution to conceal the name or abode of the 
. person from whom the threat comes, shall be 

punished with imprisonment of either description for a term which may 
extend to two years, in addition to the punishment provided for the offence 
by the last preceding section. 

Scope.— If the criminal intimidation is by an anonymous letter, or by a letter 
signed with a false name, and the letter is dropped on a road or is intended to be 
^ likely to be seen and read by the person for whom it is 

intended, or to be found by some other person who it is expected will forward it to 
the person for whom it is intended, the offence will be subject to punishment 

The punishment provided in 
P R awarded until there has been a conviction under s. $06. 99 

ble byS? of ~ 

508. Whoever voluntarily causes or attempts to cause any person to do 
Act caused by inducing per" anything which that person is not legally bou nd 
son to believe that he will be to do, or to omit to do ativthinff whir>K hn 


---X 
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by inducing or attempting to induce that parson to believe that he or any 
person in whom he is interested will become or will be rendered by some 
act of the offender an object of Divine displeasure if he does not do' the 
thing which it is the object of the offender to cause him to do, or if he does 
the thing which it is the object of the offender to cause him to omits 

.^shail be punished with imprisonment of either description- for , a term 
. which "may extend to one year, or with fine, or with: both. 

Illustrations, 

^ (a) A sits dharna at Z’s door with the intention of causing it to b.e believed that, 
by so sitting he renders 2 an object of Divine displeasure, A has committed the 
offence defined in this section, 

(^) A threatens Z that unless Z performs a certain act. A will kill one of A’s own 
cnildren under such circumstances that the killing would be believed to render Z an 
object of Divine displeasure. A has committed the offence defined in this section. 

Scope. ^\Vhere the accused voluntarily attempts to cause a person to omit to 
clo what he is legally entitled to do, by attempting to induce the latter to believe 
tnat he would otherwise be rendered by an act of the accused an object of divine 
disple^iire, the accused commits an offence under this section. Rat. Un Cr. C. 
37 • The words of this section seem to imply that the threat must be one which can 
be put into execution by the person threatening. 48 M. 774 = 86 Ind. Gas. ,339= 
- r, L, J. 755. To constitute an offence under this section it must be shown that 
the person accused of such offence threatened to do a future act or illegally 
to omit to do an act, and that by such threat he induced or attempted to 
induce the person threatened by that act or illegal omission, the person threatened 
^ in whom the person theatended was interested, would become an obiect 
of Divine displeasure. 6 M. 381 ; see also A. W. N. 1886, 63. 

Prooediire.— Not cognizable— ■--Warrant-----Bailable — — Compoundable with 
class^ ^ permission— Triable by Presidency Magistrate or Magistrate of the first 

609. Whoever, intending to insult the modesty of any woman, utters 
Word, gesture, or act inten- ^ny word, makes any sound or gesture, or 
ded to insult the modesty of exhibits any object, intending that such word 
a woman. or sound shall be heard, or that such gesture or 

. , , . object shall be seen, by such woman, or in- 

trudes upon the privacy of such woman, shall be punished with simple impri- 
bo”^^^^ ^ which may extend to one year, or with fine, with or 

^ Scope.— A, intending to outrage the modesty of a woman, exposes his person 
indecently to her or uses obscene words intending that she should hear them, or 
epibits to her obsence drawing ,* A has committed this offence. If the intru- 
mn upon the woman’s privacy is by entering her house or rooms, etc., the 
ottence may come within the definition of criminal trespass. (See section 441) — 
Morgan and Macpkerson, 453. This section makes intention to insult the modesty of 
a woman the essential ingredient of the offence. 5 Bom. L. R. 502. To constitute an 
intrusion upon the privacy of a woman, an offence under this section, the intruder 
must be intending to insult the modesty of such woman. 6 P. R. 1892 Cr. 1 86 Ind. 
Gas. 90b. An offence under this section is made out when the accused writes a 
letter to the complainant containing idecent overtures. 82. Bom. L. R. 90 = 93 Ind. 
Gas. 247 = 27 Cr. L. J. 45 5 = 5 ^ B. 246. In order to justify conviction under this section 
the modesty of some particular woman must have been outraged. 19 S. L. R. 87. 

510, Whoever, in a state of intoxication, appears in any public place, 
public by a ^ 2^7 piace which it it a trespass in him 

enter, and there conducts himself in such a 
manner as to cause annoyance to any person, 
shall be punished with simple imprisonment for a term which may extend to 
twenty-four hours, or with fine which may extend to ten rupees, or with both. 

Scope.— Mere intoxication is not punishable. But if a person appears in a pub- 
lic place, as in a street, in a public assembly, in a railway carriage, etc., in a state of 


Misconduct in 
drunken person. 
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intoxication, or if in such a state, he intrudes into a private house or into any other 
place, where he has not a right to go, and thereby (it may be unintentionally), causes 
annoyance, he commits the offence here made punishable. A person whether drunk 
or sober who trespasses on property with intent to insult or annoy any person 
in possession of such property, commits ‘"criminal trespass’" and may be punished 
for that offence (see sections and Macpherson, 454 - 

Procedure. — Not-cognizable — Warrant — Bailable — Not'compoundable — Triable 
by any Magistrate. 


CHAPTER XXni 
Of Attempts to Commit Offences. 


Punishment for attempting to 
commit offences punishable 
with transportation or impri- 
sonment. 


511. Whoever attempts to eommit an 
offence punishable by this Code with transpoir 
tation or imprisonment, or to cause such an 
offence to be eommitted, and in such attempt 
does any act towards the commission of the 
offence, shall, where no express provision is made by this Code for the 
punishment of such attempt, be punished with transportation or imprison- 
ment of any description provided for the offence for a term of transporta- 
tion or imprisonment which may extend to one-half of the longest term 
provided for that offence, or with such fine as is provided for the offence, 
or with both. 

Illustrations. 

(a) A makes an attempt to steal some jewels by breaking open a box, and finds, 
after so opening the box, that there is no jewel in it. ^ He has done an act towards 
the commission of theft, and therefore is guilty under this section.^ 

( 5 ) A makes an attempt to pick the pocket of Z by thrusting his hand into Z’s 
pocket. A fails in the attempt in consequence of Z*s having nothing in hts 
pocket. A is guilty under this section. 

Application. — This chapter applies to offences punishable under ss. I2i A, 294 A 
and 304 A— Vide Act 27 of 1875 s. 13, 

Attempt — The illustrations above given are cases of attempts in which the 
offence contemplated cannot be committed (the box or pocket being empty), but 
the act done towards the commission has been carried to such a length as the 
offender considered sufficient to effect his purpose. He has used all such exertions 
for the purpose in view as he would have used if be had been successful, but he was 
foild by something not dependent on his own will. It is the same as if he had fired 
a loaded gun at a man intending to murder him, but had missed his aim. The words 
^‘does any act towards the commission of the offence*’ may well include act less near 
to the consummation of the offence than those just mentioned. But these words 
must not, it seems, be construed to include all acts however remote which tend 
towards the commission of the offence. The thing done may be too small or it may 
proceed too short a way towards the accomplishment of the offence for the law to 
notice it as an attempt, The following are illustrations of this (see section 307.) — 

A, intending to murder Z, buys a gun for the purpose of loading it and firing at Z. 

A, intending to murder Z by poison, purchases poison and has it in his 
possession. 

A intending to commit a murder, is seen to walk towards the place of the 
contemplated murder. 

Such acts are in themselves ambiguous, and are not so immediately connected 
with the offence as to make the doers punishable under this section. 

It is impossible to lay down a clear rule on such a subject, or to define what is 
such an act done in furtherance of a criminal intent as will constitute an attempt. 
As it has been said, acts remotely tending towards the commission of an offence are 
not, it seems, sufficient to bring a case within this section. On the other hand 
acts immediatdy and necessarily connected with the commission of the offence, 
and which constitute a commencement of execution of the offence, not being 
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completed only because the oftender is hindered by circumstances independent of 
his wiilj as by seizure by the police, etc., are attempts. 

The Court should be satisfied that the offender had in his mind the design to 
commit a certain offence, and that he had begun to move towards an execiuion of 
his purpose | there must also be proof of some actf of an ambiguous kind, but 
directly approximating to the commission of the offence. When the offender’s 
design is made manifest by any act, it becomes an attempt cognizable as an offence 
punishable under this section.— and Maepherson, 456. An attempt is 
an intentionai preparatory action which, fails in object, which so fails through 
circumstances independent of the person who seeks its accomplishment In other 
words, when a man does an intentional act with a viev/ to attain a certain end, and 
fails in his object through circumstances independent of his own will then that 
man has attempted to effect the object at which he aimed. 26 Cr. L. J. I424=s 89 
Ind. Cas. 848. A greater degree of determination distinguishes an attempt to 
commit an offence from a mere preparation. S. C. 76 Oudh. Fraudulently obtaining 
signature slip is no offence under section 171 if), read with s. 51 1. 26 Cr. L. J. 359= 
A. L R. 1925 All. 226. Under the Penal Code all that is necessary to constitute 
an attempt to commit an offence is some external act, something tangible and 
ostensible, of which the law can take hold as an act showing progress towards the 
actual commission of the offence. It does not matter that the purpose was 
interrupted. 103 Ini. Cas. 408=28 Cr. L. J. 680. An attempt to commit an offence 
is punishable under this section though the final act short of actual commission of 
that offence has not been accomplished. A. L R. 1928 Lab. 551 = 10 Lah. 253 = 30 
P. L. R. 405 = 110 ind. Cas. 812. 

A person cannot be convicted of attempting to commit an offence, unless the 
offence would have been committed had the attempt proved successful. 22 C. 

1 3 1, An attempt is an intentional preparatory action which fails in object which so 
fails through circumstances independent of the person who seeks its accomplish- 
ment. 2 Bom. L. R. 286 ; 2 Bom. L. R. 304 ; 7 C. 352 = 8 C. L. R. 572. The 
term ^‘attempt*^^ indicates the actual taking of those steps which lead immediately 
to the commission of the offence although nothing be done, or omitted, which of 
itself is a necessary constituent of the offence attempted. 4 N. W. P. 46. In 
order to constitute an attempt, there must be an intention to commit a parti- 
cular crime, a commencement of the commission, and an act done towards, the 
commission. The act of raising a knife in a threatening attitude manifesting 
an intention . to stab, but without actually trying to stab the complainant, falls 
short of an attempt to stab, i L. B. R. 264. When once a proposal has been 
made for the payment of an illegal gratification whether it is completed by agree- 
ment or not, the offence of an attempt to commit an offence under s. 215 is com- 
plete, 3 L. B. R. 310. It is now settled law that an atte even when 

the offence at tempted, cannot be committed. 5 N.L. i 

Scope. -yThis section does not relate only to the penultimate act, but to ail pre- 
ceding acts if they were done with intent to commit or facilitate the commission of 
the act. 15 A. 173 ; 25 B. 90=2 Bom. L. R. 653 ; 15 A. 178. This section which 
relates to attemps to commit offences, is confined to attempts to commit ofifences 
punishable under the Code, i Weir 624 ,* but see 40 M, 34=35 Ind. Cas. 497 ; A. I. 
R. 1932 Mad. 507=1932 M. W. N. 545 = 33 Cr. L. J. 582, 

Preparation.— 'Between the preparation for the attempt and the attempt itself, 
there is a wide differnce. The preparation consists in devising or arranging means 
or measures necessary for the commission of the offence ; the attempt is the direct 
movement towards the commission after preparations are made. The law allows a 
locus peniientia and will not hold that a person has attempted a crime, until he has 
passed beyond the stage of preparation. 3 M. 4=1 Weir 543 ; 65 Ind. Cas. 492=23 
Cr. L. J. 108. There is a distinction between the commission of an offence, the 
attempt to commit it and a preparation to commit it. Preparation, or providing an 
opportunity to commit an offence, is a stage of the proceeding short, of attempt, and 
is not punishable. 7 P. L. R. 1903 = 25 P. R. 1902 Cr. The real difficulty in dis- 
tinguishing between preparation and attempt arises in determining where a given 
act or set of acts passes from the former stage into the latter whether the commission 
of an offence requires the performance of a series of acts and the person commences 
this series vrith a view to carry it out to its completion, he has in the language of s, 
511 L P. Code done an act towards the commission of the offence in the attempt to 
commit the offence, 5 N. L. J. 16=65 Ind. Cas. 994=23 Cr. L. J. 210 ; see also 7 P. 

L. R. 1903=25 P. R. 1902 Cr. ; 24IB. 287. Although the provisions of this section 
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extend to a much wider range of cases than would be deemed punishable under the 
English law, they would not extend to make punisliable as attempts acts done in the 
mere stage of preparation, Although such acts done towards the commission of the 
offenccj they are not done in the attempt to commit the offence. The term “attempt’* 
indicates the actual taking of those steps which lead immediately to the commission 
of the offence, although nothing be done or omitted, which of itself is a necessary . 
constituent of the offence attempted. 4 N. W. P. 46 ; see also 28 P. L. R. 575 = 28 
Cr. L. J. 663= A. I. R. 1927 Lah. 580=103 Ind. Gas. 199.. Assistance in the prepara- 
tion of an offence which was not committed cannot amount to an abetment or attempt. 
A, I. R, 1925 Oudh. 158 = 25 Cr. L. J. 1162 = 110. L. J. 640=81 Ind. Gas. 986. Pre- 
paration to commit an offence and an attempt are distinct ; if the actual transaction has 
commenced and would have ended in a crime, if not interrupted, there is an attempt. 
18 P.R. 1868 Cr. Preparation consists in devising means necessary for the commission 
of the offence. 65 Ind. Gas. 492. See also 1923 P. 307. An intent to commit an. 
offence is not the same thing as an attempt to commit such an offence. Intent exists 
before attempt begins. A mere intent is not by itself an offence, 4 N. L. J. 245 ; 
37 C. W. N. 1 1 51. Except in very few offences preparation is not punishable. 18 A, 
L, J. 636=2 U. P, L. R. 296=21 Cr. L. J. 576=57 Ind. Gas. 96. 

Or to cause sucb, an offence to be committed.— -A common form of 
attempt is the soliciting of another to commit an offence— -as to incite a servant to 
steal this master’s goods —to incite a person to commit murder or hurtv — to make 
overtures to another to commit an unnatural offence. The act done towards the 
commission of the offence may consist in such cases in the solicitation itself, or— if 
this should not be considered a sufficient act — in the offer of a bribe, or some such 
act of instigation. ' It will not affect the offence though the person solicited declines 
the pursuasion. Attempts of this description will ordinarily amount to offences 
punishable under the chapter of ahttment—M^r^an a 7 id Macpherson 457. 

For a term, etc. — ^In calculatingthis term when transportation for life is a punish- 
ment provided for the offence which has been attempted such transportation must be 
reckoned as equivalent to transportation for twenty years (see section. 57). The 
Court may impose fine equal in amount to the fine provided for the offence, but where 
no sum is expressed to whichfthe fine may extend, the amount must not be excessive. 
— Morgan and Macplierson^ 

Section 75. — Section 75 does not apply to cases which are confined to this 
section. The offences, which come under this section must ' be punished entirely 
irrespective of s. 75. 17 A. 123. See also 21 W. R. 35 Cr. ; 24 0 . C. 260=22 Cr.' 
L. J. 750. 

Attempt to abet. — It is not legally impossible to attempt the abetment of 
an offence, which is provided for in s. 511. There is, therefore, no legal 
obstacle to punish such an offence. 49 P. R, 1887 Cr. ; See also 20 P. R. 
1885 Cr. \ 

Section 307.— This section was not intended to. exhaust all attempts to commit 
murder which could be punishable under the Code, but applies only to acts done 
which are capable of causing death in the natural and ordinary course of things, if 
the act took effect. In considering, however, an attempt under this sec ion, it 
is necessary to see whether the causing of death was possible or not, if the act was 
completed. 4 B. H. C. 17* 

Cases.— Where a person attempted fraudulently to obtain the duplicate of a 
University certificate, when he was not really entitled to it, held his intention, if 
it would be so presumed, to use the certificate subsequently in order to obtain some 
temporary advantage by pretending that he has passed the Matriculation examina- 
tion was a mere preparation not chargeable as an attempt to commit an offence with- 
in the meaning of s. 511 Penal Code. 25 M. 726=1 Weir 481 = 12 M. L, J. 68. The 
act of a milk-man in going in the direction of the place where the cows are about to 
be milked with about three gallons of stale milk in his possession, the milk being in a 
can similar to the cans in which cows are milked, amounts only to a preparation to 
adulterate the milk intended for sale as food or drink, but not to an attempt. 40 P. 
R. 1885 Cr. Where the accused was found with an open clash knife in his hands 
and two gunny bags, coming there for committing theft he could not be convicted 
under ss. 457 and 51 1 Penal Code hut under s. 447 only. 20 Cr. L. T. 571 = 12 Bur. 
t.,T.,,222=52,Ihi..Cas.v..S9. .. .. . ' , 
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Attempt to forgery.—Vide i6A. 409^= 

Attempt to commit murder.— Vide-2oA. 143 ; 4 B. H. C. Cr. 17 : 45 P. R. 
^00® 9 '- ’ ^ 1904 Cr. ; 32 P. R. 1867 Cr,; 24 P. R. 

1S82 Cr. ; I L. B. R. 264 ; 3 Lah. L. J. , 191 = 22 Cr. L. J. 194=60 Ind. 

Cas.; 50. ' , , ; ■ \ " 

Attempt to coiiiinit siiioide. — A person .cannot be convicted under .section, 
3.09 for emasculating liim'self. ' 22 P. R. 1878 Cr. v . ■ . , '■ ' 

Attempt to commit daooity, — This section does' -not apply to. a. case of 
,daco.ity. .,7 W,. R. Gr. 48. ■ ■; 

Attempt to comiiiit lioiise-bi’eaking’.— -Removing some projecting tiles from 
the roof of a house is not a step towards committing house-breaking and 
■consequently is not 'an attempt to commit house breaking.' A. W. N. '1886, 
•290, . , ■ 


Attenipt to commit Sbdtiltery. — ‘An opportunity made for sexual Intercourse 
by a married woman going to the accused’s shop, the object being frustrated by 
people following her and besieging the shop was held to be a mere preparation. 25 
P. L. R. 1902' Cr. = 7 P. L. R. 1903 ; see also 13 P. R. 1879 Cr. 


Attempt at extortion. — Section 385 does not expressly provide for an attempt 
at extortion. Therefore a' charge under s. 384 read with s. 511. is not bad. A. 1. 
R. 1927 Pat, 89 = 27 Cr. L. J. 1244= q8 Ind. Cas. 60. 


Attempt to cheat. — In the offence of cheating the actual transaction must have 
begun before a preparation can be said to be an attempt. A. I. R. 1927 Mad. 77 = 
51 M. L. J. 635 = 28 Cr. h. J. 95 = 99 Ind. Cas. 127. Sending false papers as to 
quantity of paddy burnt amounts to an attempt to cheat. A, I. R. 1924 Rang. 241=2 
Rang. 53 = 3 Bur. L. J. 1 = 25 Cr. L. J. 1175 = 82 Ind. Cas. 39. Proposal to recover 
lost property for consideration is an attempt. A. I. R. 1923 All. 83=45 A. 159=20 
A. L. J. 927 = 25. Cr. L. J. 127 = 76 Ind. Cas. 191. 

Attempt to commit rape. — Where the accused threw down a girl, put sand in 
her mouth and got on her chest to have intercourse with her but was prevented from 
doing so by arrival of other persons, his act amounted not only to preparation but to 
attempt to commit rape. A. I. R. 1933 Lah. 1002=34 P. L. R. 832. 

Administering harmless substance believing it to be poison.— An 
attempt to commit an offence, as defined in s. 51 1 I. P. Code means not merely an 
act with the intention to commit an offence which is unsuccessful because it would 
not possibly result in the completion of the offence, but an act done towards the com- 
mission of the offence, that is to say, the offence remains .incomplete, only because 
something yet remains to be done, which the person intending to commit the offence 
is unable to do by reason of circumstances independent of his own volition. An 
“ action complete in itself and not constituting an offence did not constitute an attempt 
to commit an offence, e. g., as the administration of a harmless substance which the 
accused wrongly believed to be poison. 9 C. P. L. R. 14 Cr. 

Procedure. — Cognizable or not — Warrantor the summons -Bailable or not — 
Compoimdable or not — as in the offence attempted. Triable by the court by which 
the offence attempted is triable. If punishable with death, transportation or impri- 
sonment for 7 years or upwards— Cognizable — Warrant — Not-baiiable— Notcom- 
poundable — Triable by Court of Session, if punishable with imprisonment for 3 
years and upwards, but less than 7 years — Cognizable — Warrant — Not-bailable 
(except in cases under the Indian Arms Act, section 19, which shall be bailable) — 
Not'compoundable — Triable by Court of Session, Presidency Magistrate or Magis- 
trate of the ist class. If punishable with imprisonment for one year and upwards 
but less than 3 years — Not-cognizable — Summous — Bailable — Not-compoundable — 
Triable by Court of Session, Presidency Magistrate or Magistrate oi the ist or 
2nd class. If punishable with imprisonment for less than one year, or with fine 
only — Not-cognizable — Summons — Bailable — Not-compoundable — Triable by any 
Magistrate. 
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AMENDMENTS TO THE INDIAN PENAL CODE, .1 872.; 

The Government of Ifidla (Adaptation of Indian Laws)^ Order, 1937„ 

' THE. Court AT Buckingham-Pauace, ■ 

THE 18th DAY OF MARCH, 1937. 

, Present i 

The King’s Most Excellent Majesty in Council 

Whereas by section two hundred and ninety-three of the Government of 
India Act, 1935, (hereinafter in the recitals to this Order referred to as 
‘the Act’) His Majesty is empowered by Order in Council to provide that 
as from such date as may be specified in the Order any law in force in British 
India or in any part of British India shall, until repealed or amended by 
a competent legislature or other competent authority, have effect subject 
to such adaptations and modifications as appear to His Majesty to be neces- 
sary or expedient for bringing the provisions of that law into accord with 
the provisions of the Act : 

And whereas a draft of this Order has been laid before Parliament in 
accordance with the provisions of sub-section (1) of section three hundred 
and nine of the Act and an Address has been presented to His Majesty by both 
Houses of Parliament praying that an Order may be made in the terms of this 
Order 

Now, therefore. His Majesty, in the exercise of the said powers and of all 
other powers enabling him in that behalf, is pleased by and with the advice 
of His Privy Council to order, and it is hereby ordered as follows: — 

1. This Order may be cited as the Government of India (Adaptation of 
Indian Laws) Order, 1937, and shall come into operation on the first day of 
April, nineteen hundred and thirty-seven. 

2. (1) In this Order the expression ‘Indian Law’ means a law as defined 
in section two hundred and ninety-three of the Act. 

(2) The Interpretation Act, 18S9, applies for the interpretation of this 
Order as it applies for the interpretation of an Act of Parliament. 

3. The Indian laws mentioned in the Schedule to this Order shall, until 
repealed or amended by a competent Legislature or other competent authority, 
have effect subject to the adaptations and modifications directed by those 
Schedules to be made therein or, if it is so directedi shall cease to have effect. 

4. (1) Whenever an expression mentioned in the first column of the Table 
hereinunder printed occurs (otherwise than in a title or preamble or in a 
citation or description of an enactment),, in a Central or Provincial Act or 
Regulation, whether an Act or Regulation mentioned in the Schedules to this 
Order or not, then, unless that expression is by this Order expressly directed 
to be otherwise adapted or modified, or to stand unmodified or to be omitted, 
there shall be substituted therefor the expression set opposite to it in column 
two of the said table. 

iiiiiiiiiiiiiili 

Governor-General of India in Council : Governor* : 

General of India; Governor- General in Council : > Central Government. 
Governor-General : Government of India. , J 

Penal Code Sup.— i 
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Governor in Council ; Governor (except in the 
expression “Governor’s Province) : Lieutenant 

Governor in Council : Lieutenant Governor : Chief Provincial Govern- 
Commissioner (except in the expression “Chief Com- 
missioner’s Pro'/ince”) : Local Government : Local 
Administration. 

Gazette of India ; local official Gazette : local 
Gazette : any other expression denoting a Gazette in 
which official notices of a government are published, Official Gazette, 
not being the Gazette of a district or other sub-division 
of a Province. 

Any reference to the Governor (or Lieutenant-Governor) of a named 
Province in Council shall be treated for the purposes of this paragraph as if it 
were a reference to the Governor (or Lieutenant Governor) in Council of that 
Province. 

(2) A direction in the Schedules to this Order that a specified Indian 
law, or section or portion of an Indian law shall stand unmodified shall be 
construed merely as a direction that it is not to be modified or adapted in 
accordance with the foregoing provisions of this paragraph. 

5. (1) Where this Order requires that in any specified Indian law, or in 
any section or other portion of an Indian law, certain words shall be 
substituted for certain other words or that certain words shall be omitted, 
that substitution or omission, as the case may be, shall, except where 
it is otherwise expressly provided, be made' wherever the words referred 
to occur in that law ox, as the case may be, in that section or portion. 

(2) Where this Order requires that in any Indian law a plural noun 
shall be substituted for a singular noun and vice versa, or a masculine 
noun for a neuter noun or vice versa, there shall be made also in any 
verb or pronoun in the sentence in question such consequential amend- 
ment as the rules of Grammar may require. 

6. (0 The following provisions shall have effect where any Indian 
law which under this Order is to be adat^ted or modified has before the 
commencement of this Order been amended, either generally or in relation 
to any particular area, by the insertion or omission of words, or the substi- 
tution of words for other words 

{a) effect shall first be given in the amending law to any adapta- 
tion or modification required by paragraphs three and five of this order 
to be made therein ; 

{b) the original law shall then be amended, either generally or, as 
the case may be, in its application to the particular area, so as to give 
effect to the directions , contained in- the amending law or, where any 
adaptation or modification has fallen to be made under sub-paragraph (a), in 
that law as so adapted or modified ; and 

(c) all adaptations or modifications required by this Order to be 
made in the original law shall then be made in that law as so amended, 
except so far as in the case of any particular area they may be inappillcable. 

, > ' (2) In this paragraph references to the amendment of a law by the 

' insertion or omission of words or the substitution of words do not include 
\ ■ references to an amendment which is effected merely by directing that certain 
’ ; . words shall be construed in a particular manner. 

Subject to the foregoing provisions of this Order, any reference by 
Whatever form of any Indian law in force immediately before 
co3^mehccmerit;ortliis ‘Order to 'authoiity cornpettnt at the date of^ 
the passing, *of' that law ;tO' exercise ' any powers or authorities, or discharge 
I British Indi> shal}, where a corresponding 
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forcfinRrlHrr/-'^®'^'’? Order, all powers which under any law in 
force in British India, or in any part of British India, were immediatolv 
before the commencement of Part III of the Government of India Act 1935 

s'^o vied’ by, any person or authority shall continue to be 

so vested _ or exercisable until other provision is made by some legislature 
or authority empowered to regulate the matter in question. 

11. Nothing in this Order shall affect the previous operation of, or 
anything duly done or _ suffered under, any Indian law, or any rUt 
privilege, obligation or liability already acquired, accrued or incurred under 
any such law, or any penalty, forfeiture or punishment incurred in respect of 
any orJence already committed against any such law. 

12. For the avoidance of doubt it is hereby declared that— 

{^) nothing in this Order transferring or assigning any functions to the 
Central Government shall bs construed as excluding those functions from 
he operation of section one hundred and twenty-three or section one 
hundred and twenty-four of the Government of India Act, 1935 • 

_ {b) the transfer by this Order to a Provincial Governm’ent of any juris- 
diction theretofore, exercisable by the Local Government of the Province shall 
not be construed as excluding that jurisdiction from the operation of sub-sec- 
tion (2) of section two hundred and ninety-six of the said Act ; 

(c) nothing in this _ Order shall affect the provisions of any Order in 
Louncil for the time being in force made under section one hundred and 
nfty-eight, section one hundred and fifty-nine or section one hundred and 
sixty of the said Act (which empower Orders to be made regulating the 
relations of India and Burma as to their monetary systems, relief from double 
taxation, customs, and ancillary and related matters\ or under any corres- 
ponding provisions in the Government of Burma Act, 1935 ; and 

(d) no repeal effected by this Order shall affect the operation of sub- 
paragaph (2) of paragraph fifteen of the Government of India (Commencement 
and Transitory Provisions) Order, 1936. 

(Sd.) M. P. A. Hankey. 
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■ The.lEdlaii ' Peiial Code* 

(XLV of i860.) 

Section 1. — For tlie words from ■‘’the whole of the territories” to the eiicl of the 
section substitute “British India,” 

Section 2.— For “the said territories” substitute “British India.” 

Sections. — For “law ■'passed by the, Governor-Genera! in Council” substitute 
“Indian law’* ; and for “the limits of the said territories*' and "‘the said territories'* 
substitute “British India.’* 

Section 6.— For “the said territories””substitute ‘‘British India.*^ 

Section 14.— For the words from “the said statute” to the end of the section 
substitute “the Government of India Act, 1935, or by or under the authority of any 
Government in British India or of the Crown Representative.” 

Omit sections 15, 16 and 18. 

In section 21 : in clause second for ‘‘the Government of India or any Govern- 
ment” substitute “any Government in British India or the Crown Representative” ; 
and in clauses eighth and ninth for “Government” substitute “the Crown.** 

Section 54.— For “the Government of India or the Government of the place” 
substitute “the Central Government or the Provincial Government of the. Province.” 

Section 66.— For “the Government of India or the Government of the place” 
substitute “the Provincial Government of the Province.** 

After section 55 insert — 

“55A. Nothing in section fifty-four or section fifty-five shall derogate from the 
^ „ ■ . right of His Majesty, or of the Governor-General if 

Saving for Royal prerogative, right is delegated to him by His Majesty ; 

to grant pardons, reprieves, respites or remissions of punishment. 

Section 76.— In clause (b) for the words from^ “in the territories’* to “Local 
Government*' substitute “in any Indian State acting under the general or special 
authority of the Central Government or of the Crown Representative.'* 

Section 121A.— After the second “British India” insert “of British Burma” and 
for “the Government of India or any Local Government” substitute “the Central 
Government or any Provincial Government or the Government of Burma," 

Section 124.— For “Presidency”, where it first occurs, substitute “Province” 
and omit “or a Lieutenant-Governor*’ "Lieutenant-Governor” and “or of the Council 
of any Presidency.” 

Section 124A.— After “Her Majesty** insert ’’or the Crown Representative’* 
and after “British India” insert “or British Burma.” 

Section 141. — For “ihe Legislative or Executive Government of India or the 
Government of any Presidency or any Lieutenant-Governor’* substitute “the Central 
or any Provincial Government or Legislature.” 

Sections 161, 162 and 163. — For “with the Legislative or Executive 
Government of India or the Government of any Presidency or with any Lieutenant- 
Governor” substitute “with the Central or any Provincial Government or Legislature.” 

Section 271. -—For “by the Governor of India or by anylGovernmeiit” substitute 
“by the Central or any Provincial Government or the Crqwn Representative.” 

Section 294 A. — For “not authorized by Government'* substitute not being a 
state lottery or a lottery authorized by the Provincial Government.” 




THE GOVERNMENT OF BURMA (ADAPTATION 
OF LAWS) ORDER, 1937. 

^ Whereas by hundred and forty-nine of the Government of 

borma Act, 1935, His Majesty is empowered by order in Council to provide 
mat, as from such date as may be specified in the order, any law in force in 
Burma shall, until repealed or amended by the Legislature or other competent 
authority, have effect subject to such adaptations and modifications as appear 
to His Majesty to be consiquential on the separation of India and Burma : 

And whereas a draft of this order has been laid before Parliament in 
accordance with the provisions of sub-section (1) of section one hundred and 
iifty-seven of the said Act and an Address has been presented to His Majesty 
by both Houses of Parliament praying that an order may be made in this terms 

Now, therefore, His Majesty, in the exercise of power conferred on him as 
aforespd and of all other powers enabling him in that behalf, is pleased, by 
and with the advice of His Privy Council, to order, and it is hereby ordered, 
as follows r- 

1. This Order may be cited as the Government of Burma (Adaptation of 

Laws) Order, 1937. • 

2. This Order shall come into operation on the separation of Burma and 
India. 

3. (1) In this Order, ‘Barman law’ means a law as defined in section one 
hundred and forty-nine of the Government of Burma Act, 1935. 

(2) The Interpretation Act, 1889, applies for the interpretation of this order 
as it applies for the interpretation of an Act of Parliament. 

4. (1) The enactments mentioned in the Schedule to this order shall, until 
repealed or amended by the Legislature or other competent authority, have 
effect subject to the adaptations and modifications directed by that Schedule 
to be made therein or, where so directed, shall cease to have effect. 

(2) Save as otherwise provided in that or in any other Burman law, every 
Burman law shall be deemed to have effect throughout the whole of British 
Burma. 

5. (1) Whenever an expression mentioned in the first column of the Table 
here-in-under printed occurs (otherwise than in a title or preamble or in a 
citation or description of an enactment) in any Burman law then, unless that 
expression is under the last preceding paragraph expressly directed to be other- 
wise adapted or modified or to stand unmodified or to be omitted, there shall 
be substituted therefor the expression set opposite to it in the second column 
of the said Table. 

Table of General Adaptations. 

Governor-General of India : Governor-General : 

Governor- General of India in Council : 

Governor-General in Council ; 

Chief Commissioner of British Burma ; Y Governor. 

Chief Commissioner : 

Lieutenant-Governor of Burma : Lieutenant-Governor : 

Local Government of Burma ; Local Government 
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Gazette of Indiaj 1 

Gazette of Britisli Bumia, ^ 1 

Burma Gazette, } Gazette. 

Local official Gazette, 

Official Gazette, 

(2) Any words contained in any Barman law, otherwise than in a title or 
preamble, which require the consent, assent, approval, sanction or control of 
the Governor-General or the Governor-General in Council in relation to any- 
thing done by the Local Government or the Governor shall be omitted. 

(3) A direction in the Schedule to this order that a specified Butman law 
or section or portion of a Burman law shall stand uninodhied shall be construed 
merely as a direction that it is not to be modified or adapted in accordance 
with the foregoing provisions of this paragraph. 

6. Where this Order requires that in any specified Burman law or portion 
of a Burman law certain words shall be substituted for certain other words or 
that certain words shall be omiited, that substitution or omission, as the case 
may be, shall unless the contrary intention appears, be made wherever the 
words referred to occur in that law or that portion, 

7. (1) Where any Burman law has before the commencement of this^ order 
been amended by the insertion or omission of words, or the substitution of 
words for other words,, the adaptations and modifications directed to be made 
therein by this order shall be made in the enactment is in force at the com- 
mencement of this order, that is to say, as so amended : 

Provided that nothing in this paragraph shall be construed as extending the 
operation of any temporary amending enactment. 

(2) In this paragraph references to the amendment of law by the insertion 
or omission of words, or the substitution of words, do not include references to 
an amendment which is effected merely by directing that certain words shall 
be construed in a particular manner, 

8. Where this order requires the substitution in any enactment of a plural 
noun for a singular noun or vice versa^ or of a masculine noun for a neuter 
noun, or vice versa^ or of a noun or adjective beginning with a consonant 
for a noun or adjective beginning with a vowel, or vice versa^ there shall also 
be made in any verb, pronoun or article in the sentence in question such 
consequential amendment as the rules of Grammar may require. 

2* The provisions of this order which adopt or modify any enactment so 
as to alter the manner in which, the authority by which, or the law in or in 
accordance with which, any powers are exercisable, shall not render invalid 
any notification, order, commitment, attachment, bye-law, rule or regulation 
duly made or issued, or anything done before the commencement of this order ; 
and any such notification of order, commitment, attachment, bye-law, rule, 
regulation or thing may be revoked, varied or undone in the like manner, 
to the like extent and in the like circumstances as if it had been made, issued 
or done after the commencement of this order by the competent authority and 
under and in accordance with the provisions then applicable to such a case. 

10* Nothing in this order shall affect the previous operation of, or anything 
;; duly done or suffered under, any Burman, law, or any right, privilege, obligation 
; h or liability already acquired, accrued or incurred under any such law or any 

in respect of any offence already 

committed against any such law* , 

' ’ 11. Save as provided in this order, all powers which under any law in 

; V force in Burma or in any part of Burma were at the commencement of this order 
vested in or exercisable by any person or authority shall continue to be so 
vested or exercisable until other provision is made by the Legislature or by 
some authority empowered to regulate the matter in question. 
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•12.' ■ :(!)' References in any Burman law 'to that or any other Bnrmanv law* 
Or, to any section' or 'portion thereof j- shall, except in so far ;as , the Gontrary 
intention appears, 'be, construed— 

■' (a) as respects ■ any period before the separation of India and Burma, as 
references to that law, section or portion as in force' in all places ' to which ■ 
it then extended, whether within or without ■ Burma": , 

0 ) as 'respects' any period after the said separation- as referencee to that 
law, section or' portion as in force in Burma. . 

(2) The foregoing provisions of this paragraph extend to references to, or to 
any section or portion of, any Burman law by means of the short-title of the 
law, notwithstanding that the Schedule to this Order alters that short-title 
and notwithstanding that no consequential alteration is made in the reference. 

13. For the avoidance of dciibt it it is hereby declared that nothing in 
this order shall affect the operation of sub-paragn^gh ( 2 ) of paragraph eleven 
of the Government of Burma (Commencement and Transitory Provisions) 
Order, 1933, or of any order in Council made under Part XI of the Government 
of Burma Act, 1935 , 

The Indian Penal Code 
(XLV of i860) 

Throughout the Act, unless otherwise provided, for, “British India’^ substitute 
“British Burmad' 

Omit the Preamble. 

Section 1 .— Omit the words from ‘‘and' shall take effect” to the end of the 
section. 

Sections 2 and 3 .— For ‘‘the said territories’’ substitute “British Burma.”' 

Section 3 .— For “passed by the Governor-General of India in Council’* 
substitute “in force in British Burma/* 

Section 4 , — For clauses (i), (2) and ( 3 ) substitute — 

“(i) any British subjects domiciled in Burma, when committed in any place 
without and beyond British Burma ; 

^ (2) any other British subject or any servant of the Crown, when committed 
within any part of Burma outside British Burma.” 

Omit the illustrations. 

Section 14 , — For “India” substitute '‘Burma"* ; for the words from “the said 
statute “to the end of the section, substitute “the Goverement of Burma Act, 1935, 
or by or under the authority of the Governor of Burma.” 

Omit sections 15, 16 and 18. 

Section 21 . —In clause “second” omit “of India or any Government.” 

In clause “fifth” for “panchayat** substitute “village committee.” 

Sections 54 and 55 . — For “Government of India or the Government of the 
place within which theloffender shall have been sentenced” substitute “Governor.” 

Section 75 . — In clause (b) for “the territories of any Native Prince or State 
in India” substitute “Burma outside British Burma” and omit “General in Council 
or of any Local Government.” 

Section 121 A.*— For “the sovereignity of Briti'^h India’* substitute “the 
sovereignity of British Burma or British India” and for *‘the Government of India 
or any Local Government” snbstiiiue “the Government of Burma or any Government 
in British India.” 

For section 124 substitute the following section — 

“124, Whoever, with the intention of inducing or compelling the Governor to 
exercise or refrain from exercising in any manner any of the lawful powers of the 
Governor, assaults or wrongfully restrains, or attempts wrongfully to restrain or 
overawes by means of criminal force or the. show of criminal force, or attempts 
so to overawe, the Governor shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, and shall also be liable to fine ” 
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• Section 124A,'— For India’’' substitute '*Burma or Britisli India.” 

■ Sections 131 and 139.— After ‘‘Army Act, 191 1” insert Burma Army hciJ* 
Section 141,— For paragraph “First” substitute— 

•‘‘First, — to overawe by criminai force, or shovi; of criminal force, the Legis» 
lature or the Government, or any public servent in the exercise of the lawful power ' 
of such public servant ; or.’* 

Sections 161, 162 and 163.— For “with the Legislative or Executive Govenv 
ment of India, or with the Government of any Presidency, or with any Lieut enant- 
Governor”, substitute “with the Legislature or the Government” and, in section 
in the definition of '‘Legal remuneration” omit “which he serves,” 

Section 280. — For “any Presidency” substitute “Burma.” 

Section 271.— Omit “Government of India or by any.’’ 

Section 366B.— For “India” substitute “Burma.” 

Section 505.— In clause (a) omit “or in the Imperial Service Troops.*^ 



